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apply, so far as actions upon written con- 
tracts not of record are concerned, only to 
actions upon simple contracts, that is, con- 
tracts not under seal, fixing the limitation at 
six years, and leaving actions upon spccial- 
ties to be met by the presumption established 
hy the rule of the common law, that after a 
la:ne of twenty years the claim has been sat- 
hed. In those statutes where specialties 
are mentioned, the limitation is generally 
hxed either at fifteen or twenty years. The 
case is entirely different in this state. Here 
tue statute applies equally to actions at law 
aul to suits in equity. It is directed to the 
subject-matter and not the form of the action, 
or the forum in which the action is prose- 
cuted. Nor is there any distinction in the 
limitation prescribed between simple con- 
tracts in writing and specialtics. 

15. In an action to recover possession of 
land and damages for its detention, if the 
siatute of limitations of three years is pleaded 
4s to damages, the plaintiff can recover 

for only three years before the 
commencement of the action. 
Love v. Shartzer, 31 Cal. 487. 


16. This case comes within the nineteenth 
section of the statute of limitations, and not 
within the provision relative to the com- 
mencement of actions, based on a contract 
obligation or liability not founded upon an 
instrument in writing. See facts. 

Dodge v. Clark, 17 Cal. 586. 


17. The defendant’s testator was a stock- 
holder of a mining corporation, and as such 
lecame individually responsible to plaintiff 
fora portion of its liabilities, and for which 
anczht of action accrued against the testa- 
tor in his life-time. The claim thus arising 
Was not presented to defendant (his execu- 
tors) for allowance, as a demand against 
their testator's estate, until after the expira- 
tion of the ten months prescribed by the one 
hundred and thirtieth section of the probate 
act tor the presentation of claims against es- 
tates. Thereafter it was so presented by 
plaintiff, and was rejected by defendants; 
whereupon plaintiff rought action for its 
recovery, to which defendants pleaded said 
ction of the probate act in bar: Heli, that 
unuer the statute the action was barred. 

Davidaon v. Rankin, 34 Cal. 503. 


18. A judgment is not a ‘‘con- 
tract, obligation, or liability for the payment 
of money, founded on an instrument of writ- 
Inz executed out of this state,” within the 
‘ieaning of the statute of limitations. 

Patten v. Ray, 4 Cal. 287. 


19. The levy and sale must both be 
made within the period of two years limited 
by statute. See facts. 

Isaac v. Swift, 10 Cal. 71. 

20. Where a civil engineer’s lien for 
work dune for the defendants in the con- 
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struction of a canal or ditch was filed in the 
recorder’s office of the county where the ditch 
is located, on the sixth day of May, 1856, 
and suit was not commenced to enforce the 
lien until the twenty-sixth day of January, 
1857: Jfeld, that the time fixed by statute 
for the enforcement of the lien had expired 
before the commencement of the suit, and 
that the plaintiff was not entitled to a judg- 
ment giving a lien upon the property. 

Green v. Jackson W. Co., 10 Cal. 374. 


21. A count in a complaint in the old form 
of assumpsit for money had and received, 
in which the promise is laid of a day more 
than two years prior to the commencement 
of the action, is demurrable on the ground 
that it shows the demand to be barred by the 
statute of limitations. 

Keller v. Hicks, 22 Cal. 457. 


22. Claims against the city of San Fran- 
cisco hy the bidders at the attempted sale 
in December, 1853, for the purchase money 

id on such sale, are within the fourth sub- 

ivision of the seventeenth section of the 
limitation act, and are barred by a failure to 
sue within two years from the date of the re- 
ceipt of the money by the city. 
Pimental v. San Francisco, 21 Cal. 351. 


23. The complaint, in an action to recover 
back from the city of San Francisco purchase 
money paid upon the invalid sales of her city 
slip property in 1853, was filed April 21, 
1856, and alleged that one installment of the 
purchase money was paid December 27, 1853, 
and another February 27, 1854, and a third 
April 27, 1854, and that these several pay- 
ments were received by the city on the re- 
spective days of their payment. The referee 
to whom the case was referred found asa 
fact that the several payments were made to 
the city and accepted by her as alleged in 
the complaint: #He/d, that the defense of the 
statute of limitations pleaded by the city 
must be sustained as to the first two install- 
ments, and disallowed as to the third. —_Id. 


24. The destruction of notes in no re- 
a impairs the liability of the maker, or 
the right of the plaintiff to recover upon 
them. The right of action upon a contract 
in writing is not barred by the statute of lim- 
itations until the lapse of four years after it 
has accrued. The fact that the contract was 
in writing, and not the present existence of 
the writing, determines the period within 
which the action must be brought. 

Bagley v. Eaton, 10 Cal. 126. 

25. The highest evidence of that fact 
is, of course, the writing itself; but, in case 
of its loss or destruction, the fact may be es- 
tablished by parol. The destruction of notes, 
then, only impairs the evidence of the lia- 
bility of the maker. 


26. An action to recover money paid to a 
tax collector, under protest, must be. 
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commenced within six months from the time 


the cause of action accrued. 
Caineron v. Smith, 50 Cal. 303. 


27. The general statute of limitations ap- 
plies to a cause of action concerning the 
wife's separate estate, where she may sue 
alone. Id. 


28. Where the action was trespass, and an 
amended complaint was filed for the pur- 
pose of including a parcel of land inadvert- 
ently omitted from the original complaint: 
Held, that the filing of the original com- 
‘face did not stop the statute of limitations 

rom running against the trespass upon the 
omitted parcel. 

Atkinson v. A. & S. Canal Co., 53 Cal. 102. 


29. If a tenant in common, who is in 
the possession of the entire tract, sells the 
whole tract, and the purchaser, with notice 
of the co-tenancy, enters into possession, he 
must, in order to acquire the title of the 
co-tenant by the statute of limitations, prove 
an actual ouster, the same as his grantor 
would have been required to do had he re- 
mained in possession, , 


Packard vy. Johnson, 51 Cal. 545. 


30. An answer in ejectment stating 
that the defendant was, when the suit was 
commenced, is now, and has been for more 
than five years immediately prior thereto, 
the owner of and scised in fee, and entitled 
to the possession of the demanded premises, 
is not a plea of the statute of limitations. 

McCreery v. Sawyer, 52 Cal. 257. 

31. When the statute of limitations has 
run, the debt can not be revived, except by 
a promise in writing signed by the debtor. 

Estate of Galvin, 51 Cal. 215. 


32. If a foreign corporation has a man- 
aging agent in this state who exercises his 
authority openly as such, without fraudulent 
concealment, it inay be sued in the courts of 
this state, aud service of process made per- 
sonally upon such managing agent; and if 
the agent, as such, has held and possessed 
land for the coinpany for five years, the cor- 
poration may claim the benefit of the statute 
of limitations. 

Lawrence v. Ballou, 50 Cal. 258. 
THE STATUTE BEGINS TO 
RUN. 


33. Where payment was made by plaint- 
iff, by a settlement of accounts with the 
payee of the note, the statute only begins to 
run from the date of the appropriation of 
money due by the payee to the plaintiff, to 
the payment of the note. | 

Sherwood vy. Dunbar, 6 Cal. 53. 


34. The statute of limitations of Ver- 
mont cleducts from the time fixed to sue on 
a judgment all the time the defendant may 
be absent from that state, unless he has left 
attachable property to satisfy the judg- 


WHEN 


ment; and by the construction of the statute, 
given to it by the courts of that state, it 
means that such attachable property must 
be sutiicient to satisfy the judgment. 

Nelson v. Nelson, 6 Cal. 430. 


35. Statutes of limitation do not act re- 
trospectively; they do not bezin to run 
until they are sed, anl consequently can 
not be pleaded until the period fixed b 
them has fully run since their passaze. we. 


36. The act of April 2, 1857, can not be 
pleaded in an action brought in 1856, on a 
foreign judgment obtained in 1847. Id. 


37. If a party enters into a valid agree- 
ment, in writing, with the defendant, not to 
sue upon a particular demand, which he 
holds, until the happening of a particular 
event, the running of the statute is sus- 
pended until the event occurs. 

Smith v. Lawrence, 38 Cal, 24. 


38. To make such agreement valid, it is 
not necessary that the debtor should sign it. 
Id. 


39. So long as a mortgagor holds the 
equity of redemption, and no other rights 
intervene by reason of subsequent liens or 
incumbrances, he has the power by written 
stipulation under the statute, or by absent- 
ing himself from the state, to suspend the 
running of the statute of limitations. 

Wood v. Goodfellow, 43 Cal. 185. 


40. When third persons have acquired 
interests in mortgaged property subsequent 
to the mortgage, they may invoke the aid of 
the statute of limitations as against the 
mortgage, even though the mortyagor, as 
beeween himself and the mortyayee, ma 
have waived its protection. ae 


41. There is no difference in principle be- 
tween the suspension of the running of the 
statute of limitations resulting from an ex- 
press waiver, and one caused by volunta 
act in absenting one’s self from the state. Ic 


42. If, when the cause of action here ac- 
crues, the person against whom tlie same ex- 
ists resides in the state, and he afterwards 
departs from the state, his successive ab. 
sences from the state must be aggregated 
together, and deducted from the whole time 
which has elapsed since the cause of action 
accrued, and the balance is the time the stat- 
tute of limitations has run. 

Rogers v. Hatch, 44 Cal 280. 


43. If the statute of limitations has been 
set in motion by a departure from the state, 
and is then interrupted by a return, 1t com- 
mences running again by a second absence 
from the state. Id. 

44. The time to which the statute of lim- 
itations runs is the filing of the original 
complaint. The filing of an amended com- 
plaint does not aNtcHal this time up to the 
period when it is filed. 

Lorenzana v. Camarillo, 45 Cal. 125. 
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45. In an action for contribution, be- 
tween joint obligors, the statute of limita- 
tions does not begin to run until after the 
pa) ment of a debt by the plaintiff. 

Sherwood v. Dunbar, 6 Cal. 53. 


46. The statute of limitations would not 
begin to run until after the election of a 
new and innocent board. See facts. 

Oakland v. Carpentier, 13 Cal. 540. 


47. An action for causing death by a 
wrongful act or neglect must be commenced 
Witiin two years after the death of the per- 
son injured. 

Benjamin v. Eldridge, 50 Cal. 612. 

48. If the statute of limitations has com- 
menced runniny as to a cause of action before 
the codes took effect, it continued to run, 
notwithstanding the passage of the codes, 
and was not lengthened by them. Id. 


49. Statute of limitations, as a rule, does 
not begin to run when no administration 
exists on the estate of the deceased at the 


tine the cause of action accrued. 
Smith v. Hall, 19 Cal. 85. 


50. The twenty-fourth section of the lim- 
itation act of 1850, providing that ‘‘ if a per- 
sop ayainst whom an action may be brought 
dies before the expiration of the time limited 
for the commencement thereof, and the cause 
of action survives, an action may be com- 
menced against his executors or adminis- 
trators after the expiration of that time, and 
within one year after the issuing of letters 
testamentary or of administration,” applies 
only to cases where the statute has com- 
menced to run. The object of this section is 
not to curtail, but to prolong the period for 
suing in the given cateyory. Id. 

51. The time fixed by the first section of 
the limitation act of 1855, within which an 
action may be commenced for the recovery 
of land under a title derived from the Mex- 
ican or Spanish governments, does not begin 
t» run until the issuance of the patent of 
the United States government. 

Johnson v. Van Dyke, 20 Cal. 225. 
Beach v. Gabriel, 29 Id. 580. 
52. The terms ‘‘final confirmation by 
the government of the United States,” as 

used in said act, mean the definitive contirma- 
tion of the title to certain specifically de- 
scnited premises, and include not only the 
re-o-mition of the validity of the title by the 
judi ial department, but also by the execu- 
tive department, which formerly exercised 
supervision and control over the location of 
contirmed Mexican grants. Id. 


. The statute of limitations does not be- 

n run against the tile to land derived 

A m the government of Mexico until a con- 

Teer iea te a patent from the government 
of the United States. 

Downer v. Smith, 24 Cal. 114. 


54. The statute of limitations in relation 
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to Spanish and Mexican fooe commences 
running from the time of the final approval 
of the survey, and not ‘eon the time of the 
issuance of the patent. 

Mahoney v. Van Winkle, 33 Cal. 448. 


55. The statute of limitatations does not 
commence to run, with regard to lands held 
under a Mexican or Spanish grant, until 
a patent for the same has been issued by the 
government of the United States. 

Reed v. Spicer, 27 Cal. 57. 

56. The period of limitations in this state, 
to bar a right of entry upon real estate, com- 
mences to run from the twenty- -second of 
April, 1855. Clark v. Huber, 25 Cal. 593. 


57. The right to foreclose and the right 
to redeem are reciprocal, and the statute of 
limitations as to the right of redemption be- 
gins to run at the time the right of action ac- 
crues on the mortgage. 

Grattan v. Wiggins, 23 Cal. 16. 


58. Where an Officer of a corporation 
is elected for a term of one year, with a com- 
pensation at a certain sum per month, the 
statute of limitations does not begin to run 

avainst any portion of his claim for salary 
until the ade { the year. 

Rosborough v. Shasta R. C. Co., 22 Cal. 556. 


59. If a person, while insane, is fraudu- 
lently induced to execute a conveyance of his 
property to another, the statute of limita- 
tions will not commence running against the 
grantor's right to commence an action to set 
aside the deed, until he recovers his reason 
and discovers what he has done. 

Crowther v. Rowlandson, 27 Cal. 376. 


60. A creditor of a corporation, who 
seeks to make the stockholders liable for 
his demand, must bring his action against 
them within the time prescribed by the stat- 
ute of limitations. The statute begins to run 
when the debt falls due, and the time pre- 
scribed by the statute of limitations is not 
extended, as to the rizht to sue the stock- 
holders, by a judgment ainst the corpora- 
tion. Stilphen v. Ware: 45 Cal) 110. 


61. If one of two coterminous proprie- 
tors erects what is intended to be a division 
fence, claiming it to be on the true line, and 
holds and occupies the land included by the 
fence adversely for five years, this is suffi- 
cient to support the statute of limitations, 
even though the other coterminous proprie- 
tor did not at any time acquiesce in the luca- 
tion of the fence, but constantly protested 
against it. Whitman v. Steiger, 46 Cal. 256. 

62. The statute does not run avainst a 
vendee in possession under an executory 
contract, so long as he remains in possession 
with the acquiescence of the vendor. 

Love v. Watkins, 40 Cal. 547. 

63. In computing the time at which the 
statute of limitations begins to run on prom- 
issory notes, the day on which the note be- 
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comes due is excluded in all cases when 
days of grace are allowed. 
Bell v. Sackett, 38 Cal. 407. 


64. A promissory note made payable one 
day after the happening of a particular event, 
is not due until one day after such event hap- 
pens, and a suit on it is not barred by the 
statute of limitations, if commenced on the 
day after such event happens. 

Hathaway v. Patterson, 45 Cal. 295. 


65. The expiration of the statute time 
for bringing an action to recovera debt, or 
to enforce any personal obligation, does not 
operate as an exti i ent or payment; 
therefore, where the legal title of land has 
been conveyed to a trustee to secure a debt, 
the title and power of the trustee is not af- 
fected by the expiration of the period pre- 
scribed to bar the debt, and a court of 
equity will not interfere to enjoin @ sale 
under the deed. The statute of limitations 
is to be employed as a shield, not as a sword; 
as a means of defense, not a weapon of at- 
tack. Grant v. Burr, 54 Cal. 298. 


66. If money is loaned to be repaid on de- 
mand, and no note or obligation is given in 
writing to repay it, the statute of limita- 
tions commences running froin the time of 
the loan. Estate of Galvin, 51 Cal. 215. 


67. The time prescribed for the limitation 
of an action upon a judgment beyins to 
run with the entry of the judgment, and not 
upon its rendition. 

Trenouth v. Farrington, 54 Cal. 273. 


68. Where the right to maintain an action 
on @ note or other demand has been sus- 
pended by the pendency of bankruptcy 
proceedings in the case of the debtor, the 
period of such suspension is not to be counte:l 
as part of the time prescribed by the statute 
of limitations to bar the action. 

Hoff v. Funkenstein, 54 Cal. 233. 


69. Held, that the statute of limitations 
commenced to run only from the time of the 


conveyance. See facts. 
Wolf v. Marsh, 54 Cal. 228. 


70. If an attorney is employed to act as 
such for a party to an action, and there is 
but one employment, the statute of limita- 
tion does not commence to run against his 
claim for legal services until his services 
under the single employment are enced. 

Hancock vy. Pico, 47 Cal. 161. 

71. The statute of limitations does not 
commence running against a purchaser of 
land at a sheriff's sale until tho sheriff's 
deed has been delivered to the purchaser. 

Jefferson v. Wendt, 51 Cal. 573. 


72. An action brought by the state to 


accrues at the time of the discovery of the 
fraud. People v. Blankenship, 52 Cal. 619. 


73. The liability of a railroad company 
for damages for an injury done to a passen- 
ger by coliision of its cars accrues when the 
collision occurs and the action must be 


brought within two years from such time. 
Piller v. S. P. R. R. Co., 52 Cal. 42. 


74. The fact that the injured person does 
not recover for a long time does not extend 
the time for bringing the action. Id. 


75. The two years’ limitation for com- 
mencing an action, found in the first clause 
of the first subdivision of section 339 of the 
code of civil procedure, applies to all actions at 
law not specially mentioned in other portions 
of the statute. Id. 


76. The four years’ limitation for com- 
mencing actions in scction 343 of the code of 
civil procedure applies to all suits in equity 
not strictly of concurrent cognizance in law 
and equity. Id. 

77. Where the possession of property is 
obtained (in good faith or otherwise) from 
vne Who had no right to transfer it, a right 
of action by the owner against the trans- 
feree accrues as soon as the latter acquires 
possession, and no demand or further act of 
conversion is necessary. Accordingly, in 
an action against defendants, who had, in 
good faith, and without notice of the plaint- 
ifs rights, received in pledge the plaintitf’s 
goods from her bailee, and afterward sold 
them: //eld, that the statute of limitations 
commenced to run from the time of the de- 
fendant acquiring possession, and not from 
the time of the subsequent sale by them. 

Harpending v. Meyer, 55 Cal. 555. 

78. In a suit for the recovery of land, 
after the issuance of the patent, the statute 
of limitations can not be held to have com- 
menced running prior to the date of the 
patent. Manly v. Howlett, 55 Cal. 94. 


NEW PROMISE. 


79. To take a contract out of the statute 
there must be an acknowledgment or new 
promise ‘* contained in some writing signed 
by the party to be charged thereby.” 

Heinlin v. Castro, 22 Cal. 100. 


80. Where the new promise is made to the 
payee of a promissory note, the indorsee, to 
whom the note is afterwards transferred, 
may maintain an action upon it. He suc- 
ceeds, in such cases, to the rights of the 
payee. Smith v. Richmond, 19 Cal. 476. 


81. A memorandum indorsed upon an 
overdue bond, stating a reccipt of a por- 
tion of the debt, and also extending the tine 


cancel a patent for land alleged to have ; and changing in some respects the terms of 
Leen procured by fraud must be brought! payment, signed by the obligee alone, but 
within three years from the time the cause | assented to by the obligor, is not a writing 
of action accrued; and the cause of acticn: ‘signed by the purty to be charged thereby,” 
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and does not affect the operation of the limit- | thereupon, being a sufficient consideration 


ation statute. Peiia v. Vance, 21 Cal. 142. 


82. If the signing of such a memorandum 
by the creditor and the assent to it by the 
debtor be viewed as a new and distinct con- 
tract for the payment of money, it would be 
a mere verbal contract, an action upon 
which would be barred by the lapse of two 
years from the time of payment fixed by its 
terms. Id 


83. Under the provisions of the thirty- 
first section of the statute of limitations, 
there are two ultimate facts that may be 
proved in the mode therein prescribed, a con- 
t:nuing contract and a new contract. The 
Statutory acknowledgment or promise, if 
made while the original contract is a subsist- 
ing liability, establishes a continuing con- 
tract, while if made after the bar of the stat- 
ute, @ new contract is created. 

McCormick v. Brown, 36 Cal. 1S0. 

84. An express promise, to be available 
to the creditor, must be either direct, cer- 
tain, and unconditional as to the time or 
manner to pay the debt, or a direct offer to 
yay, unconditionally, a specificd part of the 
debt, or a like offer, upon specitied condi- 
t.uns, as to either time or manner, or both, 
to pay the whole or some part of the debt, 
or a direct conditional promise to pay the 
whole or a specified part of the debt; but in 
case of such offer or conditional promise, 
tic creditor can only recover by showing an 
acceptance by him of the offer as made, or a 
perfurmance on his part of the prescribed 
conditions of the promise. Id. 


85. The new promise may be either ex- 
press or implied. An express promise can 
only be established by producing the promise 
itself, in the form prescribed by the thirty- 
first section of the statute, while an implied 
Prumise can only be estabiished by the pro- 
duction in like form of the acknowledgment 
prescribed in said section. Id. 

86. An acknowledgment, within the 
statute, to support an implied promise, must 
be a direct, distinct, unqualified, and uncon- 
ditional admission of the debt which the 
party is liable and willing to pay. Such ac- 
know ledgment can not be deduced from an 
ofier or promise to pay a part of the debt, or 
the whole debt in a particular manner, or at 
a specified time, or upon specified copeooe 

87. The rule held in McCormick v. Brown, 
36 Cal 180, as to what constitutes a sufli- 
cient acknowledgment of a debt to take it 
out of the statute, affirmed. 

Farrell v. Palmer, 36 Cal. 187. 


88. When acreditor sues after the statute 
has run upon the original contract, his cause 
of action is not founded on the original con- 
tract, but upon the new promise; the original 
contract, or the moral obligation ariaing 


for the new promise. 
McCormick v. Brown, 36 Cal. 180. 


89. A creditor can not recover after the 
statute has run upon the original contract 
of obligation, without proving a new prom- 
ise. Id. 
90. It is sufficient, where the complaint 
alleged an express promise to pay a debt 
which was barred by the statute, to prove an 
acknowledgment of debt from which a prom- 
ise to pay is implied. 

Farrell v. Palmer, 36 Cal. 187. 

91. An acknowledgment of a debt, as pro- 
vided in the thirty-first section of the statute 
of limitations, if made to the administrator 
of the estate of the creditor, deceased, is 
sufficient. Id. 


92. Where on the trial of an action 
founded on a statutory acknowledgment, or 
new promise, to recover a debt which was 
barred by the statute, the plaintiff having 
proved the debt and an acknowledgment 
which might apply to it: eld, this was a 
prima facie case of identification for the 

laintiff, and that the onvs was then on the 

efendant to prove another debt to which 
such ack new ledainent referred. Id. 


93. If one of the makers of the note and 
mortgage, ny of the subsequent promise, 
was a married woman, such subsequent 
promise could not be enforced against her, 
under any circumstances, personally; nor 
against her estate, unless the instrument in 
writing containing the subsequent promise 
had been acknowledged and certified as re- 
quired by law. Belloc v. Davis, 38 Cal. 243. 


94. Nor would subsequent incum. 
brancers or purchasers, whose rights had 
attached to the mortgaged property prior to 
the date of the subsequent promise, be af- 
fected thereby. Id. 


95. Such promise is not void for want of 
certainty. The promise to ‘‘pay all indebt- 
edness” must be deemed sufficiently specitic 
to embrace the only debt which is shown to 
be owing. Id. 

96. An action on a new promise to pay 
a judzment, so as to avoid the bar of the 
statute, must be brought within four years 
from the making of the new promise. 

McCormick v. Brown, 36 Cal. 180. 


PART PAYMENT. 


97. A part payment made before a con- 
tract has expired by limitation, is insuffi- 
cient to take the case out of the statute. 

Fairbanks v. Dawson, 9 Cal. 89. 

98. The object of the statute was to sub- 
stitute a written contract for that which 
might be implied from admissions, and to 
avoid the mischief arising from parol testi- 
mony to prove either an express promise, 
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or facts from which a promise would follow | in March, 1856, there being no fraud or con- 


as a legal and logical result. 


99. Part payment has always been held 
sufficient to take the debt out of the statute. 
Unless accompanied at the time with quali- 
fying declarations or acts on the part of the 
party making the payment, it is deemed an 
unequivocal admission of a subsisting con- 
tract or liability, from which a jury is justi. 
fied and bound to infer a new promise. And 
it matters not whether the payment be 
either upon the principal or interest of the 

ebt. Barron v. Kennedy, 17 Cal. 574. 


100. The thirty-first section of our stat- 
ute of limitations does not alter this rule as 
to the effect of such payment; it only alters 
the mode of proof, and is directed princi- 
pally at least, against the admission of oral 
acknowledgments and promises. Id. 


101. Fairbanks v. Dawson, 9 Cal. 89, 
holds that this section of the statute covers 
an acknowledgement by payment, and re- 

uires it to be evidenced by a writing; and 
this case does not require any departure 
from the rule there laid down, the payment 
of interest being by checks, inclosed in let- 
ters, stating that the checks were for interest 
on the debt for certain months. Id. 


102. A part payment does not take a 
debt from the operation of our statute of 
limitations, unless such payment is evi- 
denced by a writing signed by the party 
to be charged thereby. 

Peiia v. Vance, 21 Cal. 142. 


103. Section thirty-nine of the limitation 
act excludes all acknowledgments and prom- 
ises not in writing; and a promise implied 
from the fact of part payment constitutes 
no exception. Id. 


104. A part payment, indorsed upon a 
promissory note, whether male before or 
after the expiration of the period fixed by 
the statute of limitations, does not avoid 
the bar of the statute. 

Heinlin v. Castro, 22 Cal. 100. 


DEFENDANT OUT OF THE STATE. 


105. Suit commenced January 8, 1859, on 
a note executed in New York, and due Jan- 
uary 1, 1856. Defendant was not in this 
state when the cause of action accrued, but 
arrived here March 28, 1856, and remained 
until June 20, 1856, from which time he was 
absent until February 14, 1857. Plaintiff 
resided in New York, and was fully informed 
of the movements of defendant. Some evi- 
dence tending to show that defendant came 
to this state in 1856, for a temporary business 
purpose, intending to return to New York 
and form a partnership, according to previous 
arrangement. Defense, statute of limitations 
of two years: //e(d, that the case is within 
the statute, and that the statute commenced 
running on the arrival of the defendant here 


cealment on the part of defendant, and his 
presence here between March and June being 
open and public, and suflicient for the com- 
mencement of a suit. 


Palmer v. Shaw, 16 Cal. 93. 


106. The word ‘‘return,” used in the 
twenty-second section of the limitation act 
of 1850, is held by the authorities to apply 
a3 well to persons coming from abroad as to 
the citizens of the country going abroad for 
a temporary purpose and then returning. But 
the coming from abroad must not be clandes- 
tine, and with an intent to defraud the 
creditor, by setting the statute in operation 
and then departing. Id. 


SUIT, HOW COMMENCED. 


107. The provision in the general limita- 
tion act of 1850, that the filing of the com- 
plaint shall be deemed a commencement of 
suit, applies to that act only, and not to the 
mechanic’s lien act. Under this latter act, 
to commence a suit within six months from 
the expiration of a credit given, a complaint 
must be filed and a summons issued. 

Flandreau v. White, 18 Cal. 639. 


108. The filing of a complaint in the 
proper court, without the issuance of a 
summons thereon, is the commencement of 
an action within the terms and meaning of 
the limitation act, and stops the running of 
the statute. 

Pimental v. San Francisco, 21 Cal. 351. 


109. A suit is commenced within the 
limitation act of 1850 by simply filing the 
complaint. To prevent the bar of the stat- 
ute, no other proceeding is nece ; 

Sharp v. Maguire, 19 Cal. 577. 

110. For all other purposes, except to 

revent the bar of the statute, an action can 
commenced only by filing the complaint 
and issuing a summons, unless a defendant 
voluntarily appear and plead without sum- 
mons, when he can compel plaintiff to pro- 
ceed with the case. Id. 


111. Where an action on a promissory 
note was commenced by filing a complaint 
within four years after the note became due, 
and a summons was issued within one year 
thereafter, but not al after the expiration 
of said four years: //e/d, that this was suffi- 
cient, and the cause of action was not barred 
by the statute. 

Allen v. Marshall, 34 Cal. 165. 


REAL ACTIONS. 


112. The act of 1855 is the only statute of 
limitations to actions for the recovery of real 
property, and the time tixed therein runs 
only from the date of that act. 

Billings v. Harvey, 6 Cal. 381. 


113. The amendatory act of 1855 repeals 
section 6 of the statute of limitations of 1850, 
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and the five years allowed for the com- 
meucement of real actions only begins to run 
from the date of the passage of the amenda- 
tory act. Billings v. Hall, 7 Cal. 1. 


114. The amendatory act does not divest 
rights vested under the old law; for statutes 
of hinitations affect the remedy, and not 
the night. Id. 

115. An adverse possession of land for 
the period of time prescribed by the statute 
of limitations not only bars the remedy, but 

ractically extinguishes the right of the party 
ving the true paper title, and vests a per- 

fect ticle in the adverse holder. 
Arrington v. Liscom, 34 Cal. 365. 

116. A party who has been in the exclu- 
sive adverse possession of lands for a period 
of time which, under the statute of limita- 
tions, vests him with a title thereto, may 
maintain an action against a party claim- 
fog under a record title, to have said ad- 
verse claim determined and adjudged null 
and void as against him. Id. 


117. Title to land is the means whereby 
the owner of lands has the just possession of 
his property. <A party, under the statute of 
limitations, may acquire an absolute right 
of possesion in linds as against all the 
world; such a right as, when ousted, will 
restore him to and effectually protect him in 
his just eager thereof, even against one 
having the written title. An adverse pos- 
session, therefore, confers a substantial 
title, and it is such a title as entitles the 
holder to all the remedies to quiet his pos- 
session that are incident to possession under 
wnitten titles. Id 

118. The statute of limitations runs only 
in favor of partics in possession claiming title 
adversely to the whole world, and not in 
favor uf those who assert the title to be in 
others. It therefore never runs in favor of 
the plaintiff, and the grantees of the plaintiff 
are in no better position. ‘Their possession 
can not be tacked on to that of the grantors, 
80 cs to render adverse the possession for the 
entire period subsequent to the sale. 

MeCracken v. San Francisco, 16 Cal. 591. 

119. The object of section 10 of the stat- 
ute of limitations is to detine accurately under 
what conditions a possession shall be decreed 
alverse, when the party enters under a claim 
of title founded upon a written instrument, 
judgment or decrce. 

Figg v. Mayo, 39 Cal. 262. 

120. The party who invokes the benefit 
of that section in aid of his ession must 
show that he entered not only under a claim 
of title, but it must also be exclusive of 
any otuer right. Id. 

121. A Llock of land in a town or city, 
which 13 represented on the or map of 
the city as surrounded by public streets, and 
divided 


® 
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out in lots appropriately numbered, is within 
the spirit and letter of the exception of sec- 
tion 10 of the statute of limitations. Id. 


122. The tide lands held by the state in 
virtue of its sovereignty are not within the 
purview of the third section of the statute 
of limitations. J arish v. Coon, 40 Cal. 33. 


123. A party in possession of tide lands 
belonging to the state, who afterwards locates 
school land warrants on such lands, and 
theneeforth claims and occupies under such 
locations, holds not adversely, but in subor- 
dination to the title of the state, and the 
statute of limitations will not run against 
the state. Id. 


124. The locator of the warrants is in 
the position of a purchaser in possession, 
whose possession i3 not hostile but in con- 
sonance with the title of the vendor; and in 
order to put the statute of limitations in 
motion, it must appear that the locator re- 
pudiated the title of the state, and claimed 
to hold, not under that title, but in hostility 
to it. Id. 

125. An actual possession of a part of 
a tract of land, with constructive possession 
of the rest, whether held by the owner of 
the true title, or by one who entered under 
color of title by deed, will not prevent the 
statute of limitations from running in favor 
of one who enters adversely upon the Con- 
structive possession. 

Davis v. Perley, 30 Cal. 630. 


127. In this state, prior to 1863, if a mar- 
ried woman was entitled to maintain an ac- 
tion on a promissory note, the statute of lim- 
itations did not run as azainst her right of 
action during her coverture. Since 1863, 
the statute of limitations runs against a mar- 
ried woman in all those actions to which her 
husband is not a necessary party plaintiff 
with her. Wilson v. Wilson, 36 Cal. 437. 


128. As a marricd woman, under section 
7 of the practice act, may maintain eject- 
ment for her separate property without 
joining her husband, her coverture does not 
create a disability so as to save the bar of the 
statute of limitations as to such property, 
the amendment of April 18, 18:3 (stats. 1863, 
p. 325), having changed the rule of the stat- 
ute of 1850 on this subject. 
Kapp v. Griffith, 42 Cal. 408. 
129. Adverse possession for five years of 
the separate property of a married woman 
creates a bar under the limitation act of 
April 18, 1863 (stats. 1863, p> 325), and is a 
good defense to an action of ejectment b 
her or her grantee. id. 


130. When the owners of adjoining lands 
have acquiesced for a lenzth of time, equal at 
least to the length of time prescribed by the 
statute of limitations to bara rizht of entry 
in the location of a division line between 


in the center by an alley, and laid ! their lands, although it may not be the true 


888 


line according to the calls of their deeds, 
they are therefore precluded from saying it 
is not the true line. 

Sneed v. Osborn, 25 Cal. 619. 


131. A party holding land dependent ona 
division line established between contiguous 
owners by their acquiescence for the time 
ase by the statute of limitations as a 

r to action for the recovery of real prop- 
erty, holds it bya legal and not an situate 
title. Id. 


132. The fact that an easement has heen 
created upon land, or that an offer of an 
easement has been made, but not accepted, 
does not prevent the statute of limitations 
from being set in motion and running ia favor 
of one who enters upon and claims the soil 
upon which the easement has been imposed 

versely to the yrantor of the easement. 

San Francisco v. Calderwood, 31 Cal. 585. 


133. In an action of ejoctment, where 
the defendant pleads the statute of limita- 
tions, a judgment roll, in a forcible entry 
case, is admissible as evidence of the defend- 
ant’s adverse possession. 

Unyer v. Roper, 53 Cal. 39. 


134. In an action to recover lands, the 
laintitf can recover the rents and profits 
or three years only prior to the commence- 

ment of the action, if the defendant pleads 
the statute of limitations. 
Carpentier v. Mitchell, 29 Cal. 330. 


135. The grantor who conveys by a quit- 
claim deed may remain in possession of tle 
property conveyed, and assert and maintain 
an adverse possession for the term of five 
years, and thus acquire a title, as against the 
grantee, by the statute of limitations. 

Dorland v. Magelton, 47 Cal. 485. 


136. If the defendant pleads the statute 
of limitations, and the court tinds an adverse 
possession of five years, the supreme court 
will not presume that the defense of the stat- 
ute was waived, unless the record shows 
such waiver. VWassault v. Seitz, 31 Cal. 225. 


137. If the statute of limitations is plead- 
ed, and the court tinds all the facts necessary 
to sustain this issue, and gives judginent for 
the party pleading it, the fact that the pre- 
vailing party did not urge the statute in his 
argument in the court below does not pre- 
clude him from raising it in tie supreme 
court. 

138. Where, to ejectment on a patent 
to plaintiffs for land from the United States, 
defendants plead possession in themselves 
and the parties through whom they claim for 
five years before the commencement of the 
action, on the fourth of March, 1560, but ad- 
mitted the issuance of the patent on the nine- 
teenth of February, 1856: Hel:/, that the plea 
is of no avail, because the admission shows 
plaintiils were seised of the premises within 
the five years. Tremont v. Scals, 18 Cal. 433. 


LIMITATIONS. 


139. The act of April 11, 1855, amending 
the sixth section of the statute of limitations 
of 1850, by a proviso extending the time for 
commencing actions of ejectment under Span- 
ish or Mexican titles, repeals that section 
in toto. Billings v. Harvey, 6 Cal. 381. 


140. The cause of action accrues at 


the time of an eviction, actual or construct- 
ive, McGary v. Hastinzs, 39 Cal. 360. 


141. A covenant in a deed that the 
tract conveyed contains a specific quantity 
of land, is a mere chose in action, and is 
broken, if broken at all, as soon as made, and 
the mere fact that there was no proof till long 
after it was made, by which the breach of it 
could be established, might possibly prevent 
the statute of limitations from running, but 
this point not decided. 

Salmon v. Vallejo, 41 Cal. 481. 


142. The statute of limitations, upon an 
implied warranty of title to chattels sold 
by one in possession, does not commence run- 
ning until the vendee is disturbed in his pos- 
session by the true owner. 

Gross v. Kierski, 41 Cal. 111. 


143. When two parties enter into a con- 
tract for an exchange of lands, the facts 
that one of the parties has performed on his 
part, by conveying the land which he agreed 
to convey in exchange for the tract to be con- 
veyed by the other, and that the grantee has 
entered into possession and sold portions of 
the land thus conveyed, do not prevent the 
statute of limitations from running as to the 
right of the party who has performed to a 
conveyance from the other. 

Brennan v. Ford, 46 Cal. 7. 


144. When mutual agreements to con- 
vey lands are to be performed concurrently, 
the statute of limitations does not commence 
running until one party has performed by de- 
livering a deed, or has offered to perform by 
making a tender. Id. 

145. One who is in the adverse possession 
of land does not impair his right to rely upon 
the statute of limitations by purchasing the 
land at a tax sals, unless he makes the pur- 
chase for the owner under an ayreement to 
have a lease of the land ora portion thereof, 
which would amount to a recognition of the 
owner’s title and stop the running of the 
statute. Hayes vy. Martin, 45 Cal. 559. 


146. An equitable action, to set aside a 
fraudulent deed of real estate, when the 
effect would be to restore the possession to 
the defrauded party, is an action for the re- 
covery of real estate, and governed by the 
statute of limitatious applicable to such ac- 
tions. Oakland v. Carpentier, 13 Cal. 540. 


147. If one who claims title under a deed 
toa large tract of land enters upon it and 
erects a house, and acquires actual posses- 
sion of a small part around his house, and 
constructive possession of the whole, and 
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the owner of the true title afterwards enters 
cn the same tract in another place, claiming 
the whole, the constructive possession thus 
acquired by the one who first entered is 
overcome by the constructive possession of 
the true owner, so that the statute of lim- 
itations does not mn in favor of the one who 
has not the true title. 

Semple v. Cook, 50 Cal. 26. 


148 If the holders of two hostile titles 
to the same tract of land are each in the oc- 
cupation of a small portion within the ex- 
terior boundaries of the tract, the con- 
strnctive possession follows the true title, 
anid the statute of limitations does not run 
in favor of the holder of the invalid title, ex- 
cept as to his actual possession. Id. 


149. The act of March, 1864 (stats. 
1863-4, p. 149), in relation to limitations of 
actions for the recovery of real estato in the 
city and county of San Francisco, is not un- 
constitutional. Brooks v. Hyde, 37 Cal. 366. 


150. The provision in the fourteenth sec- 
tion of the statute of limitations, that the 
possession of the tenant shall be deemed 
the pussession of the landlord, does not apply 
when the tenant acquired another title five 
years befure the commencement of the suit, 
or has held adversely to the landlord for five 
years before the commencement of the suit. 

Lawrence v. Webster, 44 Cal. 385. 


151. If the tenant acquired another title 
five years before the commencement of suit 
by the landlord, or has held adversely to him 
more than five years, the landlord in eject- 
ment must rely on title, exclusive of the 
lease. Id. 


152. If the tenant is in ssion of 
the land, under an agreement with his land- 
lord to deliver him possession upon ten days’ 
notice, and the owner of the legal title, with- 
out knowledge or notice of the tenancy, after 
due inquiry, executes a Icase to the tenant, 
the possession of the tenant, after the exe- 
cution of such lease, and while the landlord 
has no knowledge of the tenancy, is not of 
such an adverse character as to keep the 
statute of limitations running in favor of the 
Jandlord, and against the owner. 

Thompson v. Pioche, 44 Cal. 508. 


153. Where a deed was executed and 
delivered as security for a subsisting 
debt, and it does not appear when the debt 
thus secured became due, the presumption is 
that 1t was due immediately, or upon de- 
mand, and if sufficient time has elapsed since 
tie date of the conveyance for the statute of 
limitations to run, the debt is barred. 

Espinosa v. Gregory, 40 Cal. 58. 

153a. Where an absolute conveyance 
is thus given as security, the mortgagor re- 
tains tle right of redemption only, the 
legal title being in the mortgagee, and the 
riglts of mortgagor and mortgagee are so far 


mutual, that when the debt is barred the 
right to redeem is also barred. Id. 


154. The final confirmation of a Mex- 
ican grant, so as to set the statute of limit- 
ations in motion, under the act of 1853,. 
passed by the legislature of California, was 
the issuance of a patent to the grantee. 

Sabichi v. Aguilar, 43 Cal. 285. 

155. Under the act of 1863, amending 
the statute of limitations of 1855 (stats. 
1863, p. 327), the final contirmation which 
set the statute of limitations in motion was 
the final confirmation of a survey by the 
courts of the United States provided for in 
act of congress of June 14, 1860, or the 
issuance of a patent. Id. 


156. The approval of a survey of a 
Mexican grant, by the surveyor - general 
alone, was not final, so as to set the statute 
of limitations in motion. Id. 

See Mahoney v. Van Winkle, 33 Cal. 448. 


157. The pendency of proceedings for the 
approval of a survcy of a Mexican grant of 
land does not stop the running of tice stat- 
ute of limitations in favor of one in the ad- 
verse possession. Hayes v. Martin, 45Cal. 559. 


158. An actual adverse possession of 
five years subsequent to the passage of the 
act of 1863, relative to Spanish and Mexican 
grants, will, in certain cases, bar a recovery 
under a title derived from Spain or Mexico, 
even though the title was not confirmed until 
after the expiration of the five years. 

San Jose v. Trimble, 41 Cal. 536. 


159. One who relies on title by adverse 
possesssion to land included in a Mexican 
grant need not show that he claimed ad- 
versely to the United States, but it is 
sufficient if he shows that he claimed ad- 
versely to the title on which the plaintiff - 
lies. : 


160. An adverse possession for five years 
subsequent to the passage of the act of April 
18, 1863, amending the statute of limita- 
tions, will bar a cause of action under an 
alcalde grant in San Francisco. 

Grimm v. Curley, 43 Cal. 251. 


161. The statute of limitations in respect 
to a Mexican grant is not sct in motion by a 
survey made under the act of congress of 
June 14, 1860, becoming tinal. The statute 
in such case does not commence running un- 
til the patent issues. 

De Miranda v. Toomey, 51 Cal. 165. 

See Reed v. Spicer, 27 Cal. 57; Donner v. 
Smith, 24 Id. 114; Gardiner v. Schmaelzle, 
47 Id. 588. 


162. The statute of limitations affords no 
defense to one who, without right, enters 
into possession of a Spanish grant belonging 
to an infant, if a suit for its recovery is 
commenced within five years after the infant 
attains his majority. 

Burton v. Robinson, 5] Cal. 186. 
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163. The owner of a Mexican grant of 
land which has not been finally surveyed or 
patented can not recover possession of the 
same from one who has been five years in 
the adverse possession thereof after the 
owner has attained his majority. Id. 


164. A party deraigning title under ao 
patent, issued in pursuance of the confir- 
mation of a grant derived from the Mexi- 
can or Spanish government, has five years, 
after the patent issues, in which to com- 
mence an action ayainst one holding ad- 
versely, to recover possession of land, and 
the statute of limitations docs not commence 
running in favor of one holding adversely 
until the patent issues. 

Galindo v. Wittenmeyer, 49 Cal. 12. 


165. The owners of grants of land by 
Mexico or Spain, which grants had not 
been finally confirmed by the United 
States nore than five years before the pas- 
saye of the act of April 18, 1863, amending 
the statute of limitations, had five years 
after the passaye of said act of 1863 in which 
to commence actions for the recovery of the 
same, Morris v. De Celis, 51 Cal. 55. 


166. The party claiming title under a 
Mexican grant, if the other relies on five 
years’ adverse possession, must show that 
the patent has not issued for the same, or 
that the official survey has not been ap- 
proved by the district court under the act of 
congress of June 14, 1860. Id. 


167. If, in ejectment to recover land 
granted hy Mexico, it appears that the final 
confirmation was made by the board of land 
commissioners, it devolves on the defendant, 
if he claims under tive years’ adverse pvs- 
session, to show that at the time of the pas- 
sage of the act of congress of June 14, 1860, 
the survey was pending in the district court 
for contirmation, in order to rebut the pre- 
sumption that the survey had not been 
finally confirmed by the district court. Id. 


168. A defendant in ejectment, who relies 
on the statute of limitations, need not prove 
adverse possession for the five years next 
preceding the commencement of the action. 
His defense is complete if he shows a five 
years’ continued adverse possession, although 
not the five years next preceding the com- 
mencemeut of the suit. 

Cannon v. Stockmon, 36 Cal. 5335. 


169. An adverse possession of the de- 
fendant in ejectinent, if continued for five 
years, creates a title in him to the land so 
possessed. Morris v. De Celis, 51 Cal. 55. 


170. If the plaintiff, in his complaint in 
ejectment, relies on a title derived from the 
Mexican government and confirmed by the 
United States, without stating the time of 
ccnfirmation, an answer which sets up asa 
defense the statute of limitations is good, 
without stating that the Mexican grant 
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was finally confirmed within less than five 
years next before the commencement of the 
action. Anderson v. Fisk, 36 Cal. 625. 


171. If the tor in a deed takes adverse 
possession of the land granted subsequent to 
his deed, and holds continuous adverse pos- 
session for five years, he may set up the stat- 
ute of limitations as a defense in an action 
of ejectment brought ayainst him by his 
grantee. Franklin v. Dorland, 28 Cal. 175. 


172. In ejectment, a plea of the statute 
of limitations of two years, under the set- 
tlers act, is no defense. Id. 


173. In an action brought by a riparian 
proprietor deriving title under a Mexican 
grant, patented within five years of the 
commencement of the suit, to quiet his title 
against parties claiming the rizht to an ex- 
clusive use of the water under an adverse 
and exclusive user, by themselves and pre- 
decessors for over twenty years: //+id, first, 
that the patent having issued within five 
years, the statute of limitations could have 
no application; and, second, that for the same 
reason the defendants had not acquired a 
prescriptive right. 

Pope v. Kinman, 54 Cal. 3. 

174. If the Leen of a Mexican grant 
conveys an undivided interest in the same, 
and, after the conveyance is made, holds pos- 
session of the whole of the grant, adversely 
to all the world, for the period required by 
the statute of limitations, the title which he 
has conveyed is extinguished. —, 

Hartman v. Need, 50 Cal. 485. 


175. The court does not apply the above 
principle to a case where a patient from the 
United States has issued within the period 
of the statute, if the grantee was entitled to 
the benefit of the patent. Id. 


176. Section 6 of the act defining the 
time for commencing civil actions is the only 
section in the act applicable to actions for 
the recovery of lands, and covers every case 
for the recovery of the possession of land; 
and the proviso to section 6 covers every 
case of title derived from the Spanish or 
Mexican government. 

Aichardson v. Williamson, 24 Cal. 289. 


177. Section 7 of said act, and the proviso 
thereto attached, refer to personal actions 
founded upon the title to real property, and 
not to actions for the recovery of such prop- 
erty. Td. 

178. The provisos to sections 6 and 7 of 
said act are not limited in their application 
to cases where the plaintiff claims under a 
Mexican or Spanish grant, and the de- 
fendant contests the validity of such grant, 
but apply to all cases where the original 
source of title is frum such grant, even if 
both parties claim to derive title from the 
same grant. Id. 


179. A person in the mere naked posses- 
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sion of pueblo land in San Francisco, and 
whose claim is not connected with the title 
of the city, and who was ousted in 1861-by a 
party who thence held adversely to him, can 
not insist that such party shall be deprived 
of the benetit of the statute of limitations, 
because ho!ding in subordination to the title 
of the city. 
McManus v. O'Sullivan, 48 Cal. 7. 
180. The statute of limitations did not 
cominence running against the city of San 
Frincisco, with reference to the pueblo lands 
confirmed to it by the decree of the circuit 
court of the United States, May 18, 1865, 
until the passage of the act of congress of 
March 8, 1866, quieting the title of the cit 
to said lands, Id. 


181. The statute of limitations in relation 
to land claimed undera Mexican grant which 
requires Confirmation does not commence 
running until a patent is issued by the 
United States. Hagar v. Spect, 48 Cal. 406. 


182. A possession, in order to confer a 
title to land under the statute of limitations, 
must be continuous for the full period of 
five years. Id. 

183. An action to recover land embraced 
within a Mexican grant may be commenced 
within five years next atter a patent is 
fasued by the United States, although more 
than tive years have elapsed after the tinal ap- 
proval of the survey by the district court of 
the United States. 

Reed v. Ybarra, 50 Cal. 465. 


184. The statute of limitations of this 
state, in respect to an imperfect Mexican 
grant of land, does not commence runnin 
until the patent is issued by the United States 
to the confirmee. 

Gardiner v. Schmaelzle, 47 Cal. 588. 


185. In ejectment, a party who is brought 
in on motion of the plaintiff, as an additional 
defendant, after the suit has been pending a 
long time, may claim the benefit of the stat- 
ute of limitations up to the day he is made a 
party. Lawrence v. Ballou, 50 Cal. 258. 


186. If the plaintiff, in his complaint in 
ejectment, alleges that the defendant is 
present and in the actual occupation of the de- 
manded premises, he can not afterwards be 
heard to say that the defendant was not pres- 
ent and in occupation, but was out of the 
state, when the defendant relies upon his 
presence and occupation as constituting an 
wlverse possession, and as entitling him to 
the bencht of the statute of limitations. Id. 


187. The statute of limitations as to the 
pueblo lands in the city of San Francisco 
did not commence to run until the passage of 
the act of congress of July 1, 1864, granting 
and relinquishing the title to the city. 

Hoadley v. San Francisco, 50 Cal. 265. 


188. If lands have been possessed for such 


a length of time as will, under the operation 
of the statute of limitations, extinguish the 
title held by a private person, or a munici- 
pality, such adverse possession will not also 
extinguish a public use of the land to which 
it has been dedicated, such as the right of 
the public to use it for a road, or a public 
square. I 


189. If the title to land is granted to a 
city in trust for the use of the public, 
private persons can not acquire the right to 
it by an adverse possession for the period 
prescribed in the statute of limitations. Id. 


190. In an action to recover lands where 
the plaintiff claims title to the demanded 
premises derived from a Spanish or Mexican 
grant, and the defendant has becn in five 
years’ adverse possession under a claim of 
title, he may rest with proof of his adverse 
possession, and the burden is cast upon the 
ena of proving that less than five years 

ave expired since the final confirmation of 

the grant, in order to defeat the defense of 
the statute of limitations. 

Richardson v. Williamson, 24 Cal. 289. 


191. Where the plaintiff proves title de- 
rived from a Shanich or Mexican grant, and 
rests, and the defendant proves five years’ 
adverse possession under a claim of title, as 
a defense, and rests, the defendant is entitled 
to judginent unless the plaintiff shows in re- 
buttal that less than five years have expired 
since a final confirmation. Id. 


192. Garcia and Nye, in 1840, while the 
Mexican law was in force in California, 
executed before the alcalde of San Francisco 


& | an instrument in writing manifesting upon 


its face an intent to ‘‘alienate” by the 
former in favor of the latter the land therein 
described, but without expressing or indicat- 
ing whether for a consideration or as a dona- 
tion. Nye immediately entered into pos- 
session under said instrument in writing, 
and he and his grantors, down to and includ- 
ing defendants, have ever since continued in 
possession, claiming title in fee: //e/d, that 
the possession under said instrument by Nye 
and his grantees was adverse from the Gen 
ning, even conceding the said instrument to 
be insufficient under the Mexican law to 
pass title by reason of a failure to express 
therein a consideration, or to indicate that 
the conveyance was intended as a donation, 
as the case might be; held, further, that said 
possession having been continued by Nye 
and his grantees, including defendants, for a 
period of more than five years since the 
pense of the statute of limitations, and be- 
ore the commencement of this suit, all right 
of action in favor of plaintiffs derived from 
said Garcia is barred. 

Mulford v. Le Franc, 26 Cal 88. 


193. Where the plaintiff in ejectment 
claims under a title derived from the Spanish 
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or Mexican government, and the defendant 
relies on and shows five ycars’ adverse pos- 
session, it is incumbent on the plaintiff to 
prove that proceedings for a final confir- 
mation are pending, or that the title has 
been finally contirmed within five years be- 
fore the commencement of the action, in 
order to defeat the bar of the statute of 
limitations, Vassault v. Seitz, 31 Cal. 225. 


194. An action may be brought and main- 
tained to recover possession of land within 
the pueblo of San Francisco, by one 
holding title derived from the pucblo at any 
time within five years after the issuance of a 
patent for the pueblo lands by the United 
Siates. Davis v. Davis, 20 Cal. 23. 


195. If onc who has taken adverse pos- 
session of water, as against a prior appro- 
priator, suffers a portion of the same to flow 
down to accommodate miners working in the 
sircam, this does not prejudice his adverse 
possession so as to prevent the statute of 
limitations from running, 

Davis v. Gale, 32 Cal. 26. 


196. If one who has the prior right to 
the use of water permits another to acquire 
and hold for five years continuous adverse 
possession of the same, or any part tiereof, 
he loses his right to the same or that part 
thercof which the adverse possessor enjoyed. 

Id. 


197. One who buys land in the adverse 
possession of another is barred by the statute 
of limitations from commencing an action 
for its recovery when five years have expired 
from the time a cause of action first accrued, 
to any of those through whom by mesne 
conveyances he has acquired title. 

Le Roy v. Kogers, 30 Cal. 229. 


198. The purchaser of land at a mort- 
gage sale then in the adverse possession of 
another, when he obtains the sheriti’s deed, 
becomes the assignee of the mortgagor, and 
can not maintain an action for its recovery 
unless it is commenced within five years 
from the time a cause of action first accrued 
to the mortgagor or those under whom he 
claims title. Id. 


199. The sale of December 26, 1853, 
under ordinance No. 481, being void, no 
title passed to the purchasers at that sale. 
The title to the property still exists in the 
city, except where deeds have since been 
taken under the acts of 1853 or 1860.) The 
property remaining can at any time be taken 
possession of or be disposed of by the city in 
the same manner as any other property be- 
longing to her, except where her mezht to 
assert her title has becn barred by the statute 
of limitations; and that statute does not run 
in favor of parties who aflirm that the title 
never passed from the city, and sue for the 
recovery of the purchase money. 

McCracken vy. San lrancisco, 16 Cal. 591. 


WRITTEN CONTRACT. 


200. The language, ‘‘an action upon any 
contract, obligation, or liability founded 
upon an instrument of writing,” in the seven- 
teenth section of the statute of limitations, 
refers to contracts, obligations, and liabili- 
ties resting in or growing out of written in- 
struinents, not remotely or ultimately, but 
immediately; that is, to such contracts, obli- 
gations, or lialilities as arise from instru- 
nents of writing executed by the parties 
who are sought to be charged in favor of 
those who seek to enforce the contracts, ob- 
ligations, or liabilities. 

Chipman v. Morrill, 20 Cal. 130. 


201. Where two persons executed a note, 
one as principal and the other as surety, and 
a judgment obtained upon the note is paid 
by the surety: //eld, that the obligation of 
the principal to repay the surety is not 
‘**founded upon a written instrument,” with- 
in the meaning of the statute, and that more 
than two years having elapsed after the pay-. 
ment before suit brought, the demand was 
barred. Id. 


202. Bonds of the city of Sonora, dated 
March 25, 1853, and falling due in two years, 
are sued on April 5, 1860. March 9, 1855, 
an act of the legislature was passed, rein- 
corporating the city, and providing that ‘‘in 
case the public debt is not liquidated at the 
expiration of three ycars, the trustees shall 
have power to levy a sutlicient tax in addi- 
tion to the one per cent. authorized ” in an- 
uther section for general purposes of revenue, 
“to pay the outstanding debt.” March 29, 
1858, another similar act was passed, the 
time mentioned being six instead of three 
years. These acts were passed at the in- 
stance of the corporators: //eld, that these 
acts recognize the city debt, and provide 
for its payment, and hence withdraw the 
bonds from the statute of limitations. 

Underhill v. Trustees Sonora, 17 Cal. 172. 


203. JIeid, further, that even if the acts 
had not been passed at the instance of the 
corporators, probably the result would be 
the same by virtue of the control the levis- 
lature has over municipal bodies, Id. 


204. The plaintiff acted for two yearly 
terms, as president of the defendant, a cor- 
poration, with an understanding that he 
should be paid, but without any agreement 
to that effect, or as to the amount of com- 
pensation. Having been re-elected, the 
trustees on the same day made an order as 
follows: ‘‘ Ordered, that the compensation of 
the president of the board of trustees he es- 
tablished at fifty dollars per month;” and 
slants continued, to serve for two years 
onger: Jedd, that the order was an agree- 
ment by the corporation to pay for plaint- 
iffs past, as well as future services, at the 
rate of fifty dollars per month; held, surther, 
that the order above mentioned was a Con- 
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tract in writing, within the meaning of the 
statute of limitations, to pay for plaintiff's 
past services, and that his demand therefor 
would not be bound by the statute until the 
expiration of four years from the date of the 
order. 


Rosborough v. Shasta R. C. Co., 22 Cal. 556. 


205. A mere naked recefpt in writing, 
scknowled zing the delivery of moncy, is not 
scontract, and does not import a promise, 
oblisation, or liabiiity, and an action upon it 
is theretore barred by the statute of limita- 
tions in two years. 

Ashley v. Vischer, 24 Cal. 322. 

206. A receipt or acknowledgment in 
writing for money, which also contains a 
clause stating that the money received is to 
be applied to the account of the person from 
whom received, partakes of the double nature 
of a reccipt an? cuntract, and shows upon its 
face a liabijity to account, and an action 
upon it is not barred by the statute of limit- 
ations until four years hace expired. Id. 


JUDGMENT AND EXECUTION. 


207. The statute of limitations of this 
state only commences running against a 
judgment from the time of the final entry 
thervof. Parke v. Williams, 7 Cal. 247. 


208. Where a judgment by confession 
was entered in Pennsylvania, which was 
afterwards opened and a trial had, which 
resulted in judgment for plaintiff: //eAd, that 
onr statute of limitations did not commence 
running until the final entry, although, by 
the laws of Pennsylvania, the lien of the first 
judgment was not destroyed. Id. 


209. The statute of limitations can only 
be cunstrued to apply to judyments not in 
ease at the time of the passage of the act of 
1855, or as giving two years from the pas- 
sage of the act within which to sue upon 
such as were not already barred by the act of 
1850. = Scarborough v. Dugan, 10 Cal. 305. 


210. Judyments recovered in the courts of 
this state are within the first sulxlivision of 
the seventeenth section of the limitation act, 
and actions thereon are barred by the lapse 
of five years from the time they are rendered. 

Mason v. Cronise, 20 Cal. 211. 


211. The statute of limitations requires 
an action on a judument to be brought with- 
in five years; but when a judgment is ren- 
dere payable in installments, tho time 
bezing to run from the period fixed for the 
pawinent of cach installment as it becomes 
due. De Uprey v. De Uprey, 23 Cal. 352. 


212. Where 8. covenanted with H. that 
the original Mexican title to certain lands 
which S. conveyed to H. was valid, and inthe 
event said title should nut be contirmed by 
the courts of the United States, before which 


tion of the same, that 8S. and his legal repre- 
sentatives should and would be liable to H. 
for the purchase price of said lands, with 
interest; and where the district court of the 
United States for the northern district of the 
state of California, on the ninth day of No- 
vember, 1859, adjudged such title invalid, 
from which judgment no appeal was taken or 
waiver made of the right thereto, or acquies- 
cence in the finality of said judgment de- 
clared, within five years thereafter: //e/./, 
that the right of action for a breach of said 
covenant only accrued after the lapse of 
five years from November 9, 1859, during 
which time said judgment was subject to ap- 
peal, and, as regards its subject-matter, was 
not a final adjudication. 

Hills v. Sherwood, 33 Cal. 474. 


213. The bar of a judgment and verdict 
in an action to recover the possession of real 
estate is limited to the rights of the partics as 
they existed at the time when it was rendercd, 
and neither the parties nor their privics are 
precluded by the same from showing, in a 
subsequent action, that their rights have been 
varied or extinguished at a period after the 
rendition of the verdict and judgment. 

Caperton v. Sclimidt, 26 Cal. 479. 


214. The five years of limitation within 
which an execution for an unsatistied balance 
on a foreclosure salo may be taken out 
commences to run from the date of the judy- 
ment of foreclosure, and not from the date 
when the balance was docketed. 

Bowers v. Crary, 30 Cal. 621. 


215. Every process which may be re- 
quired to completely enforce a judgment 
must be talien out within five years after its 
entry. Id. 


216. The dostxeting of a balance re- 
maining due after sale of mortgaged prop- 
erty is not an entry of a new judgment for 
such balance. Td. 


217. The mere contingent provision for 
execution, in case of deficiency, etc., does not 
amount to a personal judgment, and to such 
provision no effect can be given as a judgment 
licn until the amount of the deficiency has 
been ascertained and fixed. In this latter 
case, the limitation upon the Hien does not 
commence to run until the deficiency bo as- 
certained, and an execution can be issued 
therefor. Chapin v. Broder, 16 Cal. 403. 


2138. The statute limiting the time for is- 
suing exccution upon a judgment to five 
years after its entry apples to judgments 
rcndered in suits to foreclose a mortgage, 
equally as to mere personal judgments. 

Stout v. Macy, 22 Cal. 647. 


MORTGAGE. 


219. Where an action upon a promissory 


it was then pending, upoa the tinal adjudic:- | note is Larred by the statute of limitations, 
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the remedy upon a mortgage given to se- 
cure it is also barred. 
Heinlin v. Castro, 22 Cal. 100. 
McCarthy v. White, 21 Id. 495. 
Lord v. Morris, 18 Id. 482. 


220. In this state a mortyage does not, as 
at common law, give a right of possession 
to the mortazee, and hence, from this fact, 
and the difference between the statute of lim- 
itations of this and other states, the decis- 
ions of courts in other states to the effect 
that the mortgagee has a remedy on his mort- 
gage after the note is barred, have no appli- 
cation. Lord v. Morris, 18 Cal. 452. 


221. Where a note is secured hy mort- 
gave upon real property, and subsequently, 
after the remedy on the note is barred by the 
statute, the mortgagor executes a second 
mortvave toa third party, such third party 
can interpose the plea of the statute of lim- 
itations in a suit to foreclose the first mort- 
gage, and thus secure priority for his subse- 
quent mortvaze; and this, even though the 
mortzayor had, after the execution of the 
second mortzaze, and after the note was 
barred, indorsed on the first note that he re- 
newcd, revived, and agreed to pay the same. 

d. 


222. A renewal of a note, secured by a 
mortgage upon lands, so as to extend the 
time within which it would be barred by the 
statute of limitations, carries with it an ex- 
tension of the licn on the mortgage to the 
time when the note will expire by the terms 
of the renewal, if at the time the note is re- 
newed the maker of the note and inortvagor 
is still the owner of the lands mortgayed. 

Lent v. Mormill, 25 Cal. 499. 


223. If the maker of the note and mort- 
gacor sells the lands mortgaged to secure the 
same, and, while divested of the title, ex- 
tends the time of payment of the note, and 
afterwards becomes reinvested with the ti- 
tle, this reinvestment extends the lien of the 
mortyave, so that it will remain valid until 
the note, as extended, is barred by the stat- 
ute of limitations. Id. 


224. If the maker of a note secures the 
same by a mortzave on lands, and, while 
still the owner of the mortgaged prop- 
erty, extends the time of payment of 
the note, or if he divests himself of the 
title to the lands, and then extends 


the time of payment of the note, and | 


afterwards acquires title, the purchaser from 
the mortgagor of the lands mortgaged takes 
the same subject to the lien of the mortzage, 
until the note is barred by the statute of lim- 
itations, although at the time of his purchase 
he did not know that the time of payment of 
the note had been extended. Id. 

225. Where three persons execute their 
joint mortgage on land to secure their joint 
and several promissory note to the mortzugee, 
und one of them leaves the state, and the 


note afterwards becomes barred by the stat- 
ute of limitations as to the two who remain 
in the state, the lien of the mortgave is also 
barred as to the interest of the two in the 
land, and it can only be enforced ayainst the 
interest of the one as to whom the note is 
not barred. Low v. Allen, 20 Cal. 141. 


226. If the mortgagee, after obtaining a 
judement foreclosing his mortyaye, by an 
agreement with the mortgayor, enters into 
the possession of the mortgaed property, 
and receives the rents and profits, and ap- 
plies them towards the satisfaction of the 
amount due, and the mortzagee further agrees 
not to issue an order of sale, the statute of 
limitations does not run against the rizhts of 
the mortyagee, so long as the debt remains 
unpaid, and the parties acquiesce in the ar- 
rangement. Frink v. Le Roy, 49 Cal. 314. 


227. Where a promissory note is exe- 
cuted by one person, and a mortgayve to 
secure the debt is given by another, and 
the payor of the note dies, and the holder 
thereot fails to present either the note or 
mortgage to his administrator for allowance 
within ten months after publication of notice 
to creditors, although the claim is barred as 
avainst the estate, yet the mortyave remains 
in full force as against the mortgagor and the 
mortyavzed property, and may be foreclosed 
at any time before it is barred, as against the 
mortgagor, by the statute of limitations. 

Sichel v. Carrillo, 42 Cal. 493. 

228. The above rule remains the same 
when the note is made by the husband for his 
own debt, and the wife mortyaes her 
separate property to secure it, and the hus- 
band signs the mortgaye to show his assent 
to it. In such case the wife’s liability on the 
mortgage is not affected by the death of the 
husband, and the failure of the holder to 
present the claimn for allowance to the admin- 
istrator of his estate. Id. 


229. Where a mortgagor transfers his in- 
terest in the mortzaved premises to a third 
person, the mortyaze, as contradistinguished 
from the mortgage debt, is to be deemed a 
contract in writing in the sense of the stat- 
ute, on which an action must be brought 
within four years from the time when the ac- 
tion would lie, in order to avoid the bar of 
the statute of limitations. 

Woods v. Goodfellow, 43 Cal. 185. 

230. An action can not be maintained to 
enforce a mortzage given to secure a note, if 
at the time tlic action is commenced more 
than four years have transpired since the 
note fell due, and this fact appears on the 
face of the complaint, or the statute of lim- 
itations is pleaded. 

Wormouth v. Hateh, 33 Cal. 121, 

231. A complaint containing such a state- 
ment of facts shows upon its tace that the 
note was outlawed, and in ease of the sub- 


miss:on of sucha case upon the pleadings, 
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judgment was properly rendered for defend- 
ants. Id. 


232. The right of the mortgagee to main- 
tain an action on the debt, and to enforce the 
lien of the mortgage given to secure it, and 
the rizbt of the mortgavor to maintain an ac- 
tion for the redemption of the property from 
the hen of the mortyaze, are reciprocal; and 
when one i3 barred by the statuto of limita- 
tions, the other is also barred. 

Arrinzton v. Liscom, 34 Cal. 365. 


233. A mortgage to secure a debt for the 
payment of which there is no written agree- 
ment, is a contract “‘ founded upon an in- 
strument of writing”’ within the meaning 
of the limitation act, and an action for its 
foreclosure may Le maintained at any time 
Within four years from its breach, notwith- 
standing that the statute has in the mean 
time run against the debt. 


U.W. Co. v. Murphy Flat F. Co., 22 Cal. 620. 


234. The right to enforce the lien of a 
mortyace given to secure a debt is barred by 
the statute of limitations at the end of four 
years fiom (ie time the right of action ac- 
crues on the debt. 

Cunningham v. Hawkins, 24 Cal. 403. 


235. The rizht of the mortgagor to main- 
tain an action to redeem tlhe property 
from the lien of the mortgage is barred by 
the statute of limitations at the end of four 
years from the time the right of action ac- 
crues on the debt. I 


236. The rizht of the mortgagee to main- 
tain an action on the debt, and enforce the 
licn of a mortgaze given to secure it, and tlic 
right of the mortgagor to maintain an action 
for the redemption of the property from the 
licn of the mortgage, are reciprocal, and 
when one is barred hy the statute of limita- 
tions, the other is also. Id. 


237. When the right to maintain an action 
for the redemption of the mortgaged 
roperty from the lien of the mortgage is 
rrcd by the statute of limitations, it can 
not be revived by an olfer of the mortgagor 
to pay the debt. Id. 


238. If one who has a mortgage upon a 
tract of land leaves the same with another 
who has a subsequent mortgage upon the 
same Jand, and makes him his attorney in 
fact, with knowledge of such subsequent 
mortznce, with power to demand, collect, 
anl receive the monthly interest, but with- 
out any power or any instructions to enforce 
the collection of the mortcage, and without 
the attorney in fact undertaking the trust of 
enforcing the collection of the mortagage, 
and while in the hands of the attorney in fact 
the mortyayzo becomes barred by the statute 
of limitations, the attorney in fact has not 
been guilty of such fraud as will preclude 
him, when nude a party to a suit afterwards 
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brought to foreclose the mortgage, from 
taking advantage of the statute ot limita- 
tions to prevent the same from havin 
priority over his subsequent mortgage. Ha 
the attorney in fact ca deralen the trust and 
assumed the duty of enforcing the mortgage 
by legal proceedings, and faile | to do so until 
it was barred by the statute of limitations, 
he would have ee precluded from availing 
himself of the statute as a dcfense in a suit 
afterwards brought to foreclose it, and the 
same would still be entitled to pricrity over 
his own mortgace. 

ent v. Shear, 26 Cal. 361. 


239. W. and K. owning a tract of land 
in common, W., in 1853, mortgaged his in- 
terest in a portion of the tract, containing 
four hundred and cighty acres, to M., to 
secure a note executed at tlic saine time, 
aud falling due March 4, 1854. April 3, 
1656, W. and K. entered into a written 
agreement for the partition of the whole 
tract, by which the four hundred and cighty 
acres mortgaged was to belong exclusively to 
K., W. stipulating to make him a deed of 
the same a3 soon as it could legally be done. 
May 10, 1858, M. and W. had an account- 
ing, and signed a writing stating that there 
was a balance of one thousand seven hundred 
and six dollars and sixty cents then due on 
the note, and that the time of payment 
was extended to January 1, 1859. April 8, 
1859, W., in ee of the agreement of 
1856, executed a deed of the premises to K., 
who had notice of the previous transactions 
between W. and M. ‘The agreement be- 
tween W. and K. in 1856 was not recorded, 
nor did M. have actual notice cf its exist- 
ence until after May 10, 1858. In an action 
by M. to foreclose the mortgage, in which K, 
setup as a defense the statute of limitations: 
Held, that this defense was available to him 
by reason of his interest in the property ac- 
quired under the azreement of 1556; that 
he was not affected by the acknowledg- 
ment made by W. in 1858; that tie want 
of knowledge of K.’s purchase by plaintiff 
when he received W.’s acknowledgment, 
and extended the time of payment was 
not material, for the reason that the period 
of limitation had already expired, and that 
plaintiff gave no consideration for the 
acknowledgment; held, further, that if 
the debt had not been barred ct the time 
of W.’s acknowledgment, the position of the 
jlaintitf would have been differeut; that 
havin g no notice of the agreement of pur- 
chase, if he had suffered the statute to run, 
relying upon the acknowledgment, he would 
have been entitled to protection. 

McCarthy v. White, 21 Cal. 495. 


PROMISSORY NOTE. 


240. An action on a promissory note is 
barred by statute of limitations, if not com- 
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menced within four years from the time 
the cause of action accrues. 


Banks v. Marshall, 23 Cal. 223. 


241. A note payable six months after date, 
with interest payable monthly in avdance, 
contained tho following clause: ‘‘In case 
the raid interest, or any portion thereof, 
should become due and remain unpaid after 
demand, then the mortgage given by me, of 
even date herewith, which is given to secure 
the payment cf this note, may be foreclosed,” 
etc., and the mortgage contained a provision, 
by which the mortgagee was ‘‘ empowered to 
forccluse said mortgage, according to the 
provisions in said note contained:” //e/d, that 
the prompt payment of the interest on 
demand when it fell due did not, under 
these clauses in the note and mortgage, pro- 
long the time of payment beyond the time 
specified in the note, and that a cause of 
action accrued upon the note and to foreclose 
the mortgage immediately upon the expira- 
tion of the six months, although there had 
been no default in the payment of interest; 
held, further, that an action not commenced 
within four years after the expiration cf six 
months from the date of the note is barred 
by the statute of limitations. 

Pendleton v. Rowe, 34 Cal. 149. 


262. The statute of limitations begins to 
run against a banker’s certificate of de- 
posit, payable on demand, from the date of 
the same, and no special demand is neces- 
sary to put it in motion. 

Brummagim v. Tallant, 29 Cal. 503. 

243. Upon a note payable six months 
after date, with interest payable monihly, 
qud further providing that ‘*in case default 
be mide in any payment of interest, when 
the same shall become duc, then the whole 
amount of principal and interest to become 
due and payable immediately upon such de- 
fault,” the cause of action, within the true 
ineaning of the statute uf lunitatious arises 
at the expiration of the credit fixed by the 
note, and not at the time when default is 
made in payment of the interest. 

Belloc v. Davis, 38 Cal. 242. 

244. Such a provision in a note is in the 
nature of a penalty, inserted for the sole 
benefit of the creditor, and one which he 
may enforce or waive at his election. Id. 


245. By accepting the payment of the 
interest after default bas been made, the 
creaitor waivesal: benefit from the default, 
and thereafter the rights and obligations of 
both partics continue without regard to the 
forfeiture. 

266. If one who holds the note of an- 
other receives from lim the note of a third 
person as collateral security, and after- 
wards, when tendered to him, refuses to re- 
ecive payment of the note for which the 
colaterel was given, and refuses to render 
cu account cud deliver up the collateral, this 
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refusal does not make him the owner of the 
collateral, nor does it set the statute of lim- 
itations in motion so that he may plead it in 
bar to an action brought to make him ac- 
count for money or property received by him 
on the collateral, more than four years after 
the refusal. Ponce v. Mcklvy, 47 Cal 155. 


247. If a complaint on a judgment is 
amended so as to state a cause of action on a 
promissory note, the action on the note is not 
commenced until the amended complaint 
is filed, and the statute of limitations on the 
note commences running at the time last 
mentioned. Anderson v. Mayers, 50 Cal. 525. 


248. When a complaint is amended so as 
to state a new Cause of action, the action 
is not commenced as to said new cause until 
the amended complaint is filed. Id. 


249. If a mortgage be made to secure the 
payment of sevcral promissory notes of the 
mortgagor, some of which matured more 
than four years before the death of the 
grantee of the mo:tgagor, and before the 
commencement of the action, such notes are 
not within the saving clause of section 353 
of the code of civil procedure, and are barred 
by the statute of limitations; but as to such 
of the notes as matured less than four years 
before the death of the grantee, the action 
will be in time if commenced within one year 
after the issuance of letters of administra- 
tion on the estate of the grantee. 

Hibernia Bank v. Herbert, 53 Cal. 375. 

250. If suit is brought on a promissory 
note executed out of this state and due 
more than two years before the action 1s 
commenced, the presumption is that it is 
barred by the statute of limitations; and if 
the defendant has been absent from the state 
during any portion of the two years, that 
fact should be averred in the complaint. 

Bass v. Berry, 51 Cal. 264. 


251. The lability of sureties on a prom- 
issory note is not discharged by the statute 
of limitations until four years after their lia- 
bility becomes fixed. 

Dussol v. Bruguiere, 50 Cal. 456. 


252. In this state, prior to 1863, if a mar- 
ried woman was entitled to maintain an 
action on a promissory note, the statute of 
limitations did not run as against her right 
of action during her coverture. Since 1863, 
the statute of limitations runs agaist a mar- 
ricd woman in all those actions to which her 
husband is not a necessary party plaintiff 
with her. Wilson v. Wilson, 36 Cal. 447. 


253. A note given on the twenty-ninth 
day of February, 1868, due twelve months 
after date, falla due on the twenty-seventh 
day of February, 1869, and it is too late to 
commence an action on it on the first day of 
March, 1873, even if the last day of Febru- 
ary, 1869, is Sunday. 

Hibernia Bank v. O'Grady, 47 Cal. 579, 
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ACCOUNTS. 


254 Accounts audited and approved, 
and certitied to be correct, are not barred by 
that portion of the statute of limitations ap- 
plying to accounts. 

Sannickson v. Brown, 5 Cal. 57. 

255. Where D. had a running account 
with L. from 1838 to 1849, at which time L. 
died intestate, and no administration was 
bad on his estate until 1857; and D., within 
one year after the sare 2 of letters of ad- 
ministration, commenced his suit on said ac- 
count against the estate: [He/d, that the suit 
was commenced in time. 


Danylada v. De la Guerra, 10 Cal. 386. 


256. The fact that a long period inter- 
vened between the death and the administra- 
tion taken on the estate can make no differ- 
ence. Id. 


257. Payments made on an open ac. 
count for goods sold and delivered due for 
more than a year do not make the account 
a mutual account within the cighteenth 
section of the limitation act of 1550, and the 
account 13 barred. 

Weatherwax v. Cosumnes V. M. Co., 17 

Cal. 344. 

258. The fact that the memorandum. 
book of plaintiff in which the account was 
kept and the pass-book of defendant were 
compared by them and the result ascertained 
and the account orally acknowledged by de- 
fenuant to be correct, amounts to no more 
than a paro] admission of its correctness, 
which would not take the case out of the 
statute. And had these books been pro- 
duced on the trial, the mere entries therein 
of the items of the account, with this oral 
acknowledgment of its correctness, would 
not place the account on any different foot- 
ing, so far as the statute of limitations is 
concerne:!, than if no such acknowledgment 
had been made. I 


259. The fact that defendants once gave 
plaintiff a lump of gold amalgam to be sent 
tu the mint for coinage, the proceeds to be 
applied to plaintiff's account, does not make 
the account mutual, nor affect the case in 
reapect to the statute of limitations. Id. 


260. Where the items of an account are 
all on one side, the account is not mutual, 
and the statute of limitations is a bar to so 
much of the account as did not accrue within 
the period limited for the commencement of 
suit. Fraylor v. Sonora M. Co., 17 Cal. 594. 


261. Where the statute of limitations of 
two years was pleaded to a suit upon an im- 
plied contract tor services rendered as secre- 
tary to a corporation, and the court below 
ruled that the statute did not apply, because 
the account wasa ‘‘ mutual, open, and cur- 
rent’ account, and hence within the eight- 
eenth s-ctiou of the act of 1850 (Wood’s Dig. 
45); Held, that the court erred; that to con- 
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stitute such an account there must have been 
reciprocal demands between the parties, 
which was not the case here, the items of 
the account all being on one side. 


262. Where there have been reciprocal 
demands between the parties upon a mutual 
open and current account, the statute of 
limitations commences running at the time 
of the last item of the account proved on 
either side. Norton v. Larco, 30 Cal. 126. 


263. When one party is selling the other 
goods from time to time, and charging the 
same, and the other gives him money, which 
he credits on the accuunt as a payment, this 
credit docs not make the account a mutual 
one within the meaning of the cighteenth 
section of the statute of limitations. 

Adams v. Patterson, 35 Cal. 122. 


264. When the account is not a mutual 
one, the statute of limitations bars each 
item of the same two years after its delivery. 

Id. 


265. In an action by Hill, to recover one 
half his advances made under a contract be- 
tween him and Haskin, whereby they agreed 
to buy and sell on joint account certain min- 
ing stock, Hill to advance all the money, and 
Haskin to repay one half with interest, and 
Hill to hold all the stock purchased as secur- 
ity for his advances, but without specifying 
any time within which the repayment was 
to be made: Jield, that an offer to account 
and a demand for repayment by Hill were 
conditions precedent to his right to main- 
tain the action, and that the statute of lim- 
itations would not commence running against 
him until such offer and demand. 

Hill v. Haskin, 42 Cal. 159. 


266. An action upon an official bond 
is not an action ‘‘upon a liability created by 
statute,” mentioned in the third subdivision 
of the seventeenth section of the statute of 
limitations, and is not therefore barred by 
such statute after the expiration of three 
years. Placer Co. v. Dickerson, 45 Cal. 12. 


TRUSTS. 


267. If one holds the legal title to land 
in trust for another, and there is a stipula- 
tion that the trustee shall deed the land to 
the beneficiary upon the payment of the 
purchase money and intcrest to the trustee, 
a cause of action does not accrue to compel 
the execution of the trust until the money 
is paid, nor does the statute of limitations 
commence running until this time. —_. 

Millard v. Hathaway, 27 Cal. 119. 


268. If one holds the legal title to land 
as security fora sum of moncy due him by 
the one having the equitable estate, although 
the trustec, after the lapse of four years 
from the time the money falls due, can not 
be compelled to accept the money and exe- 
cute a conycyance; yet, if he voluntarily 
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receives the money when tendered, he - 


not discharged by the statute of limitations 
from executing the trust and giving a deed 
to the beneficiary. Id. 


269. A deposit of money by one with 
another, to be held by him in trust for the 
depositor until he shall demand it, consti- 
tutes an express continuing trust, and 
no right of action will accrue to the cestu 
que trust until the trustee assumes a position 
in hostility to the trust relation, either by 
refusing to pay the money on demand, or by 
some other act, nor will the statute of limit- 
ations commence running until a demand is 
mac for the money, or the trustee has vio- 
lated his contract. 

Schroeder v. Jahns, 27 Cal. 274. 


270. In such case, if no demand be made 
on the trustee, and he does not violate his 
contract in his life-time, but demand is made 
on his administrator after his death, the 
statute of limitations does not commence 
runbing against the intestate, but the cause 
of action accrues against the administrator. 

Id. 


271. If o trust attaches to the Icgal title 
acquired through a sheriffs certificate of 
purchase and deed, the statute of limita- 
tions does not commence running until the 
execution of the sheriff's deed, and expires 
at the end of four years from that time. 

Currey v. Allen, 34 Cal. 254. 


272. The statute of limitations does not 
begin to run in the case of an express trust, 
until the trustee, with the knowledge of the 
cestué que trust, has disavowed and repudi- 
ated the trust. Miles v. Thorne, 38 Cal. 335. 


273. The statute of limitations docs not 
run in favor of a trustee, as against the 
cestui que trust, while the latter is in the 
possession of his estate, and there has been 
no adverse holding on the part of the 


trustee. Love v. Watkins, 40 Cal. 577. 


274. If A. conveys land to B. with a pro- 
vision in the deed that B. shall reconvey to 
him, B. holds the land in trust for A. and 
the statute of limitations does not commence 
running on A.’s right to a reconveyance 
until B. repudiates the trust, and such repu- 
diation is brought to the knowledge of A. 

Hearst v. Pujol, 44 Cal. 230. 


275. If one who receives from another a 
note and mortgage of a third person in 
pledge as security fora debt due him by 
the pledgcr, afterwards refuses to return 
the pledge to the Vee upon the tender of 
payment of the debt tor which the pledge 
was made, this refusal does not set the stat- 
ute of limitations in motion as to a trust 
which may afterwards arise by reason of the 
pledgee receiving money or land in payment 
of the note and mortgage. 

Ponce v. RMoElvy, 47 Cal. 155. 


276. In an action to establish an involun- 
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tary trust as to real estate against Mary P., 
and to compel a conveyance of the legal 
title, it appeared that the cause of action 
accrued mure than eight years before the 
commencement of the action, hut that the 
plaintiff was at that tine in the possession 
of the land by his tenant, and remained so 
until about December, 1867, at which time 
the defendant entered upon the land by Col- 
lusion with the tenant, and thenceforth 
claimed to hold adversely: //el/, upon a 
plea of the statute of limitations, that the 
plaintiff was not barred. 

Altschul v. Doyle, 55 Cal. 633. 


FRAUD. 


277. Where relief is sought on the ground 
of fraud, the statute of limitations does not 
commence running until the discovery of 
the fraud. Currey v. Allen, 34 Cal. 554. 


278. The clause in the seventeenth sec- 
tion of the statute of limitations, providing 
that an action for relief on the ground of 
fraud shall not be deemed to have accrued 
until the discovery of the facts constituting 
the fraud, is applicable to constructive 
fraud as well as fraud in fact. 

Boyd v. Blankman, 29 Cal. 19. 


279. An action for relief on the ground of 
fraud may be commenced at any time within 
three years after a discovery of the facts 
constituting the fraud, or of facts sufficient 
to put a person of ordinary inteilizgence and 
prudence on inquiry. Id. 


280. The judgment creditor who has re- 
ceived a sheriffs deed of the debtor’s land 
may bring an action to cancel a f-audulent 
deed of the same made by the debtor before 
judgment, at any time within three years 
after the execution and delivery of the 
sheriff's deed. Hager v. Shindler, 29 Cal. 47. 


281. The limitation of actions for relief 
on the ground of fraud to three years after 
the discovery of the fraud alleged does not 
apply to an action to sect aside and cancel a 
conveyance upon the ground that it is a 
cloud upon the title of the oe even 
if the court is asked to sct aside the convey- 
ance because it was made to defraud a 
creditor. Stewart v. Thompson, 32 Cal. 260. 

282. Where three persons entered into a 
partnership agreement, by the terms of which 
the partnership was to be kept secret, and 
plaintiff, ignorant of the existence of the 
partnership, sold goods to one of the firm in- 
dividually in 1854, and afterwards, in 1860, 
discovering that the partnership existed in 
1854, and that the goods went to the use of 
the concern, brought suit against the three: 
Held, that this agreement to keep the part- 
nership secret and its mere concealment from 
plaintitf do not amount to such a fraud as to 
avoid the statute of limitations. 

Soule v. Atkinson, 18 Cal. 225, 


283. In an action for relief on the ground 
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of fraud, the fraud is the substantive cause 
of action, and not the discovery. If, there- 
fore, toe plaintiff alleges the fraud to have 
been commitied more than three years before 
the commencement of his action, his cause of 
action is barred, and his complaint is de- 
murrable. Sublette v. Tinney, 9 Cal. 423. 


284. If the plaintiff wishes in such a case 
to bing himself within the exception of the 
statute, he must allege the fact of a dis- 
covery of the fraud ata period bringing him 
within the exception. Id. 

285. An action by an administrator to 
recover back real estate conveyed by the de- 
ecdent im his life-time for the purpose of de- 
frauding his creditors may be commenced 
within three years after the creditors recover 
jodgment avainst the estate. 

Forde v. Exempt F. Co., 50 Cal. 299. 


ESTATE OF DECEASED PERSONS. 


286. Judgment was obtained against C. in 
December, 18.0; he died in February, 1852; 
letters of administration on his estate in De- 
cember, 1856; this judgment presented to 
the administrators as a Claim against the cs- 
taix in February, 1859; claim rejected, and 
tlus suit brought in March following to com- 

Lits allowance: Held, that the claim is not 

‘d by the statute of limitations of five 
years applicable to judgments; that tho right 
of action on the judgment ceased under our 
statute upon the death of the debtor; that 
presentation of the claim to the adminis. 
trator is substituted in place of suit; and 
that the right to sue comes, not from the ex- 
istence of the debt and non-payment, but from 
the refusal to allow it as a claim against the 
estate, and hence does not accrue until pre- 
sentation of the claim, which need not be 
inade until after publication of notice to cred- 
itors. Quivey v. Hall, 19 Cal. 97. 

287. By common law, when the statute of 
limitations begins to run, a subsequent dis- 
ability, as death of the bound, etc., 
does not stopit. But this doctrine has no 
application where judyment is obtained 
avainst an intestate in his life-time and no 
execution levied. In such case the judgment 
creditor being prevented by the statute from 
suing after the death of the debtor, the stat- 
ute ceases to run until presentation of the 
claim tu the administrator. Id. 


288. A note not due at the death of the 
maker was presented to the administrator of 
his estate, March 5, 1859, and rejected, and 
suit brought thereon March 12, 1859—letters 
of aiministration having issued December 4, 
1556, and po notice to creditors to present 
their claims having been published: /cdd, 
that the note is not harred . the statute of 
limitations. Smith v. Hall, 19 Cal. 85. 

289. The allowance of a claim against 
the estate by the administrator and probate 
judge prevents the claim from becoming 
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barred by the statute, even if it is not filed 
in the probate court. 
Willis v. Farley, 24 Cal. 490. 


290. The sales mentioned in the one hun- 
dred and nineteenth section of the probate 
act, which reads as follows: ‘‘No action for 
the recovery of any real estate sold by an 
executor or administrator, under the pro- 
visions of this chapter, shall be maintained 
by any heir or other person claiming under 
the deceased testator or intestate, unless it 
be commenced within three years next after 
the sale,” include and comprise all sales, 
whether valid, voidable, or void, made under 
orders made by probate courts, of real estate 
belonging to persons who have died since the 
passage of the probate act. 

Harlan v. Peck, 33 Cal. 515. 


291. The clause in the statute of limita- 
tions which provides that civil actions shall 
be commenced within certain periods therein 
prescribed ‘‘after the cause of action shall 
have accrued,” does not imply, in addition, 
the existence of a person legally compe- 
tent toenforce it by suit. The statute must 
run in all cases not therein expressly except- 
ed from its operation. 

Tyman v. Walker, 35 Cal. 634. 


292. There is no provision made in the 
statute excepting from its operation a case 
where the party who would have been enti- 
tled to sue dies before the cause of action has 
accrued. Id. 


293. In such case, the persons interested in 
his estate—his creditors, heirs, and de- 
visees—have the full time allowed hy the 
statute (six months) to obtain a grant of ad- 
ministration and commence an action. Id. 


294. B. being seised of certain lands, 
shortly before his death, which occurred 
April 5, 1854, placed W. in possession under 
him. In October, 1854, W. made entry and 
claim of said lands, as his own, and thereafter, 
under said claim, held the undisturbed pos- 
session of the same for more than twelve 
years. On the fifth day of October, 1866, T. 
was appointed administrator of the estate of 
B., and on the cighth day of November fol- 
lowing brought ejectment against W. to re- 
cover the possession of said lands, to which 
W. pleaded the statute of limitations in bar: 
Held, that the plea was well taken and the 
action was barred. Id. 


295. The statute of limitations does not 
run, while the administration is pending and 
unsettled, as to a Cl against an estate 
which has been allowed, nor as to a judgment 
which has been recovered against an admin- 
istrator or an executor for a debt of the es- 
tate. Estate of Schroeder, 46 Cal. 305. 

296. The limitation on the right to enforce 
a claim or debt, which is not presented to 
the administrator within ten months after 
the first publication of notice to creditvrs, 
applies ley to the claim as against the es- 
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tate, and in no way affects the validity of the 

debt as against other persons who are liable 

for the debt, or whose property is liable. 
Sichel v. Carrillo, 42 Cal. 493. 


297. In an action brought by a distributee 
against an executor to recover the value of 
land allotted to the plaintitf under a decree 
of distribution, the complaint alleged that 
by the decree it was adjudged that the de- 
fendant came into possession of the land in 
question as executor, and was chargeable 
with the same, and that he be charged with 
it; but further alleged, in effect, that prior 
to the rendition of the decree the land had 
been lost to the estate through the negli- 
gence of the defendant, by an adverse pos- 
session of intruders for more than five years: 
Held, first, that the complaint stated a good 
cause of action; and, second, that it did not 
rest upon the last-mentioned avemnent, but 
was based on the decree of distribution, and 
(being in due time after the decree) that the 
action was not barred. 

Wheeler v. Bolton, 54 Cal. 302. 


WHO MAY PLEAD THE STATUTE OF 
LIMITATIONS. 


298. As a general rule, the plea of the 
statute of limitations is a personal privilege 
of the party, and can not be set up bya 
stranger. This is true with respect to per- 
sonal obligations, which concern only the 
party himself, or with respect to property 
which the party possesses the power to 
charge or dispose of. But with respect to 
property placed by him beyond his control, 
or subjected by him to liens, he has no such 
personal privilege. He can not at his 
pleasure affect the interests of other parties. 

Lord v. Morris, 18 Cal. 482. 


299. A party who, subsequent to the exe- 
cution of a mortgage, purchases the property 
from the mortgagor, may avail himself of 
the statute of limitations as a defense to an 
action for the foreclosure of the mortgage 
commenced after the statute has run against 
the debt secured. 

McCarthy v. White, 21 Cal. 495. 
Lord v. Morris, 18 Id. 484. 

Lent v. Shear, 26 Id. 361. 
Grattan v. Wiggins, 23 Id. 16. 
Coster v. Brown, 23 Id. 142. 

300. If an action of ejectment is con- 
tinued in the name of the plaintiff, who has 
sold pending the action, the defendant can 
not plead the statute of limitations as against 
the vendee of the plaintiff. 

Moss v. Shear, 30 Cal. 467. 
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LIS PENDENS. 


1. In wHat Cases NOTICE OF MUST BE 
FILED. 

5. In wHat Cases Notice NEED NOT BE 
FILED. 

. EFFects OF FILING. 

. OMISSION TO FILE, EFFECT oF. 

. PURCHASERS AFTER Lis PENDENS 
FILED. 

. AcruaL NoTIcE. 


IN WHAT CASES NOTICE OF, MUST 
BE FILED. 


1. It is confined to actions affecting the 
title to real property, and which operate 
directly upon the title, and by the result of 
which some change as to the title is wrought; 
examples of which are found in actions for 
the condemnation of real estate, and the spe- 
citic performanceof contracts relating thereto, 
for the foreclosure of mortgages and other 
liens, and the like. 

Lony v. Neville, 29 Cal. 135. 
Wattson v. Dowling, 26 Cal. 124. 


2. A bona fide purchaser of land, without 
notice of proceedings pending for its condem- 
nation at the time of purchase, no notice of 
lis pendens being filed, is not affected by the 
proceedings. 


Bensley v. Mt. Lake W. Co., 13 Cal. 306. 


3. The common law doctrine of lis pendena 
does not apply to proceedings before a board 
of supervisors for condemnation of land for 
road purposes. 

Curran v. Shattuck, 24 Cal. 427. 


4. Under our statute, the mere pendency 
of a suit does not charge the purchaser of the 
subject-matter of the suit as a purchaser 
pendente lite at common law. A notice of lis 
pendrns must be filed or appear of record. 

Head v. Fordyce, 17 Cal. 149, 

Otherwise as to actions of ejectment. 

Watison v. Dowl.ng, 20 Cal. 124. 


) 


* 
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IN WHAT CASES NOTICE NEED NOT 
BE FILED. 


S. This action does not apply to actions of 
ejectment, but to proceedings in chancery, 
the pu of which is to turn equitable 
estates into legal ones or to enforce liens 
upon legal estates. 

Wattson v. Dowling, 26 Cal. 124. 
Long v. Neville, 29 Id. 131. 


6 In an action to enforce the lien of a 
tax by a sale of the property, it is not neces- 
tary to file a lix pendeis. 

Reeve v. Kennedy, 43 Cal. 643. 


7. The clause in the practice act of this 
state relating to the filing of a lis pendens 
dwcs not apply to suitors, exccpt in our state 
courts. Majors v. Cowell, 51 Cal. 478. 


8 Neither the statute of this state in re- 
spect to the filing of a lis pendena, nor any 
equivalent procecding, has been incorporated 
into the rules of the supreme court of the 
United States as applicable to suits in 
equity, nor into the rules of the circuit 
court of the United States for the ninth 
circuit. Id. 


9. Under the practice of the high 
eourt of chancery in England, a suit in 
evity does not give constructive notice to par- 
ties purchasing land from a defendant, until 
process has been served or waived by a vol- 
untary appearance. The mere filing of a 
complaint does not constitute a lis eee 


EFFECTS OF FILING. 


10. The effect of lis pendens is to make a 
subsequent purchaser from the party a mere 
voluntcer, atfected by the judgment rendered, 
or which may he rendered in the suit in which 
hotice is given. 

Gregory v. Haynes, 13 Cal. 594. 
Curtis v. Sutter, 15 Id. 263. 
Haynes v. Calderwood, 23 Id. 409. 


LL The effect of our statute providing for 
the filing of a lia pendens is to abrogate the 
rule making the mere pendency of an action 
constructive notice. It does not change the 
role of law relating to actual notice of a 
Pending action, and the effect of such actual 
notice upon parties dealing with or taking 
possession of property in litigation. 

Sampson v. Obleyer, 22 Cal. 200. 

12. It simply adds to the common law rule 
a sinvle term, to wit, to require for construct- 
ive notice, Dot only a suit, but filing notice 
@it.and there is no distinction under the 
satutc between different kinds of interest in 
or titles to real estate. 

Richardson v. White, 18 Cal. 102. 


OMISSION TO FILE, EFFECT OF. 


13. Where notice of lis pendens was not 
fed, plaintiff can not successfully set up that 


notice would have done no good to the pur- 
chaser, because he could nee no defense, or 
no better «dlefense than the vendor. The ob- 
ject of the notice is to give the opportunity 
of defense, and also to notify third persons of 
the litigation. 

Richardson vy. White, 18 Cal. 102. 

Sampson v. Ohleyer, 22 Id. 200. 

Horn v. Jones, 28 Id. 194. 


14. Our statute changes the common law 
rule upon this subject in cjectment cases 
only. Richardson v. White, 18 Cal. 102. 


15. A purchaser of real property, pend- 
ing the suit, a suit in equity, affecting the 
title to it, is not bound by the judgment, un- 
less notice of lis pendens be tiled with the 
county recorder before the purchase. Id. 


16. The point not decided, whether a lis 
pendens filed by a plaintiff, in an action to 
try the title to land, in which the defendants 
set up title in themselves and ask for affirma- 
ative relief, imparts notice to purchasers 
from such plaintiff, pending the action, of 
the  agaaigte of the same, and the possible 
result that his title might be aajadged in- 
valid. nsley, 43 Cal. 253. 


17. If such a lis pendens is filed in an ac- 
tion to try the title to land as imparts notice 
to purchasers from a party to the action, 
during its pendency, such purchasers must 
apply for leave to protect their interest in the 
suit. I 


18. A person buying land, without notice 
of the pendency of an action to try its title, 
is not affected by a judgment in the action, 
and, therefore, can not support a motion to 
set aside such judgment, under the sixty- 
eighth section of the practice act. Id. 


19. If, during the pendency of an action to 
try the title to land, the plaintiff sells, and 
afterwards stipulates to a judgment in favor 
of the defendants, his grantees can not sup- 
port amotion to set aside the judgment, 
under the thirty-eighth section of the prac- 
tice act. Id. 


PURCHASERS AFTER LIS PENDENS 
FILED. 


20. If a lis pendens is filed at the com- 
mencement of an action brought to set aside 
a deed on the ground of fraud, parties who 
buy of the defendant pending the litigation 
are bound by the decree. 

Huriburt v. Butenop, 27 Cal. 50. 


21. A person who, pending an action for 
the foreclosure of a mortgage, and with 
notice of its pendency, purchases from one 
of the deloudente therein a portion of the 
mortgaged premises, occupies the same posi- 
tion as his grantor in reference to the issuance 
of a writ of assistance in favor of the pur- 
chaser under the decree. 

Montgomery v. Byers, 21 Cal. 107. 


Corwin v. 
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22. If A. brings an action against B. to 
recover possession of land, and files a lis 
pendens, and during the pendency of the 
action, and after the lis pendens is filed, C. 
purchases the land of B., and judgment is 
afterwards rendered against B., C. 1s bound 
and estopped by the judgment. 

Calderwood v. Tevis, 23 Cal. 335. 


23. If an action is brought against a cor- 
ration to foreclose a mortgage purport- 
ing to have been executed by it, and a lis 
endena is filed, and a decree is rendered en- 
orcing the mortgaze, a party who buys the 
mortgaged property, pendente lite, at: sheriff’s 
sale, made on a judgment which does not en- 
force a lien older than the lis pendens, is 
estopped from saying that the mortgage 

was not the act of the corporation. 
Horn v. Jones, 28 Cal. 194. 


24. A purchaser of land, subsequent to a 
suit brought against his vendor to quiet 
title, and to a notice of lis pendens filed in 
the county recorder’s office, is a mere vol- 
unteer, who takes subject to any decree in 
the suit. Gregory v. Haynes, 13 Cal. 592. 


ACTUAL NOTICE. 


25. A party taking an interest in land 
pending a foreclosure, with actual notice 
of the action, is bound to the same extent, as 
if a lis pendens is filed. 

Sharp v. Lumley, 34 Cal. 611. 


26. Where after the commencement of an 
action of cjectment against a tenant he gave 
notice to the landlord, and requested him to 
defend, and the latter employed an attorney 
to conduct the suit: Held, that the actual 
notice given tv the landlord was, as to him, 
equivalent to the filing of a lis pendens, and 
in an equal degree made the subsequent 
judgment obligatory upon him. 

Sampson v. Ohleyer, 22 Cal. 200. 


27. The object of filing a notice of lia pen- 
dena is to impart constructive notice of the 
pendency of such foreclosure action; and the 
effect of actual notice thereof, to a party re- 
ceiving it, is the same as if notice of lis 
pendens had been filed. 

Sharp v. Lumley, 34 Cal. 612. 


28. Where, in the schedule attached to a 
petition of the mortyzagor in insolvency, 
which was filed after the action of foreclosure 
was commenced, there was contained a de- 
scription of the mortgaged premises and of 
the mortgage; also the further statement, 
“suit for foreclosure commenced;” and the 
order of the judge before whom the insol- 
vency proceedings were pending provided 
“that all actions now pending may be pros- 
ecuted to judygment:” //eld, that notice of 
the action to foreclose was thereby imparted 
to the assignee of such insolvent and to all 
parties purchasing from him, and they are 


LIS PENDENS. 


bound by the judgment in the action for fore- 
closure, if it be valid. 


FoRECLOSURE, 50, | VENDOR AND PuR- 
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LOST PAPERS. 


1. The fact that instructions given by the 
court are lost or mislaid before a motion for 
new trial is heard, is no ground to suspend 
the hearing of the motion, or for new trial. 

Visher v. Webster, 13 Cal. 58 


APPEAL, 410, 411. EVIDENCE, 88. 


Bitts AND NOTES, | PLEADINGS, 749, 924, 
251-286. 925. 
DEED, 345, 347, 348. 
LUNACY. 


GUARDIAN, 11, 28. 


MAINTENANCE. 
CRIMINAL Law, 168. 


MALICIOUS ARREST. 
EVIDENCE, 47, 478. 


MALICIOUS PROSECUTION. 


903 


MALICE. 
Cemoavat Law, 112, | Mariciovus Prosecv- 


421. TION, 3, 5, 18-20, 
Evipence, 577. 38. 
Linen, 43, 44. 


MALICIOUS PROSECUTION. 


L Anaction for malicious prosccution lies 
against several defendants, and the gist of 
the action is the malicious prosecution, and 

robably the cause of action is complete be- 
face acquittal. Dreux v. Domec, 18 Cal. 83. 


2. Plaintiffs and one C., partners in the 
mercantile business, purchased of defendant 
goods on credit, which were shortly after- 
wards sold by p!aintiff and his partner ata 
sacritice, and tbe procecds immediately in- 
vested in a homestead in the name of C., 
who was a brother-in-law of plaintiff. De- 
fendant subsequently caused plaintiffs to be 
arrested upon the charge of cheating, from 
which arrest they were discharged. After- 
wards, defendant caused plaintilf and C. to 
be arrestec! on a charge of concealing prop- 
erty with intent to defraud and delay their 
creditors; the charge was dismissed as to 
plaintiif, and C. was sent up to the criminal 
court toanswer. Plaintiff thereupon brought 
his action against defendant for malicious 
prosecution: field, that if plaintiff was en- 
titled to any damage, he could recover only 
the actual damage which he sustained by 
the arrest. Sears v. Hathaway, 12 Cal. 277. 


3. Malice can not be presumed in a 
rosecution where the defendant has incurred 
all the moral guilt of the charge, although 
he may have evaded the penalty of the ae 
4. In this case defendants filed a general 
denial, and also averred that they noth- 
ing to do with the prosecution except as wit- 
nesses. Plaintiff filed a replication taking 
issuc on this averment: //eld, that if plaint- 
iff chose to consider this a good defense 
aud join issue on it, defendants can not com- 
plain, though, probably, this matter was put 
In issue by the general denial, and the rep- 

lication was unnecessary. 
Dreux v. Domec, 18 Cal. 83. 


5. In an action for malicious prosecution, 
vlaintitf, to show malice, may introduce the 
cket and proceedings before the justice 
of the peace, and show what the defendants, 
who had plaintiff arrested for assault with 
intent to kill, there did and swore to. Id. 


6. If onc person arrests another for the 
commission of a crime, under the belief 
that the person arrcsted has committed the 
crune, the person making the arrest can not 


be said to act maliciously, although he may 
act unlawfully. 
Lyon v. Hancock, 35 Cal. 372. 


7. In an action to recover damages for a 
malicious prosecution, it is not error for the 
court to instruct the jury that when the 
Pee first rested his case the court had 

ecided as a matter of law that there was a 
want of probable cause, provided the testi- 
mony of the plaintiff and the admissions in 
the pleadings warrant it, and the testimony 
introduced the defendant has not in any 
degree eden to obviate or avoid the want 
of probable cause made by the pleadings 
and the plaintiffs testimony. 

Kinsey v. Wallace, 36 Cal. 463. 


8. If a person gives another a carte blanche 
to use his name as plaintiff in prosecuting 
suits of the character of the one in question, 
without requiring to be informed as to the 
facts and circumstances of the suit, the two 
to share the compensation between them, 
such person can not, if a suit is commenced 
in his name maliciously and without probable 
cause, shield himself from damages on the 
‘Shaan of ignorance, or on the pretense that 

e might have supposed there was a good 
cause of action. Id. 


9. A dismissal of an action under the cir- 
cumstances shown by the record in this case, 
by a stipulation signed by both parties, which 
provides that cach party shall pay his own 
costs, is such a determination of the action 
in favor of the defendant as will enable him 
to maintain an action for malicious prosecu- 
tion. Id. 


10. The gravamen of the action of mali- 
cious prosecution is that the defendant insti- 
tuted the criminal prosecution without hav- 
ing such a knowledge or information of 
the circumstances as would superinduce in 
the mind of a reasonable person a belief that 
the defendant was guilty. 

Harkrader v. Moore, 44 Cal. 144, 


11. Malice must be shown, in order to 
support the action for malicious prosecution; 
but it is not necessarily to be inferred from 
want of probable cause. There may be want 
of probable cause and no malice; but 
the jury inay find the fact of malice from the 
circumstances of the want of probable cause, 

Id 


12. In an action for a malicious prosecu- 
tion, it is competent for the defendant to 
rove that he had received information 
om a reliable source which induced him 
to cause the arrest of the plaintiff, and what 
that information was; and in proving what 
the information was the defendant may show 
declarations made to him by others, and re- 

ports in circulation. 
Lamb v. Galland, 44 Cal. 609, 


13. In such actions the defendant may re- 
but the evidence of the plaintiff touching the 
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want of probable cause, by showing that he 
acted in good faith, under the advice of 
counsel, after a fair and full statement of 
the facts in the case. 
Levy v. Brannan, 39 Cal. 485. 
14. Such evidence is directly responsive 
to the evidence on the part of the plaintiff 
tending to show the want of probable cause, 
and :loes not constitute new matter within 


the sense of the code. Id. 
15. Where the defendant has fully and 
fairly laid his case before counsel, and acts 


by advice thereof, it is a good defense to the 
action, though the question whether the de- 
fendant acted bona fide under such advice is 
a question of intention to be decided by 
the jury. Potter v. Seale, 8 Cal. 217. 


16. Public policy and security require 
that prosecutors should be protected by the 
law from the civil liabilities, except in those 
cases where the two elements of malice in the 
prosecutor, and want of probable cause for 
the prosecution, both occur. Id. 


17. Though malice be proved, yet if there 
was probable cause, tlic action must fail. 
Id. 
18. The question of malice is one for 
the jury to decide. Probable cause is a 
mixed question of law and fact. The latter 
may be defined as a suspicion founded upon 
circumstances sufficiently strong to warrant 
a reasonable man in the belief that the charge 
is true. Id. 
19. To maintain an action for malicious 
prosecution, the primary question to be 
considered is the want of probable cause for 
the prosecution complained of, and this must 
be established before plaintiff can recover. 
Grant v. Moore, 29 Cal. 644. 


20. From the want of probable cause, 
malice may be inferred; but from the most 
express malice want of probable cause can 
not be implied. Id. 


22. In an action for malicious prosecution, 
it is erroneous for the court to leave to the 
jury the decision of the question whether 
the facts they may tind will amount to a 
want of probable cause. Id. 


23. In an action for malicious prosecution, 
if the facts are doubtful, the court should 
instruct the jury that if they find the facts 
in acertain way, there was no probable cause, 
and their verdict should be for plaintiff; but 
if they find in another way, there was prob- 
able cause, and their verdict should be for 
the defendant. Id. 


24. If, in an action for malicious prosecu- 
tion, it appears that the defendant had a 
cause of action in the case alleged to have 
been maliciously brought, although for a 
much less amount than claimed, there was 
probable cause, and the court should grant a 
nonsuit. Id. 


25. In an action for malicious prosecution, 
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the burden is on the plaintiff to show 
affirmatively a want of probable cause. Id. 


26. The jury, in an action for malicious 
prosecution, are not to determine whether 
the facts amounts to a probable cause; but it 
is the province of the court to determine that 
question. When the facts are not contro- 
verted, the Court must instruct the jury 
whether they amount to probable cause; and 
when they are controverted, the court must 
instruct that if they find the facts in a 
designated way, then such facts do, or do 
not, amount to probable cause. 

Iarkrader v. Moore, 44 Cal. 144. 


27. The defense must be that the prose- 
cutor did believe, and had reasonable grounds 
to believe at the time, that the accusation he 
made was well founded. Id. 


28. It is not sufficient for the defense to 
prove that facts and circumstances existed 
which furnished reasonable grounds for 
the belief that the defendant in the criminal 
action was guilty; but it mustalso be proved 
that the prosecutor had been informed of 
those facts and circumstances, and that he 
believed the facts amounted to the offense 
charged. Id. 


29. It is not sufficient that the defendant 
in an action for malicious prosecution knew, 
or was informed, of the existence of facts 
sufficient to make a reasonable person be- 
lieve that the party prosecuted was guilty; 
but he nust show that he believed he was 
guilty. Id. 

30. In actions for malicious prosecution, 
actual malice must be proved as a fact to 
the jury. Levy v. Brannan, 39 Cal. 485. 


31. Sufficiency of evidence, to justify 
a verdict of damages for malicious prosecu- 


tions, considered. 
Russell v. Dennison, 45 Cal. 337. 


32. In the case stated in the opinion, 
seven thousand dollars damages for malicious 
prosecution held not excessive. _ Id. 


33. Parties who, in good faith, and upon 
grounds believed at the time to be sufficient, 
cause the arrest of supposed offenders, should 
not be mulcted in damages merely because 
the accused party had succeeded in obtain- 
ing an acquittal 

Ganea v. S. P. R. R. Co., 51 Cal. 140. 

34. In an action to recover damages for a 
malicious prosecution, it is error for the 
court to leave it to the jury to dctermine 
whether the facts and circumstances proved 
do or do not establish the want of probable 
cause. Emerson v. Skagys, 52 Cal. 246. 

35. If, in such action, it clearly appears 
to the judge that the facts fail to establish a 
want of probable cause, he may grant a non- 
suit, or direct the jury to render a verdict 
for the defendant. Id. 

36. If there are facts proved by the de- 


MANDAMUS. 


fendant which tend to show probable cause, 
it is error fur the court to Charge the jury 
that the evidence offered by the defendant 
does not establish probable cause, Id 


37. The point mentioned, but not decided, 
whether an action to recover damages for the 
malicious prosecution Of a civil action, 
when no arrest of the person of the defend- 
ant or seizure of his property has occurred, 
can be maintained. 

Smith v. George, 52 Cal. 341. 

38. In order to sustain an action for mali- 
cious prosecution, malice and want of 
probable cause must concur. If cither 
of these be wanting the action inust fail. 

Anderson v. Coleman, 53 Cal. 188. 


39. In an action for malicious prosecution 
of a criminal charge, the plaintitf must prove 
that the prosecution alleged to have been 
malicious has terminated by his aquittal 

Hibbing v. Hyde, 50 Cal. 206. 

40. In an action to recover damages for a 
Malicious prosecution, the want of probable 
cause must be affirmatively established by 
the plaintiff. 

Ganca v. S. P. R. R. Co., 51 Cal. 140. 
PLEADINGS, 372, 

1290-1292. 

NEw TRIAL, 135. 
TRIAL, 106. 


DaxtaGeEs, 20. 

Insrnectrioyns, 115, 
ae 

JCDGE, 99. 

PakTLES, 221. 


MANDAMUS. 


JURISDICTION. 

NATURE AND EFrrcT oy WRirt. 
. To WiosM wI te ISsve. 

. WHEN WRIT WIL LIE. 


80. Wren Writ WILL Not LIE. 

132. APPLICATION FOR AND PROCEEDINGS 
THEREON. 

134. Application and Petition. 

154. Ansicer. 

165. = Replication. 

166. Issues and Trial. 
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APPEAL. 


JURISDICTION. 


L. Under the constitution, as amended, the 
supreme court has original jurisdiction to 
issue writs of mandamus. 

Tyler v. Houghton, 25 Cal. 26. 

2. The supreme court may exercise its 
appellate jurisdiction by means of the process 
of inandamus. People v. Turner, ] Cal. 143. 

3. The supreme court has the right to 
compel inferior tribunals to proceed to 
hear and determine causes of which they re- 
fuse to take cognizance, and this by virtue 
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of its appellate powers and its authority to 
issue ‘process necessary to Hh them effect. 
Purcell v. McKune, 14 Cal. 230. 


4. The supreme court can issue a mandate 
in a proper case, in aid of its appellate 
jurisdiction, but to do so it must have such 
jurisdiction in the given case. When the act 
to be done is judicial in its character, the 
writ will not direct in what manner the in- 
ferior officer sha!l act, but only direct him to 
act. In pe fae an appeal the county 
court acts judicially. 

People v. Weston, 28 Cal. 639. 

5. This court has no jurisdiction to grant 
a writ of mandate to compel the judges of 
a district court to proceed with the trial of 
an action commenced therein, in which an 
order has been mde by said district court 
directing the cause to be transferred to the 
circuit court of the United States for 
trial, for the alleged reason that the parties 
thereto are Citizens of different states. 
Francisco v. Manhattan Ins. Co., 36 Cal. 283. 


6. In such case the subject-matter of said 
order of the district court 1s within the juris- 
diction, and is not void, even if erroneous. 
It can not be reviewed by this court on ap- 
plication for mandamus. Moreover, the party 
a ie thereby has aa plain, speedy, and 

equate remedy by the due course of law. 

Id. 


| 7. This court has no jurisdiction by its 
| writ of mandate, when directed to a person 
| who acts in a judicial or deliberative 
| capacity, except to compel a performance of 
| his oflicial duty oy ecune and deciding in 
| the premises to the best of his judgment. Id. 

9. The fourth section of the sixth article 
| of the constitution of the state, as amended 
/in 1863, confers upon the district courts 
| Original jurisdiction to issue writs of man- 
J damus, certiorari, prohibition and habeas 

corpur, 
Perry v. Ames, 26 Cal 381. 
Courtwright v. B. R. & A. Co., 30 Id. 573. 


10. District courts have jurisdiction to 
issue writs of mandate regardless of the 
amount involved in the action. 

Cariaga vy. Dryden, 30 Cal. 244, 


Ll. The Spring Valley water works peti- 
tioned the county jude of San Mateo county, 
under the act of 1558 (stats. 1858, p. 215), to 
appoint commissioners to appraise the value 
of certain lands ‘‘ required for the purposes 
of the company,” and the judge, upon an 
inspection of the articles of incorporation, 
held that the company was not a corporation, 
because the articles did not show ‘‘ where 
the principal place of business of the com- 
pany is to be located,” the articles stating 
simply that San Francisco was the place of 
business, and dismissed the application and 
all proceedings based thereon. The com- 
pany apply to the supreme court for a cer- 
tiorari: //eld, that the writ does not he; that 
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the dismissal of the petition for the cause 
assigned is not an excess of jurisdiction un- 
der the act of 1858, and that mandamus 
from the district court is the proper remedy. 

Ex parte S. V. W. W., 17 Cal. 132. 


12. County courts, under the statute, 
have jurisdiction in proceedings by man- 
damus, and the statute is constitutional. 

Jacks v. Day, 15 Cal. 91. 


13. Writs of mandate are not ‘‘special 
cases’ within the meaning of section 8, 
article VI of the constitution. 

People v. Kern Co., 45 Cal. 679. 


14. The act which attempts to confer 
power on the county courts to issue writs of 
mandate is unconstitutional. Id. 


15. If notice of 2 les is given from an 
order of a justice of the peace directin 
stolen property to be delivered to the alleued 
owner, the county court has no jurisdiction 
to compel, by writ of mandate, the justice 
of the peace to send up the appeal papers. 

People v. Holloway, 26 Cal. 651. 


16. In such cases the county court can 
only inquire by the intervention of a grand 
jury whether a public offense has been 
committed in the county. Id. 


NATURE AND EFFECT OF WRIT. 


17. The distinction between writs of man- 
date and quo warranto, as held in England, 
is not abolished by the statute of this state, 
but is fully recognized. ; 

People v. Olds, 3 Cal. 167. 

18. A mandamus can give no right, but 
may be resorted to to put a party in a posi- 
tion to assert his right. Id. 


19. A mandamus could only compel the 
board to act, but could not direct their 
action; and the rejection of the account 
is an action upon it, which is all a mandamus 
could require, where the compensation 
claimed in the account is not fixed by law. 

Price v. Sacramento Co., 6 Cal. 254. 

20. A mandamus directing a board of 
supervisors to proceed and audit certain 
accounts of the relator, does not necessarily 
require the board to allow the accounts; such 
board have a discretion in respect to their 
action in this regard, though compelled to 
act on the subject-matter of the claim; such 
writ does not control or prescribe the mode, 
or determine the result of their action. 

S. F. Gas Co. v. Supervisors 5. I’., 11 Cal. 42. 


21. When the act to be done is judicial 
and discretionary, a writ of mandate can 
not direct what judgment shall be rendered, 
nor can it be granted, after an inferior tribu- 
nal has acted, for the purpose of reviewing 
its decision. People v. Pratt, 28 Cal. 166. 


22. The legislature has declared that an 
officer, for willful disobedience to the man- 


date of the court, shall be deemed guilty of 
a misdemeanor in oflice. 
McCauley v. Brooks, 16 Cal. 56. 


23. A statute declaring that a board of 
supervisors shall not be sued in any action 
whatever, but that it may be proceeded 
against by mandamus, does not change the 
essential nature or office of the writ itself. 

Tilden v. Supervisors, 41 Cal. 68. 

24. The legislature in establishin¢ the rem- 
edy by mandamus, had in view the nature 
and extent of the remedy as kuown at 
the common law, and as used in other states 
of the union. The writ may issue in the 
cases mentioned in section 467 of the prac- 
tice act, but only when it is evident that the 
law has provided no other sufficient remedy. 

Kimball v. Union W. Uo., 44 Cal. 173. 


TO WHOM WILL ISSUE. 


25. Mandamus will issue to the governor 
in certain cases. 
McCauley v. Brooks, 16 Cal. 11. 


26. Distinction, from political considera- 
tions, between the yovernor and the inferior 
otiicers of the executive department, as to 
the issuance of this writ, stated. Id. 


27. If land sold by state officers was the 
Pepe of the state, and all the acts re- 
quired by law prior to the issuing of the 
patent have been duly performed, and the 
purchaser is competent to purchase, a writ 
of mandate will be issued to compel the 
governor to sign the patent, unless the 
law has vested him with discretionary 
powers in that respect. 

Middleton v. Low, 30 Cal. 596. 


28. When a ministerial duty, affecting 
a private right, is specially devolved on the 
governor by law, which the legislature might 
have devolved on any other state otlicer, he 
may be compelled to perform the saine by a 
writ of mandate. d. 


29. A mandamus will issue from a supe- 
rior to an inferior court, to compel the issu- 
ance of an attachment for contempt, 
where the proceeding is, in substance, a 
private right, though in form a case of con- 
tempt. Merced M. Co. v. Fremont, 7 Cal. 130. 


30. Mandamus lies to compel an inferior 
tribunal to perform a duty enjoined by law; 
but if the duty is judicial, the writ can not 
prescribe what the decision of the inferior 
tribunal shall be. 

Lewis v. Barclay, 35 Cal. 213. 

31. A writ of mandate will be issued to 
compel a judge to proceed and try a 
cause, whien he refuses to do so. 

People v. De la Guerra, 43 Cal. 225. 


32. Courts have no jurisdiction to issue 
writs of mandamus to the governor. 
Harpending v. Haight, 39 Cal. 189, 


33. Courts having jurisdiction of the writ 
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of mandamus, may issue the samc to compel 
the governor to perform a ministerial act 
required by law, and not included within 
the powers confided to his discretion by the 
constitution. Id. 


34. A tax collector who fails to pay 
money into the treasury at the time required 
by law, will be compelled to do so by writ 
of mandate. People v. Austin, 46 Cal. 520. 


35. The auditor may be compelled by 
writ of mandate, to enter on the assessinent 
book the delinquent taxes of the preceding 
year, even after the duplicate copy of the 
same has been delivered to the collector. 

People v. Ashbury, 46 Cal. 523. 


36. Where, pending a motion for a new 
trial in the district court, the defendants 
violate an injunction previously issued by 
gaid district court, this court will issue a 
mandamus against the judge of such district 
court to compel him to issue his attach- 
ment tur contempt. 

Ortman v. Dixon, 9 Cal. 23. 


WHEN THE WRIT WILL LIE. 


37. The statute of this state is a reaffirm- 
ance of the principles of the common law, 
as regards the writ of mandamus, and sec- 
tion 468 provides that it shall be issued in 
all cases where there is not a plain, speedy, 
and adequate remedy, in the ordinary course 
of law; e coxnverso, it shall issue in no other. 


People v. Olds, 3 Cal. 167. 


38. To supersede the remedy by manda- 
mus, a party must not only have a specific 
adequate legal remedy, but one competent 
to atlord relief upon the very subject-matter 
of his application. | 

Fremont v. Crippen, 10 Cal. 211. 

39. Neither a remedy by criminal prose- 
cution, nor by action on the case for neglect 
of duty, will supersede that by mandamus, 
since it can not compel a specific act to be 
done, and is therefore not equally convenient, 
beneficial, and effectual. Id. 

40. Mandamus may be resorted to to com- 
pe! an otlicer to do an act which is sought to 

enforced, in all cases where the officer has 
no discretion, and where he is under an ob- 
ee to do the specific act, and there is no 
equate remedy in the ordinary course of 
law. McDougal v. Bell, 4 Cal. 177. 


41. The writ of mandamus can only be 
issued to compel the performance of an act 
or duty Clearly enjoined by law, and ina 
case where the party has no other plain, 
speedy and adequate remedy. 

Draper v. Noteware, 7 Cal. 276. 

42. The rule that mandamus will not lie 
where the relator has another remedy is 
not universally true where the writ is sought 
against ministerial officers. 

People v. Loucks, 28 Cal. 68. 


43. The court will not undertake, in the 


first instance, to supervise, direct or control 
the acts or omissions of a mere ministerial 
officer, but where the effect of the applica- 
tion is to bring under review the decision of 
a district court, the appellate jurisdiction 
iven by the constitution attaches, and may 
exercised by means of the writ of man- 
damus. People v. Turner, 1 Cal. 143. 


44. Where an order has been made by the 
district court of the cighth judicial district, 
expelling certain attorneys from the bar, on 
the ground that they had set at defiance the 
authority of the court, and ha:l vilified and 
denounced its proceedings, but no notice had 
been given of the charges against them, and 
no opportunity afforded to make their de- 
fense: //eld, that a writ should issue com- 
manding the district court to vacate the 
order and restore the parties. Td. 


45. The writ of mandamus is a proper 
remedy to compel the district court to re- 
store an attorney whose name has been 
stricken from the rolls by the order of such 
court. Id. 


46. Mandamns is the proper remedy to 
compel a county treasurer to satisfy war- 
rants surrendered for redemption, as _pro- 
vided by law. Day v. Callow, 39 Cal. 593. 


47. When the legislature makes it the 
duty of the supe of a county to levy 
a tax sufficient to pay the interest on, and 
ultimately satisfy the principal of, outstand- 
ing bonds of the county, the board must 
fairly exercise its judgment with a view to 
effect the end contemplated, and if it refuses 
to do so, may be compelled by the writ of 
mandate. Robinson v. Butte Co., 43 Cal. 353. 


48. If in such case the board levies a tax 
which its members know will not produce a 
sufficient sum, it will be compelled by writ 
of mandate to levy the additional percent. 
age required. Id. 


49. The record on application for man- 
damus to require a judge of an inferior court 
to settle a of exceptions, must enable 
the supreme court to determine whether, if 
settled and signed, the bill of exceptions 
would tend to manifest error committed at 
the trial. People v. Dickson, 46 Cal. 53, 


50. If a statute allows the trustees of a 
township, when they deein it expedient, to 
expond more money tlian inay be lone under 
the road laws, in the improvement of any 
highway, or the purchase of any toll road, 
to submit to the voters of the township the 
question of the issuance of bonds by the 
supervisors, by a proclamation which shall 
state the specitic object for which the money 
is to be expended, and if the trustees submit 
the question by a proclamation which does 
not specify the particular road to be im- 
proved, or the particular toll road to be pur- 
chased, a writ of mandate will not be issued 
to compel the supervisors to issue the bonds. 

IcMahon v. Supervisors, 46 Cal. 214. 
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Sl. A writ of mandate will be granted 
to compel a subordinate tribunal to perform 
a duty enjoined by law, and which it refuses 
to perform; but when the act to be donc is 
judicial or discretionary, the writ will 
not direct what decision shall be made, nor 
will it be grante:l after the inferior tribunal 
has acted for the purpose of reviewing the 
legality of its decision. 

People v. Sexton, 24 Cal. 78. 

52. Proceeding by mandamus is the proper 
remedy to compel judges to hold their courts, 
and county officers to keep their offices, at 
a county seat. 

Calaveras Co. v. Brockway, 30 Cal. 325. 


53. If a county judge refuses to appoint 
commissioners to appraise land ina pro- 
ceeding to condemn the same, a writ of man- 
date will be issued compelling him to do so. 

Lake Merced W. Co. v. Cowles, 31 Cal. 215. 


54. Where a public body or officer has 
been empowered to do an act which concerns 
the public interest, the cxecution of the 


power may be enforced by writ of mandate. 
N. V. R. RR. Co. v. Napa Co., 30 Cal. 435. 


55. A mandamus lies to compel the judge 
of a district court to enter judgment on the 
report of the referee. 

Russell v. Elliott, 2 Cal. 245. 


S56. Where the district court granted an 
injunction from the order granting which the 
defendant appealed, and then disobeyed the 
iujunction, whereupon plaintiff asked for an 
attachment for contempt, which was refused, 
on the ground that the appeal superseded 
the injunction: /deid, that a mandamus may 
iszue to compel the district judge to issue 
tae attachment, the plaintiff’s remedy, by 
appeal, being inadequate. 

Merced M. Co. v. Fremont, 7 Cal. 130. 

57. In this case, mandamus issued to com- 
pel a judge to settle the bill first, and then 
to sign it. People v. Lee, 14 Cal. 510. 


58. Relator conveyed to Y. one third of 
certain real estate, in consideration that Y. 
should attend to a suit pending in the name 
of relator, for the recovery of the property. 
Y. employed an attorney to conduct the 
suit, the attorney of plaintiff being dis- 
charged. Ttelater moved the court Glow to 
substitute another attorney in place of the 
one employed by Y. Court refused to grant 
the motion, the only reason urged for the 
substitution being that Y. hal neglected to 
prosecute the suit; and it not being shown 
that the agreement between him ai relator 
had been canceled by the parties. Relator 
applies to this court for mandamus: J/edd, 
that the writ lies; that the agreement be- 
tween relator and Y. does not exclude the 
former from the right to prosecute the suit, 
and employ such attorney as he chooses; that 
the exercise of this right will not affect any 
right Y. may have in the property or suit; 
that he may intervene, if a proper case be 


made, or prosecute his rights independently, 

or wait until a recovery, and then claim his 

rights under the contract with relator. 
Downer v. Norton, 16 Cal. 436. 


59. An order made in an action pendin 
in the district court, staying all proseed- 
ings therein until the further direction of 
court, is not an appealable order. The 
remedy of a party prejudiced thereby is by 
application for a mandamus to compel the 
court to proceed. 

Rhodes v. Craig, 21 Cal. 419. 


60. A mandamus may issue to compel the 
controller of state to account to a member 
of the legislature for the daily compensation 
fixed by law. Fowler v. Peirce, 2 Cal. 165. 


61. The contract between the state and 
Estill remaining obligatory, not qualified by 
any legislation, it was the duty of the con- 
troller, upon demand of relators, assignees of 
Estill, to have issued warrants upon the 
treasurer for the sums claimed under the 
contract; and the performance of this can 
be enforced by mandamus. 

McCauley v. Brooks, 16 Cal. 11. 


62. The clerk of a court may be com- 
pelled by writ of mandate to issue process 
for the enforcement of a judgment, notwith- 
standing his liability on his official bond for 
damages for a refusal to do so. 

People v. Loucks, 28 Cal. 68. 


63 Mandamus will lie to compel the clerk 
of the common council of San Francisco to 
make publication of certain notices which it 
is his duty to publish. 

Washington v. Page, 4 Cal. 388. 

64. A writ of mandate will be granted to 
coinpel an assessor to assess for taxation 
property liable to be taxed, and which he 
neglects or refuses to assess. 

People v. Shearer, 30 Cal. 645. 


65. A writ of mandate will issue to com- 
pel a justice of the peace to enter a judg- 
ment of discontinuance. 

Anderson vy. Pennie, 32 Cal. 265. 


66. Where a writ of restitution has been 
awarded in such a case, and the sheriff re- 
fuses to execute the same, on the ground that 
the mine is in the possession of certain per- 
sons not parties to the suit, who claim to 
hold under the corporation, the court will 
award a peremptory mandamus against the 
sheriff to compel him to execute the writ. 

Fremont v. Crippen, 10 Cal. 211. 

67. The writ of mandate may be applied 
for to ascertain whether a board, officer, or 
tribunal has the power to perform the duty 
required by the relator, and mandamus 1s the 
only speedy and adequate remedy that the 
relator possesses to test the question of power. 

People v. Sups. 8. F., 28 Cal. 429, 

68. Boards of supervisors, and bodies 
like them, without any legislative provision, 
by general law, are subject, with certain 
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exceptions, to mandamus, to enforce the du- 
ties devolved upon them. 
Hastings v. San Francisco, 18 Cal 49. 

69. Wherc suPervisors, in the exercise of 
their discretion, determined after hearing the 
testimony that a farry had not been prop- 
erly kept, and therefore granted it to an- 
other, there 1s no authority to interfero with 
their determination; but when they act un- 
der mistako of law, and award the license to 
another, supposing that he has succeeded to 
the nzhts of the owner of the franchise, the 
error may be corrected by mandamus or any 
other proper proceeding. 

Thomas v. Armstrong, 7 Cal. 287. 

Fall v. Paine, 23 Id. 302. 

Frank v. Sups. San Francisco, 21 Id. 668. 


70. The board of supervisors act ministe- 
nally in the issuance of bonds under this 
act, and mandamus lies if they improperly 
reiuse, 

C. M. R. R. Co. v. Butte Co., 18 Cal. 671. 


71. If a board of supervisors of a county 
refuse to act on a Claim against the coun- 
ty presented to them, for the reason that 
they have not the power to approve of it, 
mandamus i3 the proper action tv determine 
whether they possess such power. 

People v. Sups. 8S. F., 28 Cal. 429. 


72. Railroads concern the public interest 
as matter of legal jud:zment, and where the 
board of supervisors of a county arc cmpow- 
ered to subscribe fur the county to the cap- 
ital stosk, they may be compelled to sub- 
scribe by writ of mandate. 

Mulford v. Estudillo, 32 Cal. 131. 


73. Under the revenue act of 1861, it is 
the duty of a tax collector to execute and 
deliver to a person, paying his taxcs in tho 
coin therein designated, a receipt for the 
same, and the performance of this duty may 
be enforced by mandamus, 

Perry v. Washburn, 20 Cal. 318. 

74. Courts having jurisdiction of the writ 
of mandamus may issue the same to compel 
the governor to perform a ministerial act 
required by law, and not included within the 
powers contided tv his discretion by the con- 
stitution. Harpending v. Haight, 39 Cal. 189. 


75. An act requiring and empowering a 
board of supervisors, as soon as practicable 
aiter its passage, to issue County bonds to 
raise moncy to be used in improving roads, 
and providing that the bonds shall be sold 
to the highest bidder after notice given by 
publication, and further providing that im- 
mediately the county treasurer shall trans- 
fer one half the road fund of the county over 
to the fund created by the act, to be repaid 
by money derived from the bonds, so that no 
delay may occur in the work, is mandatory, 
notwithstanding a provision in the act giving 
the board power to reject all bids for tho 
Loocdas. People v. Supe. visors, 50 Cul. 501. 


76. The powcr given the board to reject 
all bids is @ power to be used to effectuate, 
not to defeat, the legislative will Id. 


77. The writ of mandate is the proper 
remedy against an auditor who refuscs to 
issue a county warrant when directed to do 
so by the board of supervisors. An action 
on the auditor’s official bond is not a ‘‘ plain, 
speedy, and adequate remedy.” 

Babcock v. Goodrich, 47 Cal. 483. 

77a. To supersede the writ of mandate, 
the party must have not only a spscitic ad- 
equate legal remedy, but one competent 
to afford relief upon the very subject-matter 
of his application. Id. 


78. An auditor can not refuse to draw ar 
county warrant because there is no moncy 
in tho treasury. Id. 


79. If the officer fails to make a dced 
which complies with the law, it would seem 
that ho can be compelled by mandamus to 


make a proper deed. 
Grimm v. O’Connell, 54 Cal. 522. 


WHEN WRIT WILL NOT LIE. 


80. A mandamus will not lie where there 
is any other specific, speedy, and adequate 
remedy. People v. Olds, 3 Cal. 167. 


81. The writ of mandamus should not is- 
sue when theo is another sufficient and ade- 
quate remedy. 

Harpending v. Haight, 39 Cal. 189. 


82. A writ of mandate will not be issued 
to compel a court to render a judgment of 
acquittal in a criminal case. 

Ex parte Cage, 45 Cal. 248. 


83. Mandamus will not issue to compcl 
any person, infcrior oflicer, court, or corpora- 
tion, to act in any particular manner, where 
such person, officer, court, or corporation is 
investe with discretionary power. 

McDougal v. Bell, 4 Cal. 177. 
Flagley v. Hubbard, 22 Id. 34. 

84. A mandamus is not the proper remedy 
where an inferior court refuses to enter a 
judgment for costs. The party complain- 
ing may appeal, or bring his action for tho 
costs. Peralta v. Adams, 2 Cal. 594. 

85. A mandamus will not issue to compel 
the court below to enter a decree upon the 
report of a refsarec; the remedy is by ap- 
peal 

Ludlum v. Fourth Dist. Court, 9 Cal. 7. 


86. The county court has jurisdiction to 
dismiss an appeal, and mandamus will not lie 
to compel such court to reinstate a caus9 
when an appeal has been dismissed, even if 
the court acted erroneously in dismissing it. 

Lewis v. Barclay, 35 Cal. 213. 

87. In a matter in which the county court 
has final jurisdiction, and acts, there is no 
remcdy, even if it acts erroneously. Id. 


o3. Ii an action be tried by a district 
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court without a jury, and counsel for the 
plaintiff be instructed by the court to draw 
a judgmentin his favor, but before the judz- 
ment was finally passed, strangers claiming 
to have succeeded to the title of the detend- 
ant move for a stay of proceedings, and to be 
allowed to intervene, and the motion is al- 
lowed, this court will not by mandamus com- 
pel the district court to set aside the order, 
and center a final judgment in the case. 
People v. Sexton, 37 Cal. 532. 


89. A mandamus will not be granted to 
comnel loan commissioners of the county 
of Santa Clara to satisfy, in gold coin, the 
bonds issucd under the act of April 9, 1861, 
to authorize the board of supervisors of said 
county to subscribe to the capital stock of 
the San Francisco and San Jose railroad, 
when the only fund under their charge appli- 
cable t» the ‘iislianie of said bonds consists 


of lezal tender notes. 
People v. Cook, 39 Cal. 638. 


90. Where the clerk of a court refuses to 
issuc an cxecution upon a simple money 
jud:ment, the remedy is by muoiion in the 
prover ecnrt, or by action against him, and 
not by application for a writ of mandamus. 

Fulton v. Hanna, 49 Cal. 273. 


91. When a board of supervisors have 
acted on a claim, either by allowing or dis- 
allowins it, a writ of mandate wil not be is- 
sued to reverse or review their judgment. 

Tildea v. Sacramento Co., 41 Cal. 68. 

92. Before such writ can be properly 
awarded the board must refuse to act upon 
the claim after it has obtained jurisdiction 
of it. Id. 


93. A party entitled to stocls in a private 
corporation has aright of action for damages 
against the corporation for the refusal of its 
otlicers to transfer the stock to him upon the 
company bovks, and mandamus will not lie 
to comnel ti: transfer. 

Kimball v. Union W. Co., 44 Cal. 173. 

94. Where the judge below requires such 
statement in a chancery case, and the attor- 
ney does not object, but fails to furnish it, 
and in consequence thereof the court, on mo- 
tion of pliintifis for Judgment oa the 
pleadings and verdict, refuses to proceed 
uni:l such statement is furnished, mandamus 
will notlie. Purcell v. Mchune, 14 Cal. 250. 


95. Mandamus is not the proper remedy 
where a district court refuses to transfer an 
jndictuent for murder pending therein to 
another disirict court for trial, the legisla- 
ture having pissed a special act directing 
said court to transfer seid indictment. 

Smith v. Judze Twelfth Dist., 17 Cal. 547. 


96. Where an order was made by the dis- 
trict court of the eighth judicial district, 
whereby A. was ordered to be imprisoned 
forty-cight hours, atid fined five hundred dol- 
lars for contempt of court, witnout setting 
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forth any of the facts whereon the order was 
based; //eld, that a certiorari should issue 
to remove the proceedings for revicw into 
this court; held, further, thet oa mandamus 
was not a proper remedy in such a case. 
People v. Turner, } Cal. 152. 


97. Where an injunction granted on an 
ex ptrte application was modified on motion 
of defendant, without notice to plaintiff, on 
defendant’s giving bond: /e/d, that subse- 
quent acts of detendant, in violation of the 
original injunction, were not in contempt. 
The remedy of the plaintiff, if there was error 
in the order modifying the injunction, is by 
appeal; but he can not have a maiudamus to 
compel the issue of attachment for contempt. 

Fremont v. Merced M. Co., 9 Cal. 18. 


98. Mandamus will not lie to compel a 
court to proceed with tho trial of an action 
after an order has been made changing the 
piace of trial. The remedy, if any injury is 
sustained, is by an appcal from the final 
judgment. People v. Sexton, 24 Cal. 78, 

99. If the plaintiff in an action moves for 
a judgment of dismissal at his costs, and the 
motion is resisted by the dcetendant, and de- 
nied by the court, 4 writ of mandate will not 
be issued commanding the judge to enter a 
judgment of dismissal. 

People v. Pratt, 28 Cal. 166. 

100. In refusing to enter a judgment of 
dismissal in an action on plaintiff’s motion, 
the judge acts judicially, and a mandamus 
does not lic to compel him to reverse his 
decision and render a different one. Id. 


101. If, ia acting judicially, the court 
commits an error, the remedy is by appeal, 
and not by mandamus. ; 


102. Mandamus will not lie to compel a 
county judge to try a cause on the ground 
that he has improperly dismissed the appeal 
taken from a justice’s court. 

People v. Weston, 28 Cal. 639. 


103. Where the law, creating the county 
of Fresno, provided that the county Judge to 
be elected ‘‘shall receive for hig services such 
sum annually as shall be determined by the 
board of supervisors, not to exceed three 
thousand dollars, to be paid,” ete.: J/eld, 
that the legislature did not by this clause fix 
the salary of the judye; and that mandamus 
for five hundred dollars—the difference be- 
tween the three thousand dollars aud the two 
thousand five hundred dollars fixed by the 
buard some weekg after relator’s clection, as 
the annual Compensation of the judge— 
does not lic. Hart v. Johnson, 17 Cal. 3035. 


104. If a county judge renders an errone- 
ous judement ina matter where he possesses 
jurisdiction, a writ of mandate will not be 
awarded to compel him to render a different 
judgment. Caraga v. Dryden, 29 Cal. 307. 


105. A judsment rendered by a court in a 
case wuere it had jurisdiction will not be dis- 
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turbed by a writ of mandate, however errone- 
ous. Id. 


106. A writ of mandate will not be issued 
by the supreme court to a county judge 
commandin.s him to recall an order mail 
after final jodement, from which order an 
appeal could have been taken. 

People v. Moore, 29 Cal. 427. 


107. In forcible entry and detainer 
trie] in the county court, on appeal from a 
justice’s court, plaintiff having obtained a 
verdict for one hundred and fifty dollars dam- 
ages, moved that they be trebled. Motion 
denied, andl judgment entered for one hun- 
dred and tifty doilars, with restitution of the 
premizes. Plaintiff applies to the supreme 
court for mandamus to compel the court be- 
low to render judgment for treble damages: 
Held, that the application must be denied, 
as plaintitf has an adequate remedy by appeal; 
pending which, plaintiff can enforce so much 
of the judment as awards restitution. The 
jud:sment can be corrected in this court, if 
proper, by trebling the damages. 

Early v. Mannix, 15 Cal. 149. 


108. Mandamus is not the proper remedy 
for the enforcement of a claim against a 
county, which has been presented to the board 
of supervisors of the county and by them 
rejectedl. In such cases, the statute author- 
izing the party to sue the county has given 
him a plain, speedy, and adequate remedy at 
law. ‘The writ of mandamus belongs only to 
such as have legal rights to enforce, and find 
themselves without an appropriate legal rem- 
edy. Crandall v, Amador Co., 20 Cal. 72. 


109. When the board, officer, or tribunal 
against which the writ of mandate is asked 
has not the legal authority to perform the 
act rejuired by the relator, the writ will be 
eetused 


People v. Sups. S. F., 28 Cal. 429. 


110. Mandamus does not compel the su- 
pervisors of a county to order a special 
election to fill vacancies in the oflices of 
assessor and sheriff. 

Packard v. Sups. Santa Barbara, 14 Cal. 102. 


LVL. Where the board of supervisors of a 
county have canvassed the returns of an 
election, and, in the exercise of their discre- 
tion, declared the result of an election ad- 
versely to a party claiming to have been 
elected, a mandamus will not lie, upon the 
application of such party, to compel the 
board to issue to him a certificate of election. 

Mayee v. Supervisors, 10 Cal. 376. 

112. A mandamus to a board of super- 
visors to issue a warrant fora specified sum, 
is irregular; it should direct them to audit 
the account, and issue Warrants accordingly. 

Tuolumne v. Stanislaus, 6 Cal. 440. 


1213. The constitutionality of the first sec- 
tion of the law of 1861, concerning intelli- 
gence offices in San Francisco, can not 
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be tested in a procecding by mandamus 
against the board of supervisors to compel an 
order by them for the issuance of a license 
to a person applying therefor under said act. 
Hall v. Supervisors S. F., 20 Cal. 591. 

114. A mandamus will not lic to compel 

a sheriff to make a deed of land to a pur- 
chaser at execution sale, who refuses to pay 
the purchase money, on the ground that he 
is entitled to it as oldest judgment and ex- 
ecution creditor; especially when there is an 
unsettled contest as to the priority of his 
lien. Williains v. Smith, 6 Cal. 91. 


115. In an application for mandamus to 
compel a sheriff to remove from possession of 
the premises under a writ of restitutioa, an 
occupant who was not a party to the action, 
it must be shown distinctly by the affidavits 
that his possession was acquircd under the 
parties or subsequent to the filing of a lis 
pendens. If these matters are lett in doubt 
the applicaton will be denied. 

Fogarty v. Sparks, 22 Cal. 143. 


116. A mandamus will not lie against the 
clerk of the district court to compcl him to 
issue execution on a moncy judgment, 
rendered in the court of which he is clerk. 


Goodwin v. Glazer, 10 Cal. 333. 


117. For all damages resulting from 
such refusal, the plaintiff has, in ordinary 
course of law, a plain and adequate remedy 
by an action on the bond of the ofticer, and 
it is well settled that the writ will not issue 
in such cases, Id. 


118. This court will not issue a mandamus 
to the clerks of the district courts in the 
first instance. The action, or the refusal to 
act, of the clerks, in suits pending in the 
several courts of the state, cau only be re- 
newed in this court through the ruling, in 
relation to such action or refusal, of the 
courts of which they are the ministerial offi- 
cers. Cowell v. Buckelew, 14 Cal. 640. 


119. The action of a justice’s court, in 
granting or refusing a Change of venue, can 
not be reviewed in an application for a man- 
damus. By this writ the justice may, in case 
of his refusal, be compelicd to act, but his 
erroneous action can not be tlius corrected. 
The remedy is by appeal. 

Flagley v. Hubbard, 22 Cal. 34. 

120. Title to an office can not be tried 
upon a mundamus, neither at common law, 
nor under the statute. 

People v. Olds, 3 Cal. 167. 

121. It will not lie where the office claimed 
is full, or ayainst an incumbent de facto, un- 
less the party be without remedy. Id. 

122. A mandamus will not lie against a 
county treasurer to lly ae him to pay in- 
terest due on county bon 

People v. Fogg, 11 Cal. 351. 

123. The governor will not be compelled 

by writ of mandate to sign a patent for land 
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embraced in a sixteenth or thirty-sixth sec- 
tion, which has not been surveyed by the 
United States or which lies within the limits 
of a Mexican or Spanish grant. 

Middleton v. Low, 30 Cal. 596. 


124. If a board of water commissioners 
draws warrants upon the treasurer of the 
city, payable out of the ‘‘ water fund,” and 
the fund is then derived from ‘‘ water rates,” 
but before money comes into the fund to pay 
them, an act is passed by which the ‘‘ water 
fund” was to supplied, not only from 
such rates, but by taxation on the land sup- 
plied with water, the new ‘‘ water fund” is 
not the one upon which the warrants were 
drawn, and mandamus will not lie to compel 
the treasurer to pay them out of the same. 

Dubordieu v. Butler, 49 Cal. 512. 

125. If there is an ordinance of a city pro- 
hibiting the treasurer from paying claims 
against the city before they have been 
audited and approved by the common coun- 
cil, mandamus will not lie to compel him to 
pay such claims, until thus audited and ap- 
proved. Ta. 

126. If there is an ordinance of a city pro- 
hibiting its treasurer from paying any war- 
rant drawn on him, unless the claim upon 
which the warrant is based has been audited 
and allowed by the common council, man- 
damus will not lie to compel the treasurer to 
pay a warrant based on a claim which has 
not been thus audited and allowed. Id. 


127. The writ of a mandate will not issue 
commanding a justice of the peace to 
certify a cause pending before him to the 
district court for trial, on the ground that 
the question to be tried by the justice in- 
volves the possession of real property. In 
such case the party has his remedy by ap- 
peal. Clark v. Minnis, 50 Cal. 509. 


128. A public board is not in default so 
as to be subject to inandamus until after de- 
mand and refusal. 

Talcott v. Harbor Com., 53 Cal. 199. 

129. Mandamus will not lie to compel a 
sheriff to deliver a deed toa purchaser at 
a tax sale, containing recitals which are con- 
tradicted by the return of the tax sale. 

Hewell v. Lane, 53 Cal. 213. 

130. The writ of mandate is not the pro- 

ceeding in which to try the title to land. 
Babcock v. Goodrich, 47 Cal. 488. 

131. The question of a county’s title to 
a block of land on which it is erecting a 
county jail can not be tried in an applica- 
tion for a writ of mandate to compel the 
auditor to issue a warrant to a contractor for 
erecting a county jail on the land. Id. 


APPLICATION FOR, AND PROCKEED- 
INGS THEREON. 

132. The rules of the civil practice act are 

applicable to pleadings and proceedings in 

iuandamus. People v. Sups. 8, L°.,27 Cal. G55. 


133. A proceeding to procure a writ of 
mandate is a civil action, and the general 
rules of the civil practice act are applicable 
to it. Id. 

A pplication and Petition. 


134. An application for the writ of man- 
date must be prosecuted in the name of the 
real party in interest, and if the name of 
the people is used, and the people have no 
interest, and the relator alone is interested, 
the writ will be denied. 

People v. Pacheco, 29 Cal. 210. 

135. A private party applying fora writ of 
mandamus must have an interest in the sub- 
ject-matter of the action, which is distin- 
yuishable from the mass of the community. 

Linden v. Alameda Co., 45 Cal. 6. 


136. Where the petitioner has no vested 
or specific interest in the proceedings, he is 
not entitled to the relief atforded by a writ 
of mandamus. 

Harpending v. Haight, 39 Cal. 139. 


137. A private person, whose only inter- 
est in the matter is the fact that he is an 
elector in the county, can not apply in 
his own name as plaintiff for a writ of man- 
date, to compel a board of supervisors of a 
county to order an election for the people to 
vote on the question of the removal of the 
county seat. 

Linden v. Alameda Co., 45 Cal. 6. 

138. The collector of taxes is not a 
necessary party in an application for a writ 
of mandate to compel an auditor to enter on 
an assessment roll the delinquent taxes of 
the preceding fiscal year. 

People v. Ashbury, 46 Cal. 523. 


139. An application for a writ of mandate 
to compel the performance of some act in 
which a large number of individuals are in- 
terested, which is made in the name of the 
people, and is not signed by the attorney- 
general, but by an attorney of the relator, 
will not be dismissed because not made in 
the name of some one interested, if the 
attorney-general unites in the brief in sup- 
port of the application. 

People v. Sups. S. F., 36 Cal. 595. 


140. In an application for a writ of man- 
date to compel a board of supervisors to 
levy a tax, the county into whose treasury 
the money intended to be raised by the tax 
will go, can be the relator. 

People v. Alameda Co., 26 Cal. 641. 


141. A complaint in mandamus, against 
the controller, is bad, if it fails to allege 
that there is ‘‘money not otherwise appro- 
priated by law,” out of which the compensa- 
tion in question is to be paid. 

Redding v. Bell, 4 Cal. 333. 

142. If a county is compelled by law to 
subscribe to the stock of a corporation, the 
corporation must tender its books to the 
oficers of the county aud demand the sub- 
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scription, before it can apply for a writ of | in its discretion, issue either an alternative 


mandate. 
VU. & V. R. 1. Co. v. Plumas Co., 37 Cal. 354. 


143. In an application for a mandamus to 


a county treasurer, to pay county warrants, 


it is suuicient to aver in the petition that the 


Warrants were drawn by the county auditor, 


as it will not be presumed that the auditor 
has violated his duty in issuing the warrants; 
but the county treasurer has a right to show 
in defense that the warrants were founded 
on a demand not legally chargeable against 


the county. Connor v. Morris, 23 Cal. 447. 


144. A statement in a petition for a writ 
of mandate, that an election was held ina 
county to decide whether C. or S. should be 
the county seat, and that the board of super- 
Visors canvassed the returns, and estimated 
the vote, and declared the result to be that 
S. hal received a majority of the votes, is a 


sufficient averment that S. received a ma- 


jonty of the votes cast. 
Calaveras Co. v. Brockway, 30 Cal. 325. 
145. A taxpayer is a party beneficially 
interested in having all the property in the 


district assessed, and is therefore a proper 


party to make tie affidavit for the issuance 


of the writ of mandamus to the assessor, to 


compel him to assess property subject to 
assessment. Mandamus is the appropriate 
remedy in such cases. 

Hyatt v. Allen, 54 Cal. 353. 


146. A petition for mandamus, to compel 
the president of the board of supervisors of 
the city and county of Sacramento to draw 
his warrant on the treasurer for audited 
claims against the city school fund, must, 
under the sixty-seventh section of the con- 
solidation act of 1858 (stats. 1858, p. 287), 
aver that there is money in the treasury ap- 
plicable to such claims. The president has 
no power to draw the warrant unless the 
moncy 1s in the treasury. 

Cramer v. Sups. Sacramento, 18 Cal. 384. 


147. Where a petition for a peremptory 
wit recites that one of said boards refuses 
to act on said report, and refuses to declare 
the proposed road a highway and to declare 
it open, etc., the mandate can proceed no 
further than to order them to take action on 
the report. People v. Lake Co., 33 Cal. 487. 


148. To authorize a mandamus, it must 
appear not only that the performance of the 
act, to enforce which the writ is asked, is a 
duty resulting from the office, trust or 
station of the board or party to whom the 
writ is to be directed, but that the perform- 
ance hes been requested and refused. 

Id.; People v. Romero, 18 Cal. 89, 


149. Where notice of the motion for a 
mandamus, and a copy of the papers on 
which the motion is fonnded, have been duly 
served on the district judge, this court may, 
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or a peremptory writ in the first instance. 
People v. Turner, 1 Cal. 143. 


150. Proceedings for a mandamus to com- 
pel the execution of a sheriff’s deed toa 
redemptioner, can be commenced in the 
county where the relator resides. 

McMillan v. Richards, 9 Cal. 365. 


151. Proceedings for a mandamus to com- 
pel the execution of a sheriff’s deed to a re- 
demptioner, after sixty days from the re- 
demption, under section 232 of the practice 
act, can be commenced in the county where 
the relator resides. The provision of the 
statute that actions against a public officer 
for acts done by him in virtue of his ofiice, 
shall be tried in the county where the cause 
or some part thereof arose, applies only to 
affirmative acts of the officer, 1 which, in 
the execution of the process, or otherwise, 
he interferes with the property or rights of 
third persons, and not to mere omissions or 
neglect of official duty. Id. 


152 The proceeding does not involve the 
determination of a right or interest in real 
estate. The relator claims only an oflicial 
document, the possession of which will en- 
able him to assert any rights he may have 
acquired. The awarding of the mandamus 
can not determine these rights, or in any re- 
spect affect the interests of third parties. Id. 


153. The facts, in an application to the 
supreme court for a writ of mandate to 
compel the board of supervisors of a county 
to count the votes of certain precincts cast 
at an clection for the removal of a county 
seat, that the district court of the county 
does not hold a term for two months, that 
delay in making improvements at the county 
seat will be an injury, that it is the practice 
of the supreme court to give people’s cases 
the precedence, that nearly all the people of 
the county are disqualified as jurors, and 
that the attorney-general resides at the cap- 
ital of the state, and can not well attend 
court at the county, are not sufiicient reasons 
why the application for the writ should not 
be made to the district court of the county. 

People v. Sups. Kern Co. , 47 Cal. 205. 


Answer. 


154. The writ of mandate can not be 
abated by another action pending for the 


same cause. 
Calaveras Co. v. Brockway, 30 Cal. 325. 


155. In an application for a mandamus to 
compel a district judge to sign a bill of ex- 
ceptions, which the relator alleges he re- 
fuses to do, and where the district judge, in 
his answer, avers that he has signed a true 
Lill of exceptions, and that the one presented 
by relator is not a true bill, relator is not en- 
titled to jury to try the issue, under section 
four hundred and seve. ‘w_ of the practice 
act. People v. Judge Tenth Dist., 9 Cal. 19. 
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156. In a proceeding against a board of 
supervisors, in its corporate capacity, to 
procure a writ of mandate, the answer of 
one, or moro than one, of the supervisors in 
his or their own name or names, whether as 
supervisors or otherwise, can not be reyarded 
as the answer of the board, and, on motion, 
will be stricken from the files of the court. 

People v. Sups. S. F., 27 Cal. 605. 

157. In such a case the answer should be 
in form—the answer of the board in its ag: 
gregate capacity. Id. 

158. In such case, if answer is filed in due 
form as the answer of the board, the pre- 
sumption is that it is the answer of the 
board; and the fact that it was sworn to by 
one member of the board does not make it 
his answer, nor is it necessary that such an- 
swer should aver that the board by resolu- 
tion adopted it. Id. 

159. In such caso, if two answers are filed, 
each in form of the answer of the board, the 
court may ascertain which is the return of 
the majority. Id. 


160. Where an alternative mandamus 
was issucd toa justice of the peace to com- 
pel him to scud up papers on appeal to the 
couuty court, to which he answered that his 
fees had not been paid or tendered ‘‘ prior to 
the service of the alternate writ:” J/eld, his 
answer is no defense to the writ being made 
peremptory, as the fees inay have been paid 
Since the service of the writ. 

People v. Harris, 9 Cal. 571. 


161. A motion for a peremptory writ of 
mandate based on the pleadings in an appli- 
cation for such writ to the supreme court, to 
compel the board of supervisors of a county 
to order an election for a county seat under 
sections 3076 to 5985 of the political code, 
will be denied, if the answer denies that 
one third of the voters who voted, and whose 
names were on the great resister at the elec- 
tion preceding the presentation of the peti- 
tion to the board of supervisors, signed the 
petition. People v. Alameda Co., 45 Cal. 395, 


162. If, in an application for a writ of 
mandate, male to the supreine court, the an- 
swer denics a material averment in the com- 
plaint, a peremptory writ wiil not be issued 
on tie pleadings. Id. 

163. The pendency of proceedings in 
quo warranto avainst the persons claiming 
to compose a corporation, to try their rizht 
to exercise corporate powers, is no defense to 
an action for a writ of mandate brought by 
the corporation to compcl a county to sub- 
scribe to its capital stock and issue its bonds 
therefor. Such proceedings have no place in 
aN answer, as grounds to procure a stay of 
procecdinys of the mandate suit. 

O.& V. LR. R. v. Plumas Co., 37 Cal. 354. 


164. The answer to a petition for a writ of 
mandate, presented to the supreme court, 


may deny the allegations of the petition, 
upon information and belief. 
People v. Alameda Co., 45 Cal. 395. 


Replication. 


165. In an application for a mandamus, 
the statute does not require a replication, ex- 
cept when, in the discretion of the court, it 
is necessary to explain or avuid facts set up 


in the defendant’s answer. 
Fowler v. Peirce, 2 Cal. 165. 


Issues and Trial, 


166. On mandamus against the sheriff by 
a purchaser at a sheriff's sale, of property as 
belonging to the city of San Francisco, on 
judgment and execution against the city for 
a deed, the value of the interest sold, or 
probably the leviable quality of the title, 
could not be inquired into, the city not being 
a party. Seale v. Doane, 17 Cal. 476. 


167. On mandamus by the assignee of a 
sheriff's certificate of sale to compel the 
execution of a deed, the question whether 
such certificate is not merged in a deed made 
to the assignee by the execution debtor after 
the sale can not be tried. 

People v. Irwin, 14 Cal. 428. 


168. If a question of fact upon issues 
joined arises in a proceeding by mandamus 
commenced in the supreme court, that court 
will refer the matter to a district court, to 
try and determine the special fact in issue, 
and return the finding to the supreme court. 

Calaveras Uo. v. ‘rock way, 30 Cal. 325. 


169. A petition for a peremptory man- 
date to the judge of a district court, to en- 
ter the name of the petitioner, who was the 
district attorney of Santa Clara county, as 
an attorney of record ina cause pending in 
said court, to which said county was a party, 
will be denied where it appears that, since 
the commencement of the proceeding there- 
for, the petitioner has ceased to be said dis- 
trict attorney, and said action has been 
finally disposed of and is no longer pending 
in said court. 

Herrington v. Sawyer, 36 Cal. 289. 


170. A motion for leave to intervene in 
an action made at any stage of the proceed- 
ings presents a judicial question, the de- 
cision of which can not be reviewed or con- 
trolled by this court by mandamus, however 
erroneous it may be. 

Veople v. Sexton, 37 Cal. 532. 

171. When the court below has enter- 
tained jurisdiction of an action, its proceed- 
inz3, however erroneous, can not be re- 
viewed on en application for a mandamus. 

LBeguel v. Swan, 3 Cal. 411, 

172. But when the court has refused to 
act in the case, the question whether it 
rishtfully so refused may be entertained. Id, 
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173. If, in an application for a writ of | and where it appears that, so far as the ac- 
mandate, to compel a county treasurer to pay | tion of the judge in vacation is concerned, 
money, such treasurer stipulates as to the | ho has in si hotanee complied with the com- 
facts, without the advice of counsel, and no} mand of the writ of mandamus; and in such 
attorney appears for him, the court will or- | case, it will not be deemed a disobedience 
der the proceedings to he stayed until a| of the writ that the court has again ex- 
copy of the record is served on the district pelled the relator for reasons alleged to have 
attorney and chairman of the board of super- | arisen after the issuing of the writ. 

Visors. Uhler v. Boyd, 41 Cal. 60. People v. Turner, 1 Cal. 188, 


174. Upon an application to the supreme | 179. If the relator, in proceedings to pro- 
court for a writ of mandate to a board of su- | cure a writ of mandate, proceeds by petition 
pervisors, to compel such board to call an | and notice for a peremptory writ without 
election to determine the location of a| procuring an alternative writ, the court may 
county seat, if an issue of fact, as to the | grant any relief consistent with the case 
number of voters who signed the petition made by the petition and embraced within 
for the election, is referred to a district court | the issues, although it may be only part of 
for trial, such district court will be directed | that asked in the prayer of the petition. 
to cause to be brought before it, by appro- People v. Sups. S. F., 27 Cal. 655. 

riate order, the original petition to the| 189. One having the title to the office of 
ard, its records, and the great register of | district attorney, Bus not in possession, is 
not bound by a judgment jin mandamus 
against a board of supervisors to which he 
Was not a party, requiring the board to au- 
dit and allow the salary of another in pos- 

session of the office without title. 
Dorsey v. Smyth, 28 Cal. 21. 


181. The board of supervisors of the 
city and county of San Francisco have 
authority, and it is their duty to provide for 
the payment of judgments recovered 
against the city of San Francisco. They 
have no discretion, except between two 
courses of procedure. They must either 
appropriate for this purpose money already 
in the treasury, or they must raise the 
money by taxation. 

People v. San Francisco, 21 Cal. 668. 


182. A motion by the applicant for a writ 
of mandamug, that the writ issue notwith- 
standing the matters alleged in the defend- 
ant’s answer, amounts to a general demur- 
rer to the answer. | 

Ward v. Flood, 48 Cal. 36. 


183. If the court directs a writ of man- 
date to issuc requiring the defendant, as an 
auditor, to issue a warrant for the treasurer 
to pay a suin of money to the petitioner, the 
clerk can not render a personal judgment 
against the auditor. 

Sweeny v. Maynard, 52 Cal. 468. 


APPEAL. 


184. Judgment may be affirmed as to the 
mandamus, and reversed as to the costs. 
McDougal v. Roman, 2 Cal. 80. 


185. If, on appeal, the supreme court of 
the United States simply affirm the judg- 
ment of the circuit court, the judgment 
thus affirmed becomes tinal, and the circuit 
court has no jurisdiction on the return of the 
mandate of the supreme court to render a 
new judgment. 

Mulford v. Estudillo, 32 Cal. 131. 


186 On the return of a mandate from the 


the county. 
People v. Alameda Co., 45 Cal. 395. 


175. If, on an application for a writ of 
mandate, to compel a board of supervisors 
to order an election to locate a county seat, 
the answer denies that one third of the vot- 
ers whose names were on the great register 
simed the petition to the board of supervis- 
ors, the supreme court will order the ques. 
ton of fact as to whether the voters signed 
euch petition to be referred to some dis- 
trict court for trial, and the verdict upon the 
question to be certified to the supreme ait 

276. A county treasurer can not be com- 
pelled by mandamus to pay on warrants, 
ma‘le payable out of a particular fund, more 
mouey than there is in that fund at the time 
the mandate issues, and a judement which 
commands him to pay such warrants out of 
Tooneys that may thereafter come into the 
fund is crroneous. 

Day v. Callow, 39 Cal. 593. 


JUDGMENT. 


177. In proceedings to procure a writ of 
mandate, a motion of the relator for judg- 
ment on the pleadings is equivalent to a 
demurrer to the answer, on the ground 
that it does not state facts sutlicient to con- 
stitute a defeuse tothe action. Objections 
to the answer which are required to be taken 
by special demurrer, or by motion to strike 
eut, will be disregarded on such motion. 

People v. Sups. S. F., 27 Cal. 655. 

178. An attachment will not be issued 
aczaiust a district judge for non-compliance 
wich a writ of mandamus, by which he was 
dirceted to vacate an order expelling the re- 
later from the bar, and reinstate him in his 
oiLce of attorney, where it does not appear 
from the paupcrs on which the motion for the 
attachment 13 founded, that any application 
haa been made to the court to vacate the or- 
der as coiumanded by tho writ of mandamus, 
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supreme court of the United States to the 
circuit court, affirming the judgment of the 
circuit court, a new judgment can not be 
rendered by the circuit court. Id. 
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MARRIAGE. 


1. Marriage is a civil contract, and no 
form is necessary for its solemnization. 
Where parties are able to contract, an open 
avowal of the intention and an assump- 
tion of the relative duties which it im- 
poe are sufficient to render it valid and 

inding. §Grabam v. Bennett, 2 Cal. 503. 


2. Living together as man and wife is not 
marriage, nor 1s an agreement so to live a 
contract cf marriage. 

Letters v. Cady, 10 Cal. 533. 


3. Where the plaintiff averred in her com- 
plaint, in a suit brought for her distributive 
share of the estate of an alleged deceased 
husband, that the deceased made proposals 
of marriage to her, which she accepted, and 
consented to live with him as his true and 
lawful wife; and that, in accordance with his 
wishes, she henceforth lived and cohabited 
with him as his wife, always conducting her- 
self asa true, faithful and affectionate wife 
should do: //eld, that these were insuffi- 
cient averments of the existence of a mar- 


prima facie evidence of marriage. 


riave, and that the facts averred were so 
Id... 
4. There is no presumption of law that a 
marriage took place at any alates point, 
nor that property, especially money ‘‘and 
other personal property,” was acquired i 
any particular locality. 
Dye v. Dye, 11 Cal 163. 
5. Proof that a man and woman had co- 
habited together for a long time as husband 
and wife, had mingled in society as such, and 
represented each other as such, is admissible 
for the purpose of proving a marriage, and in 
the absence of evidence to the contrary, con- 
clusive as such, in all cases, except in actions 
of crim. con., divorce, indictments for big- 
amy, and like cases, where the marriage 18 
the foundation of the claim to be enforced. 
People v. Anderson, 26 Cal. 129. 


6. The effect of a marriage, at common 
law, is to deprive the wife of all separate 


1D 


legal existence, rendering herself incapable 


of binding herself by a contract. 
Miller v. Newton, 23 Cal. 554. 


7. Courts of equity, however, for many 
purposes, treat 4he husband and wife as cis- 
tinct persons, capable of contracting with and 
suing each other, and of having separate es- 
tates, debts, and liabilities. Id. 


8. A marriage contracted without this 
state, which is valid by the law of the place 
where contracted, is valid in this state if 
the parties subsequently remove here, even 
though the marriage would have been in- 
valid by the laws of this state if contracted 
here. Pearson v. Pearson, 51 Cal. 120. 


9. A marriage is sufficiently established if 
there is evidence of a marriage in the present 
and also a contract per verba de futuro, cum 
copula. Estate of McCausland, 52 Cal. 5638. 


10. Where a man and woman cohabit to- 
gether, and he promises to marry her, and a 
child is born to them, but she afterwards 
leaves him because he does not permit the 
marriage ceremony to be performed, and 
lives with another man, the facts do not con- 
stitute a marriage. 

Estate of Beverson, 47 Cal. 621. 


Drvorce, 1-5, 67. PLEADING, 1061, 
ILLEGITIMACY, 1-4. 1294. 
Mexican Law, 60. 


MARRIED WOMAN. 


ACKNOWLEDGMENT, | JusTIce’s Court, 22. 
22. LIMITATIONS, 93, 127- 
ADVERSE POSSESSION, 129. 
35. PARTIES. 
Drgp, 401. PowEROF ATTORNEY, 


HcsBAND AND WIFE. 30-43. 
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MARSHALING ASSETS. 
PROBATE, 447-449. 


MARYSVILLE, 


MonicrpaLtCorpora- | TaxaTIon, 474. 
T10x, 34 


MASTER AND SERVANT. 


EmPLover aND Ea- | NEGLIGENCE, 43-48. 
PLOYEE. 


MBASURE OF DAMAGES. 
Brits anpD Norss, | SHerirr, 136-138. 
283. 


TREES AND TIMBER, 7, 
DaMaGeEs, 70-186. Trusts, 174. 
EXxxccoTIon, 145. 


MECHANIC'S LIEN. 


1. THe Lien. 
1 Generally. 
17. Who Entitled to. 
57. What Property Liable to. 
69. Liability of Owner. 
75. When Lien Attaches. 
79. Waiver or Forfeiture of. 
83. Notice, ltequisites of —Filing. 
1Ol. = Description of Property in. 
106. Account to be Filed. 
1038. Effect of Notice. 
113. ENFORCEMENT OF, 
113. Generally, 
146. Intervention in. 
THE LIEN. 
Generally. 


i. The mechanic’s licn law is in deroga- 
tion of the common law, and must be con- 
strued strictly. 

Bottomly v. Grace Church, 2 Cal. 90. 


2 The mechanic’s lien law of 1868 is not 
open to the objection that it is unconstitu- 
tional on the ground that it attempts to ap- 
point avents for private persons, nor that it 
coniisvates property, nor as to the notice re- 
quircd of owners as to responsibility for im- 
provements, nor that it attempts to take 
away vested rights or to clothe private per- 


sons with power to divest citizens of their 
property. Hicks v. Murray, 43 Cal. 515. 


3. The lien of mechanics for labor per- 
formed and materials furnished towards the 
erection or repair of a building attaches, 
even though the employer has but an equi- 
table interest in the land and building. 

Crowell v. Gilmore, 13 Cal. 54. 


4. Under the mechanic’s lien act of 1856, 
the mechanic making the first contract, or 
first commencing work on a building, has no 
priority over others commencing work sub- 
sequently. The statute places all claimants 
on an equality, and directs the property to 
be sold and the proceeds applied to all with- 
out preference. Id., 18 Cal. 370. 


5S. This rule of equity would not apply if 
some mechanics began work before a mort- 
Gage was executed by the owner of the prop- 
erty, and some afterwards. In such case 
the first lien-holders would have priority 
over the mortgagee, while the latter would 
not. The first class would be paid in full 
before the mortgage; then the mortgage, 
then the last class, each lien-holder havin 
equal claims with the others of hisclass. I 


6. It required express words of the stat- 
ute to create the lien, and it equally requires 
express words to continue it be ond the time 
specified. Isaac v. Swift, 10 Cal. 71. 


7. It is not the province of the mechanics 
in such a case to determine the legality of 
the recorded title, but having contracted 
with notice of the incumbrances, they are 
postponed till the incumbrances are first 
paid. Ferguson v. Miller, 6 Cal. 401. 


8& Where the owner of a lot contracted 
for the crection of a house thereon, and 
agreed to pay certain sums of money, as the 
work progressed, and, on its completion, to 
convey a certain other lot, for which purpose 
R. releases a mortgage on the lot, and during 
the work, the owner of the lot on which the 
building was being crected mortgaged it to 
R., and subsequently, on its completion, by 
agreement with the builders, gave his note 
for ten thousand dollars instead of the lot he 
was toconvey; and the builders filed a notice 
of lien, and assigned note and lien to plaint- 
iff: Hell, that so much of the claim as rep- 
resented the value of the lot which was to 
have been conveyed must be postponed to 
the mortgage. Soule v. Dawes, 7 Cal. 575. 


9. The act of 1868, for securing liens of 
mechanics and others, does not, because it 
faila to give to laborers other than those 
working on mining claims a lien, violate the 
provision in the constitution, ‘all laws of 
a general nature shall have a uniform opera- 
tion.” Quale v. Moon, 48 Cal. 478, 

10. Knowledge by a subcontractor 
upon a building that there is an agreement 
in writing between the orignal contractor 
and the owner is sufficient to put upon him 
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inquiry as to the contents of the writing and 
charge him with notice thereof. 
Bowen v. Aubrey, 22 Cal. 566. 


Zl. A mechanic’s lien is in the oe of 
mortgage—is a charge upon the land, an 
can only be assigned in writing. 

Ritter v. Stevenson, 7 Cal. 388. 

12. The lien of a judgment rendered 
after labor is commenced or material is first 
delivered is postponed to the lien of the 
material-man, or laborer, although the labor 
is completed and the last of the material de- 
livered after the judgment is docketed. 

Barber v. Reynolds, 44 Cal. 519. 


13. A lien for labor or material under the 
lien act of 1862 will not be rejected because 
it was filed in the recorder’s oflice for too 
much, unless it appears that it was a will- 
fully false claim. Id. 


14. Under the lien act of 1862, when 
there is no written contract for the construc- 
tion of the building, the several liens of the 
material-men and laborers do not relate back 
to the day of the commencement of the 
building, but each lien relates back to and 
takes effect on the day the particular labor 
was commenced, or the material began to be 
furnished, for which the lien is sought to be 
enforced. Id. 


15. A mere mistake in the use of a word 
in a claim filed to secure a mechianic’s lien 
will not vitiate it, but the court will insert 
the word intended to be used. 

McDonald v. Backus, 45 Cal. 262. 


16. Where the contract provided that 
payments should be made on the certificate 
of the architect—who was required by the 
contract, among other things, to certify that 
all the work of the mechanics, laborers, and 
others employed by the original contractor, 
had been paid—his certificate is conclusive 
of the rights of all parties concerned, unless 
it can be shown that it was obtained by the 
owner by collusion or fraud. 

Dingley v. Greene, 54 Cal. 333. 


Who Entitled to. 


' 17. The lien of the mechanic, artisan, and 
material-man is favored in law, because 
those parties have, in part, created the very 
property on which the lien attaches. 

Tuttle v. Mulford, 7 Cal. 358. 


18. One who advances money as a loan, 
although it is expressly for the payment of 
materials and labor devoted to the erection 
of a building, can have no claim to the 
benefit of the mechanic’s lien law. 

Godeffroy v. Caldwell, 2 Cal. 489. 


19. The statute concerning mechanics’ 
liens was designed for two classes of laborers 
and contractors: First, contractors or 
material-men, who contract directly with 
the owner of the building himself; second, 


laborers, subcontractors, etc., who have no 
privity of contract with the owner. 
Cahoon v. Levy, 6 Cal. 29 


20. The first class have an actual lic 
from the commencement of the wor 
until sixty days after its completion; tl 
others have their remedy by giving rotic 
to the owner, and their liek attaches b 
the service of such notice. Ic 


21. S., who, as the tenant of D., was i 
possession of D.’s house and lot in Sacr: 
mento city, being desirous, for his ow 
benefit, of having said house raised to tl. 
high ade, agreed with D., the owner, t- 
raise the house at his own cost, upon condi- 
tion that D. should extend the term of his 
lease for six years, and advance three thou- 
sand dollars, S. to pay thereafter fifty dollars 
per month more rent than he was then pay- 
ing; whereupon S. contracted in writing with 
J. todo said work for the sum of six thou- 
sand one hundred and eighty dollars; which 
being completed, J. brought action against 
D. and S., under the provisions of the act of 
1862 (stats. 1862, p. 384), in relation to the 
liens of mechanics and others, to recover an 
unpaid balance of said contract price, and to 
entorce therefor a mechanic’s lien on D.’s in- 
terest in said house and lot: //eld, first, that 
in the sense of said statute, S. ‘‘ caused ”’ 
said house to be raised, and that J. and S. were 
the persons who ‘‘contracted ” therefor; and, 
second, that the only lien acquired by J. 
under said act was upon the interest of S. 
as lessee of said house and lot. 

Johnson v. Dewey, 36 Cal. 623. 


22. Under the mechanic’s lien act of 
1858, material-men, subcontractors, etc., 
have a lien upon the property described in 
the act to the extent, if so much be neces- 
sary, of the contract price of the principal 
contractor; but they must give notice of 
their claims to the owner, or the mere ex- 
istence of such claims will not prevent the 
owner from paying thecontracvor, and thereby 
discharging himself from the debt. By 
giving such notice, the owner becomcs liable 
to pay the subcontractor, material-men, 
etc., as on garnishment or assignment; but 
if the owner pay according to his contract, 
in ignorance of such claims, the payment is 
mood. McAlpin v. Duncan, 16 Cal. 126. 

23. The statute gives one who has entered 
into a contract in writing to construct a 
building a lien on the same as security for 
the payment of the moncy becoming due to 
him according to the terms of the contract, 
but his len can not be enforced for an 
amount exceeding the sum to become due 
the contractor. Dore v. Sellers, 27 Cal. 588. 


24. P. and others contracted in writing 
with A., that the latter should crect a build- 
ing for them, and in the agreement cove- 
nanted that he would not incumber or sufier 
to be incumbered the said building, or lot on 
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which it is erected, by any mechanics’ liens 
or debts of material, labor-men, contractors, 
subcontractors, or otherwise.” <A. sublet 
the brick-work to C., who had notice of the 
existence of the written avreement: //el /, 
that (. was precluded by the condition in 
the original contrast from acquiring a 
mechanic’s lien upon the building for the work 
done by him. Bowen v. Aubrey, 22 Cal. 566. 
25. If a contractor engages to construct a 
building in consideration, in whole or in 
part, of a debt then due from him to the em- 
ployer, or of a sum paid him by the employer 
upon the execution of the contract, that por- 
tion of the contract price represented by the 
debt or the advance payment can not be- 

come a lien upon the building. 
Dore v. Sellers, 27 Cal. 588. 


26. For extra work on a building by the 
contractor, in pursuance of a geucral pro- 
Vision in the contract for extra work, at the 
will of the owner, there may be a lien on the 
property, as against a mortgage, given by the 
owner before the extra work was commenced, 

rovided the work was done with the 
ow ledge of the mortgagee, and without 

objection from him. 
Soule v. Dawes, 14 Cal. 247. 


27. The subcontractor or material- 
man, in order to hold a lien for work done 
for or materials furnished to the contractor, 
must comply strictly with the provisions of 
the act. Davis v. Livingston, 29 Cal. 283. 

28. The lien which may be secured to 
subcontractors, laborers,‘and material- 
men through the original contractor, by a 
compliance on their part with the provisions 
of tue act of 1562 in relation to liens of 
mechanics and others (stats. 1862, p. 354), 
must be determined and controlled by the 
terms of the oriyinal contract between the 
owner of the property and the original con- 
tractor. Of the cxistence of such original 
contract, and its terms, said lien-holders are 
presumed to have notice, and to have taken 
subcontracts, contributed labor, and fur- 
nishel materials in furtherance of the work 
in strict subordination to its terms, and 
their right to be secured therefor, by way of 
their said lien, to the extent of the money to 
become due the original contractor under 
such contract, can not be divested or im- 

ired by any subsequent agreement made 

‘tween the owner and original contractor, 
without their consent or timely notice there- 
of tethem. Shaver v. Murdock, 36 Cal. 293. 


29. Upon compliance with the terins of 
tho statute, the right of a subcontractor, 
laborer, or material-man to a lien must be 
determined and controiled by the terms of 
the original contract between the owner 
and tie original contractor, of the existence 
of which contract, and of its terms, said per- 
g0n8 are presumed to have notice. 

Veuley v. Wadsworth, 38 Cal. 356. 


30. In the absence of fraud or mis. 
representation by the owner, this pre- 
sumption of full Lnowledze of the terms 
of the original contract is conclusive against 
all subcontractors, laborers, and matcrial- 
men, and they are bound by the terms of the 
original contract, so far as any claim upon 
the owner, or right of lien upon his premises 
under the statute, are concerned. Id. 


31. The employees of the contractor 
have no lien on the building as principals, 
and can not acquire a lien on the building 
independent of the one existing on the 
original contract, which they may enforce to 
the amount due them, so that the same does 
not exceed the sum for which the contractor 
has a lien. Dore v. Sellers, 27 Cal. 588. 


32. If the contractur has paid the sub- 
contractor according to the terms of his 
contract with him, and has not made prema- 
ture payment, the employees of the subcon- 
tractor are not entitled to demand anything 
from the contractor or erployer. Id. 


33. The employees of the subcontractor 
can not intercept any money due from the 
employer to the contractor, nor can they en- 
force the lien of the contractor for any of the 
samo, beyond what is due from the con- 
tractor to the subcontractor at the time. Id. 


34. To entitle a material-man to enforce 
a lien upon a building for materials furnished, 
it must be alleged and proved that not only 
the materials have been used in the construc- 
tion of the building, but they must have been, 
by the express terms of the contract, fur- 
nished for the particular building on which 
the lien is claimed. 
Houghton v. Blake, 5 Cal. 240. 


35. If the contractor agrees with the 
owner to erect a building and furnish the 
materials, for a suin certain, to be paid as 
the work progresses, with a reservation of 
twenty-five per cent. until completed, and 
he abandons the work, having collected all 
that is due him except the twenty-five per 
cent., one who has furnished the contractor 
with materials has no lien as against the 
owner. Blythe v. Poultney, 31 Cal. 233. 


36. The right of a material-man to a lien 
on the land and building, as against the 
owner, for materials furnished the contract- 
or, Ae pe for its existence upon the fact of 
an indebtedness from the owner to the con- 
tractor at the time of or subsequent to the 
notice. Id. 


37. Where the sale of materials, em- 
ployed in the construction or alteration of a 
building, is made by a written contract, 
which is silent as to the purpose for which 
the articles sold were intended to be used, 
parol evidence is admissible to show such 
purpose and to establish thereby a mechanic’s 
lien for the price in favor of the vendor. Id. 


38. It is not necessary to the establish- 
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ment of a mechanic’s lien that the labor or 
materials shall be employed in the sour oes 
erection of a building. It is sufficient if the 

are employed in the alteration of a build- 
ing to adapt it to other than the original uses, 
or to change its form or structure. Id. 


39. Under Mexican law a person who 
furnishes materials for the erection of a 
building has no lien on the building to secure 
payment for the materials furnished. 

Stowell v. Simmons, 1 Cal. 452. 
Macondray v. Simmons, | Id. 394. 


40. When a person proceeds to crect a 
building without making any contract for the 
erection of the same, material-men who 
furnish the materials, and mechanics who 
labor on the building, in pursuance of section 
17 of the lien law of 1862, are entitled to 
liens without making a written contract, 
even if the value of the material furnished or 
labor performed exceeds two hundred dollars. 

Barber v. Reynolds, 33 Cal. 497. 


41. The statute of April 12, 1850, ‘‘ to pro- 
vide for the liens of mechanics and others,” 
has placed liens for materials and liens for 
labor on the same footing; and it is error in 
the court to refuse to distribute the proceeds 
in conformity to the statute. 

Moxley v. Shepard, 3 Cal. 64. 

42. It seems that the lien of a material- 
man can not take preference over the licen 
of a prior mortgage. 

Walker v. Hauss-Hijo, 1 Cal. 183. 

43. Where machinery is sold for the pur- 
pose of being placed in a building owned by 
the vendee, with a view of converting it into 
a@ manufactory, and is actually used tor that 
purpose, the vendor has a mechanic’s lien 
upon the building for the price. 

Donahue v. Cromartie, 21 Cal. 80. 


44. When a person proceeds to construct 
a building by purchasing material and em- 
loying labor, without makiug any contract 
writing for the construction of the same, 
the parties thus furnishing material and per- 
forming labor are entitled to liens under the 
seventeenth section of the act of 1862 con- 
cerning mechanics’ liens, even though the 
amount of a claim exceeds two hundred dol- 
lars; and the second section of said act, re- 
quiring contracts to be in writing, has no ap- 
plication to such claims. 
Barber v. Reynolds, 44 Cal. 519. 


45. Under the act of March 30, 1868, for 
securing liens of mechanics and others, a per- 
son is not entitled to a lien on a reservoir 
for the value of his services rendered in Cook. 
ing for the men employed in constructing the 
reservoir, notwithstanding the cooking was 
done on the ground as the work progressed. 
McCormic v. Los Angeles W, Co., 40 Cal. 185. 


46. I". agrced to furnish all the work and 
material, and to erect a building for W., for 
the sum of twelve thousand five hundred 


dollars, payable in installments, as the work 
progressed, cxcept the sum of three thousand 
and fifty dollars, which was to be paid with- 
in thirty days after the completion and ac- 
ceptance of the building. After proceeding 
with the work for some time, and receiving 
froin W. the sum of ten thousand eight hun- 
dred and fifty-four dollars, which was one 
thousand four hundred and four dollars more 
than the payments stipulated to be paid prior 
to the completion of the building, I. aban- 
doned the undertaking, when W. finished 
the building, at an acditional expense of 
four thousand six hundred and ninety-eight 
dollars. A month after the abandonment of 
F. the aga a subcontractor, and others 
whom he represents, gave notice to W. of 
their claims against F., as mechanics and 
material-men, and by suit sought for the es- 
tablishment of a lien against the building for 
the same: //e/d, that the payment in excess 
of one thousand four hundred and four dol- 
lars, by W. to F., was not to the prejudice of 
the plaintiff, and that the facts of the case 
created no lien in favor of the plaintiff, upon 
the property of W. 
Henley v. Wadsworth, 38 Cal. 356. 
47. It appeared at the trial of an action 
by W. against H. to foreclose a mechanic’s 
lien under the act concerning the liens of 
mechanics and others (stats. 1862, p. 384), 
that H. entered into a contract with W., by 
which W. agreed to build upon the lot of H. 
a barn, ‘‘agreeable to the drafts, plan, and 
explanation hereto annexed, marked ‘A.’,” 
and H. agreed to pay for the same three 
hundred and twenty dollars, ‘‘ upon the com- 
pletion of said barn, as per specifications;” 
that, in fact, no draft, plan, or specifications 
were attached to the contract, but an un- 
signed paper was produced, and testimony 
aera under the objection of H., tendin 
to prove that it contained the plans and 
specifications alluded to in the contract: 
/{eld, tirst, that ‘‘ the specifications ’”’ were 
an essential part of the contract; second, 
that the reference made in the contract to 
‘* the specifications ” being false, can not be 
helped out by oral evidence; and, third, that 
without ‘‘the specifiations” there was not 
such ‘‘a contract in writing, subscribed 
by the bale to be charged thereby,” as is 
required by the second section of said act to 
entitle the contractor to acquire the lien 
therein provided for. 
Warden v. Hammond, 37 Cal. 61. 
48. Said act provides only for the acquisi- 
tion by the contractor of a lien on the inter- 
est of the employer in the property sought 
to be charged, whether that be a fee-simple 
intercst or less. id. 
49. T. was the owner of a lot of land, of 
which H. was in possession, under a contract 
vf sale from T.; W. erected a building on 
the lot, under a contract nade by him with 
H., and against T. and H. recovered judg- 
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ment enforcing a lien for the contract price 
oa the interests of both T. and H. in the 
land: //eld, that W.’s lien did not affect the 
lnoterest of T., and that T. was improper! 
made a party to the action. id. 
49a. Where an insurance company loaned 
the owner of a lot and uncompleted building 
money for the purpose of finishing the build- 
ing, and took from him a deed of trust con- 
ve,inw the fce, defeasible on the payment of 
the de bt. and afterwards knowingly pennitted 
the building to go on without giving notice 
that it would not be responsible therefor: 
Hell, that under section 4 of tha mechanic’s 
lien law (stats. 1868, p. 589), the interest in 
the property held by the insurance company 
wa3z sulsject to mechanics’ liens for work done 
and materials furnished after the making of 
the trust deed. 
Fuquay v. Stickney, 41 Cal. 583. 


SO. If the owner of land, or any one claim- 
img an interest in it, knowingly permits 
buildings and improvements to be crected on 
it without giving notice that it is dove with- 
ont his consent, itis just that he should be 
held to have acquiesced therein, as provided 
in section 4 of the mechanic's licn law (stats. 
18GS, p. 589), and the power of the legis- 
laturo to enact that provision is clear. Id. 

51. Therc is no constitutional objection to 
a statute securing a lien to material-inen, 
who, at the instance of a contractor, furnish 
bim wiil materials which are used in the 
construction of the building, provided the 
aggregate liens do not exceed the contract 
price, as fixed by the owner and contractor. 

Whittier v. Wilbur, 48 Cal. 175. 

52 If the statute gives the material-man 
alien on the building for materials fur- 
nished by him toa contractor who contracts 
with the owner, the contractor and owncr 
can not deprive the material-man of his licen, 
by a clause in the contract, by which the 
contractor yah to indemnify the owner 
against any liens taken by persons furnish- 
iny materials to be used in constructing the 
building. Id. 

53. If the material-man obtains judgment 
against the owner, and against the property, 
the owner may deduct the amount of the 
jadgment frum any sum duc the contractor, 
on the contract price. Id. 

54. The licn of a subcontractor, under 
the act of March 30, 1868, for securing 
liens of mechanics and others, does not de- 
pend on, and is not suspended until the com- 
pletion of the building. 

Quale v. Moon, 48 Cal. 478. 


55. In an action upon a mechanic’s lien, it 
appeared that the plaintiffs, under a con- 
tract with the owner, furnished materials 
and performed labor upon a building; but 
that such materials were furnished and labor 

rformed more than sixty days before 
blag the lien, with the exception of two 
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bolts, which were not used in the construc- 
tion of the building, but which were claimed 
(and found) had been delivered in pursuance 
of the contract: //eld, upon the facts stated 
in the opinion, that it did not appear that 
this was the case, and a new trial granted. 
Barrows v. Knight, 53 Cal. 155. 
56. Could the plaintiff, under such a con- 
tract, in any event, acquire a lien, except for 
the materials actually used in the construc- 
tion? Quere? 


What Property Liable to. 


57. The evident intention of the act, in re- 
lation to mechanics’ liens, was to give me- 
chanics and artisans a lien for all work done 
by them, upon any description of property. 
The first section gives a hen upon tho su- 
perstructure itself as distinct from the land; 
and the fourth section gives a lien also upon 
the land, when the same is owned by a per- 
son who caused the superstructure to be 
erected. McGreary v. Osborne, 9 Cal. 119. 


58. The object of the act was to give the 
mechanic a lien upon whatever interest the 
person who caused the superstructure had, 
and which could be sold under execution. Id. 


59. Neither the mechanic’s lien law of 1855 
or 1856 gives a lien upon Canals or ditches, 
The language of the statute is, ‘‘ building, 
wharf, or other superstructure.’’ A ditch 
is not a building, or a wharf, and in no sense 
can it be designated a superstructure. 

Ellison v. Jackson Co., 12 Cal. 542. 

60. The act of 1850 gave a mechanic’s 
licn only upon buildings and wharves. The 
act of 1853 extended the act of 1850, so as to 
include in its provisions bridges, ditches, 
flumes or aqueducts construcied to create 
hydraulic power, or for mining purposes. 
The act of 1855 repealed the act of 1550: 
Held, the repeal carried with it the supple- 
mentary act of 1853, which eceended the 
provisions of the original act. Without the 
original act there was no mode of enforcing 
the supplementry act. The latter was so 
dependant upon the former as to become 
utterly inoperative upon the repeal. Id. 


61. A lien for work or matcrials can not 
be acquired on a portion of a railroad, but 
must filed on the entire road. The con- 
tractor who grades a section only of the 
road can not file a lien on that section alone. 

Cox v. W. P. R. R. Co., 44 Cal. 1S. 


62. Neither a contractor nor a subcon- 
tractor can, from time to time, as the work 
progresses, file successive liens for work 
done on an entire contract. In such case 
but one lien can be acquired, and that must 
be filed within the time specitied in the 
statute after the completion of the work. Id. 

63. But one mechanic’s hen can be ac- 
quired ona section of a railroad to be graded 
under an extire contract, and tlic con- 
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tractor can not, because payments arc due 
from time to time, file successive liens as 
payments fall duc. Id. 


64. Tho statute of 1850, providing for the 
lien of mechanics and others, limits the 
structures on which partics can obtain such 
liens, to buildingsand wharves. Under this 
act no such lien could be had on bridges. 

Bert v. Washington, 3 Cal. 246. 


65. Defendant employed plaintiff, a me- 
chanic, to erect certain improvements upon 
a lot owned by the former. As part of these 
improvements plaintiif was to place on thie 
lot a small f.ame house, which he had _ pre- 
viously constructed, and make certain addi- 
tions thereto; and for the house plaintiff was 
to receive acertain sum. Plaintitf complied 
with his agreement, and defendant gave his 
note forthe amount due: Jedd, that although 
the mechanic’s lien act does not probably at- 
ford a lien for the price of a building al- 
ready constructed, and then sold to be put 
on a lot, still, ag in this case the building 
sold was to constitute part of a larger 
structure, the crection cf which was pro- 
vided for by the agreement, and agit was used 
in accordance with the provisions of the agree- 
ment, it may be regarded as material fur- 
nished for that purpose, and hence within the 
statute giving a licn. 

Selden v. Meeks, 17 Cal. 128. 

66. Under the licn act of 1867-8, if the 
owner of the building makes payments to 
the contractor in good faith, under, and in 
pursuance of the contract, before receiving 
notice, cither actual or constructive, of liens 
claimed }-y a material-man or laborer, for 
material furnished to, or labor done for the 
contractor, such material-man or laborer can 
not entorce a hen on the building for a sum 
exceeding the balance due on the con- 
tract, when notice is given. 

Renton v. Conley, 49 Cal. 1S5. 

67. Jfeld, that the building upon which a 
lien was cluimed, being a ‘‘dancing-hall, 
swings, and seats,” that, at least, neither the 
swings nor seats were buildings or struc- 
tures within the mtent and meaning of sec- 
tions 1183 and 1192 of the code of civil pro- 
cedure, for which the corporation onl be 
charzcable even with notice. 

Lothian v. Wood, 55 Cal. 159. 

68. The tenant defendant, having suffered 
default, the court adjudged that the plaint- 
if was entitled to a vendor’s lien for the 
materials furnished, and that he should have 
the right to enter upon the premises and to 
renove and sell the same: //eld, that the 
decision and judgment were outside the is- 
sucs, and against law, and judgment re- 
versed, and Judyment directed to be entered 
in favor of the plaintiff for a lien upon such 
interest as the said defendant had im the 
land ut the date of the accruing of the lien. 
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Liability of Owner. 


69. Under the mechanic’s lien act of 
1856, the owner of a building may contract 
to pay for it as soon as completed; and he is 
not hable to material-men, until notice 
served on him, and then only to the extent 
of the sum due the contractor, at the date of 
the notice. Knuwles v. Joost, 13 Cal. 620. 


70. When the owner makes a contract for 
erecting or doing work upon a building, no 
subcontractor or person furnishing labor 
or materials for the original contract can ac- 
quire any rights against the owner, in 
contravention of the terms and conditions of 
the original contract. 

Bowen v. Aubrey, 22 Cal. 566. 


71. Where an original contractor sub- 
contracts work upon a building there is no 
privity between the subcontractors and 
the owner, and the latter can not be made 
liable upon the subcoutract. Id. 


72. A transfer of the property before 
the lien is filed for record can not affect the 
hen. Hotaling v. Cronise, 2 Cal. 60. 

73. The contractor has his hen; but the 
flume being constructed for the company, on 
land selected by it, and paid for as the work 
progressed, was the property of the company, 
although they had power under the contract 
to reject the work when completed. 

Hart v. Plum, 14 Cal. 148. 


74. Improvements made by the owner 
of property, after the surrender of a lease by 
a tenant, upon whose leaschold interest a 
mechanie’s licn had peviousy attached, can 
no more impair this lien, than if made by the 
tenant himself. Gaskill v. Moore, 4 Cal. 233, 


When Lien Attaches. 


75. The lien given by the statute to the 
mechanic or material-inan, for work and 
labor performed or materials furnished in the 
construction of a building, commences and 
attaches to the property at the time of the 
commencenient of the work, or the begin- 
ning to furnish the materials. 

McCrea v. Craig, 23 Cal. 522. 


76. The lien of the contractor, if filed in 
time, takes cffect, by relation, from the date 
of the commencement of the work, and all 
persons who deal with the property during 
the work are charged with notice of the 
claim of the contractor. But if a party in- 
forms himsclf of the nature of the contract 
between the owner and builder, and takes a 
conveyance of the property, subject to it, no 
subsequent change of the terms of the con- 
tract can create an incumbrance which will 
have priority of his conveyance. 

Soule v. Dawes, 7 Cal. 575. 

77. The lien of a subcontractor filed, and 
notice given to the owner of a building, 
within thirty days after the completion of 
the work, under the act of 1550, attaches 
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from the time the work was commenced, and 
takes precedence over a garnishment served 
on the owncr against the head contractor, 
after the work was commenced, and before 
the filing and serving notice of lien. 
Tuttle v. Montford, 7 Cal. 358. 
78. The lien of a material man accrues at 
the time he has the materials, which he has 
contracted to furnish, ready for delivery at 
the place where he had agreed to deliver 
them. Tibbetts v. Moore, 23 Cal. 208. 


Waiver, or Forfeiture of. 


79. A party having secured a mechanic’s 
lien under the statute, does not forfeit or 
waive it by causing an attachment to be 
issued and levied upon the property of the 
deLior to secure the same demand. The two 
remedics are cumulative, and both may be 
pursued at the same time. 

Brennan v. Swasey, 16 Cal. 140. 


80. If the party attempts to pursue them 
in separate actions, he might be put to his 
election; but it is no defense to an action to 
eafuree the mechanic’s lien, that in a previous 
suit for the same debt an attachment wa3 
issued and levied upon the property of the 
d-Lior, particularly when such suit had becn 
dismissed, and nothing was realized by the 
attachment. Id. 

81. A material-man who has furnished 
lumber for the erection of a building has no 
lien thereon for the price of the materials 
furnished, unless he files in the recorder’s 
office of the county in which the buiding is 
situated, within sixty days after the comple- 
tion of the building, notice of his intention 
to hold a lien for the amount due him, etc.; 
upon his failure to do so, the lien is lost. 

Walker v. Hauss-Hijo, | Cal. 183, 

82. Tho liens which, by the act of April 
19, 1856, entitled ‘‘an act for securing hens 
to mechanics and others,” are required to be 
exhibited and proved, upon publication of 
notice in some newspaper of the county, or 
be deemed waived, are liens arising under 
that act, and do not apply to other liens. 

Whitney v. Higgins, 10 Cal. 547. 


Notice, Requisites of, and Filing. 


83. The notice of mechanic’s lien, filed in 
the recorder’s office, need not sct out the 
items of the account; a reneral statement 
of the demand, showing its nature and char- 
acter, and the amount «due or owing thereon, 
is suiticienat. Brennanv. Swasey, 16 Cal. 140. 

Selden v. Meeks, 17 Id. 128. 


84. A claim of a lien filed under the me- 
chanic’s lien law of 1867-8 must state the 
name of the person by whom the claimant 
wasemployed. The lien can be maintained 
only by « substantial observance of the pro- 
visions of the statute. 

Wood v. Wrede, 46 Cal. 637. 


85. The notice of a subcontractor or ma- 
terial-man, given to the employer, claiming 
alien under the contract of the contractor 
for labor done or for material furnished to 
the contractor, should contain a statement 
that the amount for which the lien 13 claimed 
is due over and above all payments ard 
Offsets. Davis v. Livingston, 29 Cal. 283. 

86. If the subcontractor or material-man 
serves more than one notice claiminy a lien 
for the same account, the several notices 
can not be considered together for the pur- 
pose of determining the sutficiency of notice 
to hold alien, but each must stand on its 
own mcrits,and the lien will not exist unless 
one of the notices is sufficient in itself to eve 
it. d 


87. The notice of a material-man claiming 
a lien for materials furnished the contractor 
need not state the particular character of 
the materials furnished, nor that the mate- 
rials were used in constructing the building, 
and if there are several contractors, the notice 
is suflicient if it name one of them. Id. 


88. The lien may be recorded within sixty 
days after the completion of the building, 
and, by relation, will attach from the date of 
the commencement of tlic work. 

Crowell v. Gilmore, 13 Cal. 54. 

89. It is necessary to record a mortgage 
to give notice only to ‘subsequent purchas- 
ers or mortgagors without notice;’ no men- 
tion is made of liens; hence it follows that 
a mechanic’s lien will not precede an unre- 
corded mortgage of prior date. 

Rose v. Munie, 4 Cal. 173. 


90. In adjusting the conflicting richts of 
mortyagees, material-men, laborers, etc., un- 
der the act of 1868, ‘‘to secure the liens of 
mechanics and others,” the rulc laid down 
by the statute is the familiar one in equity, 
that he has the better right who is first in 
point of time. 

Preston v. Sonora Lodge, 39 Cal. 116. 


91. The words ‘‘ payments and offsets” 
are substantially equivalent in meaning to 
the words ‘* credits and offsets,” as employed 
in the fifth section of the act. Id. 


92. If the person who claims a mechanic’s 
lien under the act of 1868, signs the verifica- 
tion attached to the claim, this is a sufficient 
signing of the claim within the intent of the 
act. Hicks v. Murray, 43 Cal. 515. 


93. Under the mechanic’s lien law of 1868, 
it 1s material that the claim for the benefit of 
the lien shall state the name of the owner 
or reputed owner of the premises. Id. 


94. The clause in the act of 1868, concern- 
ing mechanics liens, which requires the per- 
son filing a claim for a lien to state therein 
the name of the person by whom he was em- 
ployed, is intended to require the statement 
of a mere fact, and not of a conclusion of 
law. McDonald v. Backus, 35 Cal. 262. 
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95. The claim for a lien filed with the 
county recorder, under the act of 1868, must 
state the name of the person to whom the 
materials were furnished, and the name of 
the owner or reputed owner of the premises. 

Phelps v. M. G. M. Co., 49 Cal. 336. 

96. To maintain a claim for a mechanic’s 
lien, a substantial observance of the pro- 
visions of the law is required; and an oniis- 
sion to state in the claim the terms, time 
given, and conditions of the contract under 
which the work is done or the materials fur- 
nished, or to state the name of the owner or 
reputed owner, is fatal. 

Hooper v. Flood, 54 Cal. 18. 


97. In a claim of lien by a material-man it 
was stated that bricks of a specified value 
(quantity or number not stated) were fur- 
nished fur the construction of defendant’s 
building, between February 20 and April 14, 
1877. 1n an action to foreclose the lien, the 
complaint alleged, and the court found, that 
the plaintiil! commenced to deliver the bricks 
on the sixth day of February, and that the 
statement of February 20 as the date was a 
mistake; and that, between the former date 
and April 14, bricks were delivered by the 
plaintiif to the quantity and value alleged in 
the complaint: //eld, that the plaintiff was 
entitled to recover only for the bricks fur- 
nished between the dates stated in the claim; 
and that, as this did not appear from the 
finding, a new trial was necessary. 

Goss v. Strelitz, 54 Cal. 640. 


98. A claim of licn is not an instrument 
in the nature of a written contract, to be re- 
formed by a court of equity in appropriate 
cases; but it is a prerequisite to the mainte- 
nance of a proceeding which gives a plaintiff 
an cxtraordinary remedy, to secure the bene- 
fit of which he must comply with the terms 
of the statute. Id. 


99. Section 1188 of the code of civil pro- 
cedure (quoted in the opinion) applies ouly 
to cases in which one claim is filed against 
two or more separate and distinct ‘‘ build- 
ings, mining claims, or other improvements 
owned by the same person,” and not to a 
case where all the work was performed upon 
one and the same piece of property, although 
upon diiferent portions of it. 

Dickenson v. Bolger, 55 Cal. 285. 

100. Material-men furnishing materials for 
the construction of a building under a con- 
tract with the owner, and persons directly 
employed by him to work on the building, are 
not ‘‘orig:nal contractors,” within the 
meaniny of sections 1187, 1194, code of civil 
procedure, and therefore. must file their 
claim3 within thirty days fromthe completion 
of the building. 

Sparks v. Butte Co. M. Co., 55 Cal. 389. 


Description ef Property in. 
LO1. Describing the property with con- 


venient certainty in the notice of lien is 
sufficient. Hotaling v. Cronise, 2 Cal. 60. 


102. A mechanic’s lien which describes 
the property as a‘‘quartz mill, being at 
or near the town of Scottsville, in Amador 
county, known as ‘ Moore’s new quartz 
mill,’” contains a sufficient description te 
hotd the property, where there is no evidence 
that therawas any other quartz mill at the 
place so designated, as to render it uncertain 
which was intended. 

Tibbetts v. Moore, 23 Cal. 208. 


103. Where the lien describes the land 
around the building on which a lien is claim- 
ed in these words, ‘‘with such convenient 
space of land around the same as may be re- 
quired for the convenient use and occupation 
thereof,” the description is also sufficient; 
but itis proper for the court by its decree to 
detine the amount and extent of the land 
connected with the building which is pro 
erly subject to the lien; and if the decree fol- 
lows the description in the lien, it is doubtful 
whether the purchaser will acquire any land 
beyond that covered by the building. Id. 


104. The following notice of mechanic’s 
lien does not contain such a description of 
the premises as the statute contemplates: A 
‘levelling hones lately erected by me for J. W. 
Connor, situated on Bryant street, between 
Second and Tiird streets, in the city of San 
Francisco, on lot No. —. The fact that Con- 
nor owned no other building on that street 
would not cure the defect. 

Montrose v. Connor, 8 Cal. 344. 


105. Plaintiffs here can not object that 
the premiscs are not so described in the liens 
as to pass title under such sale. If from in- 
sufficient description R. & Co. got no title, 
plaintiffs have their remedy in ejectment. 

Gamble v. Voll, 15 Cal. 509. 


Account to be Filed. 


106. Under the mechanic’s lien act, it is 
not necessary that the account to be filed in 
the recorder’s office should remain in the 
office after it is recorded. 

Mars v. McKay, 14 Cal. 127. 


107. In a meclianic’s lien it is not neces- 
sary to give the items of the work and 
materials in the statement of the lien filed, 
where the contract for the construction of 
the building is in a sum gross. 

Heston v. Martin, 1] Cal. 41. 


Effect of Notice. 


108. Persons dealing with the property 
during the progress of the work are charged 
with notice of the claims of the mechanic. 

Crowell v. Gilmore, 13 Cal. 54. 

109. Where the notice of lien states that 
the materials were furnished to A. & Co., 
when in fact they were furnished to A., this 
does not invalidate tue lien, for the material 
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fact is whether the materials were furnished 

for and used in the construction of the 

building on which the lien is claimed. 
Tibbetts v. Moore, 23 Cal. 208. 


110. When a mechanic or material-man 
comnmcnees proceedings to foreclose a lien, 
and publishes notice in accordance with the 
statute, for all persons holding and claiming 
hens to appear in court ani exhibit the same 
with their proofs, the exhibit of proofs of 
liens by licn-holders, coming in under the 
notice, is not governed by the sections of the 


practice act relating to interventions, and 


the papers tiled by them are not governed 
by the strict rules relating to pleadings in 
ordinary actions. Id. 

111. If joint contractors apportion the 
job and compensation of constructing a 
building among themselves by a written 
contract to which the employer is not a 
party, it is no defense in an action by a 
Diatcrial-man to enforce a lien for materials 
furnished one joint contractor, that when 
notice was given there was nothing due the 
contractor furnished, under the apportion- 
ment. Davis v. Livingston, 29 Cal. 283. 


112. The lien of the material-man or 
laborer can be enforced for all sums to be 
paid the contractors and not due when the 
notice is given. Id. 


ENFORCEMENT OF. 


Generally, 


113. The proceeding to enforce a me- 
chanic’s lien under the law of 186) 1s a spe- 
cial case, within the proper meaning of that 
term as used in the constitution, of which 
the legislature might properly give jurisdic- 
taon to the county courts. 

McNiel v. Borland, 23 Cal. 144. 


114. The law of 1861, giving to county 
courts jurisdiction to enfurce mechianics’ 
liens, is not unconstitutional. Id. 


115. To enforce a lien under the act of 
May 17, 1561, for securing the liens of me- 
chanics and others, no complaint need be 
filed or summons issued; but, in lieu there- 
of, a petition is filed, and the clerk issues a 
notice, which is published. 

Van Winkle v. Stow, 23 Cal. 457. 

116. Material-men and mechanics who 
are entitled toa lien on a building, but whose 
claims are several without any community of 
interest in the claims themselves, may, un- 
der the statute, join as plaintiffs in an 
equitable action to establish and enforce 
their hens. Barber v. Reynolds, 33 Cal. 497. 


117. The several parties who furnish ma- 
terials for or perform labor on a building 
constricted without any contract in wmting 
for building the same, may unite in an action 
to enforce their several Hens under the act 
of April 20, 1862, in relation to mechanics’ 
liens. Id., 44 Cal. 519. 
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118. If a mechanic, in his claim filed un- 
der the act of 1868, to obtain a lien, states 
the name of the person by whom he was em- 
ployed, and it turns out that such person 
was a member of a firm, and employed him 
on behalf of the firm, the mechanic, in an ac- 
tion to enforce the lien, may and should 
make all the members of the firm defendants, 
notwithstanding the name only of the one by 
whom he was employed appears in the claim 
filed with the recorder. 

McDonald v. Backus, 45 Cal. 262. 


119. Anallegation in the complaint, that 
in his claim filed under the mechanic’s lien 
law, the plaintiff described the preimises as 
those purchased and occupied by M., is not 
a sufficient averment of the ownership of 
M., because it is not an averment in the 
complaint that M. owned the property, but 
an averment that the plaintiff has stated in 
his claim that M. owned the property, and 
does not aver who owncd the premises at the 
commencement of the action. 

Hicks v. Murray, 43 Cal. 515. 


120. A contract was entered into be- 
tween M. and S. for the building of a house 
by M. for S., according to specifications, in 
consideration of a gross sum in installinents, 
all of which were to be paid as the work pro- 
gressed, except the last, consisting of the 
sum of one thousand dollars, which was to 
be paid on the completion of the house. The 
contract contained certain provisions for de- 
viations by M. from the specifications of the 
contract as the work progressed, to be made 
at the request of 58., ind among others, for 
‘‘omissions from said contract,’ which 
‘shall in no manner affect or make void the 
contract,” but shall be deducted from said 
contract price by a fair and reasonable valua- 
tion: /ield, first, that obviously said ‘‘ omis- 
sions ” were intended to be limited to things 
which, upon the conditions specified, might 
be entirely left out of the building, and did 
not extend to anything within said specifica- 
tious which the owner might elect to take off 
the contractor’s hands and perform or finish 
himself; second, that as against the plaintiff, 
who, as a material-man, under the provisions 
of the act of 1862, in relation to the liens of 
mechanics and others (stats. 1862, P. 384), 
was secking to enforce a lien on said build- 
ing for materials furnished in its construc- 
tiun, the court erred in permitting 5., for 
the purpose of defeating said lien, to intro- 
duce evidence of a subsequent ayreement be- 
tween M. and S8., which, as far as appears, 
was unknown to the plaintiff, by which 8., 
in consideration of a deduction of two hun- 
dred dollars made by M. from said contract 
price, agreed to perform certain of the speci- 
tied ek in the completion of the building, 
and released M. from his contract obligation 
to perform the same; and, third, that said 
subsequent agreement was new and sub- 
stantive in its character, and if made with- 
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out notice to plaintiff before his intcrests as 
& matcrial-man could be atfected thereby, 
was, as against him, fraudulent and void, 
under the tenth section of said act. 

Shaver v. Murdock, 36 Cal. 2953. 


121. A decree for the sale of premises in 
a suit to enforce a mechanic’s lien has the 
same and no greater efiect upon the rights of 
purchasers and incwmbrancers, prior to 
the commencement of the suit, than a sim- 
ilar decree would have upon the foreclosure 
of a inortgage. If such purchasers or in- 
cumbrancers are not made parties, they are 
not bound by the dceree or the proceedings 
thereunder, Whitney v. Higgins, 10 Cal. 547. 


122. Where a civil enginecr’s licn for 
work done for the defendants in the cun- 
struction of a canal or ditch was filed in the 
recordcr’s ofice of the county where the 
ditch is located, on the sixth day of May, 
1S56, aud suit was not commenced to enforce 
the licn until the twenty-sixth day of Janu- 
ary, ld07: Jd/eld, that the time fixed by 
siatute for the enforcement of the lien had 
expired hcfore the commencement of the 
suit, and that the plaintiff was not entitled 
tea judgment giving a lien upon the prop- 
erty. Green v. Jackson W. Co., 10 Cal. 374. 


123. One claiming title to property under 
a sheriti's deed, exccuted on the foreclosure 
of a mortgage, may, in an action brought by 
him to quict his title against one who claims 
under a sheritt’s deed executed on the fore- 
closure of a mechanic’s lien, in which fore- 
closure le was not a party, go behind the 
dcerce foreclosing the mechanic’s len, and 
show that no lien in fact existed. 
Jiorn v. Jones, 28 Cal. 194. 


124. Where the contract was made and 
the materials furnished while the lien law 
of 1858 was in force, but the notice of lien 
was not tiled in the recorder’s ottice until 
after the lien law of 1862 went into effcct: 
field, that the Hen was not lost, but must 
be enforced in accordance with the provis- 
ions of the act of 1862. 

McCrea v. Craig, 23 Cal. 522. 

125. The party holding a lien on a lease- 
hold estate hasarizht to enforce it, not- 
withstanding a subsequent failure of the 
lessce to pay rent, and a surrender of the 
lease to the lessor. 

Gaskill v. Trainer, 3 Cal. 334. 

126. Tlic remedy given the subcontract- 
Or is siinply in its nature an attachment 
withont suit, but by notice; and having 
fatlud to give notice, he must yicld to the 
cluim of the attaching creditor. 

Cahoon v. Levy, 6 Cal. 295. 

127. 
served on the owner, in a suit against the 


It follows that a garnishment |. 
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128. In a suit by a material-man to en- 
force a lien against a building for lumber 
sold to the coutractor, cte., it must be 
averred and proved that the lumber was ex- 
pressly furnished for the building in ques- 
tion; and it is not sufiicient to show that it 
was used in such building. 

Lottomly v. Grace Church, 2 Cal. 90. 


129. A mortgagee in possession has a 
legal title against the whole world, subject 
to the rights of the mortgagor; therefore, 
where he mortgaged the property, and sub- 
sequently erected a building on it, for the 
cost of which a mechanic’s lien was tiled, the 
holder of the lien can not object to the 
leyality of the mortgages, in the face of 
Which he contracted. 


Ferguson v, Miller, 6 Cal. 402. 


130. R. & Co., defendants, had two me- 
chanics’ ens upen certain property; one 
tiled October 30, 1854, the other filed De- 
cember 8, 1854, against defendant, V. In 
1855 RK. & C. sign an entry on the record of 
licns, stating that the liens did not fall due 
till January 15, 1856. This was done on the 
supposition that the act of 1855 permitted 
such extension of credit with safety. Dis- 
covering that such act in this respect did 
nut apply to existing hens, R. & Co., 
November 16, 1855, brought suit on the 
liens, obtained judgmeut, sold the property, 
bought it in, and received a sheritt’s dced. 
Plaintiff, as mortgagee of the property sub- 
sequent to the liens, obtained judgment, 
sold the property, bought it-in, received a 
sherifis deed, and now files his bill to set 
aside LR. & Co.’s judgement and sale on the 
ground of fraud: //e/d, that R. & Co. and 
V. had a right to rescind the arrangement 
made to extend the lien, such extension hav- 
ing been made under misapprehension, the 
debt being legal and just, and plaintiff hav- 
ing acquired no rights which it would be in- 
equitable to disturb; that such rescission is 
no evidence of fraud. 

Gamble v. Voll, 15 Cal. 507. 

131. In a judgment enforcing a mechan- 
ic's lien, personal judgments can not be 
rendered against those detendants against 
whom no personal claim is established. 

Barber v. Reynolds, 44 Cal. 519. 

132. If, at the time the lien of a mate- 
rial-mnan or laborer accrued under the act 
of March 30, 1868, the owner of the prem- 
ises was not in possession, but the same were 
in possession of a lessee whose term had not 
expired, and who caused the labor to be done 
or the materials to be furnished, a personal 
judgment can not be rendered against such 
owner, in an action enfureng the lien. 

Phelps v. M. C. G. M. Co., 49 Cal. 336. 

133. lf, in an action to cnforce such lien 


head contractor alter the commencement of | created by a lessee, the premises belonged to 


the buidiny, and before notice served, must 


prevail over the Lcn of the subcontractor. Ld. | 


a corporation, and its president visited the 
scane While the work was going forward, and 
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was informed of the same, it is, prima facie, 
sutlicient to charge the corporation with 
knowledve of the fact that the work was 
being done, and if the corpor ition gives no 
notice that it will not be responsible, its 
estate in the premises may be sold for the 
Len as well as the cstate of the lessee. Id. 


134. If the owner of a building which is 
being erected makes payments to the con- 
tractor in good faith before receiving notice 
that a material-man claims a lien for mate- 
rial furnished the contractor, such material- 
man can not enforce his len except for the 
balance, if any, due tle contractor on the 
contract. Wells v. Cahn, 51 Cal. 423. 


135. The amendments to the coe of civil 
procedure concerning liens of mechanics and 
material men, adopted 1874, have not changed 
the above mule. La. 


136. Under the provisions of the code of 
civil procedure relating to liens of mechan- 
ics, the liens of employees of the original 
contractor are enforceable only to the cxtent 
vf the moncy due on his contract, and in 
subordination to its terms, If the original 
contractor fails to perform his contract, or if 
he has performed it in part, and there is no 
moncy due to him according to its terms—or 
if, having performed it, he has been fully 
paid by the owner of the property, according 
to the contract, before notice of the liens— 
his emplovees are not entitled to enforce a 
lien upon the property. 

Dinzley v. Greene, 54 Cal. 353. 

137. In an action to foreclose a mechanic's 
lien, a contractor or subcontractor is a proper 
party; but a mere agent, through whom pur- 
chases were made by the owner, isnot. Ac- 
cording!v, in such an action avainst F. and 
I., where the complaint alleged that the 
materials were furnished to the former as the 
accent of the latter: //eld, that the court 
Lelow erred in overruling a demurrer for 
misjoinder of parties, and that the error 
was not cnred by asubsequent finding of the 
court that the materials were furnished to F. 
as a contractor, and not as a mere azent. 

Hooper v. Flood, 54 Cal. 218. 


138. A mechanic, in an action to enforce 

a lien for work and material on a building, 

may unite a cause of action for work and 

material furnished a contractor, with a 

cause of action for work and material fur- 
nished at the request of the owner. 

Quale v. Moon, 48 Cal. 478. 


139. If a person enters into the possession 
of a house and lot with the consent of the 
owner, and makes repairs on the house by 
permission of the owner, under a parol 
agreement with the owner to pay for such 
repairs, and to purchase the property, the 
mechanics and material-men who furnish the 
materals and do the work can enforce a lien 
on the premises for their labor and materials, 
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even if the person who makes the repairs 
does not effect a purchase. 
Moore v. Jackson, 49 Cal. 109. 


140. In such case the person who makes 
the repairs is the agent of the owner, and 
the owncr’s estate is bound by the lien. Id. 


141. The evidence being conflicting as to 
performance by contractor, the finding will 
not be disturbed. Demand for extra work 
not sustained, because price not fixed accord- 
ing to contract. 

Meigs v. Bruntsch, 54 Cal. 60). 


142. If, in an action by a subcontractor 
to enforce a lien on a building, in a case 
where the contractor abandoned the contract 
before the building was completed, the owner 
relies for a G@efense on a Clause in his con- 
tract with the contractor, which provides 
‘that should said contractor refuse or neg- 
lect to supply a sufliciency of materials, the 
owner shall have the power to provide mate- 
rials and workmen, after three days’ notice 
in writing being given, to finish the said 
works, and the expense will be deducted 
from the amount of the contract,” he must 
aver, In his answer, that the contractor neg- 
lected to supply a sufficiency of materials, 
and was notified in writing to proceed with 
the work in three days, or that the owner 
would complete the house himself. 

Quale v. Moon, 48 Cal. 478. 


143. If, in such case, the owner relies on 
the fact that the sums he has paid the con- 
tractor before he abandoned the work, and 
the cost of completing the building, amounts 
to more than the contract price, he must 
aver, in his answer, that the sium paid the 
contractor was due when it was paid, and 
that the aggregate of liens souvht to be 
foreclosed cxceed the amount which was to 
he paid the contractor, and that the sums 
paid out by him after the abandonment by 
the contractor were paid to complete the 
building according to the terms of the con- 
tract. Id. 

144. One who contracts with another for 
the building of 4 house does not thereby in- 
cur any liability to the subcontractors cf 
the original contractors, except such as may 
be fastened upon him by proceedings under 
the mechanic’s lien law; and therefore, where 
there has been no assignment, or novation 
of the contract, an action can not be main- 
tained (otherwise than under the mechanic's 
lien law) by a subcontractor ayainst the 
owner for work and labor done, aud mA&teri- 
als furnished in the construction of a build- 
ing. Downing v. Graves, 55 Cal. 544. 

145. Knowledge of a fact, concerning the 
business or atlairs of a Corporation, ac- 
quired by a director or other ayent, unless 
acquired in the management and conduct of 
its business, does not constitute notice tuo 
the corporation. So sed, in an action 
apainst a corporation and its tenant to fore- 
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close a mechanic’s lien, for materials fur- 
nished in the construction of a building by 
the tenant on the leased premises, and 
alleged to have been furnished with the 
knowledge of the corporation, where it ap- 
pearcd that a director of the corporation, on 
one occasion, was present during the con- 
struction of the building. 

Lothian v. Wood, 55 Cal. 159. 


Intervention in. 


146. In a suit to enforce a mechanic’s lien 
on a ditch, a mortgagor of the ditch subse- 
quent to the lien has no absolute right of 
intervention. And, where the suit had been 
pending some time, and the application to 
intervene was made just as the plaintiff was 
taking judment, the application was prop- 
erly refused. Hocker v. Kelley, 14 Cal. 164. 


147. A suit to enforce a particular lien 
under the act is a proceeding to enforce all 
the liens against the property. And an in- 
tervention in a suit already pending, if filed 
within the six months, is as much a compli- 
ance with the act as an original suit. 

Mars v. McKay, 14 Cal. 127. 


148. When a proceeding is commenced to 
enforce a lien under the act of 1862, persons 
having alien by mortgage upon the property 
upon which the lien is sought to be enforced 
have no right to intervene. 

Van Winkle v. Stow, 23 Cal. 457. 


MortTGaGeE, 209. 

PARTIES, 260. 

PLEADING, 1295- 
1299. 


SQUITY, 165. 
ExectTions, 347. 
JUDGMENT, 221. 
MExIcAN Law, 2, 


MERGER. 
ATTACHMENT, 139. 


MESNE PROFITS. 


L. If the court, in an action for mesne 
profits, finds the value of the rents, issues, 
and profits of the land during a certain 
peried, it may be assumed that the finding 
:s equivalent to a finding of the amount of 
damages sustained, 


Haggin v. Clark, 51 Cal. 112. 


2. In actions for mesne profits, the court 
will not interfere if, in cases Where the plaint- 
iffis entitled to recover more than the rental 
value of the land, the jury find, as damazes, 
@ gross sum made up of the value of the 
rents and interest; but the court can not, as 
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a matter of law, add interest to the amount 
of damages found by the jury or by the court. 
Id. 


3. In action for mesne profits, the value of 
the improvements placed on the Jand by the 
defendant before the plaintiff acquire title 
can not be set off against damages by way of 
mesne protits which accrued subsequent to 
the conveyance to the plaintiff. Id. 


METES AND BOUNDS. 


BounpDaRY. | DeEp, 51. 
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MEXICAN GRANT. 


GENERALLY. 


L The words ‘‘yrant” and ‘‘seized in 
fee,” as uscd in the stipulation of counsel, 
admitting certain facts for the purposes of 
the trial filed in this case, do not, ex vi 
termini, importa perfect grant with specific 
boundaries in favor of defendant's grantor, 
or that the grantee in said grant received 
juridical possession from the Mexican govern- 
ment. Seale v. Ford, 29 Cal. 104. 


2 The expediente, consisting of the peti- 
tion, plat, reference, report, act of conces- 
wion, approval, grant, etc., filed in the 
archives of the Mexican government, is as 
much an Original document as the grant 
delivered to the grantee. 

Gregory v. McPherson, 13 Cal, 562. 


3. Where a Mexican grant refers, in its 
description of the premises, to the plat or 
map accompanying the erpediente, the plat 
or map becomes, for the purpose of identify- 
in the land, as much a part of the grant it- 
«Li as if incorporated therein. 

Seaward v. Malotte, 15 Cal. 304. 


4. The worls in the petition of Sutter, 
‘not including, in said eleven leagues, the 
land which is periodically inundated with 
water ip winter,” and the words in the grant 
‘without lacluding the lands inundated by 
the inipulse and currents of the rivers,” 
mean the land which is regularly inundated 
during the winter, and refer only to what are 
known as tule lands. No other lands will 
meet the terms of the petition. 

Cornwall v. Culver, 16 Cal. 423. 


5. The grant is the operative instrument, 
and the representations made to the gov- 
ernor can not control the course or nature of 
the title. If those representations were in 
truth crroneous, and the mistake in them af- 
fected the grant in any respect, the fact could 
only be made available by the government. 

Nieto v. Carpenter, 21 Cal. 455. 

See secs. 128, 141, 144, 215, 234. 


WHO MAY MAKE. 


6. The authority to make grants of land 
was lolyed solely in the governor. It was 
not shared by him with the departmental 
assembly. That body possessed no power 
tomake any grant. Its power was restricted 
to approval or disapproval of the grant made. 
After its action, whether of approval or dis- 
approval, it became the duty of the governor 
tu forward the necessary documents, with 
the report of the territorial deputation, to 
the supreme government. Until the ap- 
proval of the supreme government, the 
int was subject to be defeated. With 
ricn approval, it was discharged of the de- 
feasance, and became definitively, that is, 
hnally, valid. Ferris v. Coover, 10 Cal. 589. 
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quired the approval of the departmental 
assembly. Taylor v. Escandon, 50 Cal. 428. 


7. It was the duty of the governor, and 
not of the grantee, to submit the grant to 
the departmental assembly, and afterwards, 
with its report, to the supreme government. 
The neglect or refusal of the governor to 
make such submission could not impair the 
estate of the gragtee in the land. It only 
operated as a suspension of the detinite valid- 
ity of the grant. Once exercised, the power 
of the governor over the land granted ceased. 
He could not recall or revoke the grant; nor, 
by any action or neglect, divest the estate 
granted. 


BA t may be made under other and 
different authority than that recited in the 
grant, and may be valid, although prohibited 

y the authority recited. 
Brown v. San Francisco, 16 Cal. 451. 


PETITION FOR. 


9. A petition presented to a Mexican gov- 
ernor for the purpose of obtaining a grant of 
land is no part of the grant. It is only the 
declaration of the party who made it, or of 
the party by whose authority it was made, 
and is open to explanation. 

Nieto v. Carpenter, 21 Cal. 455. 


10. Jose and Sisto Berreyesa, in 1843, pe- 
titioned the governor of California fora grant 
of eight leagues of land, known as ‘‘ Las Pu- 
tas,” and in their petition represented that 
they were marricd, and had children, and 
also a considerable number of cattle and 
horses, and necded land on which to piaco 
them. On this petition, after a favorable 
report from his secretary, the governor or- 
dered that a title issuc to the petitioners for 
so much of the land as they could settle. 
No title issued upon this order; but for some 
unexplained reason, the petitioners con- 
sidcred the concession which it directed as 
embracing four leagues of the tract svlicited, 
and on the following day they presented a 
second petition, in which they stated that 
their families were very large, and included 
their parents, chil:lren and Drothers, and be- 
sides that there were more than one hundred 
uncivilized Indians in their neighborhood 
whom it was necessary to maintain, and for 
these reasons prayed a-grant to themsclves 
of the other four leagues. The report of the 
secretary on this petition speaks of it as pre- 
sented for the benefit of the petitioners, and 
of their parents, children and brothers. On 
this petition a grant was issued, conceding 
to Jose and Sisto the entire tract, and declar- 
ing it to be their property, and imposing 
upon them the usual conditions. This grant 
recited that the grantees had petitioned ‘‘for 
their personal benefit, and that of their fam- 
ilies, and that of their parents and brothers,” 


6a. A grant of land made by Mexico in| It being contended by the appellants, from 


California, during Mexican domination, re- 


these facts, that the parents and brothers of 
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the petitioners, as well as petitioners, were | did not prevent the estate from becomui: 
beneticially interested in the grant: Held, | vested co instunte with the delivery of t1 
first, that no valid argument in favor of the | grant, and for a non-compliance with whi: 
petition of appellants could be drawn from | the estate could only be divested by ti 
the character of the first order of the gov- | action of the government; fourth, that ti. 
ernor, because the land which transferred | approval of the supreme governmient an 
the title was not issued upon it; second, that | departmental assembly was not a conditic 
the second petition, and the report of the | precedent to the vesting of the title. 

secretary upon it, taker together, showed Ferris v. Coover, 10 Cal. S84 


that the parents, children and brothers were er 

referred to only aa inducements for enlarg- 14. Onerous conditions were not neces 
: ‘ sarily attached to grants issued under tl 
ing the bounty of the government to the pe- | coignization laws f 

2 he ae of Mexico. 

titioners, and not as distinct additional Scott v. Ward, 13 Cal. 435. 
beneficiaries; third, that the recital in the aie , ‘ . 
grant did not control the course of the title, 15. Where a Mexican grant contained the 
that it only disclosed the inducements which | following clauses designated in the imnstru- 
operated upon the governor to make the | ment as conditions, namely: ‘‘ First, meither 
grant, and that the language of the operative | the grantee nor his heirs can divide, nor 
clauses entirely excluded the idea that any | alienate the premises granted to theim, nur 
other person than the two Berreyesas who | place upon said premises any mortgage or 
petitioned were to become invested with the | other oe even though such mort wage or 
title; fourth, that Jose and Sisto Berreyesa, | charge be for pious purposes, nor shail they 


the grantees, were invested by the grant | convey the said premises in mortmainm; sec- 
with the full legal and beneficial title to the | ond, he may inclose the premises without 


land, exempt from any trust in favor of the | prejudice to the roads and easements; 


other members of the family. 
Berreyesa v. Schultz, 21 Cal. 513. 


CONDITIONAL GRANT. 


Ll. The sovereign power may, in dispos- 
ing of the national domain, annex such 
conditions to a grant as it sees fit; and in 
such case, a restriction against alienation 
inserted in a grant and anthorized by law 
will not be held void on the ground that it 
is against the policy of the law. 

Suiol v. Hepburn, 1 Cal. 254. 


he 
shall enjoy the premises frecly and exclusive- 
ly, devotiny them-to such cultivation and 
use as he may see proper; third, when the 
property shall be contirmed to him, he shail 
ask the proper judge that he give him 
juridical possession in virtue of this title, 
for which purpose the boundaries shall be 
marked, and some landmarks shall be placed 
about said premises; fourth, the land which 
is embraced in this grant, is only that which 
is named in the petition of the prantee, and 
which is delineated in the sketch attached 
hereto, and the judge who shall give him 


12. Questions as to the performance of the | possession thereof, shall make to this gov- 
conditions contained in a grant can only be | ernment a report of the quantity of land 
made by the grantor, and not by a mere} comprised in the grant:” //eld, that these 


naked trespasser. 
Buckalew v. Estell, 5 Cal. 108. 


13. On the eighteenth of June, 1841, Juan 
B. Alvarado, then governor of California, 
issucd a grant of a tract of land designated 
in New Helvetia, comprising cleven square 
leagues within certain specificd boundaries, 
to John A. Sutter, for himself and colonists, 
subject to the approval or disapproval of the 
supreme government and the 
junta, and upon certain conditions: Jleld, 


clauses were not properly Conditions, and 
there was nothing in any of the provisions 
which was onerous or burdensome to the 
grantee, or which could be regarded as a 
valuable consideration, moving the gov- 
ernment to make the grant. Id. 


GRANT OF OVERFLOWED LAND. 
16. If the United States has confirmed the 


epartmental | title to land in this state acquired from 


Mexico during Mexican rule, and which the 


first, that the grant was a conveyance of | state would otherwise have owned by virtue 
the land in full property, subject to be de- | of its sovereignty, the state has no power to 
feated by thesubsequent actionof thesupreme | dispose of the same. 


government and departmental assembly; 
second, that the clause in the grant against 


the obstruction of the highways and the] GRANT TO HUSBAND—HIS SEPA- 


navigation of streams were reservations in 
favor of the public; third, that the condi- 
tions as to maintenance of the Indians of 
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Ward v. Mulford, 32 Cal. 365. 
17. Whatever was expended by the com- | 


the different tribes in their possessions, and | munity, existing between Noe and his wife, 
the conditions of cultivation and occupancy of | in performing the conditions attached to the 
the land with families, attached to the grant | grant, constituted a claim in its favor against 


by force of the regulations of November 21, 


1828, were conditions subsequent which | the title to the property; that was fixed by 


the separate estate of Noe, but did not affect 


—_ ee 
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the terms of the grant, which was to the 
husband alone. Noe v. Card, 14 Cal. 576. 


48 Where a Mexican grant toa married 
man contained the following conditions: 
** First, neither the grantee nor his heirs can 
divide or alienate the premises granted to 
bir, nor place upon the same any mortgage 
or other charye, even though such mortgave 
or charge be for pious purposes, nor shall he 
couvcy it in mortinain; second, he can fence 
it without prejudicing the crossings, roads, 
servitudes; he can enjoy it freely and ex- 
clusively, destining it to the uses or cultiva- 
tion that best suits him, but in one year he 
@hall Luild a house which shall be inhabited; 
third, he shall solicit, as soon as possible, 
the proper Judge to give him aves pos- 
wes-ion, by virtue of this title, by which the 
boundaries shall be set out, in which 
boundaries he shall put landmarks and some 
fruit or rustic trees of some utility; fourth, 
the tract of land which is of one square 
leacue, a little mure or less, according to the 
sketch which gocs with the expediente ; 
the judge who may give the  posses- 
sion will have it measured according to 
the ordinances, mark out the boundaries, 
leaving the surplus which shall result to the 
nation for suitable uses; and, fifth, if he fail 
to perform these conditions he shall lose his 
right to the land, and it shall be denounce- 
able by others:” //eid, that the land granted 
was a donation and vested in the husband as 
his separate estate. 

Hood v. Hamilton, 33 Cal. 698. 


BOUNDARIES. 


19. If the owner of a Mexican grant of 
land makes a conveyance of a portion of the 
same before it has been surveyed or patented 
by the United States, and in his deed de- 
scribes the part conveyed as starting from 
the south-east corner of the rancho and run- 
ning thence along the southern boundary of 
the rancho one third its distance, the south- 
east corner and southern boundary are to be 
construed as the corner and boundary to 
be established by the final survey men- 
tioned in the patent of the United States, 
an not as the coraer and boundary as un- 
derstood by all parties when the deed was 
made, or as fixed by the juridical possession. 

Maxey v. Thurman, 50 Cal. 321. 

20. If adeced of a portion of a Mexican 
rancho «lescribes one of the boundaries of the 
part sold as running westerly from the south- 
cast corner of the rancho, ‘‘along the old 
roal forming the sonthern boundary of said 
rancho, to a point distant by an air line from 
sail south-cast corner one third the length 
of the southern boundary;” to arrive at the 
point where toe line ‘‘ one third the length 
of the southern boundary ” ends, the south- 
ern boundary and line one third its length 
must be run ia air lines, and not along the 
old ruad. Id. 
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21. If the officer giving juridical pos. 
session of a grant made by the Mexican na. 
tion, gave possession of land outside the 
boundaries of the grant, the possession thus 
a was unauthorized anid void, and con- 
erred no title except as to the land within 
the boundaries. Reed vy. Ybarra, 50 Cal. 465. 


22. If a decree made by a court of the 
United States, eonfirming a Mexican grant 
of land, describes its boundaries by perma- 
nent natural objects, and also by courses 
and distances, with a mention of the quan- 
tity, the description by Courses, distances, 
and guantity must yield to the boundaries 
by natural objects, if they do not agree. 

De Arguello v. Greer, 26 Cal. 615. 


23. It is error for the court to instruct the 
jury that, before the plaintiff can recover, 
the evidence must specifically fix and estab- 
lish the eastern boundary line of the grant 
under which plaintiff claimed, when it ap- 
pears from the evidence that the land in con- 
troversy is within that boundary line. The 
precise location of the line is of no mo- 
nent. Seaward v. Malotte, 15 Cal. 304. 


24. The Pulgas grant, in San Mateo coun- 
ty, is a erant by boundaries, and not by 
quantity, the description being, ‘‘tract known 
under the name of Las Pulgas, the bound- 
aries of which are, on the south the creek of 
San Francisquito, on the north that of San 
Mateo, on the east the estuaries, and on the 
west the cafiada de Raimundo,” and ‘‘the 
tract of which mention is made if of four 
leagues of latitude and onc of longitude.” 

McGarvey v. Little. 15 Cal. 27. 

See sec. 156, ct seq. 


GRANT OF A TRACT WITHIN A 
LARGER TRACT, 


25. On the twenty-first of January, 1842, 
the Mexican government granted to the In- 
dian chief Francisco Solano a tract of land 
called Suisun, covering four square leagues, 
within exterior limits, embracing about cight 
leagues. On the fourth of March, 1840, the 
same government granted to Armijo a tract 
of Jand called Tolenas, covering three leagues, 
within exterior limits embracing from twelve 
to twenty leagues. The maps referred to in 
both grants cover the land in controversy. 
Upon final contirmation and survey a patent 
was issued January 18, 1557, by the United 
States to Ritchie, successor in interest to 
Solano, for four leagues of land, with the 
specific description of the official survey 
Ly the United States. This patent covers 
the laud in dispute. The grant to Armijo, 
from whom defendant traced title, was con- 
firmed by the United States district court, 
and stands on appeal to the supreme court. 
Assuming that Armijo occupied and claimed 
from the entire quantity comprehended with- 
inthe map referred to in his prant, three 
specific leagues covering the land in contro- 
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versy: Held, that the patent is conclusive 
against the defendant, unless to show title 
superior to the patent under a confirmed 
Spanish or Mexican grant, located under 
those governments, or under the government 
of the United States; held, further, that the 
grants to Solanoand Armijo passed a present 
and immediate interest in the quantity of 
land specifically designated in their respect- 
ive grants, to be afterwards surveyed and 
laid off within the exterior limits of the gen- 
eral tracts by the government; that such sur- 
vey could only be made under the former 
government by its oflicers, and could not be 
made by the grantees themselves; that the 
right of survey passed, with other public 
rights, to the government of the United 
States, and is to be exercised in pursu- 
ance of its policy and in conformity with its 
laws; that by its legislation the subject of 
surveys is intrusted to the executive doaee 
ment; that the location of confirmed grants, 
when the quantity granted ia without specific 
boundaries, lying within a larger tract, rests 
exclusively with such department, and can 
not be reviewed or corrected by the judiciary, 
but is binding and conclusive upon it in 
actions of ejectment, except only when 
the patent issued thereon conflicts with prior 
rights of third parties, and then its inconclu- 
siveness is maintained, only so far as may be 
necessary for the protection of such prior 
rights. Waterman v. Sinith, 13 Cal. 373. 


26. The grant to Armijo, being of three 
leagues within a much larger area, and no 
survey having been made, gave him no title 
to any specitic three leagues of land, which 
would enable him to defend against ejectmcent 
on & patent. Id. 


27. Where a grant fs for four leagues of 
land, within a larger tract, the right to mcas- 
are off the speciiic quantity granted rested 
with the former government, and upon the 
ecssion, passed with other public rights to the 
United States. That right is political, and 
can not be exercised by the judicial depart- 
ment. Moore v. Wilkinson, 13 Cal. 478. 


28. The language of the court in Fremont 
v. United States, 17 How. 558, to the effect 
that a subsequent grantee of a tract with 
specific boundaries, withia the general exte- 
rior limits of the grant in that case, would 
have acquired a superior and better title than 
the original grantee, shown to have no appli- 
cation to this case, for the reason that there 
the grant was of a specific quantity of land 
lying within limits embracing a much larger 
quantity, and within which other grants 
might be made; while here the grant 13 of a 
tract of designated, though uncertain, 
boundaries; but embracing no surplus to be 
the subject of other grants. 

Leese v. Clark, 18 Cal. 535. 


29. Where a Mexican prant cedes a speci- 
fied quautity within a larger area, a se- 


lection and location of the specific quantity 
may be made by the grantee under such cir- 
cumstances, and accompanied with such dis- 
claimers as to estop him from the assertion 
of any title or right tu the possession of the 
remainder, existing within the exterior 
boundaries of the general tract, until by the 
action of the government it is determined 
that his claim under the grant shall be satis- 
fied by land elsewhere selected. 
Mahoney v. Van Winkle, 21 Cal. 552. 
30. There is nothing in the nature of a 
colonization grant prohibiting the grantee 
from restricting his general right to the pos- 
session of the entire tract. And when the 
grantee sclects his location and quantity, 
uses it, leascs it, sells or mortgages it, and 
disclaims title to the remainder, the selection 
is obligatory upon him until the government 
overrules his election and assigns him th 
land elsewhere. Id. 


31. No party but the government can 
question any selection made by the grantee 
under his grant. As against all other parties, 
it is sutiicient for the grantee to show that 
the land selected lics within the boun:laries 
designated in the grant. But to restrict 
the possessory right of the grantee to the 
selection made, the selection must be accom- 
panied with such disclaimers as to the residue 
of the general tract as to operate as an es- 
toppel ujon him. Id. 


32. Under the official segregation of the 
specific quantity granted, the entire tract 
within the exterior boundaries of the grant 
is exempted from pre-emption and settlement 
by the legislation of congress. Id. 


33. A confirmee of a Mexican grant, 
after a decree confirming to him a speciticd 
quantity within exterior limits, fixed by the 
grant, embracing more than the’ quantity 
confirmed, may maintain, until an official 
segregation is made, ejJestment for any por- 
tion of the land embraced within the exterior 
limits agaist one in possession claiming to 
be a pre-emptioner under the laws of the 
United States. Id. 

34. Where a Mexican grant cedes a tract 
land known by a particular name, and 
specifies, in pursuance of the grantee’s peti- 
tion, that a certain quantity is embraced 
within the limits of the tract, and also that 
any surplus above the specified quantity 
which, upon a survey and measurement by 
the government, may be found within its 
boundaries, is reserved for the benetit of the 
nation; such grant vests in the grantee the 
rizht to the possession of the entire tract, 
until by an oiicial measurement and survey 
it has been determined that a surplus exists 
and the limits of the speciiic quantity pranted 
are established. Id. 

35. The grantee can not, in such case, 
himself male the measurement and segre- 
gation, but must await the action of the 
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government. Iic is therefore directly inter- 
estel until the oliicial sevregation to protect 
the cntire tract from waste and injury, and 
toim:rove it; and until then third persons 
can not question his right to the possession of 
the whoie. Id. 


36. The holder of ao grant of land made by 
Mexico, of a specitic quantity, to be located 
Within the exterior limits of a larger tract, 
axjures a vested interest in the larger 
trast which entitles him to the possession 
of tle same, and the rents and protits thereof, 
until the speciiic quantity granted is segre- 
gated by the government. 

Rich v. Maples, 33 Cal. 102. 


37. That a Mexican grant cedinga specific 
quantity of land within exterior bounda- 
ri23 embracing a larger quantity, conveys a 
titie upon which an action of ejectment for 
at least the quantity specified may be main- 
tained, has been several times decided by 
this court, and must be considered as settled 
ev far as the question depends upon the judg- 
menis uf the statecourts. If before a ‘ari. 
ical survey tice Grantee cam recover any 
particular portion, he can recover the whole. 

Mahoney v. Van Winkle, 21 Cal. 652. 


PRESUMPTION AS TO CHARACTER OF. 


33. Where a specific quantity of land has 
been contirmed to a grantee claiming under 
a Mexican or Spanish grant, or to his as- 
sions, cnd a survey has been made of the 
quan ity confirmed, which survey has been 
set aside by the United States district court, 
tue presumption is that the grant was of a 
Bpecilis quantity to be selected and segre- 
gated within the area of a larger tract. 

Thornton v. Mahoney, 24 Cal. 569. 


39. Nor is it the province of a jury to 
determine whether a grant could fairly be 
presumed from a on of a certain 
Cliaracter. Castro v. Gill, 5 Cal. 40. 


40. Theo presumption of validity attends 
every grant iasucd by parties authorized to 
grant, when there is nothing on its face im- 
jeaching its varidity. It is incumbent on 
thus: who contest its validity to support 
their objections. The burden of proof rests 
uponthem. Payne v. Treadwell, 16 Cal. 220. 


41. The general rule is that when the acts 
of the officers of a forcign government 
are brought in question in our courts, the 
acts perfor:ned by them will be presumed to 
hive beeu within the scope of their lawful 
autuority, unless the contrary appears. 

Mott v. Reyes, 45 Cal. 379. 


42. Nicto, under a permission from the 
Spanish government in 1784, to graze his 
cattle on a tract of land in Los Angeles, took 
Kapa of said tract and occupied it until 


death in 1804; subscqucut to which his 
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four sons continued the occupation under the 
same permission, but claimed to be the own- 
ers of the premises. In 1832, two of the 
sons died, both of them leaving widows, and 
one of them five children, surviving. In 
1833, the two sons and the widows verbally 
agreed upon a partition of the premises, and 
to apply to the governor of the department 
for separate grants to them for the portions 
received by them respectively on their par- 
tition. A partition was accordingly made, 
and a petition was presented to the governor 
representing that in 1784 Governor Fages 
had granted the premises to their ancestor, 
Nieto, and given him the possession thereof, 
but that the title papers had been misplaced, 
and asking that separate titles be awarded 
to them for the several portions received by 
them on their partition. Upon the petition 
a decree was made by the governor, July 
27, 1833, declaring that the parties were own- 
ers in fee of the premises, and designating the 
portion falling tocach, and directing that ju- 
ridical possession be given to them. After- 
wards, December 21, 1833, a further decrce 
was made by the governor directing the exe- 
cution of the titles, and delivery of juridical 
possession, and in 1854 the several grants so- 
licited were issued. In the grant to Josefa 
Cota, the widow having the five children, was 
a recital that she had shown herself entitled to 
the estate of the deceased Nieto, and the form 
of the granting clause wasa declaration to her 
of the ownership of the land. Mer grant con- 
tained the usual conditions niinexed to grants 
in colonization. In 1643, the governor hav- 
ing released the condition against alicnation, 
she conveyed the land to the defendant. 
The plaintiffs are the children of Josefa Cota 
and her husband, the son of Nieto, and seek 
to recover the land upon the ground that a 
title vested in them on the death of their 
fatheras his heirs, which their mother Josefa 
had no authority to convey. It was shown 
upon the trial that Nicto never had any title 
from the Spanish government, but only a 
written permission to graze cattle upon the 
tract of which he took possession: //eldd, 
first, that the presumption of the title from 
the long possession of Nieto and his chil- 
dren was repelled and destroyed by the in- 
strument under which such possession was 
had; second, that by the possession under 
the written permission no title was acquired 
by prescription; third, that neither by the 
averments in the petition, nor by any of the 
recitals in the decrees of the governor, or 
in the grant to Josefa was she or the defenc- 
ant estopped from denying that Nieto and 
his children had any title to the land; and, 
fourth, that the title remained in the Mex- 
ican government until the decree of con- 
cezsion made by the governor in 1833, 
which was followed by the grants of the 
separate parcels in 1834; and that therefore 
the plaintitis had no title, and could not 
recover. Nieto v. Carpenter, 21 Cal. 450. 
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EFFECT OF ACT OF CONGRESS UPON 
TITLES. 


43. The act of March 3, 1851, was passed 
for the purpose of Carrying the treaty of 
Guadalupe Hidalgo into effect. It has 
there provided for protecting all titles, legal 
or equitable, acquired previous to the cession. 

eschemacher v. Thompson, 18 Cal. 11. 


44. No law authorizes a forfeiture of any 
rights of property, under a Mexican grant, 
for any act or omission on the part of the 
grantee since the treaty of Guadalupe Hi- 
dalgo. Waterman v. Smith, 13 Cal. 373. 


45. By the act of March 3, 1851, the new 
government has designated the manner and 
conditions under which the right and power 
of location will be exercised, and declared 
the effect which shall be given to the pro- 
ceedings had. Parties taking in subordina. 
tion to the future action of the govern- 
ment, old or new, in determining the limits 
of an elder grant, are in no position to ques- 
tion those proceedings. 

Leese v. Clark, 18 Cal. 535. 


46. The act of March 3, 1851, to as- 
Certain and scttle private land claims in Cali- 
fornia, was see to enable the government 
to execute its treaty obligations, and to 
ascertain what were public lands. By that 
act the government has announced the con- 
ditions upon which it will discharge its polit- 
ical duties to Mexican tees, and at the 
sume time separate and distinguish their 
rights from the public property. It has 
there required all claims to land to be pre- 
sented within two years from the date of the 
act, and declared, in effect, that if upon such 
presentation they are found by the tribunal 
established for their investigation, and by 
the courts on appeal, to be valid, it will take 
such action as will result in rendering them 
perfect titles. But it has also declared, in 
effect, by the same act, that if claims con- 
stituting only interests in land, requiring 
measurement and segregation from thie 
public domain, be not thus presented, it will 
take no action for their protection, and the 
claims will be considered and treated as 
abandoned. Legislation of this character is 
not subject to any constitutional objec- 
tion. Estrada v. Murphy, 19 Cal. 248. 


47. The act of March 3, 1851, does not 
mean that whencver a claim under a grant is 
not presented, the land shall be deemed ab- 
solutely a part of the public domain, but 
that it shall be thus treated so far as any 
light of the particular claimant is concerned. 
Other parties may have successfully asserted 
claims to the same land, with refercnce to 
whom it would be held as private property: 

Id. 


48. The United States, after the acquisi- 
tion of California from Mexico, was bound 
to respect, not only perfect titles acquired 
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by the inhabitants under Mexican domina- 
tion, but also to respect such eqt.‘table 
Claims as had their origin in the action of 
the Mexican government, but were inchoate 
at the date of the succession, and to take 
such steps as were necessary to perfect the 
same. Ward v. Mulford, 32 Cal. 365. 
See secs. 52-6], 143, 148, 151, 155. 


EFFECT OF REJECTION OF CLAIM. 


49. By section 13 of the act of congress 
of March 3, 1851, establishing a board of 
land commissioners for the adjudication of 
private land claims in the state of Califor- 
nia, the final rejection of a claim operates, 
proprio vigore, to restore the land included 
therein to the mass of the public domain, 
without further action by the land depart- 
ment of the government, and the same be- 
come subject, at once, to location, or appro- 
priation, in any manner provided by law. 

Rush v. Casey, 39 Cal. 339. 

50. The final rejection of a Mexican land 
claim under the provisions of the act of 
congress of tho third of March, 1851, oper- 
ates, proprio viyjore, to restore the land to 
the mass of the public domain. 


McGary v. Hastings, 39 Cal. 360. 


S51. If a Mexican grant of land is rejected, 
from the time of its rejection the land be- 
comes a part of the public domain of the 
United States, and open to pre-emption. 

Page v. Fowler, 37 Cal. 100. 


52. The act of congress of March 3, 1863, 
entitled ‘‘an act to grant the right of pre- 
emption to certain purchases on the Suscsol 
rancho, in California,” provided that it 
should be lawful for individuals, bona jude 
peu from Vallejo, or his assigns, of 
and on said rancho, to enter at one dollar 
and twenty-five cents per acre, said land so 
purchased, to the extent to which each had 
reduced to possession. Said rancho was 
clamed by Vallejo under a Mexican grant 
which had been rejected by the supreme 
court of the United States: //el/, that the 
said act describes the specific tract of land 
which each individual purchaser from Va- 
Hejo is entitled to enter, and for that reason 
doe3 not come within the rule laid down in 
Chotard v. Pope, 12 Wheat. 587, that when 
a party is authorized by act of congress gen- 
erally to enter a given quantity of land within 
larger boundaries, he can not take lands upou 
which a pre-emption or some other right 
has attached; Acdd, further, that said act 
withdraws the lands which had been pur- 
chased bona fide from Vallejo, and reduced 
to possession from the operation of the gen- 
eral pre-emption laws, and gives such pur- 
chasers and possessors a right to enter the 
same as avainst one who had taken steps to 
become a pre-emptor on the same, under the 
general pre-emption laws, before the passaga 
of said act; hed, further, that said act did not 
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confine purebasera from Vallejo or their as- 
sizns, to one hundred and sixty acres, but 
aliuwed them to enter to the extent of the 
posseasion of each. 
Hutton v. Frisbie, 37 Cal. 475. 
$3. The statute does not prohibit a pur- 
chascr of land within the limits of the city 
of Vallejo, situated on said rancho, from pre- 
senting his claim for, and entering such land. 
Durfee v. Plaisted, 38 Cal. 80. 


S54. The exception ‘‘cf such lands as may 
be designated by the president,” contained 
in the proviso to the fifth section of the act, 
has reference only to such designation as 
thereafter might be made. Id. 


55. A patent issued pursuant to the pro- 
visions of the act of congress granting the 
rizht of pre-emption, etc., to the purchasers 
of the Suscol rancho, is the record of the 
government that the land was subject to 
entry ly the patentees, and was entered by 
them in conformity to law; and is conclu- 
sive evidence of the regularity, as well as of 
the validity of the action of the officers, in 
confirming the title of the patentees as pur- 
chasers from Vallejo or his assigns. Id. 


56. No one who does not connect himself 
witb the source of title to the Suscol rancho 
will be permitted to inquire whether the con- 
ditions of the statute were complied with, or 
whether the otticers issuing the patent right- 
fully performed their duty. Id. 

57. A patent issued to two or more per- 
sons, by virtue of the act of congress of 
March 3, 1863, granting the right of pre-emp- 
tion, etc., to the purchasers of the Suscol 
rancho, creates, presumptively, a tenancy 
in common in the patentees, as between 
them and third parties. 

Frisbie v. Marquez, 39 Cal. 451. 


58. It was the special duty of the register 
and receiver of the United States land office 
at San Francisco to take proof of the neces- 
sary facts entitling applicants, under the act 
of congress of March 3, 1862, relative to the 
Susewl] rancho, to the benefit of that act; and 
where there is no charge of fraudulent proofs, 
the award of the register and receiver 
will be regarded as conclusive. 

Marquez v. Frisbie, 41 Cal. 624. 


59. By the act of March 3, 1863, relative 
to the Suscol rancho, all the lands included 
in the grant to Vallejo are withdrawn from 
the operation of the general pre-emption 
laws of the United States, and an attempt to 
pre-empt such lands under the general laws 
13 futile and confers no title, either legal or 
equitable. Id. 

60. One who claims the benefit of the act 
of conyress, passed March 3, 1863, granting 
the risht of pre-emption to purchasers from 
Vallejo, of land in the Suscol rancho, before 
the rejection of Vallcjo’s claim thereto by the 
supreme court of the United States, must 


show that he purchased from Vallejo, or his 
assigns, and had reduced the land to pos- 
session before the time of said rejection of 
Vallejo’s claim. 
Tormey v. True, 45 Cal. 105. 
61. The act of congress, approved March 
3, 1863, granting the right of pre-emption 
to bona fide purchasers from Vallejo of 
the Suscol rancho, or portions thereof, gave to 
such pee the mere privilege of acquir- 
ing the title from the United States; and 
those who failed or refused to exercise that 
privilege lost all right to claim the benefit 
of the act. Sheehy v. True, 45 Cal. 236. 


PATENTS. 
Validity of. 


62. Until the validity of a grant from the 
Spanish or Mexican government has been de- 
termined by the tribunals of the United 
States, under the act of congress of March 3, 
1851, it can not be made the basis for im- 
peaching a patent for the same premises. 

Rico v. Spence, 21 Cal. 504. 


63. Where the validity of the claim of the 
defendant, under a Mexican grant, had been 
recognized and confirmed, and a patent to 
him issued thereon by the United States: 
Held, that the plaintiff, relying solely upon 
an opposing unconfirmed grant from the 
Mexican government, embracing the same 
premises, could not call in question the 
rights of the defendant, either in law or 
equity. Id. 

64. A patent of land from the United 
States passes to the patentee all the inter- 
est of the United States, whatever it may 
be, in everything connected with the soil, or 
forming any portion of its bed or fixed to its 
surface; in short, in everything embraced 
within the term ‘ land.” 

Moore v. Smaw, 17 Cal. 199. 
Fremont v. Flower, Id. 


65. The United States occupy, with refer- 
ence to.their real property within the limits 
of a state, only the position of a private pro- 

rietor, with the exception of exemption 
rom state taxation, and their patent of such 
property is subject to the same general rules 
of construction which apply to convey- 
ances of individuals. Id. 


66. The patent of the Mariposa estate 
from the United States issued to Fremont 
upon contirmation of a grant from the former 
Mexican government invested the patentee 
with the ownership of the precious 
metals which the land contains; it trans- 
ferred to the patentee all interests which the 
United States possessed in the soil and 
everything included therein or connected 
therewith, and the rights of the owners 
('remont and parties who have become in- 
terested with him) in that respect can not 
be enlarged or diminished by any license 
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from the state. They hold the mining claims 
in the land independent of this section of the 
revenue act named, and may extract the 
old themselves, or allow others to extract 
it upon such terms as they may judge most 

advantageous to their interests. 
Ah Hee v. Crippen, 19 Cal. 491. 


67. The act of March 3, 1851, ‘to as- 
certain and settle private land claims in 
California,” does not restrict the operations 
of the patents issued by the United States 
upon contirmation of the claims to the inter- 
ests acquired by the claimants from the 
former yovernment, nor distinguish the pat- 
ents so issued from other patents issued by 
the United States. Patents issued under the 
act are without words of reservation or 
limitation, except that they shall not affect 
third persons. Moore v. Smaw, 17 Cal. 199. 

Fremont v. Flower, Id. 


68. By the patent, the government is 
estopped from asserting title to the prem- 
ises, and if Fremont is estopped from assert- 
ing title against defendant, then it would 
have, by merely occupying the land as pub- 
lic land, rights superior to both, and that, 
too, in the face of an express prohibition of 
the sale by the government of the mineral 
lands. Bogysv. Merced M. Co., 14 Cal. 279. 


69. A patent from the United States for 
land in California, issued upon a contirma- 
tion of claims held under grants of the 
former Mexican government, invests the pat- 
entec with the ownership of the precious 
metals which the land may contain. Id. 


70. A patent from the United States upon 
the confirmation of a Mexican grant carries 
with it the ownership of the minerals in the 
land patented; and in ejectment for such 
land defendant can not set up, as against the 
United States, or as against parties claining 
from the United States, the paramount pro- 
prictor, a title resting upon mining rules 
and regulations. 

Fremont v. Seals, 18 Cal. 433. 

71. The patent is not only the deed of 
the Uxited States, but it is a solemn rec- 
ord of the government, of its action and 
judgment wilh respect to the title of the 
clainant existing at the date of the cession. 
By it the sovereign power, which alone could 
determine the matter, declares that the pre- 
vious grant was genuine; that the claim un- 
der it was valid and entitled to recognition 
and contirmation by the law of nations and 
the stipulations of the treaty; and that the 
tat was located or night have been located 

y the former governinert, and is correctly 
located by the new government, so as to em- 
brace the premises as they are surveyed and 
described. Whilst this declaration remains 
of record, the government itself can not ques- 
tion its verity, nor can parties claiming 
throush the government by title subsequent. 

Teschemacher v. Thompson, 18 Cal. 11. 


ee 
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72. A patent for lands under a confirmed 
Mexican grant and final survey, which shows 
upon its face that it includes lands embraced 
in a previously approved final survey 
of another confirmed Mexican grant, is not 
void as to that portion of the lands included 
in both surveys. 

Yates v. Smith, 40 Cal. 662. 


73. A note by the commissioner of 
the general land office, contained in a patent 
for lands, under a confirmed Mexican grant, 
to the effect that the lands granted in the 
patent included lands embraced in the final 
survey of a previously confirmed Mexican 
grant, does not operate to except the lands 
so included from the lands granted in the 
patent. Id 


74. A patent of a Mexican grant of land 
is not issued without authority of law, be- 
cause the surveyor-general of California 
transmits to the general land office the plat 
and survey of the land certified and ap- 
proved by him, instead of having the trans- 
mission made by the confirmee. 

Chipley v. Farris, 45 Cal. 527. 


75. The issuance of the patent is the 
last step in the proceedings for the contirma- 
tion of a Spanish or Mexican grant, under 
the act of congress of 1851. 


76. Neither the claimant of a Mexican 
grant, nor those claiming title through him, 
can introduce evidence in an action brought 
hy them to recover possession of the grant, 
or a portion thereof, to show that the patent 
issued therefor was void. 


77. It is not necessary that a patent 
issued for a Mexican grant, under the act of 
1851, for the settlement of private land 
claims in California, should be accepted by 
or delivered to the claimant or patentee. 
The patent takes effect when issued. 

Miller v. Dale, 44 Cal. 562. 


78. If the patentee to whom the patent is 
made, under the act of March 3, 1851, to 
settle private land claims in California, dies 
before the patent is issued, the title to the 
land therein designated becomes vested in 
the heirs, devisees, or assignees of the 
deceased patentee, the same as if the patent 
had issued during his lie. Id. 


79. A title to land founded upon the con- 
firmation and survey of a Mexican grant, 
and a patent issued in pursuance thereof, or 
a confirmed survey, which is pow equivalent 
to a patent, takes effect by relation at the 
date of filing the petition therefor, and will 
prevail over a subsequent patent issued 
upon a purchase from the United States. 

Morrill v. Chapman, 35 Cal. 85. 


80. A patent fora Mexican grant of land 
is a record which binds both the govern. 
ment and the claimant, and those derivin 
title from him, and can not be attacked 
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hy cither party, except by direct pro. 

ceeaings instituted for that purpose. 
Chipley v. Farris, 45 Cal. 527. 
Muller v. Dale, 44 Id. 562. 

61. In ejectment between those claiming 
under a confirmed Mexican nt for which 
a jyatent has been issued, and those claiming 
under another confirmed grant for which no 
patent has been issued, the court can not 
Inquire whether the confirmation which 
resulted in the issuin: of a patent was ob- 
tain-d by the usc of false and fraudulent 
evidence. Miller v. Dale, 44 Cal. 562. 


82. A patent is a record of the govern- 
ment which can not be assailed on the 
und that it was obtained by false or 
rau:lulent evidence, in a collateral action in 
which it igs used as evidence as a source of 
tutle. Td. 


83. A patent of a confirmed Mexican 
grant of land issued by the United States 
can net be calicd in question in an action 
brougit by those claiming under it to re- 
cover possession of land, by evidence show. 
ing that the Mexican government had 

‘rd to the grantce more than eleven 
easues of ends previous to the grant on 
which the patent was issued. 

Kimball v. Semple, 25 Cal. 440. 

84. A patent issued by the United States 
for a contirmed Mexican or Spanish grant 
will not be vacated by a state court because 
the grantee had received a donation of morc 
than cleven squzre leagues of land from 
Mexico or Spain before he received the grant 
coniirmed. Semple v. Hagar, 27 Cal. 163. 


85. Both the officers of the government 
and th: grantee, as well as those in privity 
with hit, are bound by the recital of facts 
contained in the patent for a Mexican grant. 

Mciarrahan v. New Idria Co., 49 Cal. 331. 


86. Neither the president nor any officer 
of the government has any power to dis- 
poss of the pubiic domain, or to sim or 
cause the seal of the United States to be af- 
fixed to a patent, except such as is conferred 
by a statute of the United States. : 


87. A patent toa Mexican grant of land 
can not be issued until after a final confir- 
mation. Td. 

88. While the recitals of fact contained 
in a patent are binding on all concerned, an 
opinion of the executive officers as to mat- 
tera of law, indicated cither by the act of 
issuing the patent, or by the recitals con- 
tain: therein, is not conclusive. Id. 

89. A patent for a Mexican grant of land, 
issucd while an appeal to the supreme 
court from the decree of the district court 
conuimmning the same is , is void. Id. 


Tit'e by. 


90. The patent establishes the title of the 
patentec, from the date of the grant; the 
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character of such title depending, up to the 
issuance of the patent, upon the nature of 
the grant, and the proceedings of the former 
government in relation thercto; whether the 
crant were of a specific tract sesregated 
from other land by defined boundaries; or 
whether the grant were of a certain quantity 
of land lying in a larger tract, and in thie lat- 
ter case, whether juridical possession had 
been given to the grantee. 

Stark v. Barrett, 15 Cal. 361. 


91. Conveyances by tho grantee pre- 
vious to the patent pass only his right under 
the grant. But the patent estabiishes the 
validity of all properly executed interme- 
diate transfers of the grantec’s interest. Id. 


92. Even if it were necessary, as against 
trespassers, to establish the existence and 
validity of the grant, the recitals in the 
ear arc of themselves sufficient evidence 
or that purpose. fd. 


93. Until such partition, the prantee is 
entitled to the use and possession as Co- 
tenant, in such parcel, with the other own- 
ers. Td. 


94. Tho government of the United States 
issued a patent for a Mexican grant to Meycr, 
Bennitz, IIendy, Glein, and Duncan, jointly. 
Prior to the issuing of the patent, Mcycr and 
Bennitz conveyed to Biller; and Glein and 
Hendy conveyed to Platt. Subsequently 
Bihler brought suit against Platt, but not 
against Duucan, to quict title to a specific 
part of the grant claimed under a deed 
from Rufus, the original grantee. The 
plaintiff alleved in his coinplaint that he 
was the owner in fee simple absolute of the 
land in controversy: eld, that the legal 
title conveyed by the patent vested in the 
five patentees as tenants in common, and 
that whatever equities the plaintiff had 
founded on the specitic conveyance must be 
determined in an action with appropriate 
pleadings, in which all the necessary partics 
are before the court. 

Bihler v. Platt, 52 Cal. 550. 


95. If a patent for a confirmed Mexican 
grant of land recites the decree of contirma- 
tion and the plat and certificate of survey of 
the surveyor-general, giving the courses and 
distances, and the certificate states that the 
Jand confirmed ig bounded as therein de- 
scribed, and the decree bounds the land oa 
the sea shore on one side, but the calls and 
plat of the survey extend from the interior 
to the sea shore, and then extend along the 
sca shore in places at and below low tile to 
a point on the shore, and the patent grants 
the land described in the survey, the patent 
will be construed as conveying the land 
only to the high-tide line alon the shore. 

More v. Massini, 37 Cal. 432. 


96. The map is an important part of the 
patent, and in questions of location is often 
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entitied to as much, and perhaps more, 
weight, than the courses and distances, 
Black v. Sprague, 54 Cal. 266. 


97. The same rule prevails when the dis- 
tance is called for upon a traveled highway. 
People v. Henderson, 40 Cal. 29. 


98. To a patent issued upon the contirma- 
tion of a grant from the Mexican governor of 
lots within the limits of the pueblo, the 
same Operation and effect should be ac- 
corded as to any other patent, regular upon 
its face, issucd by the United States, upon 
the coulirmation of « claim under a Mexican 
grant, pursuant to the act of congress of 
March 3, 1851. Leese v. Clark, 18 Cal. 535. 


99. A patent is the last act of a series 
of proccedings taken for the recognition and 
confirmation of the claim of the patentees to 
the land it eimbraces, the first of which is 
the petition to the board of land commis- 
aioners. With respect to such proceedings 
it takes effect by relation at the date of the 
lirstact. «As the deed of the United States, 
it is to be regarded ag if it had been executed 
at that time. It passes whatever interests 
the United States may then have possessed 
in the premises. 1t operates in cons3erjuence 
asan absolute bar to all claims under the 
United States having their origin subse- 
quent to tuc petition. Id. 

See also Stark v. Barrett, 15 Cal. 361. 


100. It is also a record of the govern- 
ment, showing its action and judgment with 
respect to tie title of the patentees at the 
date of the cesrion. By the treaty of 
Guadalups Hidalgo, the United States 
atipulated for the protection of the rizhts of 
property of the inabitants of the ceded ter- 
ritory. Independent of the treaty stipula- 
tions, the inhabitants were entitled to such 
protection by the law of nations. The obli- 
gation thus devolved upon the government, 
upon the acquisition of the country, was 
political in its character, and to be executed 
in such manner as itinight judge expedient. 
To execute this obligation required an in- 
quiry into the nature and extent of the 
claims asserted to property at the date of the 
treaty. This myuiry involved an investiga- 
tion into the genuineness of the title papers 
of the patentees, and an ascertainment of 
the quantity, location, and boundary of the 
property claimed. The patent is the final 
act on the part of the government, resulting 
from such inquiries; and as toall the matters 
of fact and law essential to authorize its 
issuance, 16 imports absolute verity. It can 
only be vacated and set aside by dircct 
poeee instituted by the government, or 
xy partics acting in the name and by the 
authority of the government. Until thus 
vacated, it is Conclusive, not only as be- 
tween the patentces and the government, 
but between parties claiming in privity with 
either by title subsequent. ld. 


1LO1. Where claimants had, prior to the 
issuance of a patent, published a notice that 
they had become the owners of the grant, 
specifying its boundarics, and warning off 
trespassers: //eld, that they were not estop- 
ped from claiming, under their patent, land 

outside of those boundaries. 
Moore v. Wilkinson, 13 Cal. 478. 


When takes Evffect. 


102. The survey having been made in 
July, 1855, Ritchie haviny died in July, 1856, 
the patent, dated January, 1857, is to be re- 

sted as if it had received the signature of 
the president at the completion of the seg- 
regation of the land. 

Waterman v. Smith, 13 Cal. 373. 


103. The patent, as the deed of the 
United States, takes effect only from the 
date of the presentation of the petition of 
the patentees to the board of land commis- 
signers. But as the record of the govern- 
ment of the existence and validity of the 
grant it establishes the title of the patentees 
trom the date of the grant, such title de- 
pending, up to the issuance of the patent, 
upon the character of the grant and the pro- 
ceedings of the former government in refer- 
ence tu it; whether it wereof a specilic tract 
separated from other lands by larger extent; 
and in the latter case whether or not the 
quantity had been located by official author- 
ity. Teschemacher v. Thompson, 1S Cal. 11. 


104. A patent takes effect, by relation, 
at the date of the presentation of the peti- 
tion of the patentee to the board of land 
commissioners. And where such petition 
was presented in March, 1852, at which time 
the pre-cmption laws of the United States 
werc not extended to California, the rights, 
if any, of parties claiming under those 
laws are subordinate to the result of the 
proceedings then pending by the grantee 
before the tribunals and otticers of the 
United States. 

Moore yv. Wilkinson, 13 Cal. 478. 


105. The patent took effect 2s the deed 
of the United States at the date of the pres- 
entation of the claim under the grant to the 
board of land commissioners in August, 1892, 
It is the record of the government, that on 
that day the land it embraces was within the 
boundaries designated by the grant and sub- 
ject to appropriation to satisfy the claims of 
the heirs of the grantee, and until vacated it 
imports a3 azainst the government, and all 
parties claiming under the government by 
title subsequent, absolute verity. It can only 
be impeached by the government by direct 
proccedings for its annulment or limitation, 
and such proceedings, unless accompanied by 
injunction from the court in which they are 
taken, can not, before decree, impair the 
rights of the patentecs, or those claiming 
under them; and the institution of the suit 
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of the United States constituted of itself no 


ground for granting the injunction. 
Ely v. Frisbie, 17 Cal. 250. 
106. A patent of the United States, issued 
toa confirinee of aSpanish or Mexican grant, 
under the act of cougress of March 3, 1851, 
treated simply as the deed of the United 
States, is in its operation like the deed of any 
other grantor and passes only such interest 
as the United States possessed, the deed tak- 
ing ctfect by relation at the date of the pres- 
entation of the petition of the patentee to 
the board of land commissioners. But such 
patent is not merely a deel of the United 
States; it is a record of the government 
—~f its action and judgment with respect to 
the title of the patentee existing at the date 
of the cession of California—and as such 
record is conclusive evidence of title in 
the patentee at the time the jurisdiction of 
the subject passed from the Mexican govern- 

ment to the United States. 

Leese v. Clark, 20 Cal. 387. 
107. A patent of the United States, fol- 
lowing a final decree affirming the validity 
of a Mexican grant in a proceeding instituted 
before the United States land commission to 
oltain a contirmation of the grant, takes 
efiect by relation at the date of the presen- 
tatiun of the petition to the land commis- 
sion, and is to be regarded, so far as all in- 
termediate conveyances are concerned, as 

having been executed at that time. 
Touchard v. Crow, 20 Cal. 150. 


108. Where, on the twenty-fourth day of 
February, 1852, II. and others filed a peti- 
tion before the United States land commis- 
sion for a confirmation of a grant of land from 
the Mexican government, and in the United 
States district court, to which the proceed- 
ings had been appealed to, a final decree of 
con{irmation was rendered in November, 
1855, upon which a patent subsequently is- 
sued: //eld, that a deed made by H. on the 
thirtieth day of July, 1852, of his interest in 
the land embraced inthe grant, passed the 
legal title subsequently acquired by the 
patent. Id. 

109. A patent takes effect by relation 
from the first step in the proceeding for con- 


firmation of the grant. 
Yount v. Howell, 14 Cal. 465. 


CONFIRMATION. 


110. Since the act of congress of 1860, 
taking the approval of surveys of Mexican 
grants from the executive ylepartinent and 
placing it in the judicial, the final confirma- 
tion of a grant is the final judgment of the 
court on the question of location, and not 


the issuance of a patent. 
Mahoney v. Van Winkle, 33 Cal. 448. 


111. A decree of confirmation of a 
grant by the United States land commission 


and the United States district court can not 
be impeached in an action of ejectment be- 
tween a party claiming under the grant and 
a third party. Rose v. Davis, 11 Cal. 133. 


112. If a decree confirming a Mexican 
nt of land confirms it by metes and 
unds, subject to ‘‘deductions ” of certain 
ranchos (naming them) within the exterior 
bounds of the confirmed grant, and then pro- 
vides that the excepted ranchos are excluded 
from the confirmation, the confirmation ex- 
tends only to such lands as are not included 

within the excepted ranchos. 
San Jose v. Uridias, 37 Cal. 339. 


113. A confirmation of a grant of land 
made by Mexico, under the provisions of the 
act of congress of March 3, 1851, necessarily 
requires a confirmee, and, although the con- 
firmation may inure in law or in equity to 
the benefit of other persons than the con- 
firmee, yet the person whose claim is con- 
firmed is the confirmee. 

Schmitt v. Giovanari, 43 Cal. 617. 


114. One who bought land included in a 
Mexican grant before the presentation of a 
petition for its confirmation became entitled 
to have a confirmation of his claim, but if he 
neglected to apply for the same, and suf- 
fered his grantor to present a petition and 
have a confirmation made to such grantor, he 
must, in order to obtain the benetit of the con- 
firination, so far as the legal title is concerned, 
rely on the estoppel springing from his 
vendor’s deed, unless there is a clause in 
the decree of confirmation giving him the 
benefit of the same. Id 


115. The construction given by the su- 
preme court of tho United States tu its de- 
cree confirming a Mexican grant of land in 
California is of binding authority in the 
state courts. ' Id. 

116. A decree of a court of the United 
States confirming a Mexican grant to one 
who had purchased from the original grantee, 
and which declared that the confirmation 
should be without prejudice to the legal rep- 
rescntatives of the original grantee, and 
should inure to the benetit of any person who 
owned the land by any title dcrived from 
the original grantee, gives a perfect title to 
a purchaser from the confirmec, who bought 
from him before he presented his petition for 
a confirmation to the commissioners appoint- 
ed under the act of congress of March 3, 
1851, as against one who bought from him 
after the contirmation. 


117. The board of land commissioners, 
or the United States court, in passing upon 
and confirming a Mexican or Spanish grant 
of land, must necessarily find, not only that 
the alleged grantee was in fact the grantee 
of the Mexican or Spanish government, but 
also that he was competent to take the 
grant. Semple v. Hagar, 27 Cal. 163. 


118. The board of United States land com- 
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missioners, established by the act of congress 
entitled ‘‘an act to ascertain and settle pri- 
vate land claims in the state of California,” 
passed March 3, 1851, had jurisdiction of a 
clin presented by the grantees for the con- 
1.rination of a Mexican grant, made in 1839, 
Ly Alvarado, then governor, of lots within 
the limits of the pueblo of San Fransisso; 
and such claim was not required to be pre- 
sented to the board by the corporate au- 
thorities of the city. 

Leese v. Clark, 18 Cal. 535, 


119. The second provision of section 14 of 
the uct, requiring the claiin to any city, or 
town, or villaye lot, where the city, town, or 
village existe on the seventh of July, 1846, 
to be presented to the board by the corpo- 
rate authorities, does not extend to all lots 
situated within the limits of the city, town, 
or village which thus existed, but only to 
lots belonging to or claimed by such city, 
town, or villave, thus authorizing, with other 
provisions of the section, the corporate au- 
thorities to present, under one general claim, 
the interest of the city, town, or village, and 
the sepurate interests of individuals under 
concessions from those authoritics. id. 


120. The confirmation of a claim, whether 
made to corporate authorities cr to individ- 
uals, can only be for the benefit of the claim- 
ants or parties deriving title through them. 
It can not inure to the bencfit of parties 
holding adversely to the title conlirmed, 
as tlicre exists no privity of estate between 
them and the contirmec. Id. 

121. The judgment of the board of land 
comuussioncra, the tribunal of original juris- 
diction, 13 suliicient evidence of such con- 
firmation, uulcss the judgment be reversed 
or its operation suspended by an appeal 
which is still pending. 

Sanders v. Whitesides, 10 Cal. 88. 

122. In eijectment on a Mexican grant, 
the decree of the land commission con- 
firming it, rendered final by the withdrawal 
on the part of the United States uf ary ap- 
peal therefrom, and an order of the district 
court permitting the claimant to proceed 
thereon as on finel decrec, are Conclusive 
evidence of the validity of the grant, of its 
recoznition by the United States, and also of 
the locavion of the specific quantity granted, 
the decree in the case contining the claim 
under the grant to a particular tract, describ- 
ing it with speciiic boundaries, 

Natoma Co. v. Clarkin, 14 Cal. 544. 


123. Such a decree and order, in connec- 
tion with the grant, are as conclusive as to 
the tile of plaintitls as a patent, provided 
the premises are within the designate:l 
boundaries. Id. 

124. A patent could have no greater etfect 
upon the title; the patent would save the 
ea {he necessity of preving anything 

vyoud it, and limit the evidence in the case 
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to matters arising upon mesne conveyances 
under the original grantee, but so far as the 
title is concerned, the boundaries of the 
land being given, its segregation in other 
words from the public domain being made 
by the decree itself, nothing further could be 
required, Id. 


125. A decree of the United States district 
court, confirming a claim under a Mexican 
or Spanish grant, which has become final by 
the refusal of the government to prosecute 
an appeal therefroin, and by stipulation of 
the district attorney, settles forever the 
question of the vaidity of the grant. 

Mahoney v. Vau Winkle, 21 Cal. 552, 


126. Where by the decree of a court of the 
Unitcd States a specific quantity of land is 
coutirmed to a grantee, trom the Mexican 
nation, or to his assignee, to be selected and 
surveyed within the exterior boundaries of a 
larger tract, the confirmee, by virtue of the 
grant and the confirmation, is entitled, until 
a finul survey, to recover possession of 
any portion ot the land embraced within the 
exterior boundarics of the larzer tract, cx- 
cept as ayainst a person holding title from 
or the right of possession under the govern- 
ment. . Carpentier v. Uhirston, 24 Cal. 268, 

127. The decree of the United States 
district court recognizing a grant and afiirm- 
ing its validity having become final by the 
refusal of the United States, through their 
counsel, to prosecute any appeal therefrom, 
is Couclusive as to the validity of the grant 
upon the United States, and all parties claim- 
ing under thei by title subsequent. 

Soto v. Kroder, 19 Cal. 87. 


128. The want of confirmation of a 
grant by the departmental assembly, or of 
any reportof the grant, or of the proceedings 
with reference to it, to the supreme govcrn- 
nent of Mexico, did not prevent the title 
from passing to the grantee, and it is not 
material whether that title be resarded as a 
legal or au cquitable one; in cither case it 
carried with it a right to the possession of 
the premises ayainst intruders. 

129. The survey and location are to 
follow the decree of confirmation. The ap- 
proval of the survey by the proper officers is 
the determination—the judgment of the ap- 
propriate department of the government that 
the survey docs conform to such deeree. 
That determination or judgment is not the 
subject of review by the judiciary. It is 
conclusive upon the courts in actions of 
ejectment as the adjudication of a compe- 
tent tribunal, ujon a subject within its ex- 
clusive jurisdiction, 

Moore v. Wilkinson, 13 Cal. 478. 

130. Where land is held by an imperfect 
or merely equitable title under a Mexican 
colonization gran$ in the usual form, requir- 
ing approval of the departmental assembly 
and juridical possession from the magistrate 
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of the vivinase, anl being for a certain 
qusntity of land wichin exterior mits cm- 
bracing a much greater amount, such grant 
must have been presented to the United 
States board of land commissioners for con- 
firmation, or it will be deemed as abandoned, 
and be treated by the cuurts as non-existent, 
whatever may have been its original validity ; 
and the land, so far as a party claiming un- 
der the unconfirmed t is concerned, will 
be regarded as public land of the United 
States. Estrada v. Murphy, 19 Cal. 248. 


131. The fact that land claimed under a 
Mexican prant has been confirmed to A., who 
presented his claim under the grant, and that 
therefore such land is private land as to A., 
does not make the bad oneats land as to B., 
who claims under the grant, but never pre- 
scntad his claim to the land commissioners 
for contirmation. As to him, the land is 
pablic land. Id. 


132. The confirmation under the act op- 
erates to the benefit of the confirmee, and 
parties claiming under him, so far as the 
legal title to the premises is concerned. It 
establishes the legal title in the confirmee, and 
this must contcor ii the action of cjectment. 


133. Whatever doubts may exist as to the 
validity of the legislation of conyress, so far 
as it requires the presentation to the board of 
claims where the lands are held by perfect 
titles acquired under the former governinent, 
there can be nonce as to the validity of the re- 
quirement with respect to claims where the 
lands are held by unperfect or mercly ve 
table titles. d. 

134. Mexicans whose titles to lands by 
grant from Mexico or Spain were perfect at 
the time of the acquisition of California by 
the United States were not compelled to 
submit them for confirmation to the board of 
commissioners ap ointed under the act of 
congress of March 3, 1851, nor did they for- 
feit their lands to the government by a fail- 
ure to present their claims for confirmation. 

Minturn v. Brower, 24 Cal. 644. 


135. Holders of titles to lands which were 
perfect at the date of the treaty could, if 
they so elected, submit them to be passed 
upon by the commissioners, but were not 
bound to do so. Id. 


136. If, at the date of the cession of Cali- 
fornia to the United States under the laws of 
Mexico, there remained anything to be done 
hy the Mexican government, in order to vest 
the grantee of land in California with title 
tu the specific land claimed by him, his title 
was imperfect, and it was necessary for 
Lim to present it to the land commissioners 
for approval within two years from the pas- 
sage of the act of March 3, 1851, under the 
penalty of having the land become a part of 
the public domain if he failed to do so. 

Stevenson y. Bennett, 35 Cal. 524. 
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137. Pueblo lands are not exempted 
from the operation of the above rule. Id. 


138. A Mexican grant was confirmed by 
the United States, excepting certain tracts 
included within its exterior boundaries, 
granted to private claimants. Land claimed 
as part of a tract thus excepted wa. excluded 
by an official survey of the tract: Jiedd, that 
the land thus excluded is a portion of the 
land confirmed 1n the larger tract 

San Jose v. Trimble, 41 Cal. 536. 


139. A confirmation cf a portion of a 
Mexican grant to a purchaser of such por- 
tion from the grantee does not have the ef- 
fect of confirming to the grantee and pur- 
chasers from him the entire grant. 

Brown v. Brackctt, 45 Cal. 167. 


140. The legal title to a Mexican or 
Spanish grant of land vests in the contirmees 
and their assigns. 

Hartley v. Brown, 46 Cal. 201. 


141. If a Mexican or Spanish grant of 
land was imperfect or inchoate, the fee re- 
mained in the government until the confir- 
mation and final survey by the United States, 
if not until the issuing of the patent. Un- 
til then, the grantee had only an equitable 
title. Vilkins v. McCue, 46 Cal. 656. 


142. If it is admitted by the plaintiff on 
the trial that he has title under a patent 
issued fora Mexican grant within less than 
five years before the commencement of the 
action, and the defendant recovers judgment, 
and the plaintiff claims title by prescription, 
it will Fo presumed, in support of the 
judsment, that the yrant was an imperfect 
one, and conveyed only an equitable judg- 
ment. Id. 


143. The essential and substantive acts 
under the law of 1851 are the confirmation 
and survey. ‘The patent is only evidence 
of the pre-existing title made perfect by 
these acts. Upon the original grant, final 
confirmation and approved survey, tlic plaint- 
ifis might have relicd, without refcreace to 
the patent. Waterman v. Smith, 13 Cal. 373. 


144. The fact that a grant was not ap- 
proved by the departmental assembly 
does not impair the title. Such approval 
simply discharges the grant from liability to 
defeasance by the Mexican government, ex- 
cept for breach of its conditions subsequent. 

Id. 


145. A decree of the board of land com- 
missioners or of a court of the United States, 
confirming a Mexican or Spanish grant of 
land, can not be attacked in another action, 
on the ground that the grantee was not com- 
petent to take the grant, by reason of hav- 
ing received a grant of more than eleven 
square leagues of land before he obtained 
the grant contirmed. 

Semple v. Hagar, 27 Cal. 163. 


146. If after a decree confirming a survey 
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of a Mexican grant, made in pursuance of 
the act of June 14, 1560, a decree is made 
confirming a survey of another prior grant 
covering the same land, and the contirmee in 
the first decree is a party to the second de- 
cree consenting thereto, he is bound by it. 
Treadway v. Semple, 28 Cal. 652. 


147. A title depending upon the confir- 
mation and survey of a Mexican grant takes 
effect by relation at the date of filing the 
petition, and will prevail over a subsequent 
patent issued upon a purchase from the 
United States. 

Merrill v. Chapman, 34 Cal. 251. 

148. Where claimants under Spanish or 
Mexican grants have never presented their 
claims for confirmation, under the act of 
March 3, 1851, such Claims are to be treated 
as non-existent, and the land, so far as 
they are concerned, is to be considered as 
part of the public domain. 

Rico v. Spence, 21 Cal. 504. 


149. Whcre the parties each claimed the 
same premises under independent Mexican 
grants, and the defendant, with knowledge 
of the plaintiff’s claim, proceeded to obtain 
a@ confirmation of his claim and a patent 
thereior: //eld, that no equites could arise 
in favor of the plaintiff, and against defend- 
ant, from the latter’s knowledge of the ad- 
verse claim; nor was he, by reason of this 
knowledge, affected with notice of any equi- 
table rigits of plaintiff. di 

150. An imperfect grant of land, made by 
the Mexican government in California be- 
fore its acquisition by the United States, 
must have been presented to the authorities 
of the United Statcs for confirmation un- 
der the provisions of the act of congress to 
settle private land claims in California. 

Taylor v. Escandon, 50 Cal. 428. 

151. After the passage of the act of 
congress of June 14, 1860, giving the United 
States district court authority over surveys, 
a judicial approval of a survey was alfinal 
confirmation within the intent of the sixth 
section of the statute of limitations of this 
state, as amended in 1855. 

Morris v. De Celis, 51 Cal. 53. 

152. If, after the death of the grantee of an 
unconfirmed Mexivan grant, his heirs peti- 
tion for and obtain a confirmation of the 
title to them, and the patent issues to them, 
they become vested with the leval title, and 
if the administrator of the grantee sells the 
land under an order of the probate court, the 
patentees wiil prevail in ejectment against 
the purchaser at such sale, if the defend- 
ant does not setup and establish an equitable 
defense. Hartley v. Brown, 51 Cal. 465. 

153. If a Mexican grantce dics and his 
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to the benefit of one who purchases at a 
probate sale made by the administrator of 
the grantee, so as to vest in him the a 
title. - 


154. If the tribunals of the United States 
confirm lands to a pueblo, excepting there- 
from grants made within the hmits of the 
ee to other parties, whether confirmed 

fore the pueblo confirmation, or afterwards 
upon proceedings then pending, a confirma- 
tion of one of such grants is conclusive as 
against the pucblo, and can not, in a col- 
lateral action, be questioned by one claim- 
ing under the neble: 

Umbarger v. Chaboya, 49 Cal. 525. 


155. By the act of congress of 1851, ‘‘to 
ascertain and settle private land claims in 
California,” the duty was not imposed on 
the commissioner or the United States courts 
to determine the precise character of the 
claims presented for confirmation, but to 
determine whether claims should be declared 
valid under the treaty of Guadalupe Hi- 
dalgo, the law of nations, and the laws, 
usages, and customs of the government from 
which the claim was ‘lorived. 

Chipman v. Hastings, 50 Cal. 310. 


SURVEY. 


156. The location of the specific quantity 
may be made by a survey of such quantity, 
or by grants with specitic boundaries of such 
parts of the general tract as will reduce it to 
such specific quantity. Either course will 
give precision to the claim of the grantee. 
So long as there remains within the general 
tract sufficicnt land to satisfy the quantity 
specified in his grant, the grantee is without 
remedy. Waterman v. Smith, 13 Cal. 373. 


157. Assuming that the grant upon which 
the patent to the plaintifis was issued was 
one of quantity only, requiring at the ces- 
sion the action of the government to give it 
location, the duty devolved upon the new 
government to make the location. This was 
essential to perfect the equitable title of the 
grantees, 

Teschemacher v. Thompson, 18 Cal. 11. 


1°98. Although the grant contemplates a 
measurement by the proper officers of 
the former government of the specific quantity 
granted, and only in that way, by the laws of 
that government, could the specific quantity 
be detinitely and permanently located; yet 
it was competent for the grantee himself to 
make a temporary selection and location 
which would be binding and effectual as 
avainst intruders and trespassers, and all 
parties, until the action ef the government 
in the matter. Tiley v. Heisch, 18 Cal. 198. 


159. The Janguage used in Waterman v. 


heirs petition for and obtain to themselves a | Smith, 13 Cal. 416, and Moore v, Wilkinson, 
confirmation of the grant, and the patent | Id. 489, to the effect that the right of loca- 


issues to them, the legal title vests in the 


j tion rested exclusively with the government, 


heirs and their grantees, and does not inure . end was not left to the grantee, vr subject to 
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any control by him, must be taken as refer- 
nng to a der aite and permanent location, by 
which the title becomes attached absolutely 
to some particular tract. A temporary se- 
lection or Iccation of the land, or of some 
portion of it, inust be made by the grantee 
In executins the conditions to which the 
grant is sulject. Such temporary se!cction 
and location are evidenced by occupation or 
cultivation of the land, its sale or lease, or 
any ordinary use by the grantee according to 
the custom of the country. Id. 

160. Where a grant was made by the 
governor and received by the grantee, there 
still remained another proceeding to be taken 
for the tuvestiture of a complete title. The 
proceeding wa3 a judicial delivery of the 
possession. This proceeding was an essential 
ceremony Whicn there was any uncertainty as 
to the precise bounds of the land granted, 
and involved a definite ascertainment of the 
lanl to be delivered, and for that purpose 
required a survey aud measurement—in other 
words, a location of the land. 


Leese v. Clark, 18 Cal. 535. 


161. The system of locating, by final 
earvey, Mexican and Spanish grants of land 
in Califormia, under the act of congress of 
March 3, 1551, was essentially modified by 
the act of congress of June 14, 1860. 

Treadway v. Semple, 23 Cal. 652. 

162. When the eurvey of a Mexican grant 
has become final by approval, its segregation 
and locucion are complete without tie is- 


suance of a patent. 
Mahoney v. Van Winkle, 33 Cal. 448. 


163. As the government acts in the loca- 
tion of a Mexican grant only through its ap- 
pointed tribunals and officers, if it discover 
that imposition and fraud have been prac- 
ticed upon them, and have produced a result 
which otherwise would not havo been ob- 
tained, it may itself institute proceedings to 
vacate the confirmation and patent, and 
annul or correct the location. But unless 
the government interiercs in the matter, 
junior grantees are remediless. 

Leese v. Clark, 18 Cal. 535. 


164. The private survey of Fremont in 
1849, and his presentation of the same to the 
board of land commissioners, as einbracing 
and identifying the tract he claimed, an 
subsequent public and repeated disclaimers 
by him, at the time the defendant took pos- 
seesjon of the premises in controversy in 1851, 
and atter the decision of the supreme court of 
the United States in his case, do not estop him 
from claiming the premises under his patent. 
Therepresentations and disclaimers made 
by him previous to this fiual survey and ap- 

roval, were clearly made under a misappre- 
lanion of his rghts. These representations 
and ciisclaimcers, under the circumstanccs, and 
under the law governing the location of land 
under Duating Mexican grants, were not more 


than expressions of opinions as to what ought 
to be its location, or of a desire where it 
should be located. The law was as well 
known to defendant as to Fremont. Both 
must be presumed to have known it, al- 
though both were equally mistaken in its 
rule. There was no actual fraud in the con- 
duct of Fremont, and to estop him by his 
declarations and disclaimers, under the cir- 
cumstances, would be inequitable and unjust. 
Boggs v. Merced M. Co., 14 Cal. 279. 

165. Therc is no obligation resting upon 
the claimant of land undcr a Mexican prant, 
or upon the United States surveyor-general, 
to give notice of the official survey, di- 
rected by the final decree of confirmation, to 
any one, and it is of no consequence how se- 
cretly or how openly the survey ismade. Id. 


166. A private survey of a Mexican 
grant, made by the claimant, and presented 
with his petition to the board of land com- 
missioners for confirmation of the grant, is 
not Linding upon the government. And, al- 
though in the case of fremont, the claim was 
confirmed by the decree of the board to the 
land embraced within such private survey so 
boeken yet, as that decree was reversed 

y the district court, and as, when the case 
was remauded to the district court, from the 
supreme court, it was accompanied with di- 
rections to take further proceedings in con- 
formity with the opinion of tho latter court, 
which opinion directed thata survey be made 
under the authority of the United States, 
and in the form and divisions prescribed by 
law for surveys in Calijornia; and as the 
district court did, accordingly, ia entering 
its final decree, order that the land bo su 
surveycd, and as the survey was, in accord- 
ance with this decree, made by the survcyor- 
general, and the patent was issucd to re. 
mont in accordance therewith, this is the 
only survey which has any standiny in court, 
and there is no ground for the charge of 
fraud because this survey differs from the 
private survey made by Fremont, and an- 
nexed to his petition for confirmation. Id. 


167. Such survey could only be made 
under the foriner government by its officers, 
and could not be made by the grantee him- 
self. The right of survey passed with all 
other public rights, to the government of the 
United States, upon the cession of the coun- 
try, and is now to be exercised by its offi- 
cers, and in conformity with its laws. By 
the legislation of congress, the subject of 
surveys is intrusted to the ‘executive de- 
partment of government, and is not left to 
the direction or control of the grantee. The 
action of that department in the location of 
confirmed grants, when the quantity granted 
is Without specitic boundaries, lying withina 
larger tract, is conclusive and binding upon 
him. It may be true that under the recent 
decision of the supreme court in the Fossat 
case, the United States district court pos- 


sesses jurisdiction to control the location 
incde upon its deeree, whilst the procecdings 
for confirmation are pending before it, but, 
subjcct to this qualification, the action of the 
department in tue case mentioned is a final- 
ity with the claimant. ld. 
168. In eiectment on a patent issued 
upon a final decree of confirmation of land 
claimed undera Mexican grant, defendant can 
not set up fraud in the survey, or the pro- 
curement of the patent, to defeat the action. 
If the defendant have vested rights, so as to 
avail him against the assertion of any claim 
of the government respecting the preinises 
in controversy, 1t would only follow that the 
patcnt was inoperative to that extent, not 
that it was void. The rights of the defend- 
ant would, in that case, be efiectually pro- 
tected by the provisions of the fifteenth sec- 
tion of the act of March 3, 1851, and the pat- 
ent would be like a second deed to premises 
previously granted, and pass, as to the prop- 
erty, no interest. Id. 
169. Nor would the fraud alleged in the 
answer here, and supposed to consist in a 
variance betwecn the private survey made 
by Fremont, and the official survey by the 
surveyor-general, aud concealment of this 
latter survey, avail defendant in avoidin:z or 
resisting the patent, even if presented in an 
original or cross bill. Id. 
170. Under the act of congress of June 
}4, 1860, the confirmation of a survey is 
a judicial act, and the decree of contirma- 
{ion has the force of rea adjudicata azainst 
all persons, whether they intervened or not. 
Yates v. Smith, 38 Cal. 60. 
Yates v. Smith, 40 Id. 662. 
171. The approval of a final survey of 
a Mexican grant can not have the torce of a 
patent unless such efiect is given to it by 
statutory enactment; and the act of congress 
of July 1, 1Sé4, is silent as to the efiect an 
approval of a survey shall have. 
Miller v. Dale, 44 Cal. 562. 


172. The approval of a final survey of a 
Mexican grant cf land by the United States 
courts, under the act cntitled ‘‘an act to cx- 
pedite the settlement of titles to lands in 
the state of Calijornia,” approved July 1, 
1864, 13 not equivalent toa patent for the 
land. Id. 


173. The act of congress of July 1, 1864, 
‘‘to expedite the settlement of titles to 
lands in the state of California,’ makes it 
the duty of the surveyor-gencral to transmit 
the survey to the land department, and 
cvery act, from the confirmation of a survey 
to the issuing of a patent, is an official act; 
and where there is any neglect or unneces- 
sary Gclay in issuing the patent, the con- 
firmee igs not responsible for it. 

Shartzer v. Love, 40 Cal. 93. 


174. If the patent purports to convey the 
land described in the approved survey of a 
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Mexican grant, and the decree of confirma- 
tion comprises a greater area than the ap- 
proved survey, the claimant has no title ex- 
cept to the land described in the approved 
survey. Chipley v. Farris, 45 Cal. 547. 

175. If the decrec of confirmation of a 
Mexican grant does not accord in its descrip- 
ticn of the land with the approved survey, 
and the patent conveys the land as described 
la the approved survey, the Claimants titlo 
is confined to the land as described in the 
approved survey, even if the deerce uf con- 
firmation is inserted in the patent. Id. 


176. The boundaries mentioned in the 
approved survcy must prevail over those 
mentioned in the decree of confirmation. Id. 

177. If the decree of confirmation covers 
land not included in the approved survey, 
and not conveyed by the patent, the claim- 
ant has no title to the surplus which i3 not 
conveyed by the patent. Td. 


178. After a decree is made confirming a 
Mexican grant «f land, a survey is neces- 
sary to fix and determine the boundaries 
of the land confirmed; and when such sur- 
vey has been made and approved a3 required 
by law, the courts will not go behind it aud 
look into the decree to ascertain what are 
the boundaries of the grant. 

San Diego v. Allison, 46 Cal. 162. 

179. The proceedings of the district court 
of the Unite:l States, under the act of con- 
gress of June 14, 1860, relative to surveys 
of Mexican grants of land, are of a juaicial 
nature. Semple v. Ware, 42 Cal. 621. 

180. If the owner of a Mexican grant, 
who has obtained a confirmation of his sur- 
vey, is bound by a subsequent coniirma.- 
tion of a survey embracing the same land 
under another grant, the latier confirmec Is 
equally bound by the decree ap: roving and 
confirming the first survey; and nisin case 
the court will look behind the confirmations, 
and ascertain which has the prior equity. Id. 


181. If the final confirmation of a Mex- 
ican grant was made by the board of United 
Statcs land commissioners, and not by the 
district court, the district court hed no 
jurisdiction under the act of congress of 
June 14, 1860, to adjudicate on the survey, 
unless the survey had been returned into 
court and remained pending there at the 
time of the passage of the act. 

Morris v. De Celis, 51 Cal. 55. 

182. The elder grant gives the better ti- 
tle, where it cails for a specified and ascer- 
tained parcel of land. Crockett, J. 

Yates v. Smith, 38 Cal. 60. 


123. But if a grant calls for a specified 
quantity of land, to be located within cer- 
tain larger exterior limits, the government 
thereby reserves to itself the exclusive right 
to locate the quantity granted. 


164. If the govcrament subsequently 
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granted to another a portion of the overplus 
Witain certain designated bounds, this is pro 
taxto a location of the first grant, and cn un- 
equivocal declaration that the first grant 
shoul! not be so located as to include the 
land embraced in the second. Id. 


185. In such case, the confirmation of the 
survey under the second grant ought not to 
be afiected by the subsequent confirma- 
tion of the survey under the first grant, 
there being more than sufficient land within 
the exterior limits called for in the grants to 
satisfy the requirement of both. Id. 


186. Where two imperfect grants of land 
were made by the Mexican government, both 
of which were contirmed by the United 
States, and their final approved surveys, 
made under the act of congress of July 1, 
Isi4, lapped over each other, and for one 
a patent was issued by the United States: 
Heid, that the owners of the grant for which 
no patent had been issued could not recover, 
from those claiming under the other grant, 
possession of the land where the surveys 
conflicted. Miller v. Dale, 44 Cal. 562. 


187. Until the act of congress vesting the 
aupervision and control of surveys of con- 
firmed Mexican grants in the United States 
district court, thcre was no absolute finality 
to the survey until it had received the ap- 
proveal of the commissioner of the land 
office, as weil as that of the surveyor-gen- 
eral for California; and the only authorita- 
tive evidence of such approval was the pat- 
ent. Johnson v. Van Dyke, 20 Cal. 225. 


188. A survey made by the surveyor- 
general of the United States for California 
to estal lish the location of a confirmed grant, 
under the act of congress of 1560, ig: of no 
Linding force until it has become final in one 
of the modes pointed out by the act. Until 
then it is only a preliminary proceeding, 
not binding either upon the government or 
the claimant. 

Mahoney v. Van Winkle, 21 Cal. 552. 


189. Where an inchoate grant was made 
by Mexico «of a valley (giving its name), 
which valley was bounded bya range of hills, 
and the United States contirmed the grant, 
and in surveying the same fixed its boundary 
at the foot of the range of hills, leaving out 
their slope, and the grantees who were par- 
ties to the act of contfinnation made no ob- 
jection tu this survey: //eld, that the grant- 
ces and their privies were bound by this ac- 
tion of the government, and it was conclu- 
B1Ve, De Arguello v. Greer, 26 Cal. 615. 


190. The act of congress, approved June 
2 1862, entitled ‘‘an act for the survey of 
grants or clains of lands,” does not make a 
survey, which has becn approved by the 
surveyor-ceneral, of a Spanish or Mexican 
grant of land, prima facie evidence of 
title. Mc(sarrahan v. Maxwell, 28 Cal. 75. 
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191. The act of congress, approved June 
2, 1862, entitled ‘‘an act for the survey of 
grants or claims of lands,” did not repeal by 
implication the act of 1860, nor did it make 
ye in the law regulating the surve 
of land in California derived from the Spanis 
or Mexican governments, except in requirip 
the survey to bo made on the application of 
the claimant, on his paying the expense of 
survey. Id. 

192. A judgement of the supreme court 
of the United States affirming an order 
directing a survey of a Mexican grant to be 
made according to a survey and plat on file, 
makes the survey end plat referred to a part 
of the judgment by adoption. 

Mahoucy v. Van Winkle, 33 Cal. 448. 


193. The doctrine of Waterman v. Smith, 
13 Cel. 411, that in the case of an imperfect 
grant of a certain quantity of land within 
exterior limits containing a much larger 
quantity, the interest of the grantec attaches 
to no detinite portion of the tract untilsuch 
portion has been measured and segregated by 
official authority, and that the right to thus 
segregate belongs solely to the yovernment 
and can not be exercised by the grantee, at 
least so as to bind the government; and of 
Teschemacher v. Thompson, 18 Cal. 12, that 
the possession of this right imposes on the 
government of the United States the duty of 
exercising it so ax to protect the interest of 
the grantec; and that this duty or obligation 
13 political in its character, and hence can be 
discharged at such times and upon such 
termsas the government may deem expcdient, 
recognized and affirmed. 

[estrada v. Murphy, 19 Cal. 248. 


194. Under the Mexican law the segrega- 
tion was effected by delivery of juridical 
possession, which could only be made after 
the approval of the concession by the depart- 
mental assembly, and was therefore often 
delayed for years, yet in California the 
grantee touk possession at once upon the 
issuance of the grant, and his possession was 
respected both by the authorities of the gov- 
ernment and adjoining proprictors. 

Mahoney v. Van Winkle, 21 Cal. 552. 

195. Where the calls of a deed do not 
identify the land with certainty, the mere 
fact that at the time of the delivery of the 
decd the grantee paid to the grantor the 
purchase moncy raises no presumption that 
the grantor scgregated and placed him in 
the possession of a particular tract as the 
land conveyed. Schenk v. Evoy, 24 Cal. 104. 


196. If, pending procecdings for confirma- 
tion of a Mexican grant of a specific quantity 
of land to be located within the exterior 
limits of a larger quantity, a survey is made 
of the quantity confirmed, and a plat thereof 
is filed with the court for information, and if 
after the confirmation the court scts aside a 
subsequent survey and orders a new survey 
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to be made in accordance with the first sur- 
vey, and the new survey does not accord 
with the first, and is set aside by the supreme 
court of the United States, which court 
at the same time afirms the order directing 
the survey to be in accordance with the first, 
this judgment of the supreme court operates 
as a final location and segregation of the 
grant, without any further proceedings or 


survey. 
Mahoney v. Van Winkle, 33 Cal. 448. 


197. A judgment of acourt of the United 
States directing a survey of a Mexican 
grant of land to be made in accordance with 
@ survey and plat on file, is a tinal segrega- 
tion and location of the grant. Id. 


198. The contirmed survey of a confirmed 
Mexican grant of land has the same effect 
and valility as if a patent for the land sur- 
veyed had been issucd by the United States. 

Seale v. Ford, 29 Cal. 104. 

Sce secs. 205, 232. 


TITLE. 
Validity of. 


199. When a permission to occupy cer- 
tain lands, fur grazing purposes, was granted 
by the governor of California, under the 
crown of Spain, to a Californian, and after 
the death of the grantec or tenant, his heirs 
made application to the authorized officers of 
the Mexican government, the then sovereign 
power, for a cession of the came land, setting 
forth the loss cf the original grant of posses- 
sion, made to their ancestor; upon which a 
decrce was made, by the Mexican governor, 
declariny them to be entitled thereto, and re- 
citing that the governor had seen the original 
grant to the ancestor, under which decree a 
graut or deed was made to the heirs: //edd, 
that the latter was a recomnition of the title 
in the ancestor, and not an original grant 
to the heirs. Nieto v. Carpenter, 7 Cal. 527. 


200. The transfer of the sovereignty of 
California from Mexico to the United States 
did not aficct the right of the inhabitants to 
their land which they had acquired from 
Mexico or Spzin before such transfer. 

Ward v. Mulford, 32 Cal. 365. 


201. Where, in ejectment ona patent 
from the United States, reciting that the 
patentee had presented his claim to the board 
of land commissioners, and that the claim 
was founded on a Mexican grant made to 
Pablo Guticras ‘tin the summer of 1544, by 
Captain John A. Sutter, who, according to 
the records of the board, derived his author- 
ity to grant from Governor Micheltorena on 
the twenty-seventh day uf December, 1644,” 
etc., it was objected to the introduction of 
tho patent in evidence that it rested on a 
grant from one who had no authority to 
grant: //edd, that even conceding Sutter had 
bo such authority, still, the tribunals estab- 
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lished by the United States government for 
the express purpose of ascertaining and de- 
termining the validity of grants claimed to 
have been issued by the Mexican government 
having passed upon this grant and pro- 
nounced it valid, its validity can not be 
questioned, either by the government or by 
individuals claiming under the government, 
either collaterally in ejectment, or directly 
in any other fourm of proceeding; that the 
validity of the grant has become the law of 
the case. Mott v. Smith, 16 Cal. 533. 


202. A grantee of land in fee may deny 
that he received any estate by the convey- 
ance. With the execution of the convey- 
ance the transaction between the parties is 
closed. Thenceforth the grantce holds the 
property for himself, and is neither bound to 
surrender possession to his grantor, nor to 
maintain the validity of his title. 

San Francisco v. Lawton, 18 Cal. 465. 


203. Though mere trespassers on land 
within the calls of a patent are strangers to 
the proceedings of the former or present gov- 
ernment, still they are strangers against 
whom the recitals of the patent are con- 
clusive. They are strangers to the prem- 
iscs. To entitle themselves to any consider- 
ation they must show some title, or color and 
Claim of title, and having in this way con- 
nected themselves with the premises, they 
would be strangers against whom the recitals 
could not operate, according as their title is 
derived from a paramount source, or is an- 
terior in time from the same grantor, or has 
been the foundation of an adverse possession, 

Stark v. Barrett, 15 Cal. 361. 

204. Where the heirs having made parti- 
tion, and under the decree the grants were 
made severally to the heirs, a grant made to 
the widow of one of the heirs (they having 
children) in accordance with the decree, in- 
ured to the heirs of her deceased husband by 
their marriage, and a sale by her of the land 
was void. Nicto v. Carpenter, 7 Cal. 527. 


Effect of Judgment on. 


205. The proceedings had under the act 
of congress of Junc 14, 1860, after the return 
of a survey and plat of a Mexican grant into 
the district court, are strictly judicial in 
their character, and the decree rendered by 
the court upon the survey 13 res ad,judicata, 
and final and conclusive upon the rights of 
all those who become parties to it. 

Treadway v. Semple, 28 Cal. 652. 

206. The judgment of the board of com- 
missioners appointed by the United States 
to inquire into the validity of titles acquired 
from Mexico or of the courts of the United 
States on appeal, atlirming a title derived 
from Mexico, when final, is conclusive upon 
the government and upon all persons claim- 
ing under the government by title subse- 
quent. Ward v Mulford, 32 Cal. 365, 
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207. A judgment of the board of land 
commissioners, or of the district court of the 
United States, that the claim of the peti- 
tivner toa Mexican or Spanish grant is valid, 
and that the same be confirmed, vests in the 
pe!itioner the leal title, notwithstanding he 
petitioned as administrator with the will an- 
nexed of the estate of the grantce, by which 
will the land was devised to several different 
persons, himsclf among the number, and 
stated the contents of the willin his petition, 
and praved that the land might be confirmed 
to the partics entitled thereto, and notwith- 
standing his appointment as administrator 
was void. 


O'Connell v. Dougherty, 32 Cal. 458. 


208. In such case the devisees under the 
will, other than the petitioner, have an equi- 
table title, and the contirmee holds the legal 
title as trustce for the benefit of the devisccs. 

Id. 
Inchoate Titles. 


209. Where the titles to lands in Califor- 
nia were inchoate and imperfect at the date 
of the treaty, it was necessary to submit 
them to the board of commissiovers for con- 
tirmmation within the time prescribed by the 
act of congress of March 3, 1851; otherwise 
they becuine forefeited, and from that timc 
such lands were deemed, held, and consid- 
cre] as part of the public domain of the 
United States. 

Minturn v. Brower, 21 Cal. 644. 


210. Such grant (to Sutter) passed a 
present and immediate intercst to the grantee 
In the qnantity of land specifically desig- 
natcd —eleven lcagues—to surveyed and 
laid off within the exterior limits of the gen- 
eral tract desiznated in the grant, by the 
otacers of the government. 

Cornwajl v. Culver, 16 Cal. 423. 


211. So long as a grant of land made by 
Mexico in California was imperfect or in- 
chete, the right to deterinine the vahdity 
of the grant and give it precise location 
remaine | in the Mcxican government until 
California was transferred to the United 
States, and with that event this right passed 
to the United States, and when this right is 
excreised by the United States the grantee 
is bound by itsdecision, and can not demand 
more or other land than that allotted to him. 

De Arguello v. Greer, 26 Cal. 615. 


212. If a grant of land made by Mexico 
in Califorma before its cession to the United 
States required as one of its conditions that 
the land should be measured by the proper 
otiicer, and Juridical possession shouldthen 
ln: given to the grantee, until the measure- 
ment and delivery of possession, the legal 
titie remaine|] in the Mexican nation, and 
the grantee acquired only an imperfect or 
inchoate title. Id. 

213. Wiicn a survey or juridical pos- 


session by competent authority was requi- 
site in order to attach a Mexican grant of 
land to any specific tract of land, the grant 
was inchoate or imperfect. 

Steinbach v. Moore, 30 Cal. 498. 


214. The claimant of a Mexican grant, 
whose title is not perfect, and for that 
reason requires confirmation, does not acquire 
a perfect title except by means of a patent, 
or a survey confirmed in accordance with the 
act of June 14, 1860. 

Chipley v. Farris, 45 Cal. 527. 

215. An approval of a Mexican grant of 
land by the departmental assembly, and the 
giving of juridical possession, are necessary 
to create a detinite grant. 

Miller v. Dale, 44 Cal. 562. 


216. Where there is nothing in the grant, 
nor in any of the documents to which it te- 
fers, by which to fix the lines of one of the 
sides of the tract intended to be granted, or 
to determine the particular quantity, the 
concession does not confer upon the grantee 
a perfect title to any specific parcel of 
land. The cases of Minturn v. Brower, 24 
Cal. 644, and United States v. Peralta, 19 
How. 340, commented on and explained. 

Banks v. Moreno, 39 Cal. 233. 


217. The question reserved, as to whether 
the governor of California, when it was a 
part of Mexico, had the power, after a grant 
of land had been made to a party in due form 
of law, afterwards to annul and vacate it, 
on the ground that it was fraudulently ob- 
tained, and grant the land to another. Id. 


218. A license to occupy land tempo- 
rarily, called a provisional grant, granted by 
the governor of California betore the acquisi- 
tion of California by the United States, con- 
veyed no title, legal or equitable, to the land, 
and was revocable at pleasure. Id. 


219. Certain acts and orders of the gov- 
ernor of California, when it was a part of 
Mexico, made in relation to a former grant 
of land, reviewed and discussed, and held not 
to be a revocation of such former grant, 
and not to amount to a grant, tliemselves, 
but to be only a license to occupy. 


220. If an order made by the Mexican 
governinent for license to occupy land be 
treated as a grant of land, it docs not makea 
perfect grant, but only an inchoate title. 

* Miller v. Dale, 44 Cal. 562. 


221. If a petition made to the Mexican 
government for a concession of land asks for 
a certain numbcr of leagues, more or less, 
within boundaries which are indefinite, the 
concession gives only an inchoate title. Id. 


222. It was the practice of the Mexican 
government to consider a long possession, 
held under such provisional grant or license, 
as entitling the occupant to some sort of 
priority of right to purchase when the land 
came finally to be disposed of; but this pri- 
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ority did not rest on any legal obligation 
which the government was undcr to such 
occupant. Mott v. Reyes, 45 Cal. 379. 


223. Two parties were contesting before 
the governor of California, while it was a 
part of Mexico, the validity of their respect- 
ive grants, to the same tract of land, being 
grants which each had of a specific quantity 
within the exterior limits of a larger quan- 
tity; in the mean time the governor granted 
to one the sobrante within such exterior 
limits: //eld, that this grant of the sobrante 
did not impair the rights of the other, whos 
grant was the better one. Id. 


224. The title to a quantity of land 
granted by Mexico, with undefined bound- 
aries, to be located within designated exte- 
rior boundaries, is imperfect in its character, 
and further action on the part of the govern- 
ment of the United States is necessary to 
attach it to a particular tract. 

Gardiner v. Miller, 47 Cal. 570. 

See secs, 225-237. 


Perfect Titles. 


225. The title to the land passed to 
Sutter by his grant; an cstate vested in 
him, subject to be defeated by the action of 
the Mexican governinent by direct rejection, 
or, in case of non-compliance with its condi- 
tions, by proceedings to that end. But, 
until one or the other of these proceedings 
had taken place, the title continued in Sutter 
unimpaired. Neither of these proceedings 
were hal under the Mexican government, 
and, at the date of the cession of California 
to the United States, his title remained in 
full force. Ferris v. Coover, 10 Cal. 589. 


226. Under the former government, Sutter 
was entitled to the possession of the land 
under his grant. To avoil a denouncement 
and a possible forfeiture of his estate, he 
was required to occupy an cultivate the 
land, and its possession was his right, which 
could have been enforced. It was a right to 
the use and enjoyment of property, and as 
such was guaranteed by the stipulations of 
the treaty. It accompanied his grant, and, 
like any other right of property, may be en- 
forced in our courts. The action of eject- 
meant will lie directly upon the grant to 
recover the land, or any portion thereof, 
embraced within its boundaries, 


227. The grant from Alvarado to Sutter, 
of June, 1841, passed to Sutter a title to the 
land it embraces, subject to be defeated by 
the subsequent action of the supreme gov- 
ernment and departmental assembly, and 
carried with it a right to the possession, use, 
and enjoyment cf the land, which right can 
be asserted in our courts. 

Cornwall v. Culver, 16 Cal. 423. 

228. A grant by a Mexican officer duly 
authorized, and made in accordance with 
the Mexican laws applicable to California, 
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and before the acquisition of the country by 
the Americans, is a title protected by the 
law of nations, as well as by the treaty of 
Queretaro, and can not be disturbed. 
Reynolds v. West, 1 Cal. 322. 


229. Even thouzh the title of a grantee, 
in a particular case, to a specitically described 
or designated tract be perfect, without fur- 
ther action by our government, yet if such 
action be had, and the grantee accepts the 
land described in his patent as satisfying his 
claim, no other persons can object that a por- 
tion of the land thus taken is without the 
boundaries of the grant, unless their prior 
rights are interfered with. This is a matter 
between the government and the grantee, 
with which strangers have no concern. 

Moore v. Wiikinson,13 Cal, 478. 


230. A final decree of the United States 
courts, confirming a Mexican grant, estab- 
lishes conclusively the legal title of the 
grantee to the premiscs at the date of the 
prescntation of his petition to the land com- 
mission, And where the contirmee claims in 
his petition as successor in interest of the 
original grantec of the Mexican government 
by virtue of mesne conveyances from him, 
the decrec is equally conclusive of the valid- 
ity of his derivative title as to that of the 
original grantee. 

Clark v. Lockwood, 21 Cal. 220. 


231. The titles of such persons to their 
lands, which were perfect at the time of the 
acquisition of California by the United States, 
remained as valid under the new govern- 
ment as they were under the old; and with- 
out having been presented to the board of 
commissioners for confirmation, may be as- 
serted and maintained in the courts of the 
country. Id. 


232. The confirmed survey of a con- 
firmed Mexican grant of land gives to the 
confirmee a tit!e which can not be defeated 
by an oldcr Mexican grant of a sp¢cilic 
quantity within larger boundaries, embrac- 
ing both, the survey of which has not been 
finally confirmed. 


Seale v. Ford, 29 Cal. 104. 


233. A title to land derived by grant 
from the governor of California before its 
cession to the United States was not a per- 
fect title so as to excuse its presentation to 
the board of land commissioners, while any 
further act was required on the part of the 
Mexican government, or that uf the United 
States as its successor, in order to invest the 
claimant with theentire legal title toand abso- 
lute possession of the specitic lands granted. 

Steinbach v. Moore, 30 Cal. 498. 

234. A grant of land of ‘‘four hundred 
varas” by the Mexican government is under- 
stood to mean four hundred varas square, 
unless the description is controlled by other 
parts of the grant requiring a different form 
for the land granted. Id. 
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235. The duty of the government at- 
taching at the date of the cession, its per- 
forinance could not be interfered with or 
dicated by any matters subsequently occur- 
ming. The patent, therefore, tothe plaintiffs, 
considered as issued upon a grant of that 
charter, is evidence that the ;:rantecs pos- 
sessed at the date of the cession a vested 
interest in the quantity of land mentioned in 
the grant—a right to so much land to be 
afterwards laid off by official authority; that 
the premises in controversy were then sub- 
ject to appropriation in satisfaction of the 
quantity granted; and that the government 
of the United States, in discharge of its duty, 
has, through its appropriate departments, 
made the appropriation, and thereby given 
precision to the title of the grantees and at- 
tached it to tho tract as surveyed. 

‘Teschemacher v. Thompson, 18 Cal. 11. 


236. To constitute a complete and perfect 
nt to a specitic parcel of land it must, 
in some method, appear on the face of the 
instrument or by the aid cf its descriptive 
rtions, not only that a specific parcel was 
teniled to be granted, but it must also be 
so described that the particular tract in- 
tended to be granted can be identified with 
reasonable certainty. 
Banks v. Moreno, 39 Cal. 233. 
237. A grant of land by Mexico did not 
convey a perfect title, unless there was a 
segregation and a judicial delivery ae 
possession of the quantity of land : 
Schmitt y. Giovanari, 43 Cal. 617. 
See sec. 134. 


Actions Involving Mexican Title. 


238. The holder or assignee of a grant 
issued by a California governor without ap- 
proval Ly the departmental assembly or ju- 
miical possessiun, can not, in an ordinary 
action of ejectment, recover against the con- 
firmee of the federal government having an 
approved survey. 

Estrada v. Murphy, 19 Cal. 248. 

239. If pueblo lands are confirmed to a 
town or city, as the successor of a Mexican 
pueblo, and the decree excludes froin the 
contirmation certain ranches granted by the 
Mexican government within the exterior 
boundaries of tic pueblo, the confirmee can 
not maintain ejectment as against those 
claiming under the excepted grants within 
the pueblo, until they have been finally con- 
firmed and located by an approved survey. 
The action can not be maintained while an 
appeal to the supreme cuurt is pending from 
an order of the district court of the United 
States confirming the survey of the excepted 
ranches. San Jose v. Uridias, 37 Cal. 339. 

240. One who, without the pcrmission of 
the tee, takes possession of land within 
the iodnilaries of a Mexican grant, whether 
perfect or inchoate, before the final survey is 


made by the United States, is guilty of an 
ouster, although when he entered into pos- 
session he was informed by the grantee that 
the possession so taken was not within the 
limits of the grant. 

Love v. Shartzer, 31 Cal. 487. 


241. In an action of ejectment, under a 
Mexican grant, this court is bound to regard 
the decisions of the United States supreme 
court, establishing the rule that a condition- 
al grant from Mexico conveys a good title, 
without performance of the condition sufi- 
cient to maintain cjectment, and admissible 
to qualify the plaintiff's actual possession. 
The land must belong either to the United 
States or the claimants under the grant, the 
question as to the right of this state not 
being raised; and where the highest federal 
tribunal, having full authority to decide 
these questions, has voluntarily abandoned 
the claim of title of the government, it would 
appear strange that the courts of this state 
should question the rule so established. 
Certainly a mere intruder can not gainsay it. 

Gunn v. Bates, 6 Cal. 263. 


242. For land within the boundaries of 
the general tract granted to Sutter, in the 
county of Sacramento, ejectment will lie 
directly upon the grant, although no official 
survey and measurement has yet been made 
by the officers of the government, and al- 
though it may appear, when such survey 
and measurement are male, that there exists, 
within the exterior limits of the general 
tract, aquantity exceeding the eleven leagues. 

Cornwall v. Culver, 16 Cal. 423. 

243. Cornwall v. Culver, 16 Cal. 423, 
holding that for land within the boundarics 
of the general tract granted to Sutter, situ- 
ated in the county of Sacramento, the cir- 
cumstances of Sutter’s possession and con- 
trol being shown, ejectment will lie directly 
upon the grant, although no official survey 
and mcasurcment have yet been made by the 
ofiicers of the government, and although it 
may appear when such survey and measure- 
ment are inade, that there cxists, within the 
limits of the general tract, a quantity ex- 
ceeding eleven Icagues, atirmed. 

Riley v. Heisch, 18 Cal. 198. 

244. The grant to Sutter gave of itself a 
right of possession; and, therefore, whether 
the title 1t created be legal or equitable, it 
will support ejectment. Id. 


245. If the confirmation of a Mexican 
grant of land is made to the children of the 
grantee, they have the legal title, and 
they and their assigns will prevail] in eject- 
ment aginst one claiming title under a sale 
made by the administrator of the grantee, 
when no equitable defense is set up. 

Hartley v. Brown, 46 Cal. 202. 


246. The title which passes to the con- 
firmee and patentee of a Mexican grant, 
when such contirinee and patentee is not the 
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grantee, does not inure to the benefit of a 
purchaser at a sale male by an administrator 
of the grantee, so as to vest in him the legal 
title. Id. 


247. In ejectment, the legal title must 
revail where there is no valid equitable de- 
ense set up. Id. 


248. A defendant in ejectment claiming 
under the government of the United States 
as a mere pre-emptioner, can not show that 
the land described in the grant from the 
Mexican government and petition to the 
land commissioners is different from that 
embraced in the patent. 

Yount v. Howell, 14 Cal. 465. 


249. Where the plaintiff in ejectment de- 
rives title from a United States patent, is- 
sued upon comfirmation of a Spanish or 
Mexican grant, the defendant will not be 
permitted to introduce proof of the invalidity 
of the grant for the purpose of impeaching 
the patent. Pioche v. Paul, 22 Cal. 105. 


250. Where plaintiff in ejectment relies 
on a Mexican grant, confirmation, and pat- 
ent, and there is no dispute as to the land 
pear alge the limits of the patent, a title 
arising subsequent to the grant upon 
which the patent issued constitutes no de- 
fense, and the jury have only to pass upon 
the question of damages so far as the legal 
issues in the case are concerned. 

Weber v. Marshall, 19 Cal. 447. 


251. A i ede who claims the benefit of 
the act of April 2, 1866, staying proceed- 
ings in actions for the recovery of land em- 
braced within the exterior limits of unsur- 
veyed Mexican or Spanish grants, must 
show that he was a bona fide settler upon 
the demanded premises, dwelling thercon. 
San Jose v. Shaw, 45 Cal. 178. 


Possession under. 


252 The limitation of quantity was a 
controlling condition of the grants in ques- 
tion, and the delivery of jaridical possession 
was an essential ceremony, under the govern- 
ment of Mexico, to pertect the title of the 
grantees to the specific quantity designated. 


Waterman v. Smith, 13 Cal. 373. 


253. If the grant to Sutter contains more 
than eleven leagues of land, until the sur- 
plus is legally determined by a survey and 
measurement by the officers of the govern- 
ment, no individual can complain. The gov- 
ernment alone can determine and set apart 
the surplus; and, until its action in the 
matter, the right of the grantee remains 
good to the possession of the entire tract 
within the designated boundaries. 

Ferris v. Coover, 10 Cal. 589. 

254. Whether the premises in controversy 
in this suit are included within the grant is 
a question of fact, to be submitted to the 
jury. Id. 


255. Tho ovidence in this case, showing 
that the land within Sacramento county was 
in possession of Sutter, by permission of the 
former government, for years previous to the 
cession to the United States; that it was 
subjected by him to such uses 2s he desired; 
that he had absolute control over it, without 
disturbance by any one, exercising the rights 
of ao proprietor, to the knowledge of the 
government, and with its recognition of their 
existence; that he asserted ownership of the 
land, under the grant from Alvarado, and 
that for years after the conquest and treaty 
his claim and possession were unquestioned; 
his title, whether it be regarded asa legal or 
equitable one, is sufficient, under these cir- 
cuinstances, to enable him, and those hold- 
ing under him, to recover or maintain pos- 
session, in the courts of the state, at least 
until the United States intervene, and deter- 
mine, through the appropriate departments, 
that his claim, under his grant, shall be sat- 
isfied by land elsewhere selected. 

Cornwall v. Culver, 16 Cal. 423. 


256. A grant by the Mexican or Spanish 
government of a specific quantity of land 
within the area of a larger tract gave to the 
grantee such an interest in the entire tract 
as entitled him to the right to its exclusive 
possession, as against all persons except those 
having an interest in or right to the posses- 
sion of the same, or some part of it, under 
the government, until such time as the gov- 
ernment segregated the quantity granted 
from the general tract. 

Thornton v. Mahoney, 24 Cal. 569. 


257. Until the government of the United 
States restricts the possession of those claim- 
ing under a Mexican or Spanish grant, by a 
segregation and location of the quantity 
granted, tle grantee or his successor 1n inter- 
est is areitled as against third persons with- 
out title to the possession of all of the land 
within the exterior boundaries described in 
the grant. Id. 


258. If a grant has been confirmed and a 
survey of the quantity confirmed has been 
made by which it has been located within 
the exterior boundaries of the larger tract 
mentioned in the grant, and an appeal has 
been taken from an order confirming the sur- 
vey, the grantee or his assignec is cutitled to 
the possession of all the land within the cx- 
terior boundaries of the grant until the final 
determination of the appeal. Id. 


259. A party whose Mexican grant to a 
specific quantity of land within the exterior 
boundaries of a larger tract has been con- 
firmed by the United States district court 
has a right to the possession of all the land 
within the exterior boundaries of the larger 
tract, until the government of the United 
States shall segregate the part confirmed by 
a final and approved survey. 

Mott v. Reyes, 40 Cal. 379. 
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260. Occupation and cultivation can 
have no greater effect than a private survey. 
They were without binding effect upon the 
Mexican government, and are equally in- 
vperative under the new. 

Waterman v. Smith, 13 Cal. 373. 


261. The actual on of a small 
portion of a large tract of land, with a 
claim of title to the whole, will not enable a 
ep y to maintain a possessory action under 

lexican law, where it appears on the face 
of the papers, by virtue of which he claims, 

that his title is a nullity. 
Suiol v. Hepburn, 1 Cal. 254. 


Third Persons, Who are, Rights of. 


262. The “third persons” against whose 
intervsts the action of the government and 
patent in this case are not conclusive, under; 
the fifteenth section of the act of March 3, 
1851], are those whose title accrued before the 
duty to the government and its rights under 
the treaty attached. 

Teschemacher v. Thompson, 18 Cal. 11. 


263. In the present case the United States, 
upon the cession of the country, took the 
premises in controversy charged with the 
ejuitable claim of the Mexican grantees, and 
have since perfected the claim into a perfect 
title. But for such equitable claim the 
Luited States would have held the title in 
trust fur the new state, but the claim exist- 
inv, the etate and all other parties hold in 
subordination to the action of the govern- 
ment respecting it. The rights and power 
of the government to protect and thus per- 
fect the equitable claim’ were superior to 
any subsequently acquired rights or claims 
ot the state or of individuals, Subsequent 
events, not originating with the grantecs, 
can have no effect upon the validity of their 
claim, or the duty of the government respect- 
ing it. Id. 

264. The ‘‘third persons” within the 
meaning of the fifteenth section of the act of 
covgress, who can controvert the location of 
a@ grant, upon which a patent has issued, are 
those whosc title to the premises patented 
not only accrued before the duty of the gov- 
ernment and its rights under the treaty at- 
tached, but whose title to such premises was 
at that date such as to enable them to resist 
successfully any subsequent action of the 
government affecting it. 

Leese v. Clark, 18 Cal. 635. 


265. The term ‘‘third persons,” used in 
the fifteenth section of the act of congress, 
des not include intruders; nor pre-emp- 
tioners claiming under the laws of congress; 
nor locators of school warrants; nor any other 
persuns whose interests have been acquired 
since the acquisition of the country, when 
obligation to protect existing rights of prop- 
erty devolved upon the United States. They 
refer, not toall persons other than the United 


States and the claimants, but to those who 
hold independent titles arising previous to 
the acquisition of the country. The latter 
class are bound by the decree and patent, 
for they do not hold in subordination to the 
action of the government, nor by any title 
subsequent, but by title arising antcrior to 
the conquest. Id. 
266. Persons having an inchoate or im- 
perfect grant of land made by Mexico in 
California before its cession to the United 
States are not ‘third persons” within the 
meaning of the fifteenth section of the act of 
congress passed March, 1851, entitled ‘‘an 
act to ascertain and settle private land claims 

in the state of California.’ 
De Arguello v. Greer, 26 Cal. 615. 


267. ‘‘ Third persons,” mentioned in said 
act, are those who have an interest in the 
land which would enable them to resist suc- 
cessfully any action of the government re- 
specting it. Id. 

268. Third persons, within the mcaning 
of the act of congrcss of 1851, against whose 
interest the tinal confirmation and patent of 
a Mexican grantare not conclusive, arc those, 
and those only, who have such claim of title 
that they could, under the stipulations of the 
treaty of Guadalupe Hidalyo, and the law 
of nations, withstand the government of the 
United States, if it were claiming the land 
for itself. One claiming under an inchvate 
Mexican grant which has been confirmed, and 
the final survey of which has been approved 
under the act of July 1, 1864, is not such 
third person. Miller v. Dale, 44 Cal. 562, 


Conflict between Two Grants. 


269. If the plaintiff has title under a con- 
firmed survey of a confirmed Mexican grant, 
and the defendant under an unconfirmed sur- 
vey of a confirmed grant, which he claims to 
be a perfect grant, the burden of showing a 
perfect grant rests on the defendant. 

Seale v. Ford, 29 Cal. 104. 


Estoppel. 


270. The grantee of land from the Mexi- 
can government is not estopped from recov- 
ering ssion of the same according to the 
boundaries finally surveyed by the United 
States from the fact that such grantee, before 
such survey, told the occupant that the land 
in controversy was public land, and not 
within the limits of his grant, and that the 
occupant, after being thus told, put valuable 
improvements on the land. 

Love v. Shartzer, 3] Cal. 487. 


271. Where the dividing line betwcen 
the two grants was fixed by an award he- 
tween the parties, the award was conclusive 
until the action of the government. But the 
governinent having issued a patent to Ritchie 
of a portion of the land included in the gen- 
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eral tract designated in the grant to Armijo, 
it does not lie in the mouth of the latter to 
complain, there still remaining of such gen- 
eral tract more than sufiicient to satisfy the 
‘specific quantity granted to him. If the 
patentee accepted the land described in his 
patent as answering his claim, other persons 
can not complain, even if a portion of the 
land thus taken was without the boundaries 
of his original claim. 

Waterman v. Smith, 13 Cal. 373. 


272. If two Mexican grants of land, 
made to different persons, are confirmed, and 
surveyed so as to Overlap each other in 
part, and the owner of one becomes a pod 
to the proceedings relating to the confirma- 
tion and survey of the other, he is bound by 
the proceedings, and estopped from after- 
wards denying that this grant was properly 
located. Semple v. Wright, 32 Cal. 659. 


273. The government having, by a 
solemn decree, declared that the original 
title was in the ancestor, is estopped from 
denying such admission or regranting the 
premises to another. 


Nieto v. Carpenter, 7 Cal. 527. 


274. If the claimant of a Mexican grant 
of land which gives a perfect title presents 
the same to the board of land commissioners 
for confirmation under the act of congress of 
1851, and it is confirmed and surveyed, and 
the survey is approved and a patent issued, 
but by the survey a portion of the land in- 
cluded within the juridical measurement of 
the Mexican authorities is excluded, the 
claimant is estopped from afterwards as- 
serting title to the land not included in the 
survey made by the United States. 

Cassidy v. Carr, 48 Cal. 339. 

275. The claimant of an inchoate Mexi- 
can grant, who has commenced proceedings 
to have the grant confirmed by the United 
States courts, has not the same title, within 
the meaning of the above rule, that he has 
after the grant has been confirmed, surveyed, 
and patented, and is not therefore estopped, 
after the patent issues, by a Judgment in 
ejectment rendered against him before the 
confirmation, survey, and issuance of the 
patent. Armesti v. Castro, 49 Cal. 325. 


276. Although the state courts may ad- 
judicate rights claimed under an inchoate 
Jexican grant, yet if such adjudication be 
adverse to the claimant the judgment will 
not conclude him from asserting his rights in 
a new action, if, when his claim is confirmed 
and patented, the land formerly in litigation 
is within the calls of his patent. Id. 


Recitals in. 


277. The recitals in the grant must be 
overned by those of the decree in conform- 
ity to which it was issued. Nor is this con- 
clusion altered by the fact that the grant to 
the heirs contained the usual conditions in- 


serted in all original grants from the Mexi- 
can government. 

Nieto v. Carpenter, 7 Cal. 527. 

278. The recital in the grant that the 

grantee solicited the land for his personal 

benefit and that of his family does not con- 
trol the operative words of the grant. 

Scott v. Ward, 13 Cal. 458. 


279. A map, referred to in a grant for the 
ed pie of identifying the land, is to be re- 
garded as a part of the grant itself, as much 
so as if incorporated into it. 

Ferris v. Coover, 10 Cal. 589. 


Evidence Relating to. 


280. If, taking the grant and map to- 
“Saeed any portion of the description must 
rejected, reference will be had to the cir- 
cumstances under which the grant was nade, 
and the intentions of the parties, and 
evidence is admissible in such case for that 
purpose. That portion will be rejected, and 
that construction adopted, which will give 
effect to the intentions of the parties. 
Ferris v. Coover, 10 Cal. 589. 


281. In ejectment for land within Sut- 
ter’s Fort, in the city of Sacramento, if the 
tition of Sutter, soliciting eleven leagues 
in the establishment ‘‘named New Helve- 
tia,” and the grant in which is conceded the 
land referred to in the petition ‘‘named New 
Helvetia ” be in evidence, together with the 
declarations of Vioget in connection with the 
accompanying map, fixing the southern 
boundary of the grant some miles below the 
American river, and also, together with the 
proof that the territcry lying between the 
American riverand Sutterville, the western 
line of Leidesdorff’s grant and the Sacra- 
mento river, embracing ‘‘Sutter’s Fort,” and 
the inclosurces and settlements around it, was 
known and recognized by every one through- 
out the country as New Helvetia; that Sut- 
ter had entire and undisputed possession of 
the same; that no one questioned his right 
till 1850; and that the premises in dispute 
were within his inclosures at the fort; the 
evidence would be primu farie, if not con- 
clusive proof, that the premises were Cov- 

ered by the grant. 
Morton v. Folger, 15 Cal. 275. 


282. In an action of ejectment the plaint- 
iff showed that the premises in controversy 
were part of a tract called Laguna de la 
Merced, which, in 1835, was granted by the 
Mexican government to one Galindo upon a 
petition representing the tract to be a league 
in length anda half of a league in width, 
more or less; that the grant reserved to the 
nation any surplus that might be found 
above this quantity; that Galindo and his 
successors in interest had possessed the en- 
tire tract, which embraced a surplus, until 
1853; that they had obtained from the Uni- 
ted States tribunals a decree contirming to 
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them the land, to the extent of the quantit 
specifed, to be selected within the bound- 
anes of the general tract; that no official 
sevrezation had been made of this quantity 
by eitucr government, and that plaintiff was 
a purchaser from the confirmees. The de- 
fendants claimed that their possessions, 
theuzh within the tract, were outside of a 
selection which they alleged had been made 
by plaintifi’s grantors in such manner that 
they and he were estopped from claiming 
the balance. To show this, defendauts of- 
fered to prove that previous to June, 1853, 
the lands Secapied: by them had been 
*townshiped and sectionized” like other 
public lands of the United States; that in 
September, 1853, the grantors of the plaintiff 
causl a survey to be made of the specific 
quantity designated in the grant; that the 
clannants under the grant assented to such 
survey When made; that afterwards some of 
the grantors sold, mortgaved, and leased 
portious of the land lying within the ste be 
and to the defendants end others publicly 
disclaimed having any title to or interest in 
the resiniue of the general tract; that acting 
voder such disclaimers and acts of some of 
the said yrantors, they made their locations; 
and that they were not within the lines of 
the said survey. The court, on objection of 
plaintitl, excluded this testimony, and on 
appeal: J/eld, that the evidence offered did 
net tend to prove an estoppel or a sclection 
binding on the plaintiff, and was therefore 
properly excluded, three of the claimants 
(who were seven in number) bcing at the 
time inf.nts, and two of them being under 
the diability of coverture. 

Maboney v. Van Winkle, 21 Cal. 552. 


283. In ejectment on a patent, defend- 
ant introduced a witness who stated that he 
knew where the defendant resided; that he 
knew where Dry creek was, and where it 
entered Dear river; that he knew no other 
Dry ereck than the one named, and did not 
think there was any other creek by that 
name between the foot-hills and the mouth 
of Lear river. He was then requested to 
state, if he knew, whether the lands occu- 
pied by the defendant for the last two years 
cr more, or eny part thereof, lay below Dry 
ereck and Bear river, the counsel declaring 
the objcct of the inquiry to be to show that 
the lands were not within the calls of the 
patent or grant. To this inquiry objection 
was made and sustained, on the ground that 
it did not relate to the starting point or 
monument named in the patent; the court 
offering at the time to allow the witness to 
be asked whether the lands were situated 
below tle oak tree marked as the com- 
mencement or first monument of the patent: 
Hell, that the court below did not err in 
ruling out the testimony, because the ques- 
tion put to the witness did not, as it should 
have done, limit the inquiry to that Dry 
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creek, at the junction of which the marked 
oak tree stood; it appearing from a map, in- 
corporated into the patent, that there were 
two streams emptying into Bear river, 
within the calls af the patent, each of which 
was termed Dry creek, and that below one 
of them, and above the other, the premises 
in controversy were situated; and it further 
appearing that the description in the patent 
commenced at an oak tree marked with an X 
and certain tigures and letters, at the junc- 
tion of Dry creck and Bear river, and the 
map designated the position of the tree, the 
starting point, as at the mouth of the lower 
Dry creek. Mott v. Smith, 16 Cal. 533. 


284. In ejectinent for land in Sacramento 
county, claimed under Sutter’s grant by 
Miche!torena to Leidesdostt, in October, 
1841, it is competent evidence to show that 
the tract of country now embraced by that 
county is included within the boundaries of 
the grant to Sutter. — 

Coruwall v. Culver, 16 Cal. 423. 


285. The judiciary must determine wheth- 
er the prior rights of third persons have 
been interfered with by the survey and _ pat- 
ent, but it can not correct the one nor the 
other. The survey and patent are conclusive 
in actions of cjectinent. 

Moore v. Wilkinson, 13 Cal. 478. 


286. The decrees of the board of land 
commissioners, and cf the district court, are 
not indispensable to a recovery in ejectment 
on a grant, but are admissible, and conclusive 
against the government, and against those 
holding by its license or permission. 

Id.; Gregory v. McPherson, 13 Cal. 562. 


287. In an action of ejectment, where 
both parties claim under confirmed Mexican 
grants, evidence that the orivinal grantor of 
one of the parties had obtained grants from 
the Mexican government, cxeceding eleven 
leagues in extent, prior to the grant under 
which the party claims, is inadmissible. 

Yates v. Smith, 40 Cal. 662. 

288. When the plaintiffs, in cjectment, 
rely for title on a Spanish or Mexican grant, 
and provo a confirmation of the same under 
the act of 1851, for the scttlement of private 
land claims in California, and it appears that 
a patent has been issued for the same, the 
plaintiffs must, if requested, produce the 
patent in evidence, or their testimony will 
be stricken out. Chipley v. Farris, 45 Cal. 527. 

289. When the survey made by the sur 
veyor-general of the United States, on an 
imperfect contirmed Mexican grant of land, 
becomes final, such survey is Conclusive 
evidence in an action of cjcctment against 
one claiming under the grant, of the bound- 
aries of the tract confirmed. 

Gallagher v. Riley, 49 Cal. 473. 

290. The Mexican government granted a 
tract of land to P., who sold the same to 8S. 
and others, except a half league in the south- 
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east corner. S. and his co-tenants, in their 
petition for the confirmation of the grant, 
stated that the half league belonged to H., 
and after a confirmation the patent issued to 
S. and his co-grantees and H. in such form 
as to make them tenants in common of the 
legal title. The half league, by consent of 
S. and his co-yrantees, was afterwards set 
off to H. in partition. P. then sold it, and 
S. brought an action to recover the land 
against his grantees. H. was nota party to 
the suit, nor to any of the antecedent pro- 
ceedings for confirmation, nor to the parti- 
tion, nor was any conveyance from P. to H. 
offered in evidence: Held, that the state- 
ment in the petition of S. and others that 
H. owned the half leagne, and the insertion 
of his name in the patent, and their acts 
setting it off to him in partition, were not 
evidence as avainst P. or those claiming un- 
der him that Il’. ever conveyed to H., or that 
H. ever owned the land, and that the de- 
fendants so far as appeared had acquired P.’s 
title. Salmon v. Symonds, 30 Cal. 301. 
* 291. If the plaintiff in ejectment relics 
on a confirmed Mexican grant as his 
source of title, he must prove that the de- 
manded premises are included within the de- 
cree of contirmation. 

Brown v. Brackett, 45 Cal. 167. 


ADMISSIBILITY OF COPIES. 


292. Certified copies of grants made by 
the surveyor-general of the United States 
are tuadmissible in evidence, unless the ab- 
sence of the originals is accounted for. 

Hensley v. ‘larpey, 7 Cal. 288. 

293. An affidavit, showing that the sur- 
veyor-general has adopted a rule, refusing to 
allow the originals to be taken from the files, 
is a sufficient predicate. Id. 

294. A certificate of the surveyor- 
general, that the a a ‘fis a true and ac- 
curate copy of a document” on file in his 
oflice, is suilicient against the objection that 
the copy is not duly authenticated, it being 
conceded that such document was the orig- 
inal prant. 

Natoma Co. v. Clarkin, 14 Cal. 544. 

295. A duly certified copy of a Mexican 
grant from the United States surveyor-gen- 
cral’s oftice, 18 admissible in evidence against 
the objection that the absence of the ori -inal 
is not accounted for. But it is admissible 
only when the original itself would be. The 
statute (acts of 1857, p. 317) simply re- 
moves the objection to the copy as second- 
ary evidence. 

296. In cjectment, plaintiff, relying upon 
a Mexican grant and a deerce of the United 
States hoard of land commissioners, offered 
In evidence a copy of the decree taken 
from the office ef the United States sur- 
veyor-veneral, with a certilicate by the 
surveyor-general that ‘‘the foregoing is a 


correct copy of the decree of confirmation 
made by said board of commissioners in the 
case therein mentioned, together with the 
indorsements thereon, as the same is on file 
in iny Ollice;” defendant objecting that the 
copy was not properly certified: //e//, that 
the certificate complies sufficiently 
with the statute, the terms of which need 
not be literally pursued. 

Young v. Emerson, 18 Cal. 416. 


297. A copy of a Mexican grant, taken 
from the United States surveyor-general’s 
oflice, is not admissible in evidence without 
accounting for for the non-production 
of the original grant, where the party 
offering the cupy does not rely upon a certi- 
fied copy of the grant, under the act of 1857, 
but upon proof aliunde that the copy was 
correct. Soto v. Kroder, 19 Cal. 87. 


298. Where reliance is placed, not on the 
prodiction of a certified copy of the grant 
under the statute of 1857, but on proof 
aliunde of the copy; and where the ori,zinal, 
as a ducument in the custody of a public 
officer, can not be taken from his oftice, 
proof of that fact must be made as prelimi- 
nary to the introduction of the copy. = Id. 


299. Under the act of 1857, a copy of a 
Mexican grant, certified by the United 
States surveyor-general to be a true and 
accurate copy of the grant on file ia his 
office, isadmissible in evidence ‘‘with the like 
effect as the oriyinal,” without proof that 
the original could not be produced. Id. 


300. Such certified copies are admissi- 
ble in evidence whenever the originals, if 
produced, would be admissible; the object 
of the statute being to remove objections to 
the copics, on the ground that they are sec- 
ondary evidence. Id. 

301. Where it is proven that the signa- 
tures of the governor ani secretary of the 
department of California toa grant, at the 
time of its date, are genuine, then a cop 
duly certified under the act of 1557 is ad- 
missible in evidence. Id. 


See Lanp. 


302. When a bill of sale of a lot of land 
contains no description of the land sold, but 
is written on the back of a copy of the grant 
of the lot, made by an alcalde, while Cali- 
forma was a part of Mexico. and refers to 
this copy for a description of the lot, the 
copy may be received in evidence for the 
purpose of identifying the lot sold, and 
such copy constitutes a part of the bill of 
sale. Sill v. Reese, 47 Cal. 294. 

303. Since no registry law existed in Cali- 
fornia under the Mexican government, and it 
was necessary for each proprietor to keep 
within his own control lis muniments of 
title, the presumption is that when a per- 
son sold to another an undivided half of alot 
granted by an alcalde, and indorsed a can- 
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veyance of the same on the grant, referring 
t the grant for a description, that he kept 
the original, and delivered to the person to 
whom he sold a copy of the grant and adupli- 
cate of the conveyance indorsed thereon; and 
tnder such presumption, such copy and du- 
plicate conveyance indorsed thereon are ad- 
mussible in evidence. Id. 
304. A translation of the espediente 
of a Mexican grant of land, unaccompanied 
by the original, or a certified copy of the 

gaine, is not admissible in evidence. 
Bixby v. Bent, 51 Cal. 590. 


905. It is no objection to the almission of 
a Mexican grant in evidence after its final 
couhrmation that there is no evidence that 
the grantee, previous to the issuance of the 
grant, ever presented a petition to the 
governor expressing his name, country, and 
reigson, and the number of his family, or 


that the grant ever received the approval of 


the departmental assembly, or that the 
grant, or any proceedings in reference to it, 
were ever reported to the supreme govern- 
ment of Mexico. Soto v. Kroder, 19 Cal. 87. 


306. The United States v. Cambuston, 20 
How. 59, does not so hold; and if it does, 
siiil the objection that the grantee never pre- 
sented the petition would be available only 
against the confirmation of the grant. After 
such Confirmation has become final, it is 
tov lste to press the objection. Id. 


307. A survey of a confirmed Mexican or 
Spanish grant of land, which has been ap- 
proved by the surveyor-general, without the 
publication of the notice required by the act 
of 1560, is of no cffect as evidence. 

McGarrahan v. Maxwell, 28 Cal. 75. 


ALCALDE GRANTS. 
Authority of Alcalde. 


308. Under the laws of Mexico and the 
decrees of the departmental assembly of 
Calitorma, the ayuntamiento and tlie 
aicaldes had power to grant limited por- 
tious of the municipal lands of the pucblo. 
The American alcaldes, appointed after the 
conquest, had the same authority, as the 
mnunicipal law remained unchanged until 
LlsoU. Welch v. Sullivan, 8 Cal. 163. 


309. The authority to grant such lands 
was vested in the ayuntamiento, and in the 
alealdes or other oflicers who at the time 
represented it, or had succeeded to its 
‘* powers and obligations.” 

Hart v. Burnett, 15 Cal. 530. 

310. Alcaldes in California had all the 
powers and jurisdiction of judges of first 
instance in districta where there were no 
judges of first instance. 

Panaad v. Jones, 1 Cal. 488. 

311. All grants made by the alcalde 
from the beginning of 1835, to near the end 


of 1839, were made by the authority of the 


ayuntamiento. Cohas v. Raisin, 3 Cal. 443. 


312. The grants made in 1844 by alcaldes 


were made by virtue of their office, as con- 
stituting the municipal government of this 


pee under Governor Micheltorena’s proc- 
amation of November 4, 1842. Id. 


313. A grant of Jand made by a Mexican 


alcalde before the war will be presumed to 


have been made in the course of his ordi- 


nary and accustomed duties, and within 
the scope of his legitimate authority; and 


the burden of proof lies on him whi con- 


troverts the validity of such a grant, to 
show that it is not made b 
oflicer, or in the forms prescribed by law. 


a competent 


Reynolds v. West, 1 Cal. 322. 
314. A grant by an alcalde of a town lot 


in San Francisco, after the conquest and 
cession of California, down to the incorpora- 
tion of the city, in April, 1850, will be pre- 
sumed, until the contrary be shown, to be 


within the authority of such alcalide, and 
the lot granted will be presumed tv be with- 
in the limits of the pueblo. 

Payne v. Treadwell, 16 Cal. 220. 


315. The powers and authority which 


hed been conferred by law upon municipal 


officers of the pucblo to grant pueblo lands 
were not suspeniled, ipso fucto, by the war 
with Mexico, or by the conquest, and the 
fact that such officers, during the military 


occupation, and after the complete conquest 


and cession, were Americans, or held their 
ofice under American authority, did not 
change the powers and obligations which, by 
the existing laws of the country, belonged 
to such municipal officers. And the same 
presumptions attach to their grants of lots, 
whether made before or after the conquest 
and cession. 


316. A grant of a lot in San Francisco, 
made by an alcalde, whether a Mexican, or 
of any other nation, raises the presumption 
that the alcalde was a properly qualified 
ofticer, that he had authority to make the 
grant, and that the land was within the 
boundaries of the pueblo. 

Cohas v. Raisin, 3 Cal. 443. 


317. The statement of an alcalde’s 
Official character, in the commencement 
of a grant signed by him, is sufficient to 
show that he acted in his official capacity, 
without a descriptio officii appended to his 
signature, Downer v. Smith, 24 Cal. 114. 


318. An alcalde in San Francisco had, 
in 1849, authority as such to make grants 
of the lands of that pueblo, and the same 
presumptions in rerarl to the regularity and 
effect of his procecdings attach to him as to 
other officers, White v. Moses, 21 Cal. 34. 


319. It is too late to question the author- 
ity of an alcalde elected in 1846. If in- 
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valid, his acts, as a de facto officer, must be 
held yood by this court. 
Cohas v. Raisin, 3 Cal. 443. 


320. A grant of a fifty-vara lot, at the 
Mission Dolores, made by a Mexican alcalde 
in 1812, where the grantee tovk possession, 
inclosed the lot, and built a house thereon, 
is a title under which a party may recover 
possession as against one who claims under 
a Icase ead by the priest of the Mission 
in 1849. It seems that the priest had no 
authority to lease lands appertaining to 
the Mission after the cession of California to 
the Unitcd States, and that a title thus de- 
rived is invalid. 

Brown v. O’Connor, 1 Cal. 419. 


321. An alcalde of the pueblo of San 
Francisco, after the conquest and before 
the incorporation of the city of San Iran- 
cisco and the adoption of the constitution of 
the state, could make a valid grant of pueblo 
lands, as such oftticers had been, before the 
conquest, accustomed to do: //e/d, accordiny- 
ly, that sucha grant, made in the usual from, 
and with customary formalities, was valid. 

Scott v. Dyer, 54 Cal. 430. 


322. Cascs commented upon: Colias v. 
Raisin, 3 Cal. 443; Dewey v. Lambicr, 7 Id. 
347; White v. Moses, 21 Id. 34, and Broad 
vy. Broad, 40 Id. 496, afiirmed; and Alexan- 
der v. Roulet, 13 Wall. 386, distinguished. 

Id. 


323. Held, in view of the stipulation in 
this case, that certain questions only were 
involved—that other questions could not be 
considered. Id. 


324. Such a grant operated to deprive the 
eae and its successor, the city of San 
‘rancisco, of the right to open streets 
through the land granted, except upon com- 
pensation paid or secured, and in pursuance 
of proceedings prosecuted forthe purpose. Id. 


325. In San Francisco, where, under Mex- 
ican domination, there was no judge of the 
first instance, the alcalde was authorized to 
perform all the functions of such judye, and 
the rule of the common law applicable to the 
judgments of courts of general jurisdiction 
was appiicable to the judsments of such al- 
calde. Braley v. Reese, 51 Cal. 447. 


Form and Effect of Grant, 


326. Admitting the power of Amcrican 
alcaldes to grant lands within the pueblo, it 
only extended to lands which had not been 
previously granted by the superior authori- 
ties of the department under the former 
government. Nor does it matter in any re- 
spect whither the grant of those authoritics 
passed a legal or an equitable titie. The 
moment tlicy assumed the control of the 
property and passed any interest in the same, 
all grantins power of the subordinate ollicers 


—o 


of the pueblo, with respect to the property, 
ceased. Leese v. Clark, 18 Cal. 535. 


327. Persons holding alcalde yrants made 
in 1847, for lots within the pueblo of San 
Francisco, took their grants in subordination 
to the future action of the government, old 
or new, in determining the limits of elder 
crants for lands within the pueblo, made by 
Mexican governors, and are not ‘‘ third per- 
son3,''within the fifteenth section of the act 
of congress, who can question the action of 
the government in locatinsuch elder grants. 
Such persons can not resist a patent for lands 
based upon confirmation of an elder grant. 


328. A claim to land in a pueblo, under 
a grant made by the governor of California 
hetore its cession to the United States, was 
not a conveyance in fee of land in sev- 
eralty, so as to excuse its presentation for 
contirmation to the board of land commis- 
sioners, appointed under the act of conyress 
of March 3, 1851. 
Steinbach v. Moore, 30 Cal. 498. 


329. A grant by an alcalde in 1849 of 
pueblo lands in San Francisco was not invali- 
dated by the fact that it was made in pursu- 
ance of a sale at public auction, by order 


of the town council. 
White v. Moses, 21 Cal. 34. 


330. Althouch neither the delivery of an 
alcalde’s grant nor the payment of the mu- 
nicipal fees was necessary to vest title in the 
grantee, yet if immediately after a poe was 
made to two persons, and signed and recorded 
in due form by the alcalde, the grantees le 
peared before him, and one of them verbally 
renounced his right in the lot granted, the 
alealde might amend his record by indorsing 
on the back of the grant the renunciation, 
and the fact that the other person might have 
the entire lot, and the lot then became the 
sole property of the onc not renouncing. 

ak Lick v. Diaz, 37 Cal 437. 


331. The power vested in an alcalde to 
crant lots implies the power to modify the 
yrant, with the consent of all parties in in- 
terest, while the proceedings are in fieri and 
so long as anything remains to be done by 
the granting power. 


332. It was competent for one of the 
grantees of a lot made by an alcalde to two 
persons, at any time before the proceedings 
were completed, to decline the grant, and 
consent that the grant be made to his co- 
grantee, and the alcalde might then modify * 
the grant by an indorsement thereon, mak- 
ing it inure to the benefit of such co-grantee, 
and the title would then vest in him ea 

Id. 

333. Such modification of an alcalde’s 
grant is not a transfer of title from one 
co-grantee to another, but an exercise of the 


granting power. Id. 
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334. When an alcalde has made a grant to 
two persons jointly, and has delivered pos- 
session and completed the proceedings, the 
title vestsin thetwo jointly, and on induxse- 
Ment thea made by the alcalde on the grant, 
without the consent of the grantees that one 
of them has renonnced, and that the grant 
sha!l inure to the benefit of the other, does 
not divest the title of the one said to have 
renounced, Id. 


335. Upon an issuc as to whether an al- 
calde’s grant was deciined and renounced, 
evidence that at the alleged time the pucblo 
was a emall place, an. a renunciation of the 
lot could not have well trans;ired without a 
knowlcdye of the witnesses, 13 cae 


336. The fact that one of the co-grantees 
in an alcalde’s grant, before the proceedings 
ty vest title were completed, appeared before 
the alcalde and consented to renounce his 
interest in the grant, aud declined the same, 
and requested it to be mads to the other co- 
grantee, may be shown by parol testimony, 
provided the alcalde has made such modili- 
cation of the prant by an indorsement there- 
en. Such testimony may be rebutted by 
parc l testimony on the other side tending to 
show that such were not the facts. Id. 


337. If the delivery of a deed of con- 
cession made by an alcalde was cssential to 
pasa the title, the presumption is that the 
deiisery was made at the time the deed was 
executed, Whether such delivery was essen- 
til not decided. Lick v. Diaz, 30 Cal. 63. 


338. Where an alcalde made a deed grant- 
ing a lot to two persons jointly, and after- 
wards certificd on the same piece of paper 
taut one of them had renounced his right, 
and the lot had become the property of the 
other, such certilicate i3 insulsicient to cstab- 
lish the tact uf reaunciation, but the pre- 
sumption is that the title remained in the 
person allezed to have renounced. Id. 


339. After a grant of a lot had been made 
by an alcalde of Yerba Buena to two persons 
jointly, and possession had been delivered, o 
certilicat2 made by the alcalde, written on 
the same picce of paper as the grant, stating 
that one of the grantecs has renounced his 
property in the lot, and that it shall be the 
property of the other, does not divest the 
grantee so alleged to have renounced of his 
title, unless it appears that he authorized the 
alcalle to make the certificate. 

340. Whicre a petition for a grant of land 
was presented to an alcalde without the sig- 
nature of the petitioner, but the prayer of 
the petition was ted by a writing imme- 
dintely following the petition: J/cld, that the 
prant was valid, notwithstanding the want 
vf the petitioner's signature. 

Reynolds v. West, 1 Cal. 322. 


341. Where it appeared that the petition- 


er’s husband was the owner of two fifty-vara 
lots at the time the concession was made to 
her: /Zeld, that it would be presumed that 
the act of the alcalde in making the prant 
was in conformity with law, until it 
should be shown that the petitioncr’s hus- 
band had received the lots which he held, as 
a concession of public lands, and not by pur- 
chase from an individual. Id. 


342. Where the grantor of defendant ob- 
tained an alcalde’s grant to a town lot in 
1843, and was put in possession thereof and 
commenced building thereon (his grant con- 
taining the usual condition of building within 
one ycar) and was compelled to suspend the 
erection of his house, and the lot remained 
unoccupied till 1849, when he went again 
into possession and built a house, which pos- 
session was maiutained till the bringin of 
this suit;and the plaiutiff’s grantor obtained 
a grant of the same lot in 1847, but never 
went into posession: J/eld, that there was 
no forfeiture of the grant of defendant’s 
grantor on the pround of non-performance 
Within the time, unless somethins else was 
done to produce it. 

Holliday v. West, 6 Cal. 519. 


343. And where the grant of plaintiff's 
grantor was never recorded, and it appears 
that owing to mistakes having occurred in 
the granting of lots, grants having in some 
instances been inale to two persons for the 
same lot, the alcalde, about six months after 
giving the grant to plaintiff’s grantor, gave 
notice to all persons toaj-pear and have their 
grants adjusted, which notice was complied 
with by defendant’s grantor, but not by 
plaintitf’s grantor, the former being then 
again placed in possession, it seems that no 
inference arises that the granting power had 
resuined the land, as by a forfeiture of de- 
fendant’s grantor, for the purpose of grant- 
ing the lot to plaintiff’s grantor. Id. 


344. The only conclusion is that the sec- 
ond grant was made by mistake, and that 
the sccond grantee was perfectly aware of 
the invalidity of his grant, and cither made 
no legitimate effort to obtain possession, or 
did so and failed. 


345. When an entry of a grant made by 
an alcalde was duly entered in the book of 
official records, attested by his signature, a 
delivery of the same, or a copy thercof, 
was not necessary in order to give etlect to 
the grant ani vest the title in the grantce. 

Donner v. Palmer, 31 Cal. 500. 


346. Delivery, as applied to private con- 
veyances, has no application to grants made 
by the government, evidenced either by an 
alcalde’s grant or a patent. 

347. Alcalile’s grants were intended to be 
gifts, and not sales, and when the grantee 
was required to pay a municipal tax or fee, 
its peyment was not a condition precedent to 
the exercise of the granting power, nor did a 
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failure to pay it defeat or invalidate the 
grant. Id. 
As Evidence of Title. 


348. The title acquired by San Francisco 
by virtue of the act of congress of March 3, 
1851, to the pucblo lands, must inure to the 
benetit of bona fide holders under her 
grants. Cohas v. Raisin, 3 Cal. 445. 

349. Where a party sues for a lot in the 
former pueblo of San Francisco, and deraigns 
his title from the city, Leis, prime fucie, enti- 
tled torecovcer. Sealev. Mitchell, 5 Cal. 401. 

350. A grant of a lot in a pueblo made 
by a governor of California before it was 
ceded to the United States conveys no title 
to the yrantee unless the same was presented 
to and coufirmed by the board of land com- 
luissioners. Merle v. Dixey, 31 Cal. 130. 


351. A plaintiff suing for a lot in San 
Fransisco may rest his case, prima facie, 
upon an alcalde grant in the usual form, and 
no further proof of title will be requircd 
than proof that the land granted is situated 
within the four square leagues, measured 
from the center of the Presidio syuare in the 
manner directed hy the ordinances. 

Payne v. Treadwell, 16 Cal. 220. 

352. A grant of a lot in San Francisco by 
@ justice of the peace, under the Mexican 
government tothe husband, subject to the 
conditions, that within one yeer, the lot shall 
be fenced and a house constructed thercon, 
and that certaii municipal fees, established 
by law, be paid, isa donation, and not a 
purchase, and the lot constitutes the separate 
property of the grantee. 

Noe v. Card, 14 Cal. 576. 


353. Where the grant of an alcalde recited 
that he made it by virtue of the authority in 
him vested aud in pursuance of the order of 
the town coune.}: /refd, that his general au- 
thority to make the grant as alcalde was not 
limited by the recital, and that the grant 
was adinissible in support of the title of the 
grantee without proof of any order of the 
town council, White v. Moses, 21 Cal. 34. 


354. Where the original grant of an al- 
calde is contained in the book of grants kept 
by him, no proof of adelivery of the grant 
is required, ‘he production of the book has 
the same force and effect upon the question 
of dclivcry as the ae eatars of an original 
decd or grant would have by one claiming 
under it. Downer v. Smith, 24 Cal. 114. 


355. If the party to an action relies upon 
the record of a grantin tie record-book 
of alcaldes’ original grants to prove his titic 
toa lotin San Francisco, and claims that 
entries on the margin of the record and cross 
lines of canc-lation on the samie were placed 
toere after the grant was made, to defraud 
hin, itinay be shown that the municipal fees 
for the grant were never paid, and that the 
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stances under which the grant was made, 
and by whom and under what circumstances 
it was canceled on the record, may be shown. 

Rice v. Cunningham, 29 Cal. 492. 


356. Alcaldes’ grants of lots in pueblos in 
California, made while the Spanish or Mexi- 
can laws were in force, were required to be 
first entered in a book to be kept by the al- 
caldes for that purpose, and then to be signed 
and attested by the proper officer. A Copy 
or summary statement of the procecdings 
as contained in this book, also signed and at- 
tested by the proper oflicer, was then to be 
given to the grantee as evidence of his title. 

Donner v. Palmer, 31 Cal. 500. 


357. The record of such grants so kept 
in this book became an official record of the 
same, and primary evidence of the facts re- 
cited therein. Such record is not second- 
ary evidence, subordinate to the certified 
copy of the same, to be given to the grantee, 
and if any distinction as evidence exists be- 
tween the record in the book and the certi- 
fied copy, the higher degrce or rank must be 
accorded to the record in the book. Id. 


358. To entitle such record of a grant to 
be received in evidence it is not necessary to 
produce or prove the loss of the certified 
copy of the same given to the grantee. Id. 


359. The fact that such official record of 
alcalde’s grants was not kept by American 
alcaldes strictly in accordance with the reg- 
ulations of the king of Spain, made in 1789, 
called the ‘plan of Pitic,” does not make 
them secondary evidence, for it is cither pri- 
mary evidence or of no value whatever as 
evidence. Id. 


360. Whenever book A of original al- 
caldes’ grants made by American alealdes in 
San Francisco contains a full copy of the pa- 
per delivered to the grantce, with the gen- 
uine signature of the alcal.le appended there- 
to, if was kept substantially according to the 
regulations of the king of Spain, and is 
au ouicial record and primary evidence. Id. 


361. Whenever said book A does not con- 
tain a full copy of the paper delivered to the 
grantee, but a summary of the proceedings 
sullicient to show an application for a grant, 
and that a prant was made, over the genuine 
signature of the alcalde, these entries are 
alsu an official record and primary evidence 
of the grant to which they refer. Id. 


362. The best evidence of an alcalde’s 
grant is the official public record of the 
acts of the alcalde by whom the grant was 
made. In the absence of this, and of all sec- 
ondary proof to establish the genuineness of 
the grant, a copy of a record of a grant made 
in a book seen in the office of an alcalde is 
not admissible in proof, more especially if 
the grant claimed was made nine nonths be- 


grant was never dctivered; also, the circum- | fore the record, and it be not shown that the 
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alcalile in whose charge it was seen contin- 
ved in ottice until the date of the record. 
Garwood v. Hastings, 38 Cal. 216. 


363. A contirmation by the Van Ness 
ordinance of the title to a lot granted by 
an alealde inures alike to the benetit of all 
the tenants in common of the lot. 

Broad v. Broad, 40 Cal. 493. 


364. An alcalde granted a lot in the pu- 
eblo of San Jose to ,., describing it as ‘‘git- 
uated to the south of the house of the citizen 
Fehz Buclnaand inthis municipality:” //eld, 
that the description may be construed tu 
mean south of the lot of Buelna. 

Romie v. Casanova, 45 Cal. 131. 


365. A grant by an alcalde, of a lot in 
a pueblo, ‘*twenty-five yards in front by fifty 
in depth, and bounded south-east by Chaipa 
Garcia's house and lot,” was valid, and con- 
veyed ownership to a definite tract of land, 
if Chaipa Garcia occupied a lot in the pueblo, 
and a lot twenty-five by forty yards could 
be located immediately to the north-west of 
hers. Halloway v. Galliac, 47 Cal. 474. 

366. An entry subsequently made by the 
alcalde, in his book of records, imme- 
diat:ly below the grant, in these words, ‘‘the 
above is located fronting twenty-five varas 
on Market place, and forty varas fronting 
on San Carlos street,” does not affect the 
grant, and may be disregarded. It does not 

rant any land, but undertakes to locate a 
ot alrcady granted and detinitely described. 
Id. 


367. When an alcalde granted a lot by a 
descript:on sufiicient to pass the title, his 
jurisdiction over the subject-matter ended. 

Id. 


368. An alcalde’s grant of pueblo land 
in San Francisco made after the acquisi- 
tion of California by the United States, was 
ineperative and void if the granted land was 
within the tract reserved by the president of 
the United States for public purposes. 

Naglee v. Palmer, 50 Cal. 641. 

369. Upon an issue as to whether an 
alcalde’s yrant was declined and renounced, 
evidence that at the alleged time the pueblo 
was a siuall place, and a renunciation of the 
lot could not well have transpired without a 
knowlcdge of the witnesses, 18 inadmissible. 

Lick v. Diaz, 37 Cal. 437. 


Alcaldes’ Books. 


370. The book of accounts kept in the of- 
fice of an alcalde is admissible in evidence, 
asa register of the acts of that officer, be- 
longin.s to the office. 

Kyburg v. Perkins, 6 Cal. 674. 

371. The books of record of deeds, mort- 
gages and other instruments kept by alcaldes 
previous ty the organization of the state pov- 
ernment, Which were transferred to the cus- 
taly of the county recorder by the act of 
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April 13, 1850, entitled ‘fan act concerning 
the transfer of certain records, conveyances 
and papers,” have been placed, by the 
twenty-first section of the act of March 26, 
1851, entitled ‘‘act concerning county re- 
corders,” upon a footing with other records 
kept by the county recorders; anid certified 
copies of instruments found therein are ad- 
missible in evidence under the same circum- 
stances as are certified copies of records made 
by the recorders themselves, namely, upon 
proof of the loss or the inability of the party 
to produce the originals. 

Touchard v. Keyes, 21 Cal. 202. 


372. One who introduces and reads in evi- 
dence the record of a grant of a lot in the 
record book of original grants made by anal- 
calde in San Francisco prior tothe establish- 
ment of civil government in California, may 
also be required to exhibit to the jury what- 
ever words are found in the margin of the 
record showing that the grant was not taken, 
and the cross lines on the same, if there are 
any. Rice v. Cunningham, 29 Cal. 492. 


373. An entry of a grant of land in the 
pueblo de San Jose, made in the book of al- 
calde’s grants, is entitled to be received in 
evidence, upon proof that the persons by 
whom it is signed were the alcalde and clerk 
of said pueblo at the time it bears datc, and 
that their signatures are genuine, and that 
the book was one of the books of the al- 
calde’s office in which alcalde grants were 
entercd, and that the book belonged to the 
recorder’s office of Santa Clara county. 

Downer v. Smith, 24 Cal. 114. 


374. The fact that blotter B, so called, 
in the possession of the recorder of San Fran- 
cisco, shows a certain number of lots granted 
by the alcalde in a particular year, does not 
raise the presumption that he did not grant 
other lots during the same ycar. 

Sill v. Reese, 47 Cal. 291. 


375. Book A of original grants, in the 
custody of the recorder of San Francisco, is 
admissible in evidence when introduced to 
prove that other grants were made than 
those found in blotter B. 


376. Certified copies of instruments found 
in the Looks of records of deeds, ctc., kept 
by alcaldes, and which have been transferred 
to the custody of county recorders, are ad- 
missible in evidence under the same circum- 
stances as are certilied copies of records 
made by the recorders themselves. 

Garwood v. Hastings, 38 Cal. 216. 


PUEBLO LANDS. 
Generally. 

377. Before the military occupation of 
California by the army of the United States, 
San Francisco was a Mexican pueblo, or 
municipal corporation, and was invested with 
title to the lands within her boundaries. 

Cohas v. Raisin, 3 Cal. 443. 
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378. By the laws of Mexico, towns were 
invested with the ownership of lands. Id. 


379. Under the Mexican laws, municipal 
lands become the absolute property of the 
pueblo, subject only in their disposition to 
the general laws of Mexico. Id. 

380. The occupation and subsequent 
acquisition of California by the United 
States did not suspend or determine any 
rights or interest of San Francisco in such 
lands. And if any interest passed to the 
yovernment of the United States by the said 
acquisition, it has been reconveyed by the 
act of congress of Mareh 3, 1851, entitled 
‘“‘an act to ascertain and settle the private 
land claims in California.” Id. 


381. A pueblo, when once legally estab- 
lished, becaine entitled to four square 
leagues of land, to be surveyed in the form 
of a square or quadrangle, and marked by 
boundaries which could be readily known by 
otticial authority. 

Stevenson v. Bennett, 35 Cal. 424. 


382. If, at the date of the cession of Cali- 
fornia to the United States, a pueblo existed 
which was entitled to four leagues of land, 
hut the same had not been surveyed and had 
its boundaries marked by official authority, 
the titie cf the puchlo to the laud was im- 
perfect, and the same became a part of the 
public domain, uuless an application was 
made to the land commissioners for its 
conlirmation within two years from the pas- 
sage of the act of congress of March 3, 1551. 

Id. 


383. It does not follow, because the in- 
choate title of the pueblo of which said 
land was a part was older than the Mexican 
grant under which said confirmee claimed 
the same, that the former was the better title. 
The decree by which the title of the city of 
San ['rancisco was contirmed to said pueblo 
expressly excepted Mexican grants from its 
operation; moreover, the exercise of the 
power by the governors of California under 
the Mexican government to grant lands 
within pueblos has been so long acquiesced 
in, and so many titles depend upon a recog- 
nition of the powcr, that it ought not now 
to be drawn in question, except upon the 
most cogent considerations. 

Bernal v. Lynch, 36 Cal. 135. 

384. San Francisco was at the date of 
the conquest and cession of California, and 
long prior to that time, a pueblo, entitled 
to and possessing all the rights which the law 
conferred upon such municipal organizations. 

Hart v. Burnett, 15 Cal. 530. 

385. Such pueblo had a certain right or 
title to the lands within its general limits; 
and the portions of such lands which had not 
been set apart, or dedicated to common use, 
or to special purposes, could be granted in 
luts by its municipal oflicers to private per- 
sous in full uwnership. Id 

3 


386. The city of San Francisco holds the 
municipal lands of the pueblo, not lezally 
disposed of as hereinbetore explained; and 
her title is wholly unatlected by sheritls’ 
sales under execution against her, so far as 
those sales touch or affect the aforesaid pueblo 
lands. Id. 


387. One who claims title to pucblo lands 
in San Francisco as a beneficiary under the 
act of congress of March 8, 1&6, and of 
Order No. 800, must show that his posses- 
sion on the cighth of March, 1866, was 4ona 
jie. McCreery v. Sawycr, 52 Cal. 257. 

388. According to the rules of measure- 
ment the sundy legal of the pueblo of San 
Francisco is bounded on three sides Ly water, 
and hence the fourth line must be drawn for 
quantity east and west, straight acruss the 
peninsula, from the ocean tothe bay. The 
tour square leagues, exclusive of the military 
reserve, church buildings, ete., constitute 
the municipal lands of the pueblo of San 
Francisco. Dayne v. Treadwell, 16 Cal. 220. 


389. The center of the old Presidio 
square is the initial poimt for a survey of the 
fuur square Icagues to which the pueblo is 
entitled and the survey is to be made, ac- 
cording to the ordinunzas de lerras y ayaa, 
in all directions, i. e., north, south, cast, 
and west, 80 as to include in all the four 
square leagues, inakinyg up for deficiencics in 
one direction (where these exist by reason of 
water being reached, cte.) by including the 
quantity thus deticient in another line or 
lines. id. 


390. Where the land granted by an al- 
calde is shown to be within the limits of the 
four square leagues thus measured, the pre- 
sumption attaches that it was pueblo land, 
grantable as such, and that the alcalde grant 
passed the title to the grantee. This pre- 
sumption might be repeiled by proof ot an 
express assisnment of the lands of the pue- 
blo, which did not include the land granted 
by the alcalde, or by proof that this was land 
reserved as a fort site, etc., or proof of an 
anterior or better title to the land by grant 
from some oflicer or body authorized to make 
it. Id. 


391. The act of congress of 1851 operates 
as a grant to the city of San Francisco 
of all the vacant lands within her limits, 
and the confirmation of the United States 
land commission is final as to the boundaries 
therein laid down, the appeal therefrom hav- 
ing been dismissed. 

Welch v. Sullivan, 8 Cal. 165. 

392. Persons who now contest a grant by 
competent authority within the city limits 
must rely on a sufficient ticle, issued by com- 
petent authority prior to July 7, 1st6. Id. 

393. The confirmzticn cf the ttle of 
the city of San Francisco by the beard of 
United States land comunissioners, and the 
disinissal of the appeal by the attorncy-gen- 
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eral, have settled that no titlc to lands, with- 
in the limits of that city, can hereafter be 
acquired from the United States. 

Norton v. Hyatt, 8 Cal. 539. 


394. It follows that any title accruing to 
individuals, since July 7, 1846, must have 
been derived from the local authorities of ue 
city. : 


395. The regulation forbidding grants to 
be maie within two hundred varas of the 
water line of the bay had reference only toa 
portion of the present city front. Id. 


396. A claim to land within the bound- 
aricsof the former pueblo of San Fran- 
cisco, taken upunder the statutes of thisstate, 
ua void. Judson vy. Malloy, 40 Cal. 299. 


397. The holder of a title, derived from 
such claim, thouyh in possession of a part of 
the lands, and claiming title to the whole, 
upon the rule of Hicks v. Coleman, 25 Cal. 
122, docs not come within the proviso to the 
sixth section of the statute cf limitations 
of 1855, nor the second proviso to the sixth 
acction of the amendatory act of 1863, id. 


398. When California was elected into a 
state of the American union, it succeeded 
to the powcr which the government of 
Mexico had before ex€rcised of its munici- 
paltics, in respect to the Control and dis- 
posal cf the pueblo lands, so soon as the 
title of the pueblo, or its successor, and the 
nature of the trust on which the lands were 
hell, should be recognized by the proper 
tribinais of the United States. 

San Francisco v. Canavan, 42 Cal. 542. 


S399. Neither the former pueblo nor the 
c'ty or county of San Francisco, as its suc- 
cessor, ever held an indefeasible proprie- 
tary interest in the pueblo lands. Such 
lands are lekd in trust for certain municipal 
purposes. Id. 

400. Congress relinquished and granted 
to the city ot San Francisco the night of the 
United States to certain pucblo lands within 
ita limits, to hold in trust, to dispose of, and 
convey the same to parties in possession 
thereof, on such conditivns as should be pre- 
scribed by the legislature. One of the con- 
ditions yrescribed by the legislature, by 
wiuch s person in pussession, or who had 
been unlawfully ousted, was to become en- 
titicd to the benefit of the act of congress, 
waz, that prior to a certain time, all taxes 
which had been assessed during the five 
years preceding, shall have been paid: ITeld, 
ng title vested in one in possession, or who 
had been ousted from pusscssion, unless he, 
or some one acting in his behalf, had paid 
such taxes; hel, also, that the same rule 
prevailed as to the payment of an agsess- 
ment imposed on the land as a condition 
precedent to vesting title. 

Dupoad v. Larstow, 45 Cal. 446, 
Gi 


How Held. 


401. These municipal lands, to which the 
city of San T'rancisco succeeded, were held 
in trust for the public use of that city, and 
were not, either under the old government 
or new, the subject of seizure and sale under 
execution. Hart v. Burnett, 15 Cal. 530. 


402. The decision in Hart v, Burnett, 
15 Cal. 530, cited and followed upon the 
following points: That the city of San 
Francisco succeeded to the rights of the 
pueblo of Yerba Buena in the lands of the 
eee that these lands were held in trust 
or tue public use of the city; that they 
were not, either under the old government 
or the new, the subject of seizure and sale 
under execution; that the title of the city 
was unaffected by sales of the sheriff undcr 
executions against her; and that ao defend- 
ant in ejectment, relying solely upon his 
possession, may set up the invalidity of 
such sales, or of the title derived there- 
from, in defense to the action. 

Fulton v. Hanlow, 20 Cal. 450. 


403. Under the laws of the Indies, 
whenever a pueblo was formed by a grant to 
a founder, or the union of ten or more 
families, or the foundation of a presidio, cr 
the secularization of a mission, each pueblo 
was entitled in property to certain tracts of 
land within the limits of the town to be set 
apart by them, called commons, pasture- 
grounds, and municipal lands, by virtue of 


their organization as pueblos. 
Welch v. Sullivan, 8 Cal. 165. 


404. Whether the Mexican government 
retained any power to make grants within 
the limits of a pueblo or not, tue right of the 
pueblo to have the municipal and common 
lands assigned was an acknowledged 
equity, charged with which the United 
States government succcecded tothe fee. Id. 


405. The act of congress of 1851 oper- 
ates as agrant to the pueblos of all lands 
within their limits, vacant and ungranted, 
on the seventh of July, 1846. Id. 


406. Such a confirmation is higher evi- 
dence of title than a patent, because it is a 
direct grant of the fee by the sovercign, 
through the legislative department, while a 
patent is only a ministerial act. Id. 


407. Whcther under the Mexican law the 
municipal lands of the pueblo could be sold. 
at furced sale or not, the act of congress of’ 
1851, vested the city with the fee of the 
land, and by the common law, adopted 1850, 
it became liable to execution sale. Id. 


408. Whether the municipal lands of a 
puebjJo could be sold at forced sale or not, 
under Mexican law, the act of congress of 
185] creates a new tenure, and operates a 
confirmation of the fee in the town or city, 
and by the adopticn of the common law im 
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1850, its lands became liable to execution 
sale. 
Authority to Grant or Leuse. 


409. Under the Mexican law the power 
to grant or lease pneblo lands was vested 
in the municipal authorities; but this power 
was limited to the granting of house lots 
for building purposes, and lots two hun- 
dred varas square, called svertes, for culti- 
vating or planting, as gardens, vineyards, 
orchards, etc. 

Redding v. White, 27 Cal. 282. 

410..A lease of four hundred acres of 
pueblo land for ninety-nine years, made by 
the municipal authorities of a pucblo in Cali- 
fornia in 1647, was void for want of power 
in the authorities to make the lcase. Id. 


411. The pueblos, under the laws of Spain 
and Mexico, had the rightsto dispose of cer- 
tain lands within their limits, to defray mu- 
nicipal expenses. 

Welch v. Sullivan, S$ Cal. 105. 

412. The municipal law remained un- 
changed after the conquest, until 1850, and 
grants of pucblo lan ls by American alcaldes 
were grants by the pueblo of its own prop- 
erty, Which it had a right to transfer. Id. 


413. A patent of the United States for 
lands of a puchlo, contirmed under the act 
to settle private land claims in California, is 
issued in pursuance of authority conferred 
by said act, and is admissiblo in evidence. 

Canfield v. Thompson, 49 Cal. 210. 


414. The pueblo, now San Francisco, re- 
tained, during the war, all its rights to mu- 
nicinal lands which had been conterred upon 
it previous to the war. The right to alien- 
ate is incident to that of ownership. The 
fact that this right was exercised by the mu- 
nicipality from 1835 to 1850 without ques- 
tion or restriction, would prove the usage 
and custom in the absence of law, 

Cohas v. Laisin, 3 Cal. 443. 


415. The pueblo (now San Francisco) had 
the same right to dispose of its property dur- 
ing the war as a natural person. Id. 

416. Grants made after the fifteenth of 
September, 1847, must be presumed to be 
made by the authority of the ayuntami- 
ento, or council, so long as that body ex- 
isted. Id. 


417. The authorities, as to the presump- 
tion in favor of the validity of grants made 
by public officcrs, cited and approved. 

Payne v. Treadwell, 16 Cal. 220. 


418. The granis made by justices of 
the peace from 1539 to the end of 1843, 
were inade by virtue of authority conferred 
on them in the absence of alcaldes, by the 
departmental qua in virtue of article 180 
of the taw of March 17, 1837. 


Cohas v. Raisin, 3 Cal. 443. 


419. A justice of the peace of San Fran- 
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cisco in 1849 had no authority as such to 
make grants of the pucblo lands of that city, 
and a grant made Ly him is inoperative for 
any purpose whatever. 

Hubbard v. Barry, 21 Cal. 321. 


420. The political head of the depart- 
ment of California possessed authority to 
grant lands within the pueblo of San Fran- 
cisco, and In numerous instances exercised its 
such authority was paramount, and its exer- 
cise could not be interfere dt with or defeated 
by any subsequent action of the pueblo or its 
otiicers. Leese v. Clark, 18 Cal. 535. 


421. The governor and departmental 
assembly of Ualifornia had power to make 
grants of lands within the general limits of 
pueblos, and the official acts of such officers, 
within the general scope of their powers, are 
presumed to have been done by law tul author- 
ity. Brown v. San Francisco, 16 Cal 451. 


422. The fact that such grant recites the 
law of 1824, and the regulations of 1828, 
and no others, does not raise the inference 
that the grant was made only under the 
authority of that law and those regulations. 

Id. 


423. The regulations of secularization, 
by Governor Figueroa, August 9, 1834, lim- 
iting the extent of lal to be granted to any 
one individual to four hundred varas square, 
did not apply to pueblo lands, and did not 
limit the general power of the governor and 
departmental assembly to grauts of four 
hundred varas square. Id. 


424. Where land, within the general lim-. 
its of the pueblo of San Francisco, and also 
within the limits of the old ‘‘ Mission,” was 
5 letete to an individual by the governor and 

epartmental assembly, in 1839-40, before 
the ‘‘ Mission” had been entirely secularized, 
it would seem to have been, ut the date of 
the grant, exempt from the exercise of pueblo 
rights over it, and must be presumed to be 
grantable, just as any other land previously 
occupied by the mission establishments, but 
not cxelusively dedicated to pious uses. Id, 


425. By the laws, usage, and custom of 
Mexico, the alcaldes werc the heads of the 
ayuntamientos, or town councils; were the 
executive officers of the towns, and right- 
fully exercised the power of granting lots 
within the towns, wlich were the property 
of the towns.  Cohas vy. Raisin, 3 Cal. 443. 


426. As to the pucblo lands of San Fran- 
cisco, the agents of that municipal corpora- 
tion can sell or dispose of them only in the 
way, and according to the order of the leg. 
islature; and, therefore, the legislature may, 
by law operating immediately upon the a 
ject, dispuse of this property, or give effect 
to any previous disposition or attempted dis- 
position of it. The property itself is a trust, 
and the Icgislature is the prime and original 
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controlling power, ing and directing 
the use, a aaa and direction of it. 
ayne v. Treadwell, 16 Cal. 220. 


427. Parties who do not claim under any 
conveyance from the authorities of the pueblo 
of San Francisco, and are strangers to the 
title, can not object to alcalde grants of land 
therein, that they are not made in further- 
ance of the trust for which the lands were as- 
sizned to the pueblo. It is no concern of 
theirs whether the ayuntamiento, in author- 
izing alcaldes to yrant, abused its power or 
not. Id. 

428. If the grants in question, issued in 
March, 1850, pursuant to the order of the 
ayuntamiento, were issued improperly, in 
cases where the laws at the time in force did 
not contemplate, it is for those succeeding to 
the ri.zhts of the pueblo to interfere. Until 
such interference the title must be held good 
as avainst third persons. Id. 

429. An ordinance of an ayuntamiento 
directing the proper functionary to make a 
grant of a lot toa person named therein, if he 
should find that no other person had a better 
rizht thereto, docs not pass any title to the 
person pamed. Beach v. Gabril, 29 Cal. 580. 
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1. GENERALLY. 

9. Laws AND PowWER oF OFFICERS. 
26. MatTrers PERTAINING TO REALESTATE. 
26. Generally. 
34. Conveyance of. 
55. Mines anp Mixino Laws. 
60. HvusBaAnpD AND Wire, Property or. 
74. WILLS AND DESCENTS. 


GENERALLY. 


1. Conditions which require the perform- 
ance of services are not onerous in the sense 
of the Spanish law, so as to convert the trans- 
act:on into one of contract, when they are 
rendered by the grantce for his own benefit; 
they are only so when rendered for the ben- 
efit of the grantor or parties other than the 
grantee. Noe v. Card, 14 Cal. 576. 


2. Under Mexican law a person who fur- 
nishes materials for the erection of a build- 
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ing has no lien on the buildings to secure 
payment for the materials furnished. 
Macondray v. Simmons, | Cal. 393. 


3. The missions established in California, 
prior to its acquisition by the United States, 
were politi establishments, and in no 


manner connected with the church. 
Nobili v. Redman, 6 Cal. 325. 


4. The fact that monks or priests were at 
the head of those institutions proves nothing 
in favor of the Claim of the church to uni- 
versal ownership. Id. 


5. The lands settled by the missions were 
not conveyed to any one, but remained 
the property of the government; and even 
the church buildings thereon did not become 
the property of the church corporate until 
the decree of secularization of 1533. Id. 


6. The Catholic church can only claim 
any of the inission property under the de- 
cree of secularization, and subject to its lim- 
itations. Id. 


7. The fact that a Spanish name can be 
translated into English so as to mean nothing 
does not alter or affect its potency as a name 


descriptive of a place. 
Castro v. Gill, 5 Cal. 40. 


8. The republic of Mexico, after the revo- 
lution of 1824, fully recognized the rights of 
the towns in their commons, pastures, 
and municipal lands. 

Welch v. Sullivan, 8 Cal. 165. 


LAWS, AND POWER ‘OF OFFICERS. 


9. As a general rule, the laws of a con- 
quered or ceded territory remain in force 
until changed by the new soverci gn. But a 
strict application of this rule would, in many 
cases, be unjust; and the Mexican laws on 
the subjects of usury and implied warranty 
in the sale of Jand may be deemed to have 
been abrogated by the customs and usages of 
American emigrants, before any formal act 
of legislation abolishing those laws. 

- Fowler v. Smith, 2 Cal. 39. 


10. An ayuntamiento was a municipal 
body, and could take and exercise only such 
powers as were conferred upon it by the will 
of the sovereign, as expressed in the laws 
creating it. 

Branham v. San Jose, 24 Cal. 585. 

11. No ordinance of an ayuntamiento 
which transcended the powers conferred by 
the decree of March 20, 1837, was of validity 
until it had been submitted to, and approved 
by, the governor of the department, and an 
ordinance of an ayuntamiento, authorizing 
the blowing up of buildings in case of a fire, 
would transcend the powers conferred by 
that decree, and would invalid unless ap- 
proved by the governor of the department. 

Dunbar v. San Francisco, 1 Cal. 355. 


12 The civil law, except so far as it has 
been expressly adopted by the legislative 
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power, is without authority, cither in Spain | terest until paid, it is error. 


or Mexico. Panaud v. Jones, 1 Cal. 488. 


13. In what cases conciliacion was neces- 
sary under the Mexican law, and in what 
cases unnecessary, considered. 

Von Schmidt v. Huntington, 1 Cal. 55. 


14. Under the Mexican law, which for- 
merly prevailed in this country, the proceed- 
ing of conciliacion was necessary, before the 
. institution of a suit in one of the ordinary 
' courts; and it seems that it was the proper 
and regular proceeding to be taken, even 
since the acquisition of the country by the 
Americans. The want of it, however, is to 
be regarded but as a formal and technical 
defect, which this court, on appeal, is author- 
ized to disregard, by the statute of February 
28, 1850, and the court will not reverse a 
judgment merely because the formality of a 
conciliacion has not been gone through with 
before the commencement of the suit. — Id. 


15. Under the Mexican law, custom is 
sometimes allowed not only to control, limit, 
modify, and interpret the general rules of the 
system, but even to establish arule in direct 
contravention of the positive written law. 
Thus custom may attain the force of law, not 
only when there is no law to the contrary, 
but when the effect of it is to overturn the 
previous law which stands in aa 
it. ) , 


16. The Mexican law of escheats did not 
remain in force in California until the ratifi- 
cation of the treaty of Guadalupe Hidalgo. 

People v. Folsom, 5 Cal. 373. 


. 17. By the civil law, an escribano may 
act in the double capacity of escribano and 

- Witness in the execution of a will. 

Panaud v. Jones, 1 Cal. 488. 


18. Prima facie, the governor of Califor- 
nia, under the Mexican dominion had the 
power to make a grant of mission lands to 
an individual, and ademurrer to a complaint 
setting forth such grant, on the ground of 
want of authority in the governor, is not sus- 
tainable. Den v. Den, 6 Cal. 81. 


19. The Spanish law allows legal interest, 
which is where the parties have not agrecd 
upon a rate, and conventional interest, which 
is the rate usual at a given time and a given 
place; and which may be greater or less than 
legalinterest. Fowler v. Smith, 2 Cal. 508. 


20. To establish usury, the party must 
shiow that the rate agreed upon was greater 
than that which was customary, at tle time 
and place of the contract. Td. 


21. The legal rate of interest in Califor- 
nia, under the Mexican law, was six per 
cent, per annum. Hence, where, on ‘a ver- 
dict for the full sum claimed, with interest 
and costs,” judgment is rendered for a sum 


The verdict 
does not authorize the judgment. The jury 
should have found the interest. 

Macoleta v. Packard, 14 Cal. 178. 


22. Alcaldes in the departments of Cali- 
fornia, New Mexico, and Tebasco were em- 
powcred to perform ihe functions of judges 
of first instance in those districts where 
there were no Judges of first instance; and the 
alcalde of San Francisco had the jurisdiction 
and powers of a judge of first instance pre- 
vious to the appointment of snch officer. 

Mena v. Le Roy, 1 Cal. 216. 


23. It seems that Mexican justices of 
the peacc had authority, before the war, to 
make grants of lands in San Francisco. 

Reynolds v. West, 1 Cal. 322. 


24. The Mexican system knew nothing of 
the common law doctrine of seals. A power 
of attorney executed while those laws were 
in force, is therefore good without a seal. 

Posten v. Rassette, 5 Cal. 467. 

25. Where the plaintiff filed a bill in equity 
in 1852, to set aside a sale of land made in 
1855, on the ground of fraud: //edd, that his 
right to recover would be barred by ten 
ycars’ prescription under the Mexican law, 
and the full period having run, he could not 
recover. Dominguezv. Dominguez, 7 Cal. 424. 


MATTERS PERTAINING TO REAL 
ESTATE. 


Generally. 


26. The Mexican regulations of 1828 re- 
quired the applicant for lands, whether an 
impresario, head of family, or private per- 
son, to set forth in his petition to the vov- 
crnor, ‘‘his name, country, profession, the 
number, description, religion, and other cir- 
cumstances of the tamilies or persons with 
whom he wished to colonize,” and though 
these particulars constituted considerations 
with the authorities in whom the granting 
power was vested, they did not in any re- 
spect control the course of the title against 
the operative words of transfer in the 
grant. Berreyesa v. Schultz, 21 Cal. 513. 


27. It scems that in the year 1833 or 1834 
the property of the missions in California 
was confiscated by the Mexican govern- 
ment, with the exception of limited portions 
reserved for religious purposes; and that, in 
carrying into execution this law of confisca- 
tion, the otlicers of the Mexican government 
took possession of the lands and property of 
the Mission Dolores, except a small portion 
reserved. Santillan v. Moses, 1 Cal. 92. 

28. Under the Mexican, Spanish, and 
common law, donations are of three classcs, 
pure, remuneratory, and conditional 
They are pure, when made without condi- 


equal to the principal, with interest at ten | tion, as charities; remuneratory when re- 
per cent. per annum from the time the money | quired by no legal obligation, but are made 


wag duce, the judgment itsclf to draw like in- 
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sions; conditional when accompanied with 
proaslens intended to secure the purposes 
or which they were made, as grants of land 
for institutions of benevolence, for hospitals, 
schools, asylums, and the like. 

Noe v. Card, 14 Cal. 576. 


29. An inchoate title to lands is prop- 
erty which is protected by the treaty of Que- 
retaro, and can not be affected or questioned 
by any authority except the government of 
the United States. 

Keynolds v. West, 1 Cal. 322. 

30. A parol partition of land may be 
made by co-owners under the Mexican law 
as wel as by tenants in common under 
the commun law. 

Long v. Dollarhide, 24 Cal. 218. 


31. In order to uphold a parol partition, 
under both the Spanish and cominon law, it 
must satisfactorily appear that there was not 
only an agreement to inake the partition, but 
that the same was fully executed and fol- 
lowed up by a several possession by cither the 
parties themselves or their grantees. Id. 


32. A possessory action can not be 
maintained under Mexican law by a person 
wio has acquired his title subsequent to the 
intrus:on complaincd of. 

Sunol v. Hepburn, 1 Cal. 254. 

33. An ayuntamiento had no power to 
mortgage the lands of tlic pueblo, and a 
mnorigaze on such lands given by it was a 
nuility, and vested in the mortyazec no in- 
terest in the lands. 

Branhum vy. San Jose, 24 Cal. 585. 


Conveyance of. 


34. A Mexican governor, in 1843, had au- 
thority to remove the restraint upon aliena- 
tion contained ins condition annexed to a 
grant of land made by a previous governor, 
ta 1534. Nieto v. Carpenter, 21 Cal. 455. 


35. By the Spanish law, the yendor of 
land was under the implied obligation to 
meke his sale and conveyance effective, and 
a title afterwards acquired by him inured to 
the benefit of the vendec. 

Schmitt v. Giovanari, 43 Cal. 617. 


36. The Spanish word ‘‘cedo” was the 
ordinary word used in Mexican conveyances 
to pass title to lands. Id. 

37. By the Mexican law, before the acqui- 
sition of California by the United States, it 
was not necessary that an instrument convey- 
ing land should express a Cousideration in 
order to pass the title of the vendor. Id. 


33. By the civil law every conveyance 
of land was required to be made before an 
essribano, or if there was none, then before 
the judge of the first instance. 

Hayes v. Bona, 7 Cal. 153. 

39. Though there is some doubt whether 
the civil law was in force in California, yet 
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it scems that by the custom of the country, 
conveyances were required to be in writing, 
and although all the forms prescribed were 
not strictly followed, sti!l it was neccssary 
that the instrument should contain at least 
the names of the parties, the thing sold, the 
date of the transfer, and the price paid. Id. 


40. As a general proposition it may be 
stated that under the Spanish law, a sale of 
real estate by parol would not be void per se, 
and that the distinction between parol con- 
tracts and specialties, known to the com- 
mon law, does not exist under the civil law, 
or the Mexican system of jurisprudence here- 
tofore in force here. 


41. Contracts for the sale of land were, 
under the Mcxican law, and by the custom of 
California, requircd to be in writing, and 
although all the forms prescribed were not 
strictly followed, still it was necessary that 
the instrument should contain the names of 
the parties, the thing sold, the date of the 
transfer, and the price paid, 

Stafford v. Lick, 10 Cal. 12. 

42. All contracts made in this state, prior 
to the act of the twenty-second of April, 
1850, must have their act and construction 
by tho rules of the civil law. 

Fowler v. Smith, 2 Cal. 568. 


43. The warranty implied in a sale made 
by general terms, under this system, is equiv- 
alent to a covenant that the buyer shall 
quietly possess and enjoy, and nothing more. 
And to give a buyer aright of action upon 
this warranty, there must have taken place 
an actual judicial eviction, by the sentence 
of a competent tribunal, and this sentence 
carried into effect. Td. 


44. Such purchaser, while he retains pos- 
session, can not resist the payment of the 
purchase money, however defective his title, 
and has no right toa recission of his con- 
tract. d 


45. Under Mexican law, the approbation 
and consent of the government was neccssary 
to make a conveyance of land by an Indian 
to a white person valid; and such consent 
being wanting: J/eld, that a conveyance was 
void upon its face, and transferred no title, 
and that the party claiming under it was 
chargeable with knowledge of its invalidity. 

Sunol v. Hepburn, & Cal. 254. 

46. The plan of Iguala, and thé Mexican 
constitutions of 1836 and 1843, and the de- 
crecs of 1812 and 1813, did not remove the 
restrictions on alienations of land by Indians. 


47. The Mexican law of 1844 and 1845 did 
not invalidate a deed hecause not executed 
in the presence of and witnessed by n notary 
public. Merle v. Mathews, 26 Cal. 455. 


48. A deed executed in California while 
it was a part of Mexico was not void or in- 
valid because no consideration or price paid 
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for the property described was expressed 
therein. Id. 

49. The fact that a deed, under the Mexi- 
can law, does not recite a price or considera- 
tion, does not invalidate the deed. By that 
law, a deed of gift to a stranger, possession 
being delivered, was good, subject to certain 
qualifications. Havens v. Dale, 18 Cal. 339. 


50. Where a deed of conveyance is void 
upon its face, as being in violation of law, 
the party claiming under it is chargeable 
with knowledge of the law, and of the in- 
validity of the deed; and this is the rule in 
Mexican as well as American law. 

Suiiol v. Hepburn, 1 Cal. 254. 


51. A party can not, by the Mexican law, 
acquire possession beyond the metes and 
bounds of his actual occupancy, unless he 
claims to hold under what 1s termed a just 
title (tctudo justo); and a deed void on its 
face is not a just title. Id. 

52. An agreement for the conveyance of 
land, resting solely in parol, is void by the 
Mexican law. Hoen v. Simmons, } Cal. 119. 


53. Under the Spanish law, contracts for 
the sale of real estate rest upon the same 
footing with those relating to personal estate, 
and may be by parol or otherwise, at the op- 
tion of the parties. 

Long v. Dollarhide, 24 Cal. 218. 


54. The case of Hoen v. Simmons, 1 Cal. 
119, deciding that a verbal contract, of it- 
self alone, was insufficient, under Mexican 
law, to transfer the title to real estate, af- 
firmed; but where there was a verbal con- 
tract of sale in presenti, and the title deeds 
were delivered by the vendor to the vendee, 
and permission given to the vendce to enter 
upon and take possession of the land, and 
the vendee did, accordingly, take possession 
and make valuable improvements on the 
premises: //eld, that a specific perform- 
ance of the verbal contract should be de- 
creed. Tohler v. Folsom, 1 Cal. 207. 


MINES AND MINING LAWS. 


$5. Under the Mexican law, no interest in 
the minerals of gold and silver passed by a 
grant from the government of the land in 
which they were contained, without express 
words designating them. Such grant only 
passed an interest in the soil distinct from 
that of the minerals. 
Moore v. Smaw, 17 Cal. 199. 
Fremont v. Flower, Id. 


56. The interest in the minerals was con- 
veyed, through the operation of the mining 
ordinance, by registry of discovery, or by 
proceedings upon denouncement when a 
nine once discovered and registered had 
been abandoned or- forfeited. Id. 


57. The history of the Spanish system 
of permitting the mines of gold and silver to 
be worked by individuals, stated. Id. 
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58. At the date of the cession of California 
to the United States no minerals of gold or 
silver had been discovered in the grants under 
consideration in this case, and hence, as no 
proceedings could have been taken by individ- 
uals to acquire any interest in them from the 
government, they constituted, at that time, 
the property of the Mexican nation, and 
passed, by the cession, with all other 
property of Mexico within the limits of Cali- 
fornia, to the United States. Id. 


59. Upon the separation of Mexico 
from Spain, the mines of gold and silver, 
which until that period were vested in the 
Spanish crown, passed to and vested in the 
Mexican nation. Id. 


HUSBAND AND WIFE, PROPERTY 
OF, ETC. 


60. By the Mexican law, marriage law- 
fully contracted in the face of the Catholic 
church and between members thereof can 
not be dissolved by the civil tribunals. But 
the union of man and wife without the 
sanction of the church is regarded a mere 
civil contract; and, as such, falls within the 
legitimate sphere of the ordinary jurisdic- 
tion of the court of the first instance. 

Harman v. Harman, } Cal. 215. 

61. By the Mexican laws, all property ac- 
quired during marriage was COmmon prop- 
erty, and the wife could neither be bound 
as security for her husband, nor liable as jcint 
contractor, except where it was shown that 
the contract was advantaveous to the wife. 

Hames v. Castro, 5 Cal. 109. 


62. By the law of Mexico, in force in Cal- 
ifornia before its cession to the United 
States, the partnership relation existed 
between the husband and wife in all prop- 
erty acquired by the spouses by their labor, 
and: in the income of the individual property 
of cither, and in the gains of the ie 
by the exercise of a profession or office, and 
also in the gains from the money of the 
spouses, although the capital was the sepa- 
rate property of one of them. 

Fuller v. Ferguson, 26 Cal. 546. 


63. By the Mexican law, the husband 
alone could manage or administer the 
property of the pee and he could 
sell or dispose of it as he deemed proper, 
provided he did so without intent to injure | 
the wife. Id. 


64. By Mexican law the husband was en- 
titled to the use, control, and disposition 
of thecommon property during the coverture. 
Upon the death of the wife he was still en- 
titled to the possession of such property, as 
surving partner of the matrimonial union, 
and could sell or dispose of it in liquidation 
of community debts. 

Ord v. De la Guerra, 18 Cal. 67. 


65. By Mexican law, the wife, during the 
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continuance of the marriage, has a revoca. 
ble and feigned dominion in, and posscs- 
sion of, one half the property jointly: ac- 
quired by her and her husband (yananciales); 
but the husband is the real and veritable 
owner, and has the irrevocable dominion in 
all the gananciales, and may sell and dis- 
pose of them at pleasure. 

Panaud v. Jones, 1 Cal. 48S. 


66. By the Spanish and Mexican law, to 
the wife is nnparted during the marriage a 
fictitious and revocable dominion and pos- 
session of one half the property she acquires 
with her husband, which dominion and pos- 
session she can not assert during the mar- 
riage; but after his death she becomes the 
absolute owner of the one half which he 
leaves, in the manner prescribed by law be- 
tween conventional partners. 

Fuller v. Ferguson, 26 Cal. 546. 


67. By the Spanish and Mexican law, if 
the husband, while the conjugal relation ex- 
isted, obtained a grant of a lot to him ina 

ueblo froin the alcalde, and used money be- 
onging to the community, but acquired by 
the individual labor of the wife, to pay the 
municipal fees, the wife held his estate 
charged for one half this money, though its 
payment could not be enforced during the 
marriage, and it was competent for the hus- 
band during the marriage to render the wife 
an equivalent for her interest in this moncy 
by assi-ming her half the lot in satisfaction 
thereof, and the assignment or transfer 
vested in the wife a legal title to the part 
thus assigned. Id. 


68. By the Spanish and Mexican law, the 
husband and wife were considered so far 
separate persons that the contract of par. 
chase and sale, and any other onerous con- 
tract entered into between them, was valid, 
and the wife needed no authority or conscnt 
of the husband when dealing with him, 
other than that implied from the transaction 
itself. Id. 


69. By the Mexican law in force in Cali- 
fornia before its acquisition by the United 
States, the husband could make a donation 
to the wife during marriage of a portion of 
the community or his separate property, and 
the donation was not void but only voidable; 
and if not revoked before the death of the 
donor, and the donee survived, the donation 
became irrevocable. Id. 

70. Under the rule of the Mexican law, 
where the wife is the survivor of the hus- 
band, she is liable for one half of the com- 
munity debts; but to tix this liability, it 
must be shown that a fruitless effort has becn 
nade to obtain payment through an adminis- 
tration of the community assets, or that there 
is no common property, and that the com- 
munity 13 insolvent. 

Hames y. Castro, 5 Cal. 109. 
7L By the Mexican law in force in Cali- 
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fornia before its cession to the United States, 
property acquired by cither husband or wife 
while living together, by lucrative title 
solely, constituted the property of the party 
making the acquisition. 
Fuller v. Ferguson, 26 Cal. 546. 
72. By the Mexican law, property acquir- 
ed by the husband alone by onerous title, 
though the money paid asa consideration 
was cCarned by the wife’s individual la- 
bor, became the separate property of the 
husband. Id. 
73. Under the Spanish and Mexican law, 
property acquired by husband and wife dur- 
ing the marriage, and whilst living i aaa 
whether by onerous or lucrative title, and 
that acquired by cither of them, by onerous 
title, belonged to the community; whilst 
property acquired by either of them, by lu- 
crative title solely, constituted the separate 
property of the party making the acquisition. 
The fruits and protits, and increase, of the 
separate property, also belonged tv the com- 
m.nity. By onerous title was meant that 
which was created by a valuable considera- 
tion, as the payment of money, the rendi- 
tion of services, and the like, or by the per- 
formance of conditions, or payment of 
charges, to which the property wa3 subject. 
Lucrative title war created by donation, 
devise, or descent. 
Scott v. Ward, 13 Cal. 458. 


WILLS AND DESCENTS. 


74. By Spanish and Mexican law, wills 
are divided into solemn or sealed, anil 
open or nuncupative. The former need 
not be written by, nor be subscribed by, the 
testator, but must be attested by the escri- 
banu of the rita and seven witnesses, by 
subscribing their names on an envelope in 
which the will is inclosed, the testator say- 
ing to them, ‘‘This is my will; I desire you 
to write your names upon it;” in the latter, 
the testator declares his will, cither vive 
voce, or in a writing, which he reads himself, 
or has the escribano read, if one is in attend- 
ance, or any one of the witnesses present, so 
that all the witnesses present may hear it. 
Such a will need not be signed by the tes- 
tator. Panaud v. Jones, 1 Cal. 488. 


75. A will in writing, having been ac- 
knowledged by the testator to be his last will 
and testament before the alcalde, who pos- 
sessetl, in California, the powers and juris- 
diction of an ordinary judge (juez ordinario), 
having been attested by the alcalde and two 
witnesses, and there having been no escri- 
bano in the place, and the will having been 
registered by the alcalde in his book of 


records: //e/d, that it was a publio writing 


(excritura pub‘ica) as fully as it could have 
been made so in California, and required no 
further probating in order ta authorize the 
executor to act under it; aud deld, also, that 


~~ 
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the omission to reduce it to the form of a 
public writing would not have afiected its 
validity; and held, further, that it was not 
necessary, in order to uphold acts of the ex- 
ecutor, done in conformity with the provis- 
ions of the will, to show that he had taken 
out letters testamentary, the will itself 
being his authority and commission. Id. 


76. Where an open will (testamento 
cbierto) waza admitted, on the face of the 
complaint, to have been ‘‘dictated” by the 
testator, and was reduced to writing, and 
signed by three subscribing witnesses, citi- 
zens (verinor) of the place, one of whom was 
the alcalde, and it was recorded in the 
proper book of the juz;ado: Lleld, that the 
will was valid, although the testator had 
hot signed it, and although it was not 
made in the presence of an escribano, Id. 


77. Where a testator, in his will, ap- 
pointed two persons as exccutors, and gave 
to cach of them all the power over his prop- 
perty which he himself possessed as fully as 
in law may be rcquired, aud empowered 
them to scll it as to them should seem 
proper, for the purpose of carrying into 
etrect a provision in his will to pay his debts, 
and one of the executors, in good faith, and 
for a fair pricc, sold a portion of land for the 
purpose of raising money to pay the debts 
of the testator: //el/, that the transfer, 
when attacked by the heirs of the testator, 
was valid, although not executed by the co- 
executor, when it appeared probable, from 
the testimony, that he advised and assented 
to the sale; held, further, that a private 
sile was good, and that it need -not have 
been at auction; held, further, that a part of 
the purchase moacy having been paid down, 
the heirs could not rescind the contract 
of sale, without first refunding the amount 
paid. 

78. A father, during his life-time and 
after the dcath of his wife, may, although 
there have been children of the marriage, 
dispose of the gananciales for any honcst 
purpose, when there is no intention to de- 
fraud the children, and may, by last will 
and testament, direct the sale of them for 
the payment of his debts. Id. 


79. After the death of the wife, the hus- 
band may dispose of the ganauciales without 
being obliged to reserve for the children of 
ihe marriave cither the property in, or pro- 
ceeds of, the gunanciales, Id. 

80, A. having married, and there being 
children of the marriage, and his wile hav- 
ing died, and there bemg common property 
acquired during the marriage (yananeales): 
Ueld, that the children, upon the death of 
the wife, did not acquire a vested estate in 
the common property (genancia/s), and 
that the father had the absolute dominion 
in, and control over, and wer to cdlispose 
of, such property during his lite, and the 
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power by last will and testament to direct 
the sale of the same for the payment of 
debts, not only such as were contracted 
during the continuance of the marriage, but 
also such as were contracted by the husband 
after the dissolution of the marriage by the 
death of his wife. Id. 


81. If the heirs of a deceased wife be 
the children of the marriage, they have the 
right of succession, on the dcath of the 
father, to the whole estate (yanancia/ex) with 
the right in the father to dispose of one 
fifth; Lut by the estate in law is understood 
the residue, after all debts have been paid. 

Id. 


82. Under the Mexican law, as enforced 
in California, such a proccedinyz as the pro- 
bate of an open will was unknown. The 
will took effect as a conveyance upon the 
death of the testator. It was valid, if made 
in the presence of three witnesses; and, by 
the custom which prevailed in California, 
and obtained the force of positive law, two 
witnesses were sufticicnt. 

Tevis v. Pitcher, 10 Cal. 465. 


83. Proof of such custom in force in 
California previous to the formation of the 
state government is adinissible. Id. 


84. Under the Mexican law, the heirs of 
Latillale succeeded immediately to the 
estate, and became personally responsible for 
his debts; and Jose de la Guerra stood in the 
position of a voluntary agent, representing 
the heirs, and not the estate, and his pay- 
meuts were on behalf of the heirs and in 
discharge of their personal liability; and if 
any claim exist for these payments, it is 
against the heirs. 

De la Guerra v. Packard, 17 Cal. 182. 


85. Under the Mexican law, on the death 
of an intestate, the heirs succeeded imme- 
diately to the estate, and became personally 
responsible for the debts of the deceased; 
this rule applied equally whether the heirs 
were adults or minors, but no administra- 
tion, in the common law sense, was needed 
or could be had at any time. 

Coppinger v. Rice, 33 Cal. 408. 
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MINING CLAIMS. 
MINERS. 
MINING STOCK. 
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21. Rights eof Occupants, 
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2. Abandonment and Forfeiture. 


79. Location and Notice. 
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147. Title and Lvidence of Title. 
162. Lujurivs to, and Remedies. 
169. MIUIsERs. 
169. Lights of. 
20. Liabilities. 
226. MINING STOCK. 


MINERAL LANDY 
Right to Occupy. 


L The public mineral lands of this state 
are open to the appropriation of any one, 
and the one first occupying any portion of 
the same makes it Ins by the act of occu- 
pancy, and once his, it continues his until he 
manitests his intention to part with it in 
sone manner known to the law. The occu- 
pant may part with his interest by selling it, 
or giving it to another, or by any other mode 
eidioree) by law, or he may abandon it. 

2icbardson v. McNulty, 24 Cal. 339. 


2. Jlow far the right of miners to go upon 
public mineral land, in possession of anothcr, 
for the purpose of mining, must be movlified 
to secure any rights of such possessor, re- 
served. Burdge v. Smith, 14 Cal. 380. 

3. Upon questions as to the occupancy 
of public mineral land, it seems that a trans- 
fer of the occupant’s right of possession may 
as well Le by simple agreement as by deed, 
the vendce taking possession. 

Jackson v. LR. W. Co., 14 Cal. 18. 


4. Mcre entry and possession pive no 
right to the exclusive enjoyment of any given 
quantity of the public mincral lands of the 
state. Smith v. Doe, 15 Cal. 100. 


5. Where the title of the respective parties 
to public mineral lands is based on posses- 
sion alone, the olde~ possession, as between 
the two, gives the better right; and this, al- 
though the use to which tlic older possessor 
appropriated the land was for agricultural 
purposes, while the younger possession was 
for mining purposes. 

Cibson v. Puchta, 33 Cal. 310. 

6. The court assumes, for the purposes of 
a decision, that lands con cinnabar 
or quicksilver are mineral lands, within the 
meaning of the act of congress passed July 
1, 1862, granting lands to the Western Pa- 
cific railroad company of California to aid in 
the construction of a railroad. 

McLaughlin v. Powell, 50 Cal. 64. 


7. A party can not, under pretense of hold- 


ing land in exclusive occupancy as a town 


lot, take up and inclose twelve acres of 
mineral land, in the mining district, as 
against persons who subsequently enter upon 
the eens good faith for the purpose of dig- 
ging for gold therein, and who, in such oper- 
ations, do no injury to the comfortable use 
of the premises as a residence, or for the 
carrying on of any mechanical or commercial 
business. Martin v. Browner, 11} Cal. 12. 


8. The legislature having expressly ex- 
empted mining claims from the operation of 
the revenue act, it can not be presumed 
that it intended indirectly to subject them 
to taxation by levying a tax on the price 
paid for them. State v. Moore, 12 Cal. 56. 


9. The right to mince for the precious metals 
can only be exercised upon public lands; 
and although it carries with it the incidents 
to the right, such as the use of wood and 
water, those incidents also must be of the 
public domain. 

Tartar v. Spring Creek Co., 5 Cal. 395, 


LO. A party may take up a claim for min- 
ing purposes that has been and still is used 
as a place of deposit for tailings by another; 
but in that case his mining right will be sub- 
ject to the prior right of deposit. 

O’lseiffe v. Cunningham, 9 Cal. 589. 


LL. The right so to enter and mine carries 
with it the right to whatever is indispensable 
for the exercise of this mining privilege, as 
the use of the land, and such clements of 
the freehold or inhcritance as water. 

Clark v. Duval, 15 Cal. 85. 


12. When a party enters upon mineral 
land for the purpose of mining he can not be 
presumed to be a trespasser, for if the land 
be not private property he has the right to 
enter upon it for that purpose; and, until it 
is shown that the title has passed from the 
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government the statutory presumption that 
it is public land applies. 
Smith v. Doe, 15 Cal. 100. 
13. Asa general rule, the public mineral 
lands of the state are open to the occupancy 
of every person who, in good faith, chooses to 
enter upon them for the purpose of mining. 
But this rule has its limitations, to be fixed 
by the facts of each particular case. Certain 
possessory rights, and rights of property in 
the mining regions, though not founded on a 
valid legal title, will be protected against 
the miner as valuable permanent improve- 
ments, such as houses, orchards, vine- 
yards, growing crops, etc. Id. 


14. The state government has not only ac- 
uiesced in this universal appropriation of 
the public lands for all these purposes, but 
has studiously encouraged them in some in- 
stances and recognized them in all; and this 
court has held that the state, in her legisla- 
tion on the subject, has established the 
policy of permitting all who wish to work 

the mines, with or without conditions. 
Conger v. Weaver, 6 Cal. 548. 


L5. The government of the United States, 
in the face of the notorious occupation of 
the public lands of this state by her citizens, 
that upon those lands they have mined for 
gold, constructed canals, built saw-mills, 
cultivated farins, and practiced every mode 
of industry, has asserted no right of owner- 
ship to any of the mineral lands in this state. 

Id. 


16. Yet this permission has not been de- 
rived from express legislation, but by general 
legislation, looking at the general state of 
things, from which a license is necessarily 
presumed to all who choose to avail them- 
selves of it. Id. 

17. This right, then, like digging gold, is 
@ franchise, and the attending circumstances 
raise the presumption of a general grant from 
the sovereign of this privilege; and every 
one who wishes to attain it has license from 
the state to do so, provided that the prior 
rights of others are not infringed upon. Id. 


18. Among the other pursuits thus en- 
couraged, and which have been referred to 
in legislative acts and been made the subjects 
of revenue, is the construction of ditches, 
canals and flumes, for the purpose of con- 
ducting water for mining purposes. Id. 

19. Evidence that a party is at work on 
aciaim, and is mining, and is at work with 
tools commonly used by ininers3, is sufficient 
to justify a jury in finding that he is mining 
for gold without any proof that he has 
found any gold in the claim. 

Hill v. Smith, 27 Cal. 476. 

ZO. Where a ditch has been excavated 
from the bed of a stream, and its water has 
been diverted through the same for mining 
purposes, a miner has no rignt to work a 


claim located above its head after the ditch 
is dug, in such manner as to mingle mud and 
sediment with the water, and injure its value 
to the ditch-owner for mining purposes, or to 
fill up the ditch and reservoirs with the same 
so as to lcssen their capacity and increase the 
expense of cleaning them out. Id. 


Rights of Occupants. 


21. A party in possession of public min- 
eral land isentitled to hold it as against all the 
world—the government creeped if the land 
belong to it—subject only to the qualification 
that, upon land taken up for other than min- 
ing purposes, a right of entry for such pur- 


poses may attach. 
Lentz v. Victor, 17 Cal. 271. 


22. The occupant of mincral land may 
rely upon his possession against a mere 
trespasser, uuless he uses the land for graz- 
ing or agricultural purposes. 

Fitzgerald v. Urton, 5 Cal. 308. 


23. Mere occupants of the mineral 
lands, who have entered upon the same for 
mining or other purposes, have no title or 
right under which they can maintain pos- 
session, a8 against the United States or its 


grantee. 
Doran v. C. P. R. R. Co. 24 Cal. 245. 


24. One who incloses a tract of public 
land in the mineral region, and plants the 
same with fruit trees, acquires a vested right 
which will be protected against one subse- 
quently entering upon the same for mining 


purposes. 
Wixon v. B. R. & A. Co., 24 Cal. 367. 


25. Where the plaintiffs, who were miners, 
did not seek to enter or occupy, for minin 
purposes, the lands of the defendant, devated 
to agriculture, but souglit to restrain him 
from flowing water thereon for the purpose 
of irrigation, by which their adjacent min- 
ing claims were injured, the plaintiffs can 
not claim any authority, rights, or privileges 
in the premises under the act of April 25, 
1855 (stats. 1855, p. 145). In such a case 
the plaintitf’s rights depend upon the prin- 
ciples and rules of the common law, appli- 
cable to adjoining land-owners, where the 
one complains that he has sustained an injury 
by the acts of the other, done on his own 
land. In irrigating his land, the defendant 
is subject to the maxim, sit utere tuo ut 
alienum non ledas. Id. 


25a. The defendant has the clear right to 
irrigate, as well as tu cultivate and plant, 
his land, and an action can not be maintained 
agcinst him for a reasonable exercise of his 
right, although the plaintiffs may suffer an- 
noyance or injury thereby. He would be 
responsible to plaintiffs only for injuries 
caused by negligence or unskillfulness, or 
those willfully inilicted in the exercise of said 
right. Gibson v. Puchta, 33 Cal. 310, 


MINING CLAIMS. 
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26. The United States—holding as they 
do, with reference to the public property in 
the minerals only, the position of a private 

roprietor, with the exception of exemption 
rom state taxation, having no municipal 
sovereiynty orright of eminent domain within 
the iimits of the state—can not, in derogation 
of the rizhts of the local sovereign to govern 
the relations of the citizens of the state, and 
to prescribe the rules of property, and its mode 
of disposition, and its tenurc—enter upon, 
or authorize an entry upon, private property 
for the purpose of extracting minerals. The 
United States, like any other proprietor, can 
only cxercise their rights to the mineral in 
private property, in subordination to such 
rules and regulations as the local sovereign 
may prescribe. Until such rules and regu!a- 
tions are established, the landed proprietor 
may successfully resist, in the courts of the 
state, all attempts at invasion of his prop- 
erty, whether by the direct action of the 
United States, or by virtue of any pretended 
license under their authority. 
Boggs v. Merced M. Co., 14 Cal. 279. 


27. Any right defendant as a mining cor- 
poration, may have, as against Fremont, to 
the possession and use of the land for the 
pore of extracting the gold, must be 

upon the ground that the mincral does 
not pass with the soil as an incident to it, 
but elonis either to the United States, or 
the state of California, and that defendant 
has an effectual license to enter upon the 
premises and extract the same. Id. 


28. The statement of the existence of a 
general license from the United States to 
work the mines which the public lands con- 
tain is inaccurate as applied to the action, 
or rather want of action, of the government. 
There is no license in the legal meaning of 
that term. A license to work the mines im- 
plies a permission to extract and remove the 
mnineral. Such license from an individual 
owner can be created only by writing, and 
from the general government only by act of 
congress. But congress adopted no spe- 
cific action on the subject, and has left that 
matter to be controlled by its previous gen- 
eral leyislation respecting the public domain. 
The supposed license from the general gov- 
ernment consists in its simple aaa 

Id. 


29. The provisions of the act of con- 
gress, approved July 26, 1866, ‘‘ granting 
the right of way to ditch and canal-own. 
ers over the public lands, and for other pur- 
poses,” and the act amendatory thereof, ap- 
proved July 9, 1870, and the ‘‘act to pro- 
mote the development of the mineral re- 
sources of the United States,” approved 
May 10, 1872, must be considered and con- 
strued together; and said acts merely con- 
firm to the owners of mining claims and 
ditches and water rights on the public lands 
of the United States the same rights which 


were accorded to them by the local customs, 
laws, and decisions of the courts prior to the 

ge of said acts. 
Titcomb v. Kirk, 51 Cal. 288. 


30. There is nothing in said acts which 
grants to the owners of ditches on the pub- 
lic lands any right not ‘‘ recognized and ac- 
Lnowlalged. by the local customs, laws, and 
decisions of the courts.” Id. 


31. Said acts do not authorize a person en- 
gaged in the construction of a ditch for the 
conveyance of water to excavate it across 
the mining claim of anothcr, which was lo- 
cated before the ditch was located. . Id. 


Title to. 


32. In this state, claims to public mineral 
lands are recognized as titles, as legal estates 
of freehold, for all practical purposes, if wo 
except some doctrine of abandonment not, 
perhaps, applicable to such cstates. 

Merritt v. Judd, 14 Cal. 59. 


33. Defendant has no title to the land ia 
controversy, that vested absolutely in I're- 
mont by the final decree aud approved sur- 
vey, evidenced as they are by the patent un- 
der the signature of the president of the 
United States. Defendant does not claim 
under the pre-emption laws, and if he did 
the claim would untenable, as mincral 
land is expressly exempted from pre-emption 
by the legislation of congress. 

Boggs v. Merced M. Co., 14 Cal. 279. 


34. If the forbearance of the government 
were entitled to any considcration as a legal 
objcction to the assertion of the title of the 
government, it could only be so in those cascs 
where it has been accompanied with such 
knowledze, on its part, of the working of the 
mines and the removal of the mincrals, as 
to have induced investigation and action, had 
this been intended or desired. Such knowl- 
edge must be affirmatively shown by those 
who assert a license from forbearance. Id. 


Grants of. 


35. Mineral lands are not excepted from 
the operation of the grant of the sixteenth 
and thirty-sixth sections in each township, 
made to California for school purposes by the 
act of congress of March 3, 1853. 

Higgins v. Houghton, 25 Cal. 252. 


MINING CLAIMS. 
Local Customs, Regulations, and Pecords. 


36. The fact that mining laws and regula- 
tions were passe: on a different day from that 
advertised for a meeting of miners does not 
invalidate them. Courts will not inquire 
into the regularity of the modes in which 
these local legislatures or primary assem- 
blages act. They must be the judges of their 
own proceedings. It is sufiicient that the 
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miners agrec, whether in public meeting or 
after duc notice, upon their local laws, and 
that these are recovnized as the rulea of the 
vicinage, unless fraud be shown, or other 
like cause for rejecting the laws. 

Gore v. McBrayer, 18 Cal. 582. 


37. It is crror for the court to instruct the 
jury that ‘the statute provides that general 
customs, usages, and regulations * * * 
shall govern the decision of the action.” 
The statute speaks only of local customs. 

T. M. T. Co. v. Stranahan, 31 Cal. 387. 


38. Where a party’s rights to a mining 
claim are fixe by the rules of property, 
which are a part of the general law of the 
land, they can not be divested by any mere 
neighborhood custom or regulation. 

Waring v. Crow, 11 Cal. 366. 

39. If written laws exist in a mining dis- 
trict, and the proof renders it doubtful 
whether they are in force, both the mining 
laws and parol proof of the mining custoins 
mnay be offered in evidence. 

Colman v. Clements, 23 Cal. 245. 


40. An alteration, made after their adop- 
tion, in one of several mining regulations re- 
duced to writing by the oiiicers of the mecet- 
ing, docs not change the legal effect of the 
other articles. 


T. M. T. Co. v. Stranahan, 31 Cal. 387. 


41. Where any local mining customs exist, 
controversies affecting a mining right rust 
be solved and determined by the customs 
and usazes of the bar or digeings em- 
bracing the claim to which such right is as- 
serted or denied, whether such customs and 
usaves are written or unwritten. 

Morton v. Solambo C. M. Co., 26 Cal. 527. 


42. Actual possession of a portion of a 
mining claim, according to the custom of 
Ininers, in 2 given locality on the Yuba river, 
extends by construction to the limits of the 
claim, held in accordance with such cus- 
toms. Hicks v. Bell, 3 Cal. 219. 

43. Miners have the power to prescribe 
the rules governing the acquisition and di- 
vestiture of titles to this class of claims, and 
their extent, subject only to the general laws 
of the state. 

English v. Johnson, 17 Cal. 107. 


44. In the absence of any mining rule de- 
claring that a failure to record a claim 
avoids the entry or claim, a party may take 
actucl possession of mineral land, though in 
taking possession he do not observe tie re- 
quirements as to registry and the like acts 
prescribed by the locallaws. Butif he takes 
more land than these rules allow this would 
not give him title to the excess against any 
one subsequently entering, who complies 
With the laws, and tzkes up such excess in 
accordance with them. Id, 


45. It appeared on the trial that the dis- 
trict recorder, in recording the notice of 


one of the defendant's claims, omitted by 
mistake one of the lines, but in fact the lines 
were distinctly marked on the ground as re- 
Woke by the mining rules: //e/d, that the 
efendants were not bound by the mistake 
of the recorder, and that the actual location 
on the ground was suflicicent to impart no- 
tice to all comers. 
Myers v. Spooner, 55 Cal. 257. 
46. If a mining custom allows a person to 
locate a lode or vein for himself and others, 
by placing thereon a notice, with his own 
name and the names of those whom he nay 
choose to associate with him, appended 
thereto, designating the extent of his claim; 
and one person thus locates a lode for himself 
and several others, some of whom have no 
knowledze of the location, the persons who 
have no knowledge of the location by the 
same become tenants in common with tlie 
locator arid the others, and can not be di- 
vested of their interest by the locators after- 
wards tearing down the notice and posting 
up another omitting their names, unless this 
ig done with their knowledge and consent. 
Morton v. Solambo C. M. Co., 26 Cal. 527. 


47. The mining rules of the district can 
not limit the quantity of groundorthe num- 
ber of claims a party may acquire by pur- 
chase. Prosser v. Parks, 1S Cal 47. 

48. A local mining regulation or custom, 
adopted since the location of a claim, can not 
be given in evidence to limit the extent of 
a Claim previously located. 

T. M. T. Co. v. Stranahan, 31 Cal. 387. 


49. Where there are no local customs or 
regulations in force in the district where a 
mining claim is located at the time of its lo- 
cation, general Customs then in force are 
almissible in evidence upon the question of 
the reasonableness of its extent. Id. 


50. Evidence of local usages and cus- 
toms in different counties in the mineral re- 
gions, varying from cach other as to the size 
of locating a mining claim, 1s not admissible 
in evidence to show the reasonableness of its 
extent. A generabuniform custom shouid 
be proved if one exists. Id. 


51. If the defendants in an action claim 
that when they took up the ground in dis- 
pute 2 local custom allowed them three hun- 
dred feet front to cach man, and that the 
located to that extent, they are estoppe 
from asserting that the plaintilf’s location to 
the same amount, made before the adoption 
of the custom, was unreasonable in size. Id. 


52. If there is no evidence as to the gen- 
cral custom of the size of locating mining 
claims, instructions to the jury upon the rea- 
sonableness of its size depending on general 
custom are irrelevant. Id. 

53. Where the regulations of a mining lo- 
eality require that every claim shall be 
worked two days in every ten: /Jeld, that 
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the eforts of the owners of a claim to pro- 
cure machinery for working the claim are, 
by fair intendment, to be considered as work 
Gone on the claim. 
Packer v. Heaton, 9 Cal. 568. 
54. So, also, is working on adjoining 
land in constructing adrain to enable the 
owners to work: the claim. Id. 


55. In an action of cjectment to recover 
ion of a mining claim, where the com- 
piaint alleses in peneral terms that the 
p'a:ntiffs are the owners of the mining ground 
in controversy, they are entitled to show in 
evidence the rules and customs of the 
mining district in support of this alleged 
ownership without averring such rules and 
customs mn the complaint. 
Colman v. Clements, 23 Cal. 245. 


56. In suit for mining claims, the court 
permitted defendants to indroduce in evi- 
dence the mining rules of the district, though 
alopted after the rights of plaintiffs had at- 
tached: //e/d, thatadmitting plaintiffs’ rights 
could pot be affected by such rules, still, as 
defendants claimed under them, they were 
competent evidcuee to determine the nature 
and extent of defendants’ claim, the cffect 
of such rules upon pre-existing rights being 
suticiently guarded by instructions of the 
court. Roacu v. Gray, 16 Cal. 353. 


57. In this case: //e’d, that defendant 
could not offer in evidence an cxtract or rin- 
gic clausc of a boo: containing the mining 
roles, but must offer the whole book, the 
book being in court, and in possession of de- 
fondant, a::d it being necessary toa fair un- 
derstacding of any one part that the whole 
should be inspected. 

Enclish -7. Johnson, 17 Cal. 107. 


53. On the trial of an action to quiet the 
title to a mining claim, the plaintitf’ title 
di-pended upon maintaining the.r allegation, 
that by the custom prevailing among the 
miners of the district embracing their clains, 
the mode of lvcating claims therein was for 
the locators to measure off and designate by 
stakes on the ground their boundaries, to 
enter upon the occupation of the same, and 
to canse a record thereof to be made of such 
location, in the county recorder’s office: (eld, 
that the contents of a book kept in said re- 
corder’s ofiice, consisting of the records of 
nambers of such locations—among which, 
and the first in the order of their registra- 
tion, was the record of plaintiffs’ cluim-—was 
properly admitted in evidence as tending to 
prove such allezation. 

Pralus v. Pacific M. Co., 35 Cal. 30. 

59. Where the original records of min- 
ing claims of a certain district have been de- 
stzo7ed by tire, and the mincrs, by a resolu- 
tion subsequently passed, required the clauns 
to be re-recorded in anew book, such book 
may be almitted in evidence in the trial of 
an ejeetment case for a wining claim, tv show 
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that the rules of vicinag@ had been com- 
plied with. 
McGarrity v. Byington, 12 Cal. 426. 
60. Plaintiffs having offered in evidence 
the book, where mining claims are recorded 
accurding to mining rules, to show title in 
the original locators, then offered the entry 
in that book of the transfer of said claims 
from such locators to the lessor of plaintiffs 
as proof of the fact of transfer. The court 
below excluded this entry. until proof 
aliunde of the transfer: /feld, that this 
cntry was inadmissible as proof of such trans- 
fer, there appearing no mining regulation 
which inakes the entry by the resordsar 
primary evidence of the fact of transfer. 
Attwood v. Fricot, 17 Cal. 37. 


61. Such book was admissible to show 
complizuce with the rules of the mining dis- 
trict, and this particular entry admissible 
to show compliance With the miners’ rule re- 
quiring transfers to be recorded. Id. 


Abandonment and Forfeiture. 


62. In an action of ejectment for a min- 
ing claim, in which the verdict and judgment 
were for the defendants, the evidence was 
conflicting, as to whether the plaintiffs’ 
claim had been staked off and surrounded by 
a ditch, as requived by the mining rules and 
regulations of the district, and also as to 
whether the claim had been abandoned; 
there being, on the lattcr point, evidence 
tending to abandonment, and the plaintiffs’ 
own testimony that he had not intended to 
abandon: eld, upon tho first point, that 
compliance with the mining rules, in the par- 
ticulsr3 specified, was essential to the valid- 
ity of the claim; and upon the second, that 
evidence of the plaintiff as to his intentions, 
was not conclusive, but that the intention 
was to be determined from all the facts and 
circumstances of the case; and, the evidence 
being conflicting on both points, that the 
verdict should not be disturbed. 

Myers v. Spooner, 55 Cal. 257. 

G3. Is purcly a question of intention; 
an abandonment takes place when the ground 
is left by the locator without any intention 
of returning or making any future usc of it, 
independent of any mining rule or regulation, 

St. John v. Kidd, 26 Cal. 2632. 

64. Actual possession is prima facie evi- 
dence of title in the possessor, and is pro- 
tected by the law against lawless invasion 
without right or color of right. An entry 
upon such possession can not be made in 
good faith, unless it is made upon some right, 
or color of right, or claim of legal right, to 
make the entry; and such claim of right 
must exist before the entry to constitute 
good faith. 

Phoenix M. Co. v. Lawrence, 55 Cal. 143. 


GS. Eel, further, that the court properly 
ruicd out the following question: ‘Do you 
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know what the general belief was with 
reference to those mines, as to whether they 
were abandoned or not?” Id. 


66. Mere lapse of time does not consti- 
tute an abandoment, but it inay be given in 
evidence for the purpose of ascertaining the 
intention of the parties. 

Moon v. Rollins, 36 Cal. 333. 


67. As to support the ples of abandonment 
it must appear fro:n the evidence that there 
was 0 Icaving of the claim, without any in- 
tention of returning or making any further 
use of it, 80 it 13 competent for the opposite 
party to prove, in rebuttal, any acts ex- 
planatory of the leaving which tend to show 
that it wa3 not accninpanied with an inten- 
tion not to roturn. 

Bell v. Bedrock T. & M. Co., 36 Cal. 214. 


68. Where the plaintiff in ejectment for 
® mining claim, on cross-examination, ad- 
mitte that he had not worked the claim for 
several years, but had during that time fol- 
lowed mining in Mexico: //eld, that the 
testimony established abandonment, and 
the verdict for plaintiff was against the evi- 
dence. Scymour v. Wood, 53 Cal. 33. 


69. Evidence of the abandonment of a 
mining claim by a party suing to recover the 
sane 13 admissible, without a special plea 
thereof, under a denial of title in the plaint- 
iff, pleaded by defendant. 

Bell v. Bedrock T. & M. Co., 36 Cal. 214. 


70. To an action for the possession of a 
mining claim, tne defendant pleaded in de- 
fense, first, a denial of the plaintiffs’ title; 
and, second, a forfeiture of the same by the 
plaintiffs, under the mining rules and regula- 
tions of the district embracing the claim. At 
the trial, the defendant introduced testimony 
tending to prove that about two years before 
suit brought, the plaintiffs, or their grantors, 
who prior thereto had possessed and worked 
said claim, removed therefrom all tools and 
implements of mining, and ever since had 
ceased in any manner to work upon or occupy 
the same. ‘Lhe plaintiffs, in rebuttal, offered 
to prove that about nine months before suit 
brought, one W., on behalf of the defendant, 
offered to purchase of them said claim, and 
that they reiused to sell. The court rejected 
the offered testimony, upon the defendant's 
objection thereto on the grounds of irrele- 
vancy, and that no authority had been shown 
in W. to act in the premises on behalf of the 
defendant: //e/./, first, that under the defend- 
ant’s denial of plaintiffs’ title, evidence of 
abandonment of said claim by plaintitls was 
admissible, without special plea thereof; 
second, that as sail evidence introduced by 
defendants tended to prove such abandon- 
ment, it was equally relevant under both of 
said defenses; and, third, that as said testi- 
mony oficred by the plaintiffs tended tuo dis- 
prove said abandonment, the court erred in 
rejecting the sanie. Id. 


MINING CLAIMS. 


71. Aright to hold and work a mining 
claim, when acquired, may be lost by a fail- 
ure or neglect to comply with the rules 
and regulations of the miners relative to 
the acquisition and tenure of claims, in 
force in tie bar or diggings where the claim 
is located; and if such rules anid regulations 
are nut complied with by those holdin sc!aitms 
in the district, the ground becomes once nore 
open to the occupation of the next comer. 


St. John v. Kidd, 26 Cal. 263. 


72. The term forfeiture, as used in our 
mining customs and codes, means the loss of 
aright, previously acquired, to mine a par- 
ticular piece of ground, by neglect or failure 
to comply with the rules and regulations of 
the bar or diggings in which the ground is 
situated. Td. 


73. In order to the enforcement of the 
forfeiture of the interest in the claim, some 
appropriate action by suit must be taken to 
liquidate tho demand, and sell the property, 
or there must at least be clear and une- 
quivosal proof of abandonment. 

Waring v. Crow, 11 Cal. 366. 


74. The failure of a party to comply with 
a mining ru!s or regulation can not work a 
forfeiture of his title thereto, unless the rule 
itself 50 provides. 

Bell v. Bedrock T. & M. Co., 36 Cal. 214. 


75. In charging the jury upon the ques- 
tion of suclr forfeiture, the court should nar- 
row its charge to such rules or re-rulations as 
expressly provide that a non-compliance 
with their provisions shall be cause of for- 
feiture. Id. 


76. If the local mining laws of a district 
provide that, on a failure to work and notice 
a claim as required by the mining laws, the 
claim shall be considered as abandoned, a 
failure to comply with such laws is an 
abandonment of the claim, and it is open to 
location as vacant ground. 


Strang v. Ryan, 46 Cal. 33. 


77. If several, as tenants in common, lo- 
cate a mining claim on the public lands, and 
by a faiiure to comply with the local minin 
laws, forfeit the same, it may be relocated 
by apart of the first locators, along with 
others who were strangers to the first loca- 
tion; andthe tenantsin common whose names 
are left out in the notice of relocation cease 
to have any interest in the mine. Id. 


78. If the mining laws require a renewal 
cf notice of location at stated periods, and 
a claim has been lost by reason of af. ilure to 
Inaike such renewals, and one of the joint 
locators afterwards renews the location, stat- 
ing that it is a renewal, and not a new loca- 
tion, the renewal will inure to the benefit of 
all the locators. Id. 


Location and Notice. 


79. A mining claim on the public domain 
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may be held cither by actual occupancy, 
and the exercise of control over it by dis- 
tinctly indicating the boundaries by monu- 
ments and marks, or by occupancy in accord- 
ance with tho local mining customs. 

Hess v. Winder, 30 Cal. 349. 


SO. One party may locate ground in the 
mineral districts for fluming purposes, and 
anothcr y-arty, at the same or a different 
tune, may lovate the same ground for mining 

urposes; the two locations, being for dif- 

t purposcs, will not conflict. 
O’Keitfe v. Cunningham, 9 Cal. 589. 


81. In the absence of mining regulations, 
the fact that a party has located a claim 
bounded by another, raises no implication 
that the last-lovated claim corresponds 
in size, or in the direction of its lines, with 
the former. 


Live Yankce Co. v. Oregon Co., 7 Cal. 40. 


82 Although the mining ground may be 
located in the absence of local regulations, 
fet the cxtentof such location is not without 
‘mit. The quantity talken must be reason- 
able; and whether it be so or not will be de- 
termined in such cases hy the general usages 
and customs jreeuies upon the subject. If 
an unreasonable quantity be included within 
the boundaries, the location will not be effect- 
val for any purpose, and possession under it 
will only extend to the ground actually occu- 


pied. 
Table Mt. T. Co. v. Stranahan, 20 Cal. 198. 


83. Upon the question of reasonablencss 
of the extent of a inining location, a general 
custom, whether existing anterior to the 
location or not, may be given in evidence; 
but a loval rule stands upon a different foot- 
ing, 2nd can not be introduced to affect the 
validity of a claim acquired previous to its 
establistiment. Id. 

84. English v. Johnson, 17 Cal. 107, that 
the quantity of ground a miner can claim by 
location or price appropriation for mining pur- 
poses may be Lmited by the mining rules 
of the district, afiirmed. 

Prosser v. Parks, 18 Cal. 47. 


85. The allegation of possession is too 
broad to defeat the rights of a person who 
has, in good faith, located upon public min- 
eral land for the purpose of mir.ing. 

Smith v. Doe, 15 Cal. 100. 


66. Where the location of a mining claim 
is made both by posting notices and by desig- 
nating fixe objects, such as trecs, shafts, and 
ditches on or near its exterior boundaries, in 
an action between two ab es involving 
the title to a portion of the ground, wit- 
nesses are not cunfined in their testimony to 
a statement of the contents of the notices, 
but may also state whether the location made 
included the ground in dispute. 

Kelly v. Taylor, 23 Cal. 11. 


87. The inclosure of the ground used in 
digging a canal, not being necessary for the 
work, would give its proprietors no higher 
rights; nor is 1t necessary, as notico, to those 
who have received actual notice of the in- 
tended line of the canal. 

Conger v. Weaver, 6 Cal. 548. 


88. If a company locates a mining claim 
of a certain width, extending through a 
mountain from base to base, and afterwards 
another company succecls to their posses- 
sion, whatever it was, and puts up a notice 
stating that its claim comprises the claim 
held by the old company, * * and 
comprises the channel then existing, with its 
dips and angles, through the mountain, the 
latter company is not restristed by this 
noticetoone paying channel within theclaim. 

Table Mt. T. Co. v. Stranahan, 31 Cal. 387. 


Bovndaries. 


89. One secking to hold a mining claim by 
virtue of prior possession alone, without any 
reference to local mining customs, must 
mark out his boundaries by such distinct 
physical marks or monuments as will indi- 
cate to any person what his exterior bounda- 
ries are. Hess v. Winder, 30 Cal. 349. 


90. In an action to recover damages for 
a trespass upon the plaintiffs’ nining claims, 
where the defendants own adjoining claims 
lying west of the plaintiffs’ ground, and both 
parties agrec as to the north line of plaintitfs’ 
claims, and admit that their cast and west 
lines are paralicl, but disagree as to their lo- 
cation, and W.& Co. own claims adjoining 
and east of plaintitfs, and H.& Co. own 
claims adjoining and east of W. & Co., evi- 
dence of thd focation of the west line of 
H. & Co. is not pertinent, unless the east and 
west lines of W. & Co. are parallel, and the 
east line of W. & Co. is coincident with the 
west line of H. & Co. 
Stokes v. Monroe, 36 Cal. 383. 


91. The posting of a notice upon a tree 
at each end of a mining claim is not a suffi- 
cient compliance with section 2324 of the 
revised statutes of the United States, 
which requires the location to be ‘‘ distinctly 
marked on the ground so that its boundaries 
can be readily traced.” 

Tolland v. M. A. G. Q. M. Co., 53 Cal. 149, 


92. The placing of a monument in the 
center of a mining claim upon a mineral vein, 
and posting 4 notice thercon stating that the 
‘*undersigned claim seven hundred and fifty 
feet casterly and seven hundred and fiity feet 
westerly therefrom, together with three hun- 
dred feet on cach sido of the vein, with all 
its dips, spurs, and angles,” giving the name 
of the lode and district, is not a sufficient 
compliance with the act of congress of May 
10, 1872. which requires locators of mining 
claims vo distinctly mark thcir locations on 
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the ground, so that the boundaries can be 


readily traced. 
Gelcich v. Moriarty, 53 Cal. 217. 


Possession of. 


93. Mining claims are held by possession, 
but that possession is regulated and detined 
by usage and local and conventional 
rules; and the ‘‘actual possession ” which is 
applied to agricultural land, and which is 
understood to be a possessto pedis, can not be 
required in case of a mining claim, in order 
to give a right of action for the invasion of it. 

Attwood v. Fricot, 17 Cal. 37. 


94. When sufficient possession of min- 
ing ground, acquired by an entry under a 
claim for mining purposes, upon a tract the 
bounds of which are distinctly defined by 
physical marks, accompanied with actual oc- 
cupancy of a part of the tract, 1s sutlicient to 
enable the possessor to inaintain ejectment 
for the entire claim, although such acts of 
appropriation are not done in accordance 
with any local mining rule. 

Table Mt. Co. v. Stranahan, 20 Cal. 198. 

95. The exclusion, therefore, of evidence 
tending to prove a possession of this charac- 
ter, is error. Id. 

96. Where it appeared that the boundary 
line between the plaintiff’s and defendant’s 
mining claims had been in dispute for several 
years, the locus in quo being embraced be- 
tween the adverse lives claimed by the par- 
ties respectively, the court refused the de- 
fendant’s request to give the jury the fol!ow- 


in‘ instruction, to wit: ‘* Where two mining ! 


companies take up adjoining claims, and the 
one last taken up overlaps the other, and 
neither company 13 working that portion of 
the claim which overlaps the other, but are 
working in different portions of their respect- 
ive claims, the fact that the locators of the 
last claimn located have been in possession of 
their clzim for five years doves not divest the 
owners of the first claim of the right to their 
claiin to the extent of the original bound- 
aries, and such a possession by the locators 
of the last claim located is not adverse to the 
possession of those who located the first 
claim:” J/eld, that the instruction cor- 
rectly declared the law, and, in view of the 
fact that plaintiff’s said instruction had been 
given, the court erred in refusing it. 
Maine Boys v. Boston Co., 37 Cal. 40, 
97. Where a claim is distinctly defined 
by physical marks, possession taken for 
mining purposes embraces the whole claim 
thus characterized, though the actual occu- 
pancy or work done be only on or of a part, 
and though the party does not enter in ac- 
cordance with mining rules, or under a paper 
title. The rule which apphes to agricultural 
lands, and holds to a more strict interpreta- 
t.on of a possessio peais, doves not apply to 
such acase, Lnogloi v. Jolnsca, 17 Cal. 107, 
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98 Fences are not requisite around min - 
ing claims. The physical marks upon ancl 
around the claim are suliicient to notify every 
one of the possession anda claim of the pos- 
sessor; and by common understanding, the 
going upon a claim to work it isan appropria- 
tion of the entire claim, especially if that 
claim can be appropriated to that extent b 
location by one man. a 


99. Where plaintiff claims, under pur- 
chase and location, a small! tract of min- 
eral land, with demarked limits, of which he 
is in possession, and there is no proof on the 
trial that the extent of his claim is opposed 
to the local rules, the presumption is that 
his possession is rental and not wrongful. 

Id. 


100. In such case the plaintiff need not 
show, in the first instance, that he was in 
possession in accordance with the local lawz; 
but may, as a vendee under a aeed may as to 
other land, make a prima facie case, upon 
possession; and this is enough until the de- 
fendant shows that the possession is wrong- 
ful because in violation of rules which justiiy 
him in going upon the premises and working 
them. Id. 


JO1. The nature of the possession requi- 
site, when applied to different kinds of prop- 
erty, as agricultural lands, town lots cov- 
ered with water, large districts where thcre 
is no timber, etc., suggested. Id. 


102. No acts are required as evidence of 
the possession of a mining claim, other than 
those usually exercised by the owners of 
such claims. A miner is notexpected to rv- 
side on his claim, nor build on it, ror culti- 
vate it, nor inclose it. He may be in pos- 
session by himself, or by his agents or serv. 
ants. Id. 

103. Going on the lead to work it, or 
even work done in proximity and in direct 
relation to the claim, for the purpose of ex- 
tracting or preparing to extract mincrals 
from it, as, for example, starting a tunnel a 
considerable distance off, to run into the 
claim, word he a possession of the claim 
within the meaning of the rule. Id. 


104. Work done outside of a mining claim, 
with intent to work the claim, to be consid- 
ered by intendment as work done on the 
claim, must have direct relation and be in 
reasonable proximity to it. 

McGarrity v. Byington, 12 Cal. 426. 


105. The possession of one claiming under 
a parol sale, or unrecorded biil of sale, in 
order to hopart notice to a subsequent pur- 
chaser, need not be evidenced by an actual 
inclosure, or anything equivalent thereto. 

Patterson v. Keystone M. Co., 23 Cal. 575. 


106. The provision contained in the first 
section of the act of April 13, 1860 (stats. 
1860, p. 175), that ‘*conveyances of mining 
claims may be evidenced by bills of sale or 
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instruments in writing under seal,” is man- 
datory, a:.d it was intended that the method 
of convey iny such property therein prescribed 
should exclude transfers by verbal sale, 
even though accompanied by a delivery of 
possession. Felver v. Coward, 35 Cal. 650. 


107. C. agreed in writing to convey to F. 
an undivided interest in a mining claim, upon 
the fulfillment of certain specitied conditions 
to be thereafter performed by F., and let F. 
into possession, Thereafter, on the failure 
of C. to convey as stipulated, F., who was 
at the time out of possession, brought eject- 
ment to recover the same, the complaint be- 
ing in the usual form: //e/d, that ejectment 
would not lie, but that the appropriate rem- 
edy of F. was by action for specific per- 
formance, and, as incidental thereto, a de- 
livery of the possession. Id. 


108. Persons claiming and in the posscs- 
sion of mining claims upon the public lands 
of the United States, are, as between tliem- 
selves, and all other persons except the United 
States, owncrs of the saine, having a vested 
right of property founded on their pos- 
session aud appropriation of the land con- 


tainipy the mine. 
Iughes v. Devlin, 23 Cal. 501. 


109. In suit for mining claims, the court 
charged the jury, in effect, that possession 
taxen of a mining claim, without reference 
to mining rules, was sufficient, as against one 
enterin:: by no bettcr title, to maintain the 
action; and furthcr, that this possession need 
not be evidenced by actual inclosure, but ‘‘if 
the ground was included within distinct, vis- 
ible, and notorious boundaries, and if plaint- 
itfs were working a portion of the ground 
within those boundaries,” this was cnough, 
avainst one entering without title: //e/d, that 
the instruction was right; that though the 
regular and usual way of obtaining posses- 
sion of mining claims be according to the 
mining regulations of the vicinage, still, 
a gsion not so taken ts good against one 
ra ee possession in the same way; and that 
the actual prior possession of the first oc- 
cupant would be better than the subsequent 
possession of tlic last. 

English v. Johnson, 17 Cal. 107. 


110. In this case the court instructed the 
jury, first, that if they found that plaintiffs 
teat their claim as now claimed, before 
the location of defendants’ claim, then they 
miculd tind for plaintiffs; and, second, if they 
found that defendants never located any 
claim) adjoiming plaintiffs’ claim, then they 
should tind for plaintiffs: //eld, that the in- 
structions are wrong, as violating the prin- 
ciple that plaintiff must recover on the 
strensth his own title; that defend- 
ants, having been in actual possession for a 
long time, were not required to show any- 
thing beyond it, until a prior and paramount 
rigut Was shown in plaintiffs; that it was not 
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essential to defendants’ possession to show 
that they had ever formally located their 
claim in accordance with any mining regula- 
tions, or that they had or claimed any other 
mining ground. 
Pennsylvania Co, v. Owens, 15 Cal. 135. 
112. The possession of a mining claim by 
a company composed of several persons, is 
the possession of each one of its members 
of his undivided share. 
Patterson v. Keystone M. Co., 30 Cal. 360. 


112. One who enters upon a part of a 
mining claim under a deed, does not by the 
deed alone acquire a constructive posses- 
sion to the entire claim unless the deed con- 
tains definite and certain boundarics which 
can be located, marked out, and made known 
from the deed alone. 

Hess v. Winder, 30 Cal. 349. 

113. So, if a party enters upon a mining 
claim hona fide, under color of title, as 
under a cleed or lease, the possession of part 
as against any one but the trne owner or 
prior occupant is the possession of the entire 
claim described by the paper; and_ this, 
though the paper did not convey the title. 
A third person could not invade the posses- 
sion of the party taking it under such cir- 
cumstances, and set up, as against him, out- 
standing title in a stranger with which he 
had no conncction. 

Attwood v. Fricot, 17 Cal. 37. 


114. The condition of the possessor in 
such instances is no worse than that of tho 
eccupant of other real estate, in which case 
the principle above stated applies. But this 
principle does not touch the case of an entry 
into possession in pursuance of mining rules 
and revulations, as for a forfeiture or aban- 
donment, ctc., but applies where posses- 
sion is taken independently of such rules. Id. 


115. A mining claim must be in some 
way defined as to limits before the posses- 
sion of, or working upon part, gives posses- 
sion to any more than the part so possessed 
or worked. But wlien the claim is defined, 
and the party enters in pursuance of mining 
rules aad customs, the pos-cssion of part 
is the possession of the entire claim. Id. 


116. As to the extent of a miner's 
possession, where he enters uncer a written 
claim or color of title, his possession, except 
as against the true owner or prior occupant, 
ig good to the extent of the whole limits de- 
scribed in the paper, though the possession 
be only of a part of the claim. 

English v. Johnson, 17 Cal. 107. 


117. One who claims a tract of mining 
ground for mining puree on the public 
domain, but is actually occupying and work- 
ing only one portion of it, can not recover 
damages for an entry by a stranger upon 
the tract beyond his actual occupancy, un- 
less his Doundaries were plainly indicated 
by marks or monuments, or there was some 
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local mining custom allowing his possession 

to extend to the ground upon which the 
entry was made, 

Hess v. Winder, 30 Cal. 349. 

118. The withdrawal of a member from 

@ participation in the affairs of a mining 

company, and another taking his place and 


representing his undivided interest, is a. 


change of possession of that undivided in- 
terest. 
Patterson v. Keystone M. Co., 30 Cal. 360. 


119. Evidence that a portion of a min- 
ing claim is not valuable for mining pur- 
poses is not admissible, on general principles, 
to prove that the owner of the claim has no 
right to hold to such portion. 

Correa v. Frietas, 42 Cal. 339. 


120. The character of the possession 
necessary to work mining claims will vary 
with the nature of the mines, the modes 
adopted in working them, and perhaps, with 
the character of tne country. Id. 


121. The owner and possessor of a mining 
claim on public land has a right to prevent 
any subsequent comer from erecting cr 
constructing any superstructure, cut, or 
ditch on his claim, unless the right to con- 
struct the same is given by some mininy 
custom or regulation. I 


122. If parties are allowed by mining 
regulations to include within their claim 
land outside of that which they expect to 
work, it will be presumed, in the absence of 
proof to the contrary, that it is for the con- 
venience of working the claims, and thatits 
possession is necessary. Id. 


Sale and Conveyance af. 


123. A bill of sale, not under seal, is in- 
sufficient to convey a mining claim. 
McCarron v. 0’Connell, 7 Cal. 152. 


124. A bill of sale for a mining claim, not 
under seal, and without warranty, which 
only purports to convey to the vendee the 
right, titie, and interest of the vendor, will 
not pass the title, although the vendor is in 
possession at the time, if such possession is 
without title. Such a bill only passes an 
equity, which is subject to the legal title or 
any superior equity. 

Clark v. McElvy, 11 Cal. 155. 

125. In sucha case, the purchaser takes 
the risk of any infirmities or defects of title 
which may exist. The doctrine of caveat 
emptor applies to all such cases. Id. 

126. Instruments conveying mining claims 
need not be under seal. 

Draper v. Douglass, 23 Cal. 347. 


127. Where a mining claim is conveyed 
by a written bill of sale, the bill of sale is 
the best evidence of tlic transfer, an:l parol 
evidence of the conveyance is inadmissible. 

Crary v. Cainpbell, 24 Cal. 634. 
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128. Mining claims may be conveyed by 
bills of sale or instruments in writing not 
under seal; and such conveyances have the 
same force and effect as primu facie evidence 
of sale as if made by deed under seal. 

St. John v. Kidd, 26 Cal. 263. 


129. No precise form of words is neces- 
sary to work a conveyance in a bill of sale 
fora mining claim. If it be clear from the 
language of the instrument that the maker 
intended to pass thereby the title to the 
property, the law will, 1f possible, so con- 
strue the words used as to effectuate that 
intent. 


130. The owner of a mining claim may 
give away the same by a written biil of sale, 
and such bill of sale is not to be rejected as 
evidence because it was a gift. Id. 


131. The entry of the sale of a mining 
claim made by the recorder of a mining dis- 
trict, in a book kept for the record and 
transfer of mining claims, and authorized by 
the mining customs and laws in force in the 
district where the claim is situated, is ad- 
missible in evidence to prove the sale of the 
claim, unless objected to. Such entry is at 
least secondary evidence of the sale. Id. 


132. The right to a mining claim upon the 
public lands rests upon possession only, and 
a sale by parol by one in possession. accom- 
panied by a transfer of possession, transfers 
the title. 

Gatewood v. McLaughlin, 23 Cal. 178. 


133. It is not necessary to prove the 
transfer of title of a mining claim by a 
written conveyance, but a parol transfer 
with delivery of possession is s:1flicient. 

Antoine Co, v. Ridge Co., 23 Cal. 219. 


134. A bona fides parol sale of a mining 
claiin, accompanied by a delivery of posses- 
sion, is valid as against a subsequent sale of 
the same grantor, made by deed in writing 
duly acknowledged. 

Patterson v. Keystone M. Co., 23 Cal. 575. 

But see Melton v. Lambaro, 51 Cal. 258, 


135. The rule allowing mining claims to 
be transferred by a verbal sale and delivery 
of possession only applics to cases where the 
grantor is in actual possession and can 
deliver possession to the grantee; and does 
not extend to cases where at the time of the 
sale the claim is in the a:ilverse possession of 
third parties. In such cases, there must be 
a written conveyance to pass the title. 

Copper Hiil Co. v. Speucer, 25 Cal. 18. 

136. The question discussed whether a 
verbal sale of a mining claim will pass the 
title, or whether, since the passage of the 
act of the thirteenth of April, 1500, such 
sale must be in writing. 

Patterson v. Keystone M. Co., 30 Cal. 360. 

137. A verbal power is sutlicient to 
authorize an agert to sign the name of the 
grantor to a bill of sale of a mining claim, 


Meyers v. Farquharson, 46 Cal. 191, 
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where the grantor has first agreed in person 
with the grantee upon the terms of sale. Id. 


138 The act of April 13, 1860, relative to 
the conveyance of mining claims, applied to 
gold claims only until the amendment of 
1563, striking out the second section, after 
which it applied to all mining claims. Id. 


139. A verb2l sale of a mining claim, 
even if accompanied with a delivery of pos- 
session, does not pass the legal title. 

Goller v. Fett, 30 Cal. 481. 

140. A gold mine is real estate, and an 
interest therein, other than an estate at will 
or for a term not exceeding one year, can be 
transferred only by an instrument in writ- 
ing. <A verbal salc is not good. 

Melton v. Lambard, 51 Cal. 258. 


2141. The owner of an undivided interest 
in amine is entitled to the possession of 
the whole mine, as against one who has 
not title to any portion of the mine. Id. 


242. Where K. acquired his interest in a 
mining claim by purchase, evidenced by deed 
or bill of sale, ie was bound, for the purpose 
of showing title in himself, to produce the 
deed or bill of sale, or prove its loss, for the 
purpose of laying the foundation for the in- 
trojuction of secondary evidence as to its 
contents. King v. Randlett, 33 Cal. 318. 


143. Where, by the usages and customs 
existing in the territory of ‘Stah (now state 
of Nevada), intcrests in mining claims situ- 
ated therein which had been acquired by lo- 
cation, in accordance with the local customs 
and usages which then and there prevailed, 
could be sold and conveyed by delivery of 
ssceasion, Without deed or other instrument 
in writing; and where the ancestor from 
whom the plaintiff took by descent certain 
undivided interests in such a mine, in his 
life-time, in common with the other owners, 
so sold and conveyed said interests to a cor- 
poration formed under the laws of the state 
of California, by an association consisting of 
ga:d ancestor and the other owncrs of said 
mine, Which sale was in trust for the mem- 
bers of said association and their legal rep- 
resentatives, which conveyance was ahuly 
acecpicd by sail corporation: Held, that 
therchy sail Corporation acquired the title 
of said aucestor to said mine, and that said 
trust wes enforceable by plaintiffs against 
said corporation. 
Blodgett v. Potosi M. Co., 34 Cal. 227. 


144. Where individuals convey lands, the 
minerals of gold and silver pass, unless ex- 
pressly reserved. 

Moore v. Smaw, 17 Cal. 199. 
Fremont v. Flower, Id. 


145. The mincrals of gold and silver in 
this case, which passed by the cession, were 
not hcld by the United States in trust for 
the future state, and the ownership of such 


minerals did not vest in California upon her 
admission into the union. Such ownership 
is not an incident of sovereignty; and the 
United States holds the miuerals of gold and 
silver just as thcy hold any other public 
property which they acquired from Mexico. 

Id. 


146. The purchaser at a judicial sale of 
& mining claim may, where the judgment 
debtor remains in possession, working the 
claims, and is insolvent, have a receiver ap- 

inted to take charge of the proceeds dur- 
ing the period allowed by statute for redemp- 
tion. Hill v. Taylor, 22 Cal. 191. 


Title and Evidence of Title. 


147. Under existing legislation, the owner 
of a mining claim has, in practical effect, a 
ape vested title to the property, and should 

so treated until his title is divested by the - 
exercise of the higher right of his superior 
proprictor. His right to protect the prop- 
erty, for the time being, is as full and perfect 
as if he were the tenant for years, or for life, 
of his superior proprictor. As his lease is 
of the mine, he is entitled to all the reme- 
dies for its protection that he could claim if 
he were the owner, against all the world ex- 
cept the true owner. 

Merced M. Co. v. Fremont, 7 Cal. 317. 


148. Parties taking possession of a quartz 
lead, under an agreement made with another 
party, can not retain possession and refuse 
compliance with their agreement made in 
consideration of such possession and right to 
the lead. Hitchens v. Nougues, 11 Cal. 29. 


149. And where such parties conveyed to 
H. one third interest in the lead, by deed 
purporting to convey in fee simple absolute, 
and subsequently acquired other title: 
Held, that such subsequent acquisition of ti- 
tle inured to H.’s benefit. Id. 


150. The purchaser of a mining claim 
can only acquire, by such purchase, such 
right or title as his vendor had at the time 
of sale. Waring v. Crow, 11 Cal. 366. 


151. The whole course of legislation and 
judicial decisions in this state, since its or- 
ganization, has recognized a qualified own- 
ership of the mincs in private individuals, 

State v. Moore, 12 Cal. 56. 


152. There is no force in the objection 
that the value of a mining claim, which 
depends upon the amount of the precious 
metals which it contains, must necessaril 
be left to conjecture. Id. 


15S. A bill of sale of a mining claim is 
sufliciently proved when the handwriting of 
the subscribing witness, who is absent 
from the state, and the exccution by the 
vendor, is proven. And this, though the 
subscribing witness was in the state after 
suit instituted, and near the time of trial, 
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and plaintiff used no efforts to get the testi- 
mony of the witness before he left the state. 
Jackson v. F. R. W. Co., 14 Cal. 18. 


154. A writing is not necessary to vest or 
divest the title on taking up a mining claim. 
The right of the miner comes from the mere 
appropriation of the claim made in accord- 
ance with the mining rules and customs of 
the vicinage. The title is in the government, 
and tho right to mine is by its permission to 
the appropriator. 

Gore v. McBrayer, 18 Cal. 582. 


155. The usual mode of taking up mining 
claims is to put upon the claim a written 
notice that the Peat has located it; and 
this taking up and giving notice may be done 
by a party personally, or by any one for him, 
or with his assent or approval; and whenever 
the appropriation is made by an agent hav- 
ing authority from a principal to make it, 
the act is complete, and the title vests in the 
principal, and the agent by his mere act can 
not subsequently divest it. I 


156. So, where G., McB., and others ver- 
bally agreed to prospect for quartz, and to 
be equally interested in claims taken up, and 
McB. discovered a lead or claim and located 
it by putting up a written notice with G.’s 
name and others on it, appropriating the lead: 
Ueld, that G.’s right attached by these pro- 
cocdings, and could not be divested by the 
mere act of McB. in taking down the notice 
and putting up other notices with other 
names. Id. 


157. After the notice was put up, G. be- 
came a tenant in common o the mine, and 
not a partner, and could bring an action to 
vindicate his title against McB. or any one 
who excluded him or denied his right. Id. 


158. In actions to recover ession of 
mining claims located on the ublic lands, the 
doctrine that the plaintiff, if he recovers at 
all, must recover on the strength of his own 
title, has no application, for neither party 
has any legal title. 

Richardson v. McNulty, 24 Cal. 339. 


159. A bill of sale of a mining claim ex- 
ecuted by three grantors is admissible in 
evidence, if the execution of only two of the 

rantors is proven. If the execution of the 
third grantor is not proven, the failure to 
make this proof should be taken advantage 
of by usking the court to instruct the Jury to 
disregard it so far as it purports to convey 
the interest of the person whose signature 

is not proven. 
St. Johns v. Kidd, 26 Cal. 263. 


160. Plaintiffs here, three in number, 
claiming by purchase and location, defend- 
ant offered to show that one of the plaintiffs 
had admitted, years ago, that he had more 
than five claims: //eld, that the evidence was 
properly ruled out, its relevancy not being 
shown. English v. Johneon, 17 Cal. 107. 
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161. Where K. admitted he acquired his 
aims by 
urchase, which admission was not with- 

wn, evidence that K. had acted as mem- 
any had 
mized him as a member and the owner 
d interest, and that he had paid assess- 
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King v. Randlett, 33 Cal. 318. 


Injuries to, and Remedy. 


162. The removal of gold from a mine i 
away the entire sub- 
and comes within recs 


granted. 

Merced M. Co. v. Fremont, 7 Cal. 317. 
163. Where the plaintiff sued for an in- 
by the breakin 


prior to the location of plaintifi’s claim, 
neither party claiming ownership of the coil 


and no negligence in fact being shown other 


than that which the law would presume fro 
the breaking of the ditch: JJeld, that 
rights of the parties were acquired at 
dates of their respective locations, and that 
the rule of ‘coming to a nuisance” may 
be applied. 
Tenney v. Miners’ D. Co., 7 Cal. 335. 
164. A writ of injunction will lie, to re- 
strain trespass, in entering upon & mining 
claim and removing auriferous quartz from 
it where the injury threatens to be continu- 
ous and irreparable. It comports more with 


justice to both parties to restrain the tres- 


pass than to leave the plaintiff to his remedy 
at law. Moreover, it would be impossible 
to estimate, with any approach to accuracy, 
the damage done; and hence the greaver 
necessity of preventing what can not be ade- 
quately compensated. 

Merced M. Co. v. Fremont. 17 Cal. 317. 


165. In this case the supreme court re- 
fused to interfere with the discretion of the 
court below in denying an injunction sought 
by a settler upon public mineral lands to 
protect his improvements, & dwelling-houre, 
inilk house, barn, garden, dam, ctc., againat 
miners who were working the bed of a ra- 


ll of sale accompanied by ~-’ 


MINERS. 


981 


vine a short distance in front of the house. | equity on account of an equal recognition 


See facts. Slade v. Sullivan, 17 Cal. 102. 


166. Plaintiffs are owners of mining 
claims located in the bed of a creek, and de- 
fendants own claims situated on a hill in the 
vicinity, The refuse matter washed from 
defendants’ clainis is deposited on plaintiffs’ 
claims to such an extent as to render the 
working of them impracticable. Plaintiffs’ 
claims were first located and are valuable 
only for the gold they contain: //eld, that 
plaintiffs are entitled to damages for the 
injuries done their claims by such deposits, 
and to an injunction against the sa:me in 
future; that the enjoyment of their claims 
lies in the use necessary to obtain the gold, 
and that to interrupt this usc is to take away 
the opportunity to enjoy and defeat the ob- 
ject for which they were located and taken 
possession of. The rale gui prior est in tem- 
pore potior est in jure applies in such cases, 

Logan vy. Driscoll, 19 Cal. 623. 

167. The position that, so long as the use 
male by defendants of their claims is not in 
itself unlawful, plaintiffs can not complain of 
its effect upon them, is untenable, because 
no use is lawful which precludes plaintiffs 
from the enjoyments of their rights. Id. 


@ 168. The working of mines is something 
more than the ordinary usc of real estate by 

j vey one in possession, aud requircs the use of 
more than ordinary remedies to protect the 
nights of the purchaser at a judicial sale 
It may probably be restrained as waste un- 
der section 235 of the practice act, but the 
appointment cf a receiver is the more ap- 
ee remedy, asit permits the continued 


working of the claims. 
Hill v. Taylor, 22 Cal. 191. 


MINERS. 
Rights of Miners, 


169. The act of 1850, respecting the 
mines, the practice act of 1851, section 621, 
relative to proof in actions respecting min- 
ing claims, the act of 1852, relative to pos- 
sessory actions, commented on, and the con- 
clumon reached, that, so far as they touch 
the question of a license from the state to 
mine, they refer to public lands alone. 

Boggs v. Merced M. Co., 14 Cal. 279. 


170. Where the question is confined to 
public lands, there is no necessity to resort to 
any construction to determine the right 
which the law confers. The legislature has 
parsed an act which gives permission to all 
persons to work the mines upon public lands, 
noiwithstanding they may Ge in the posses- 
sion and enjoyment of another for agri- 
cultural purposes. 

Stoakes v. Barrett, 5 Cal. 36. 

171. The miner who selects a piece of 
ground to work, must take it as he finds it, 
suLject to prior rights which have an equal 


from the soverei wer. 
iota v. Phillips, 5 Cal. 140. 
172. A party mining upon a ravine which 
runs into another ravine is not clothed, by 
virtue of his right to use the ravine upon 
which he is mining as an outlet for his tail- 
ings, with the general right to break in, at 
any puint he may select, upon the tail-race of 
another constructed upon the other ravine. 
Gregory v. Harris, 43 Cal. 38. 


173. Although it appears that the plaint- 
iffs had the better title to the ground claimed 
by them, yet if the testimony establishes 
that the defendants had the prior right to 
mine, and that they could not mine without 
the dam, the plaintiffs can not recover. 

Stone v. Bumpus, 40 Cal. 428. 


174. An instruction to the effect, that if 
at the time plaintiffs took up and worked the 
ground in dispute, defendants or their grant- 
ors stood by and permitted plaintiffs to work 
and develop the same without objection or 
opposition, were matters, if true, to be taken 
into consideration in determining the con- 
flicting claims of the parties to the premises, 
is erroneous. Id. 

175. It is not the province of a court to 
question the judgment of the owner of a 
mining claim as to the manner in which he 
shall work the claim, so that the workin 
does not interfere with sd rights acqui 
by others.. Stone v. Bumpus, 46 Cal. 218. 


176. The owner of a mining claim, com- 
prising the bed of a canyon, may erect dams 
across the canyon for the purpose of enabling 
him to work the same, even if thereby mining 
claims on the banks of the canyon, belonging 
to others, are flooded, provided the claim in 
the bed of the canyon is the oldest loca- 
tion, and in such case the injury sustained 
by the owner of the bank claim is damnum 
absque injuria. Id. 

177. In such case, a Gecilaration of the: 
owner of the canyon claim, before buildin 
the dam, that he will put in a dam that wil 
flood the claim on the bank of the canyon, is 
consistent with the utility or necessity of the 
dam in working the canyon. 


178. The act of 1870, providing for the 
condemnation of the right of way over or 
through a mining claim for ditches, tunnels, 
flumes, etc., necessary for the convenient 
working of another mining claim, is merely 
cumulative, and does reg BR the effect of 
excluding a party from the enforcement in 
court of the right to construct such tunnels, 
ditches, flumes, etc., when that right exists 
independent of the statute, as by local cus- 
toms. Bliss v. Kingdom, 46 Cal. 651. 


179. If by the local customs, the owner 
of one mining claim has a right to construct 
a tunnel through an adjoining claim, in or- 
der to enable him to work his own claim, a 
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court of equity may enjoin any interference 
with that right. Id. 


180. The right to be protected in the pos- 
session of the public lands in this state is 
founded alone on the doctrine of presump- 
tion; for a license to occupy, from the 
owner, will be presumed. 

Conger v. Weaver, 6 Cal. 548. 

181. As, from the nature of these works, 
time is necessary to complete them, the 
license would be valueless, if the right did 
not commence until their completion; and it 
must be presumed that, in granting the 
license, the state did not intend that it 
should be turned into so vain a thing, but de- 
signed it to be effectual, for the object in 
view; and it consequently follows that the 
same rule must be applied here to protect 
this right as any other. Id. 


182. The fact that the parties in posses- 
sion of a gold mine are foreigners, and with- 
out license, affords no apology for tres- 
passers. The state alone can enforce the 
law prohibiting foreigners from working in 
the mines without a license. 

Mitchell v. Hagood, 6 Cal. 148. 


183. Miners have a right to enter upon 
public mineral land, in the occupancy of 
others for agricultural purposes, and to 
use the land and water for the extractiun of 
gold, the use being reasonable, necessary to 
the business of mining, and with just regard 
to the rights of the agriculturist. And this, 
whether the land is inclosed or taken up 
under the possessory act. 

Clark v. Duval, 15 Cal. 85. 


184. A person who settles for agricultural 
purposes upon any of the mining lands of 
this state, settles upon such lands subject to 
the rights of miners, who may proceed in 
good taith to extract any valuable metals 
there may be found in the lands so occupied 
by the settler, in the most practicable man- 
ner in which they can be extracted, and with 
the least injury to the occupying claimant. 

McClintock v. Bryden, 5 Cal. 97. 


185. Where it appeared that plaintiff had 
an inclosed geen and fruit orchard, to- 
gether with his residence and outbuildings, 
also a dam situated a short distance above 
the inclosure, and across a ravine extending 
from above through his inclosure, with a 
small ditch leading therefrom to his garden 
and house, whereby he collected and con- 
veyed, for culinary use and for irrigation, 
pure water, claimed by plaintitf to be from 
® natural spring, arising in or near the bed 
of said ravine, above said dam, all of which 
were being used and enjoyed by plaintiff, for 
their several appropriate uses, and so contin- 
uvusly had been for over five years; and 
when defendants (having mining claims sit- 
uated on the hillside above plaintitf’s prem- 
iscs), by means of foreign water procured from 
ditches, washed the debris of their mine 
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down into said ravine, at a point above said 
dam, and thereby filled up and rendered use- 
less to plaintiff said dam and ditch, and by 
& with water and mud materially in- 
jured plaintiff’s garden, fruit trees, and build- 
ings, Which injury, however, was not done 
maliciously or unnecessarily, but in the rea- 
sonable conduct of their said mining; and 
where said mining by defendants, and their 
right to mine in said claims and vicinity 
dated back only three years; and where the 
premises of both plaintiff and defendants 
were part of the public lands of the United 
States: //eld, that the court below erred in 
rendering judgment for defendants in an 
action by plaintiff against them to recover 
said damaye, and to enjoin, as working an 
irreparable injury to plaintiff, the continu- 
ance of said injurious acts. 
Leveroni v. Miller, 34 Cal. 231. 


186. In such case, the night of the defend- 
ants to mine in, and to use therefor the ravine, 
above the plaintitf’s premises, must be exer- 
cised in such manner as not to damage the 
prior right of the plaintiff to inhabit and 
cultivate his premises, aud to the use of his 
dam, as appurtenant thereto. 


187. In permitting persons to go upon 
public lands occupied by others, for the pur- 
pose of mining, ilis legislature has legalized 
what would otherwise have been a trespass, 
and the act can not be extended by implica- 
tion to a class of cases not specially provided 
for. Fitzgerald v. Urton, 5 Cal. 308. 

Banlys v. Underwood, 6 Id. 45. 
Weimer v. Lowery, 11 Id. 104. 


188. The occupation of a lot for the 
purpose of hotel keeping is not inconsist- 
ent with the policy of the state with regard 
to mining claims. Id. 


189. The wants of mining communities 
demand some facilities for the business of 
mining, and persons settled in good faith 
upon lots in the mining towns, and carry- 
ing on business, should be reasonably pro- 
tected. Id. 

190. The act of 1855 seems to proceed 
upon the idea of an absolute and uncondi- 
tional right in the miner to enter upon the 
possessions of another for mining purposes, 
and the intention of the act was to limit this 
supposed rizht, and not to give a right of 
entry in cases where no such right previously 
existed. Gillan v. Hutchinson, 16 Cal. 153. 


191. Miners have no such absolute and 
unconditional right. The true rule is laid 
down in Smith v. Doe, 15 Cal. 100. Id 


192. Where a miner enters upon land in 
the possession of another, claiming the rizht 
to enter for mining purposes, he must justify 
his entry hy showing, first, that the land is 
public land; second, that it contains mines 
or minerals; third, that he enters for the 
bona fide purpose of mining. And such 
justification must be aflirmatively pleaded 
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in the answer, with all the requisite aver- 
ments to show aright under the statute, or 
by law, to enter. 
Leutz v. Victor, 17 Cal. 271. 
193. Mincrs have no right to enter upon 
private land, and subject it tosuch uses as 
may be necessary to extract the precious 
inetals which it contains. 
Henshaw v. Clark, 14 Cal. 460. 


194. A miner has no right to dig or work 
within the inclosure surrounding a dwell- 
ing-house, corral, and other improvements of 
another. Burdge v. Underwood, 6 Cal. 45. 


195. The policy of this state, as indi- 
cated by her legislation, in conferring the 
ivilege to work the mines, equally confers 
the right to divert the streams from their 

natural channels. 
Irwin v. Phillips, 5 Cal. 140. 


196. A prior locator of a mining claim, 
on the bank of a stream, has the rizht to the 
use of the bed of the stream for the purpose 
of flumins or working his claim; and any 
subseyjuent erection, dam, or embankment, 
which will turn the water back upon such 
claim, or hinder it from being worked with 
flumes, or other necessary means or appli- 
ances, is an encroachment ape the rights of 
said party, and he is entitled to recover the 

es consequent on such obstructions. 
Sims v. Smith, 7 Cal. 148. 


197. In constructing canals, under the 
license of the state, the survey of the gronnd, 
planting stakes along the line, giving public 
notice, and actually commencing and dili- 
gently pursuing the work, is as much pos 
session as the nature of the subject will ad- 
mit, and forms a series of acts of ownership 
which must be conclusive of the right. 

Conger v. Weaver, 6 Cal. 548. 


198. Where the owners of a ditch had 
commenced thcir ditch and run their line be- 
fore the location and appropriation of a lot 
of land by the plaintiffs, who sued them for 
trespass thereon: //rld, that a slight diverg- 
ence in the construction of the canal from 
the original line, after the plaintiffs’ location 
and appropriation, both lines running equal- 
ly throug: the plaintiffs’ claim, was no tres- 
pase incoustructing thoditch on the newline; 
and, if the plaintitts suffered no actual injury 
by the change, it was damnum absque eae 


199. The pay-dirt and tailings of a min- 
er, which are the productions of his labor, 
are his property. 

Jones v. Jackson, 9 Cal. 237. 

200. When a place of deposit for tailings 
is necessary for the working of a mine, there 
can be no doubt of the miner’s right to ap- 

ropriate such ground as may be neccessary 
i this purpose; provided he does not inter- 
fere with pre-existing rights. His intention 
to appropriate such ground must be clearly 


manifested by outward acts. Mere posting 
notice is not sufficient. He must claim the 
place of deposit as such or as a mining claim. 

Id, 


201. To suffer the tailings to flow where 
they list, without obstructions to confine 
them within the proper limit, is conclusive 
evidence of abandonment, unless there is 
some peculiarity in the locality constitutin 
an cxception to thisrule. If no artifici 
obstruction is required to contine them 
within the proper limits, then none is neces- 
sary. Id 

202. If a miner allows his tailings to 
minyle with those of other miners, this would 
not give a stranger a right to the mixed mass. 

Id. 


203. Where tailings are allowed to flow 
upon the ground of another, he is entitled to 
them. Id. 


204. The first locator of a quartz lode 
is not confined simply to the solid quartz 
actually embodied in the bedrock, but is 
entitled to the loose quartz rock and de- 
composed material which were once a part 
of the lode, and are now detached, so far as 
the general formation of the ledge can be 
traced. 

Brown v. 49 and ’56 M. Co., 15 Cal. 152. 


205. The right of the quartz ininer comes 
from his appropriation; and wh<never his 
claim is defined, there is no reason, in the 
nature of things, why the appropriation may 
not as well take effect upon quartz in a de- 
composed state as any other sort, or why the 
condition to which natural causes may have 
reduced the rock should give character 
the title of the locator. Id. 


206. The only question of fact in this case 
being, whether the quartz rock, parted or 
not from its original connection, was a - 
tion of the same quartz lode or claim en 
up by defendant, it was not important 
whether the rock was upon or beneath the 
surface, or what its condition, provided it 
were a part of such lode or claim. Id. 


207. In cases of this kind, the custom of 
miners is entitled to great, if not controlling, 
weight. id. 


208. Under certain circumstances, proof 
of the custom in other districts may be 
proper—at least, this court is not satistied to 
the contrary. But, in this case, the admis- 
sion of such testimony, if error, was imma- 
terial, as the case was tried by the court, 
and the judgment placed on independent 
ground, upon which it can stand. Id. 

209. The right in a mining claim vests by 
the taking in accordance with local rules. 

McGarrity v. Byington, 12 Cal. 426, 

210. In the absence of any custom or local 
regulation, the right of property, once at- 
tached in a mining claim, does not depend 
upon mere Giligence in working such claim- 
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The failure to comply with any one mining 
regulation is not a forfeiture of title. It 
would be enough to hold the forfeiture as 
the result of a non-compliance with such of 
them as make a non-compliance a cause of 
forfeiture. I 


211. The true interpretation of the min- 
ing usage in the county of Nevada is that 
work to the value of one hundred dollars, or 
twenty days of faithful labor performed on a 
claim, or on any one of a set of adjoining and 
contiguous claims, owned by the same party, 
is sutticient to hold the same for one year.’ 

Bradley v. Lee, 38 Cal. 362. 


212. Where defendants owned and pos- 
sessed a hydraulic claim on Dutch ravine, 
into which their lume emptied, and plaint- 
iff, being the owner of aclaim below, dug a 
ditch, commencing on defendant’s claim but 
below their tlume, for the purpose of appro- 
priating the water discharged theretrom, 
and thereupon defendants extended their 
flume further down on their own claim, but 
so as to prevent such appropriation by 
plaintiff: //eld, that defendants had a right 
to such extension, though there might bea 
question as to whether it served any useful 
purpose or not, and that it could not be 
abated by plaintiff as a nuisance. 

Correa v. Frietas, 42 Cal. 341. 

213. In an action for possession of a min- 
ing claim, where plaintiff relied upon a loca- 
tion under certain written rules adopted 
by the miners of the district some five years 
before, which did not require the posting of 
notices upon the claim at the time of loca- 
tion; and defendant offered to prove that 
there was a Custom in the district requiring 
the posting of such notices; and the court 
excluded the evidence on the ground that 
the written rules superseded any custom: 
Held, that the exclusion of such evidence 
was error. Harvey v. Ryan, 42 Cal. 627. 


214. Section 621 of the practice act makes 
no distinction between the effect of a ‘‘cus- 
tom” or ‘‘ usage,” the proof of which must 
rest in parol, and a ‘‘ regulation” which may 
be adopted ata miners’ meeting and em- 
bodied in a written local law; and a custom 
reasonable in itself, and generally observed, 
will prevail as against a written mining law 
fallen into disuse. Id. 

215. Tlic rules adopted by the miners 
of a district acquiro validity, not from their 
mere enactment, but from the customary 
ovedience and acquiescence of the miners 
following the enactment. Id. 


216. As the ‘‘ mining law” of a district 
must not only be established, but in force, 
it is void whenever it falls into disuse or is 
generally disregarded; and the question 
whether it is in force at a given time is one 
of fact for the jury. Id 

217. Mining claims on the public lands 
must be held and worked in accordance with 
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the local mining laws adopted and in force 
in the mininy district where the same are 
located. Strang v. Ryan, 46 Cal. 33. 


218. Those owning the major portion of a 
mining claim have the power to decide what 
may be necessary and proper for carrying on 
the business of mining, and to control the 
working of the claim, in case all the 
parties in interest can not agree, provided 
that the exercise of such power 13s neces- 
sary and proper for carrying on the enter- 
prise for the benefit of all concerned. 

Dougherty v. Creary, 30 Cal. 290. 


219. Each member of a mining partner- 
ship has a lien upon the partnership prop: 
erty for the debts due the creditors of the 
concern, and for moneys advanced by him 
for its use, which he may enforce in equity, 
even if there has been no agreeinent among 
the partners that such lien shall exist. 

Duryea v. Burt, 28 Cal. 569. 


Liabilities of. 


220. Where the mincr, who desires to dig 
up crops growing on land held under the 
ay act, otlers to give the proper bond 
required by the act of 1855, and the owner 
of the crops refuses to receive it, the miner 
acquires by such offer a right to enter and 
mine on the land, and can not be treated asa 
trespasser. The miner is liab'e, however, 
for the damage to the growing crops, 
caused by his act, and if the owner of the 
crops should demand of the miner payment 
of the damage caused to the crop, and the 
miner should refuse to pay, a court of equity 
would restrain him from further working. 

Rupley v. Welch, 23 Cal. 452. 


221. The fact that a miner, working a 
claim above the head of a ditch, conducts 
his mining operations in such a manner as to 
cause the least possible injury to the ditch 
and water flowing in the same, does not ex- 
cuse his responsibility for injuries caused by 
working the same. It matters not how 
cautiously or carefully the miner works, for 
if the ditch owner is in fact injured, the 
miner is none the less liable. 

Hill v. Smith, 27 Cal. 476. 


222. Where the owner of a mining claim 
contracts, verbally, with J., for the working 
thereof, and agrees to pay him a certain sum 
out of the proceeds of the mine, and J. goes 
into possession thereof, and while he is work- 
ing it the owner sells it to a third party, who 
takes without notice of J.’s contract: Held, 
that his claim is not subject or liable to J.’s 
contract. Jenkins v. Redding, 8 Cal. 3598. 


223. The possession of J. being that of 
his employer, was not notice to the purchaser. 


Id. 


224. The interest of a miner may be sold 
onexecution. McKeon v. Bisbee, 9 Cal. 137. 


225. If a party who is engaged in mining 
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for coal causes water, sand and clay, in a 
flowing tnass, to descend upon the land of 
another so a3 to destroy its valuc fur culti- 
vation, and such descent is the direct result 
of the act of such party, and not the mere re- 
sult of the law of gravitation, the person 
whose land is thus injured may recover 
damages, and enjoin the future commission 
of said acts. 

Robinson v. Black D. C. Co., 50 Cal. 460. 
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226. Plaintiff and others owned and 
worked a mining claim from 1855 to 1838, 
when they formed themselves into a corpora- 
tion, with twenty-one shares of stock at one 
hundred dollars cach; and from that time 
the claim was held as corporate property. 
The corporation levied assessments on the 
shares of stock, of which plaintiff owned 
one, and plaintiff failing to pay, sold his 
share at pubiic auction. Ile now sues the 
corporation for an undivided one twenty- 
tirst of the mining claim: //edd, that plaintiff 
has mistaken his remedy; that if the cor- 
poration hal no power to forfeit his stock, 
and hen-e it wes improperly sold, he may 
maintain an action for its recovery, but not 
for a specific interest in the claim, not be- 
ing in & position to a earlap ne title of the 
corperation, particularly as the property is 

hit ; i be held by 


amicing claim and could only 
occupation and possession. 
Smith v. Maine Loys’ T. Co., 18 Cal. 111. 
227. A finding of fact that a mine owned 
by a corporation 1s valueless does not neccs- 


sarily snuw that the stock of the corporation 
is valucless. Gifford v. Carvill, 29 Cal. 589. 


228. The right of action against a stock- 
holder of a mining corporation, on account 
of his individual responsibility for its 
debts and liabilities, as prescribed by the 
sixteenth section of the act concerning min- 
in corporations, accrnes at the same time 
as against the corporation, and is not con- 
tingent on a recovery against the corpora- 
tion. Davidson v. Kankin, 34 Cal. 503, 


229. Sale of mining stocks by bailee, 
and right of bailor to demand proceeds of. 
Atuins v. Gamble, 42 Cal. 86. 
230. The question whether a sale of min- 
ing stock made in the board of brokers is 
not a sale at public auction, such as a 
pledgee is authorized to make upon de- 
fault being made by the pledgor, not de- 
cided. Chiid v. Hugy, 41 Cal. 519. 
231. The statute of 1865-6 in relation to 
levying assessments against the owners of 
interests in making claims for the purpose of 
working the same, applics only to copart- 
ners in tne claim, and has no reference to 
those whoare mere owners and shareholders, 
without the partnership relation. 
Brundage v. Adams, 41 Cal. 619. 
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232. To warrant such asscssment, if the 
partnership relation does not exist, the joint 
owner must be notified that thenceforward 
he will be deemed a Copartner for the pur- 
pose of working the claim, and the service 
of the notice changes the relation of the par- 
ties, and createsa mining partnership. Id. 


234. The pledgee of mining stocks, upon a 
redemption of the pledge, is not obliged to 
return to the pledgor the identical cer- 
tificates pledged, but may return certifi- 
cates corresponding to those received. 

hompson v. ‘Toland, 48 Cal. 99. 


235. If the owner of mining stocks allows 
his broker, who purchases for him, to hold 
the certificates in such a manner that they 
will pass by delivery on the indorsement of 
the broker, with nothing on the face of the 
certilicate to indicate that the real owner has 
any interest in the stock, a purchaser in 
good faith from the broker, without notice 
of the rights of the real owner, acquires a 
good title to the same, even if the broker, by 
a contract with his principal, had no right to 
sell or hypothecate the stocks without the 
consent of his principal. Il. 


236. In this state, mining stocks prop- 
erly indorsed pass by delivery; and if 
the true owner places them in the hands of 
another, on some secret trust between thein, 
without anything on the face of the certiti- 
cates to show his ownership, he, and not an 
innocent purchaser or pledgee, must bear the 
loss. Id. 


237. The addition of the word ‘‘trustee’’ 
in a certificate of stock to the name of the 
person to whom it is issued, does not show 
that such person has not the full right to 
deal with it as his own, nor give the person 
dealing with him notice that any other per- 
son has any interest in the same. Id. 


238. Certificates of stock in a corpora- 
tion are not negotiable securities, in a 
cummercial sense, but are mcre evidences of 
the holder’s title to a given share in the prop- 
erty and franchises of the corporation. 

Sherwood v. Meadow V. Co., 50 Cal. 412. 


239. If a corporation issues to an owner 
of shares of stock acertificate transferable on 
the books of the company by indorsement 
and surrender of the certificate, and he in- 
dorses the same, and then loses it, and it 
come into the hands of a bona fide pur- 
chaser for value, such purchaser acquires 
no right to the stock. 


240. If the owners of amining claim agree 
to incorporate, and to take stock in the cor- 
poration in proportion to the interest of each 
in the mine, and before the corporation has 
been created, one transfers to a third per- 
son shares of stock to be issued as soon as 
the corporation is in existence, and gives him 
a certificate to that effect, the Corporation 
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is not bound by the transfer or certificate, 
and is not obliged to issue the stock to such 
third person. 

Hawkins v. Mansfield M. Co., 52 Cal. 513. 


241. If W., being the owner of certain 
shares of the stock of a corporation, causes 
them to be transferred on the books of the 
coinpany to M., to whom a certificate is 1s- 
sued in due form, and if M. thereupon in- 
dorses the certificate in blank, and delivers 
it to W., from whom, while so indorsed in 
blank, and while M. still stands on the books 
of the company as the registered owner, the 
certificate is subsequently stolen by M., 
who puts it on the market, and it is pur- 
chased in the usual course of business, in 
good faith and without notice, by a third 
person—the purchaser will acquire a valid 
title to the stock, as against W. 

Winter v. Belmont M. Co., 50 Cal. 428. 
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MISTAKE. 


L. If money be paid in mistake of law, 
and not of fact, the court can not relieve. 
Smith v. McDougal, 2 Cal. 586. 
2. Plaintiff is not entitled to relief on the 
ground of mistake, which was of law, and 
not of fact. Gross vy. Parrott, 16 Cal. 143. 
3. Parties may be relicved from a mistake 
of law as well as of fact. 
Remington v. Higgins, 54 Cal. 620. 
4. A court of equity will not relieve a 
party from a contract entered into by mis- 
take, where the mistake is one purcly of 


MISTAKE. 


law, unattended with misrepresentation, un- 

due intluence, misp!aced confidence, or other 

special circumstances of similar character. 
Kenyon v. Welty, 20 Cal. 637. 


5. Thus, a contract entered into by parties 
ander a mutual supposition that the law af- 
fecting the subject of the contract was in 
accordance with a previous decision of the 
supreme court upon a similar state of facts, 
will not be set aside because of a subsequent 
decision by the same court overruling the 
former one, and declaring a different rule 
upon the subject. 


6. In the absence of fraud or mistake, a 
party can not escape the consequences of an 
arrangement voluntarily made by him, be- 
cause of a misunderstanding of its leval ef- 
fect. Parsons v. Fairbanks, 22 Cal, 343. 


7. If the lanzuage of a deed is the lan- 
age intended to be used by the grantor, 
is mistake as to the legal effect of the lan- 
guage used will not afford him any ground to 
relicf in equity. Burt v. Wilson, 28 Cal. 632. 
8 A court of equity will relieve against 
mistake, as well as fraud, in a deed or con- 
tract in writing, and parol evidence is admis- 
sibiec to show the mistake. 
Wazcnblast v. Washburn, 12 Cal. 208. 


9. Where the mistake eppcars upon the 
face of the instrument itself, courts will cor- 
rect the mistake without evidence aliunce. 

Id. 


10. The form in which relief will be given, 
when a mistake ina material particular is 
established in a written agreement, depends 
upon the circumstances of the particular 
case. Courts of equity have a wide dis- 
cretion in such matters, the object being to 
give parties the same beneticial result which 
would have flowed from the agreement had 
the mistake never cxisted. 

Lestrade v. Barth, 19 Cal. 660. 


21. As in this case, relief from the con- 
sequences of the mistake in the description 
of the premises sold by Bennett to defend- 
ant’s crantors is sought in equity; evidence 
of Bennctt’s declarations, and conduct in 
fencing the Jot, in locating his own building, 
and of his agrcement as toa partition wall 
between himself and such grantors, was ad- 
missible to show the mistake. Id. 


12 Where the correction of a mistake in 
&@ written instrument is sought in equity, the 
evidence as tothe mistake must be clear 
and convincing, and not loose, equivocal, or 
contradictory, leaving the mistake open to 
doubt. Id. 


13. When in a criminal case a mistake or 
omission has occurred in a bill of excep- 
tions rcttled by the judge, he may allow a 
resetticment, irovided it be asked before the 
transcript on appcal is sent to the supreme 
court, and the mistake or omission is sup- 


ported by documentary evidence, or is not 
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denied by the adverse party. But where the 
existence of the alleged mistake or omission 
rests in the mere recollection of the judge or 
of the counsel in the case, and is not admit- 
ted by the parties, resettlement should be 
denied. People v. Romero, 18 Cal. 89. 


14. A judgment will not be set aside on 
the application of a creditor of the judzment 
debtor, upon the ground that the judyinent 
was taken for more than was actually due 
upon the note, when it appears that a muis- 
take of a few cents only was made in cal- 
culating the interest duc u~on the note. 

Zeil v. Dukes, 12 Cal. 479. 

15. A declaration of location, under 
the possessory act of this state, described 
the tract of land as being in township 21; 
and also gave the names of the land claims 
adjoining it on its differentsides. ‘Tho tract 
was in township 22: Held, that this mistake 
did not vitiate the declaration, and that it 
was admissible in evidence. 

Hicks v. Whiteside, 23 Cal. 404. 


16. Where property has been assessed to 
an unknown owner and sold for the tax, and 
a deed executed to the purchaser, the fact 
that the agent of the owner of the lot paid 
the tax on the wrong lot by mistake is 
not such a mistake as a court of equity will 
relieve avainst. Moss v. Mayo, 23 Cal. 42). 


17. Where there is an evident mistake in 
the use of a word in a section of a statute, 
and it is apparent what was the word in- 
tended, it will be read as though the intend- 
ed word was inserted. 

Ex parte Hedley, 31 Cal. 108. 


18. The complaint alleged that the de- 
fendant contracted to a certain effect with 
the plaintiff and others. The defendant 
leailod that the written contract signed 
by him did not represent the understanding 
of tho parties, and that ho signed it under a 
mistake, induced by misrercsentations as 
to its contents by one of the partics, at 
whose request he signed it. The court found 
that all the ailegations of the comy:laint were 
true: //eld, first, the evidence being con- 
flicting, that the finding was conclusive upon 
the question as to whether there was a 
verbal understanding ditierent from the 
written agreement; and, second, that the 
finding negatived the defense of mistake 
pleaded in the answer, and sufficiently dis- 
posed of that issue. 

Williams v. Hill, 54 Cal 390. 
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MOBS. 


1. A claim for damages for injuries to 
property, caused by a mob or riot (in the 
city and county of San Francisco) is not to 
be presented, in the first instance, to the 
board of supervisors for allowance, as in 
the case of other claims, but a judgment 
must first be had, and thereupon the board 
must order it to be paid, unless they shall 
determine to appeal. 

Bank of Cal. v. Shaber, 55 Cal. 322. 

2 The attorney and counselor of the 
city and county of San Francisco, while 
he holds his office by a tenure independent 
of the board, can not act independently or 
against the directions of the board; and 
held, accordingly, where the board had de- 
termined by ordinance not to appeal from a 


judgment against the city and county for 
damages, caused by a mob or riot, and had 


ordered the payment of the same, that an 
appeal taken by the attorney and counsclor 
was Without authority, and did not stay the 
enfcrcement of the order of the board. Id. 


3. //eld, further, that the order of the 
board, directing the payment of the judg- 
ment, opcrated as an estoppel upon the city 
and county, as against an assignee for valuc, 
who purchased the claim, relying upon the 
action of the board. Id. 

4. And held, further, that upon the refusal 
of the county treasurer to pay the claim, 

amus was tlic proper remedy. 


5. The act of the legislature compelling a 
county to pay for property destroyed by a 
mob created a new riviit, and provided a 
new remcdy therefor complete iu itself. 

Clear Lake W. Co. v. Lake Co., 45 Cal. 90. 


6. It is not necessary thata claim against 
a county for damages for property destroyed 
by a mob should he presented to the board of 
supervisors for allowance before bringing 
an action to recover judgment on it. Id. 


7. Persons whose goods are destroyed by 
a mob, ina riot in a city, are not entitled to 
recover from the city the value of the goods 
destroyed, unless such persons, if they had 
knowledge of the impending danger, use rea- 
sonable diligence to notify the mayor or 


MISTAKE. 


sheriff of the threatened riot and the appre- 
hended danger to their property; nor are 
they entitled to recover if they instigate or 
participate in the riot. 

Wing Chung v. Los Angeles, 47 Cal. 531. 


EVIDENCE, 612. 


MODIFICATION. 
APPEAL, 860. 


MONEY. 


1. By the laws of the United States there 
are three kinds of money, to wit, gold, sil- 
ver, and treasury notes, each of which is 
made a legal tender in payment of debts. 

Carpentier v. Atherton, 25 Cal. 564. 

2. A court can not say judicially that one 
kind of money, made a legal tender, is of 
greater or less value than another; nor can 
evidence be received that adoilar of one kind 
is of greater or less value than another. Id, 


3. Courts can not discriminate between one 
kind of moncy and another in cases where 
neither of the parties contracting nor the 
laws have made any such discrimination. 

Higgins v. B. R. & A. Co., 27 Cal. 153. 


4. Gold dust is not cash within the mean- 
ing of a contract calling for the payment of 
cash. Gunter v. Sanchez, 1 Cal. 45. 

5. A promise to pay money generally can 
be satistied by a payment in any kind of 
currency that becomes lawful money and a 
legal tender during the interval through 
which the relation of debtor and creditor 
shall be extended. 

Higyins v. B. R. & A. Co., 27 Cal 153. 

6. Money at interest is to be taxed in 
the county in which the creditor resides. 

People v. Whartenby, 358 Cal. 461. 

7. The proceeds of a policy of insur- 
ance (effected by the trustees) for a loss hap- 
pening to the property during the continu- 
ance of the trust estate, and not expended 
for the purposes of the trust, will, on the de- 
termination of the trust estate, be regarded 
in equity as real property, and will belong to 
the owner of the reversion. 

Hawes v. Lathrop, 38 Cal, 493. 


MONEY HAD AND RECEIVED. 


1. Moncy paid by plaintiffs to the treas- 
urer of the city and county of San Fran- 
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cisco to purchase stamps under the act of 
1857, as amended by the act of 1858, to put 
on bills cf lauding for the transportation of 
ae or silver Ly steamer from that city to 
vew York, i3 money voluntarily paid and 
can not be recovered back. As the act of 
1857, as amendel, required stamps to be de- 
saree with the treasurer for sale, and as he 
no authority to compel plaintifis to pur- 
chase them, the fact that the owners and 
agents of the steamers refuse to issue bills 
ot lading without the stamps does not show 
any coercion on tne part of the treasurer. 
The conduct of third parties can not be re- 
sorted to fur the purpose of fastening a lia- 
bility upon him. Uniess he personaly does 
some act which the law condemns, he can 
not be charged, no matter how arbitrarily or 
improperly others have acted. 
Lruioagin v. Tiliinghast, 18 Cal. 265. 
2 Moncey voluntarily paid upon a claim 
of right, with full knowledge of all the facts, 
can not be recovered back merely because 
the party at the time of payment was igno- 
rant of or mistouk the law as to his liability. 
The illegality of the demand paid consti- 
tutes of itself no ground for relief. There 
must Le in addition some Compulsion or 
coercion attending its assertion, which con- 
trols the conduct of the party making the 
payment. Id. 


& Cenerally, to constitute such compulsion 
or cocreion as to render the payment invol- 
uptary, there must be some actual or threat- 
ened exeicize of power pussessed, or sup- 
poscd to be possessed, by the party exacting 
or recciviny tlie ppyment over the person or 
woperty ¢f the party making the payment, 
ei which the latter has no other means of 
immediate rclicf than by advancing the 
money. Id. 

4. The fact that a party pays money under 
protest «dloes not change the character of the 
transaction, or cnable him to recover it back, 
unless tne payment was under duress or 
coercion, or where undue advantage was 
taken of his situation. Id. 


5. The object of a protest in such cases is 
to take from the payment its voluntary char- 
acter, and thus conserve to the party a right 
of action to recover back the moncy. But 
where no such compulsion exists, or no ad- 
vantage is taken, there is no causo for its in- 
terposition. If the payment is in truth vol- 
untary, no Jannage used on the occasion 
can chanve its character. Id. 


6. The proposition that ‘‘moneys volun- 
tarily psid upon aclaim of right, with full 
know !cd-ze of the facts, can not be recovered 
tack,’” las exceptions. Id. 


7. Owners or agents of steamers running 
between San Francisco and New York who 
purchascd stamps from the defendant, as 
treasurer of the city and county of San 
Francisco, to be nlacedl on the passage tickets 


issued, can not recover back the money paid 
for such stamps on the ground that the act 
of 1657, as amended by the act of 15858, 
stood on the statute book, and declared that 
such tickets should not be admitted in evi- 
dence in any court or be availabic in law or 
equity unless stamped as require.], and hence 
that the tickets could not be sold to passen- 
gers without the stamps. The influence cx- 
erted by these provisions of the statute does 
not constitute that kind of compulsion or 
coercion which the law recognizes as suilicient 
to render the payment in a legal sense invol- 
untary. There was no compulsion or coer- 
cion on the part of the dcfendant. The 
stamps arc by the law deposited with him 
to be sold to applicants. 

Garrison v. Tillinghast, 18 Cal. 404. 


8. As to the point that the payment here 
was voluntary and therefore can not be re- 
covered back, see facts and opinion. 

Douglass v. Mayor Viacerville, 1S Cal. 643. 


9. Contracts for carrying freight form no 
exception to the general rule of law, that 
where moncy is paid by one party in consid- 
cration of an act to be done by another, and 
the act is not donc, the moncy so paid may 
be recovered back. Reina v. Cross, 6 Cal. 29. 


10. If freightis paid in advance ona char- 
ter party, and the voyage is not accomplished 
by reason of the loss of the vessel at sca, the 
freight advanced may be recovered back. Id. 


Ll. Where a sheriff deposits, in his own 
name, with his banker, money received from 
asalo by him under judicial process, its iden- 
tity 1s feat: and it can not be followed asa 
specifics fund by the parties entitle.l to the 
proceeds of the sale into the hands of a third 
person who has drawn it from the banker 
upon the sherili’s order. 

Carlton v. Conroy, 21 Cal. 170. 


12. Advanced freight can be recovered 
back by the charterer, in case of the loss of 
the ship or non-performance of the voyaze, 
whether by the fault of the master or not. 

Lawson v. Worms, 6 Cal. 365. 


13. Where the complaint charges that A., 
being indel.ted to plaintiifin a sum of money, 
it was agreed between A., plaintiif, and de- 
fendant, that A. should pay the same to 
defendant, who should pay tie same to 
plaintiff on the request of plaintitl; that 
thereafter A. paid to defendant said sum in 
the gold coin of the United Staies, and for 
the use and benefit of plaintiff; that defend- 
ant refused to pay the same to plaintiff upon 
said request duly made; an action to recover 
said sum in said coin is an action for money 
had and received, and thercin the defendant 
is not charged, nor, upon said facts, charge- 
able as a bailee. 

Wendt v. Ross, 53 Cal. 650. 


14. Where a party makcs a purchase 
from an innocent agent, who afterwards 
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parts with the money of his principal, and it 
afterwardsturns out that such purchase avails 
the purchaser nothing: J/e’d, that no right 
of legal compiaint will lie against the agent. 

Lagles v. Healty, 5 Cal. 135. 


15. F., while employed as boat captain by 
the defendant, a corporation, subscribed for 
its stocls to the amount of two thousand 
dollars, and shortly after advanced to the 
company cight hundred and twenty dollars 
upon a verbeal condition that if he should be 
retaincd in his position as captain the money 
should be applied on his stock subscription; 
but otuerwise should be considered a loan, 
and repaid. I. was soon after discharged 
from the employment, and then assigned his 
demand to piuintiff: Held, that plaintiff was 
entitled to recover of defendant the amount 
advanced as money had and received. 


Allen v. Citizens’ 8S. N. Co., 22 Cal. 28. 


16. M. sued L. and attached his property; 
R. and J. as securities signed an undertaking 
on behalf of L. to procure a release of the 
attached property; R. signed at the request 
of S.; 5. deposited with R. a sum of money 
to secure him against any loss or damage 
which he might sustain by reason of his sizn- 
ing the undertaking: //eld, that the relation 
of principal and surety did not exist be- 
tween S. and R., and that if a suit was 
brought on the undertaking, R. could not 
retala out of the money deposited by 8, any 
costs and cxpenses incueneal in defending the 
action. In such case, if S. and J. tender to 
M. the amount of his judgment against L., 
and le refuses it, their liability to lim ceases, 
and S, may recover his money back. 

Solomon v. Reese, 34 Cal. 28. 


17. Where a purchaser ata sale under a 
decree in a foreclosure suit, directing the 
sale of the premises—-which decree was void, 
because the grantee of the mortgagor was not 
made party—brought suit agaiust the mort- 
gasees to recover back the money paid them 
on lis bid: //eld, that the action does nct 
lie, the purchaser being aware, at the time 
of his bid, that the mortgagor had sold the 
premises before the institution of the fore- 
closure suit, and there being no fraud. 

Logas v. Hargrave, 16 Cal. 559. 

18. The purchaser in such case makes a 
mistake of law as to the effect of the decree 
when the grantee of the mortgavor is not 
made party to the foreclosure suit. From 
such mistake no rehef can be granted in an 
action as law. . Id. 

19. A judgment unreversed and not sns- 
pended may be enforced, but when reversed 
1t ig as if never rendered; and moncy collected 
by authority of it may, asa general rule, be 
recovered back. 

Raun v. Reynolds, 18 Cal. 


20. HI., as assignee of a judgment and 


or 


rar ee 


thereunder of a water-ditch, sued defendant, 
in the judzment for rents and profits be- 
tween the sale and the expiration of the time 
for redemption, and had judgment for cight 
thousand one hundred and fifty dollars. Be 
fendant appealed. The supreme court af- 
firmed the judgment and the money was col- 
lected underit. Before this affirmance the sa- 
preme court had reversed the judgment of 
which H. was assignee, and set aside the sale 
of the ditch on ap) eal in that case; but this 
reversal had not been made when H. re- 
covered judgment in the court below for 
rents and proiits: //eld, that defendant can 
recover back from H. the cight thousand one 
hundred and fifty dollars received on his 
judgment; that the supreme court, on the 
appeal in the suit of H. for rents and profits, 
passed on the record as it stvuod wlicn the 
court below rendered judgment, and hence 
did not decide on the effects of the reversal 
of the original judgment assigned to II.; 
that this matter of reversal was not before 
the court, and as defendant could not sect it 
up in the court below, the reversal not then 
having been made, he is guilty of no laches; 
held, gurther, that a3 the equity of defendant 
to be restored to whatever he lost by the 
original judgment arose after the reversal, it 
is really a new cause of action; and even if 
this reversal could have been interposed in 
the suit for rents and profits, by way of plea 
or motion in the supreme court, a point not 
decided, still the failure to interpose it docs 
not deprive defendant of the benefit of this 
new cause of action to regain what he had 
lost by the erroncous judgment. 

Raun v. Reynolds, 18 Cal. 275. 


21. In an action for the purchase money 
of land conveyed by the deed without cove- 
nants, want of title in the vendor is no de- 
fense, unless the vendce has been evicted. 

Fowler v. Smith, 2 Cal. 39. 


22. The sale of the city’s property in 
this case being without authority and void, 
the plaintitf is not required to surrender pos- 
session uf the property before he can main- 
tain an action to recover back the purchase 
moncy. 

MeCracken v. San Francisco, 16 Cal. 591. 


23. The title of the city was unaffected by 
the sale, and the dceds made in pursuance 
thereof. ‘Lhe partics claiming possession 
from the plaintiif are simply trespassers, 
who can, at any time, be ejected froin the 
premises by actiuu on behalf of thecity. Id. 


24. The cases where possession must be 
surrendered before action for the purchase 
money can be brought are those where a 
contract has been made, and possession has 
been taken thereunder, and the vendee secks 
to rescind the coutract on the ground of 
defective title, or the inability of the vendor 
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some fraudulent representations inducing its 
execution. In these cases tho verdeo must 
first vilcr to restore whatever he has received, 
berore be can call upon the vendor to refund 
the purchase money. Where the contract is 
void there is nothing to rescind; no rights 
are acquired, and there are, in consequence, 
no nglts to restore. Id. 


25. If a purchaser of property from a 
municipal corporation acquires neither 
title nor possession from the corporation by 
the attempied sale, but the sale is void, he 
is not required to convey or transfer cither 
the property or the possession to the corpo- 
ration before the commencement of an action 
to recover back the purchase money. 

Herzo v. San Francisco, 33 Cal. 134. 


26. Where defendant sold a lot to plaint- 
if, by deed of bargain and sale, for six thou- 
sand dollars, and plaintiff, supposing him- 
eclf to be the owner thereof, paid taxcs 
thereon, and afterwards discovered that his 
grantor had previously conveyed the lot; and 
the court ioe a3afact, thatdefendant knew 
of his prior conveyance, and that the money 
was fraudulently obtained; the precurement 
by defendant of a full title to tho lot, and a 
tender of conveyance of the samc to plaint- 
iff, wi!l not bar the plaintiff's recovery of the 
purchase inoney and interest. It is inma- 
terial whether a party, thus misrepresent- 
ing a material fact, knew it to be false, or 
did not know whether it was true or false. 

Alvarez v. Brannan, 7 Cal. 503. 


27. A purchaser in possession can not 
reclaim the purchase money on account of 
defect in the title, unless he has been evicted 
or disturbed. Salmon v, Hoffman, 2 Cal. 138. 


28. Action to recover certain real estate 
as the homcstead of plaintiffs. Complaint 
avers that plaintiff K. alone executcd to C. 
his note, and a mortgage on the Property in 
question to sccure its payment. C. fore- 
closed, making K. and wife, and also several 
persons holding subsequent mortgages, 

rties. K. and wife male default, but the 
other defendants answered, asking for a sale 
of the property and a decree setting prior- 
ities, etc. The court ordered a sale of the 
property, cnd that, in case of insufficiency 
of the procecds to satisfy all the mortgages, 
they be , aid in a certain order, (.’s mort- 
gave being last: //eld, that plaintiffs can not 
recover without showing that these subse- 
quent moztgages were invalid and insuffi- 
clent to pass the title, because the complaint 
avers the sale to have been made under 
them as well as under the mortgage to C. 

Klink v. Cohen, 15 Cal. 201. 


29. An action will not lie on the mere re- 
cital in a mortgage of the existence of the 
debt. Schafer v. B. R. & A. Co., 4 Cal. 295. 


PLEADING, 1301-1305. 


MONTH. 


1. Whenever the word ‘‘ month” is used 
in the constitution and laws of this state, 
without any qualification, a calendar, and 
not a lunar month, is intended. 

Gross v. Fowler, 21 Cal. 392. 
Sprague v. Norway, 31 Id. 173. 
S.& . Soc. v. Thompson, 32 Id. 347. 

2. The month contemplated by the stat- 
ute of this state is a calendar, and not a 
lunar month. 

8. & L. Society v. Thompson, 32 Cal. 347. 


MONUMENT. 
Bounbaky, 6, 22, 23. | DEED, 50. 


MORTGAGE. 


Wiuat Coxsritures. 

CoNSTRUCTION AND Errectr. 

DESCRIPTION OF LAND. 

. Montcacor’s Ricuots aNp Lrasrr- 
ITIES. 

. Mortaacee’s Ricuts anp LIaBIL- 
ITIES. 

. MontTGaGEE In Possession. 

. Monrrcace sy DEEDAND DEFEASANCE. 

. Decrp, wWitEN CONSIDERED A Mort- 
GAGE. 

. DrLIvERY or MORTGAGE. 

. RENTS AND PRorits. 


190. MorntrcaceSEecurRINGSEVERALNOTES., 
201. NEW NOTES. 
203. NEW MOonTGaAcE. \ 


. UNRECORDED MORTGAGE. 

. Morrcace or Makrniep Woman, 
. MorTGAGE on Pubic Lanps. 

. TAXATION OF. 

. ASSIGNMENT. 

. PAYMENT AND SATISFACTION. 

. MortcGace LIEN. 

. MISCELLANEOUS DEcISIONs. 


WHAT CONSTITUTES. 


1. A mortgage is mercly a security for 
the payment of money. 
Godeffroy v. Caldwell, 2 Cal. 489. 


2. No particular wo-ds are necessary to 
create a mortgage. The words ‘‘ we mort- 
gage the property,” when accompanied by a 
provision for the sale of it in case the money, 
recited in the instrument as being thus se- 
cured, be not paid, are clearly sutticicnt. 

De Leon v. Higuera, 15 Cal. 483. 


3. No particular form of words is neccs- 
sary to constitute a mortgage; and where 
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two instruments taken tozether described 
the property and the amount of indebtedness, 
and conveyed the premises as security for 
the indedtcduess: s/eld, to be a suticient 
mortgage. 
Woodworth v. Guzman, 1 Cal. 203. 
4. The existence of a debt, an obligation 
to pay money, is essential to the existence 
ofamortyaye. Henley v. Hotaling, 41 Cal, 22. 


5. Where plaintiff leased a lot to B. for 
ten years, at a monthly rent, payable 
monthly; at the end of the term, B. to have 
two thirds of the appraised value of the house, 
to be by him crected, and the lease also con- 
tained this clause: ‘* And it is further agreed, 
ete., that the brick house now being built, 
ete., shall always bo and remain, as the 
same is hercby declared to be, mortvayed as 
security for the payment of the monthly rent 
here:n stipulated:” //e/d, that it was a 
mortvage, and that it might be foreclosed on 
the non-payment of the first or any nonth’s 
rent Barroilhet v. Battelle, 7 Cal. 400. 


6. A provision in the agreement, for the 
application of the proceeds of the property, 
atter deducting the expenses of its charge, 
tu the payment of monthly interest, and 
any excess, upon the principal sum, is a very 
strong circumstance to snow the existence of 
the debt, and when taken in connection 
with the other cireamstance above stated, is 
conclusive that the debt was not extinguished 
by the conveyance, and that the transaction 
was intended as 2 mortgage. 

Hickox v. Lowe, 10 Cal. 197. 

7. It is not necessary, to constitute a mort- 
page, that it should appear upon the face of 
the papers that there was any personal 
obligation on the part of the mortzagor to 
pey the amount of tle principal and interest. 
Such obsigation would only enable the mort- 
gagee to look to the mortgagor for any de- 
ficiency remaining after the application of 
the procecds of sale of the premises to the 
payment of the sum secured. Id. 

8. If a morteage under seal expressly de- 
elares and recites an indebtedness, this is 
sufficient evidence of the indebtedness in a 
foreclosure suit. No law requires any note, 
bond, or the like, in addition to such 
inortzage. Whitacey v. Buckman, 13Cal. 536. 


9. In mortgages there exist the right to 
foreclose, after condition broken, and the 
right of redsmption from forfeiture. These 
two rights are mutual and reciprocal. When 
one cau not be enforced the existence of the 
other is denied; and when either is wanting 
the instrument, whatever its resemblance in 
other respects, is not a mortgage. 

Koch v. Briggs, 14 Cal. 256. 

10. The assignment of a lease for years, 
absolute on its face, but made in cons:dera- 
tion of a loan of money, with a deicasance 
back to reassign upon the paynrent of the 
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loan and interest, constitutes a mortgage of 
the leasehold. 
Polhemus v. Trainer, 30 Cal. 685. 


‘11. An agrecinent in writing to give a 
mortgage, or a mortyage defectively exe- 
cuted, or an imperfect attempt to create a 
mortgage, or to appropriate specilic property 
to the discharge of a particular debt, will 
create a nortgaze in equity or a specific 
lien on the property so intended to be murt- 
gaged. Dagyett v. Rankin, 31 Cal. 321. 

12. An agreement not so cxccuted or 
sealed as to make it a mortgage, sizucd by 
beth parties, which provides that the pur- 
chase money of land shall be secured by the 
property if not sold, or by the purchase 
money if sold, is aa incumbrance on the 
land as against the party exccuting and 
strangers with actual knowledge, which may 
be removed by a sale and substituted security 
on the purchase moncy. 

Racouillat v. Sansevain, 32 Cal. 376. 


13. An agreement in writing, which by its 
terms makes asum of moncy duce froin one to 
tho other chargeable as a hen:upon land, but 
which is neither under sel, nor so executed 
or acknowledged as to make it a mortgage 
within the actconcerning conveyances, Ww ill be 
regardcd as an executory agreement fur a 
mortgage and cnforced in equity a3 a specific 
lien upon the land, as against the person 
executing and strangers having actual notice. 

Id. 

14. The plaintiff agreed with the defend- 
ant, H., to sell him a tract of lend, part of 
the purchase moncy to be paid in cash, and 
the balance to be secured by a morigaze on 
the land; and at the request of H. the deed 
was made to his wife, and the notes and 
Inortgaye for the unpaid purchase money cx- 
ecuted by her: /éedd, not deciding but that 
the plaintiff inay have waived his len as 
vendor, that, as the parties had agreed for 
amortgage, the transaction should be treated 
as an equitable moilgege to secure tue un- 
paid portion of the purchase money and 
interest. Kemington v. Higyins, 5-4 Cal. 620. 

LS. A mortgage lien upon real estate can 
be created only by an instrument in writing, 
executed with the formalities required in 
case of a grant of real properiy. 

Porter v. Muller, 53 Cal. 677. 


CONSTRUCTION AND EFFECT OF. 


16. In the absence of a mutuality of 
obligation, it must appear by apt and ex- 
press words in the instrument that it was 
the intention of the parties that the transac- 
tion should amount to a mortgage. 

Low v. Henry, 9 Cal. 538. 

17. G., to secure the phyment of his three 
promissory notes, made severally to, F., 
and s., executed an instrument whereby he 
conveyed to C. certain rcal estate upon the 
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condition that if he, G., should pay the notes 
according to their tenor, the conveyance 
should be void; but providing that if default 
should be made in the payment, then it 
should be lawful for C., after notice, to enter 
upon and sell the premises and apply the 
roceeds to the payment, which sale should 
a bar both in law and equity against G. 
and his representatives: He/d, that this in- 
strument was a mortgage with an ordinary 
power of sals, and not a trust deed, and 
that its character as a mortgage was in no 
respects change! because the mortgagee 
was a trustee for himself and other parties. 
Cormerais v. Genella, 22 Cal. 116. 


18 <A conveyance of real estate, condi- 
tioned to be void on the payment of a given 
eum of money ona given say , otherwise to 
be and remzin in full force and virtue, is a 
mortgace, and not a conditional sale. 

Ferguson v. Miller, 4 Cal. 97. 


19. No title passes to the grantee by a 
deed absolute in form, and without any de- 
feasance, ii the purpose of the deed was to 
secure a debt; and in this respect convey- 
ances absolute on their face stand on the 
same footing as conveyances with a de- 
feasance. Jackson v. Lodge, 36 Cal. 28. 


20. A mortgage does not convey the legal 
title for any purpose, either befure or after 


condition broken. 
Mack v. Wetzlar, 39 Cal. 247. 


21 A mortzage is a mere security for 
the payment of money, and passes no estate 
in land. Id. 

22. A lien held under a mortgage will 
pass by a simple assignment of the debt, but 
will not pass by a conveyance of the land 
alone. Id. 


23. The opinion of the court in Dutton v. 
Warschauer, 21 Cal. 609, in relation to mort- 
gages, accepted and approved. Id. 

24. It is definitely settled in this state 
that a mortgave «does not convey the title to 
the mortgaged premises, but only creates a 
lien thercon for the security ot the mort- 
gage debt. 

Carpentier v. Brenham, 40 Cal. 221. 
Harp v. Calahan, 46 Id. 222. 


25. O’R. conveyed certain premises to C., 
as security against liability on a bail bond. 
The deed was duly recorded, but there was 
no evidence in writing of the purpose for 
which it was cxecuted. O’R. or his tenant 
cuntinued in the possession of the premises. 
The bail was exonerated, and C. reconveyed 
the premises to O’R.; but before the last 
conveyauce was recorded, O’C. attached the 
property for a debt due him by C.: Hekd, 
that the property was not liable for C.’s 
debt to O’C., and injunction lies to restrain 
the execution of O’C.'s judgment. 

O’Rourke v. O’Connor, 39 Cal. 442. 


26. Where, from an instrument transfer- 
6 
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ring shares of stock as security for a note, 
and from other circumstances, the transaction 
is clearly a loan, a clause of foreclosure on 
non-payment, or a provision that the mort- 
gee may take the property for the debt, 
ice not make the instrument any the less 
a mortgage. 
Smith v. ’49 & ’56 M. Co., 14 Cal. 242. 
27. Where the mortgage is conditioned to 
pay a note ‘‘according to the tenor and con- 
itions thereof,” and the note is recited as 
a ‘‘certain promissory note for the payment 
of the sum of three thousand five hundred 
dollars, on the sixth day of June, 1858, at 
said Pine Grove, with interest at the rate of 
two percent. per month, from date till paid,” 
the statute is complied with as to ‘‘sctting 
out the sum to be secured, the rate of inter- 
est to be paid, and when payable.” 
Ede v. Johnson, 15 Cal. 53. 


28. A provision in an agreement for a 
reconveyance, upon the payment of the 
precise amount of the consideration, and a 
stipulated monthly interest thereon, is a cir- 
cumstance favoring the conclusion that the 
debt subsisted. Hickox v. Lowe, 10 Cal. 197. 


29. The allegation in the answer, that un- 
less the money was returned the property 
should remain in the plaintiff, does not 
change the nature of contract. This is the 
usual form of a mortgage. | 

Lee v. Evans, 8 Cal. 424. 


30. If a mortgage at the beginning, the 
instrument always remains a mortgage. Id. 


31. At common law, a mortgage was 
regarded as a conveyance of a conditional es- 
tate, which became absolute upon breach of 
its conditions. It gave to the mortgagee, 
except as otherwise provided by stipulations 
inserted in the instrument, a right to imme- 
diate ssion. Upon it he could enter 
peaceably, or support ejectment. 

Fogarty v. Sawyer, 17 Cal. 589. 

32. At common law, a mortgage was re- 
garded as a conveyance of a conditional es- 
tate, and upon breach of its condition, the 
estate became absolute; but courts of equity, 
to relieve from the hardship of this rule, gave 
to the mortgagor a right to redeem, upon 
payment within a reasonable time, of the 
debt secured. 

Goodenow v. Ewer, 16 Cal. 461. 


33. The doctrine respecting mortgages 
which prevails in this state is that a mort- 
gage is a mere security, operating upon the 
property as a lien or incumbrance only, and 
ig not a conveyance vesting in the mortgagee 
any estate in the land, cither before or after 
condition broken. 

Dutton v. Warschauer, 21 Cal. 609. 


34. The settled doctrine of equity now is 
that a mortgage is a mere sccurity for a debt, 
and passes only a chattel interest; that the 
debt is the principal and the land the inci- 
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dent; that the mortgage constitutes simply a 
lien or incumbrance; and that the equity of 
redemption is the real and beneficial estate 
in the land, which may be sold and conveyed 
by the mortgagor in any of the ordinary 
modes of assurance, subject only to the lien 
of the mortgage. 
McMillan v. Richards, 9 Cal. 365. 
35. This equitable doctrine has been 
adopted in this sate, and asserted, directly or 
indirectly, in repeated instances by this on 
d. 


36. This doctrine was established, not 
merely from a consideration of the provisions 
of the statute of 1851, but also from a con- 
sideration of the real object and intention of 
the parties in executing and receiving instru- 
ments of this kind, and as embodying the 
principles recognized generally in the courts 
of other states. 

Dutton v. Warschauer, 21 Cal. 609. 

37. The provisions of the statute, how- 
ever, led the court to go beyond the decisions 
in other states adopting the equitable doc- 
trine as to mortgayes, and to carry that doc- 
trine to its legitimate and logical result by 
regarding the mortyage as a security under 
all circumstances, both at law and in equity. 

Id. 


38. The character of the mortgage, as a 
mere security, ia not chanyed by dafault in 
the payment of the debt secured, and pay- 
ment after default operates as an extinguish- 
ment of the lien equally as payment at the 
maturity of the debt. 

Id.; McMillan v. Richards, 9 Cal. 365. 


39. A mortgage is a mere security, and 
does not vest in the mortgagce any estate in 
the land, either before or after condition 
broken. Payment after default operates 
to discharge the lien equally with payment at 
the maturity of the debt. 

Johnson v. Sherman, 15 Cal. 287. 

40. In this state, amortgage is not treated 
as a conveyance, vesting in the mortgagee 
any estate in the land, either before or atter 
condition broken. It is a mere security for 
the debt, and default in the payment does 
not chanye its character. 

Nagle v. Macy, 9 Cal. 426. 

41. In this state, a mortgave is not re- 
garded asa conveyance vesting in the mort- 
gagee any estate in the land, either before or 
after condition broken, but is regarded as a 
mere security, operating upon the property 
as a lien or incumbrance only. 

Goodenow v. Ewer, 16 Cal. 461. 


42. Section 260 of the practice act of 1851 
which provides that ‘‘a mortgage of real 
property shall not be deemed a conveyance, 
whatever its terms,” ctc., applies toall mort- 
gages, as well those executed before as after 
its passage. Grattan v. Wigzins, 23 Cal. 16. 

43. A mortgage executed prior to the pas- 


sage of the two hundred and sixticth sec- 
tion of the practice act in 1851, was not a 
conveyance of a conditional estate to be- 
come absolute on a breach of condition as at 
common law. Skinner v. Buck, 29Cal. 253. 


44. A mortgage, under our statute, is not 
a@ conveyance of lands, nur does the mort- 
gagee take any estate in the land mortgaged. 

e has a lien upon it simply for the security 
of his demand, which can only be enforced 
by a judgment for the sale of the property 
mortgayed, and a sale in pursuance of the 
judgment. Bludworth v. Lake, 33 Cal. 255. 


45. A mortgage is a mere incident to 
the debt which its secures, and follows the 
transfer of the note with the full effect of a 
regularassignment. Ord v. McKee, 5Cal. 515. 


46. Under our system, a mortgage is a 
mere incident to the debt secured by it, and 
as the consideration for indorsing a note can 
be gone into at any tiie, there can be no rea- 
son for adopting 2 more stringent rule as to 
the assignment of the mortage securing it. 

Bennett v. Solomon, 6 Cal. 134. 


47. A mortgage is a mere security for a 
debt, and can not pass without a transfer 
of the debt. 

Peters v. Jamestown B. Co., 5 Cal. 334. 


48. The debt and mortgave are insepa- 
rable. The latter must follow the former. 
As distinct from the debt, the mortgage has 
no determinate value, and is not a sub'ect of 
transfer. Nagle v. Macy, 9 Cal. 426, 


49. Where a mortage is given to secure 
a debt, it is not of the essence of the deed 
whether the debt be evidenced by one form 
of contract or another. All that a court of 
equity desires to know in such cases is, what 
is the debt really intended to be secured; 
and whether it be called a note or bond is 
immaterial, co that the debt itself be identi- 
fied as that for which the mortgage is given. 

Blankman vy. Vailejo, 15 Cal. 638. 

50. The original character of mortgages 
has undergone a change. They have ceased 
to be conveyances, except in form. They 
are no lonzer undcrstvod as contracts of pur- 
chase and sale between the partics, but as 
transactions by which a loan is made on the 
one side, and security for its repayment fur- 
nished on the other. They pas3 no estate 
in the lands, but are mcre securities; and 
default in the payment of the money secured 
does not change their character. Id. 


51. The clause, in such instruments, “I 
hereby sell, transfer, and set over, * * * all 
my right, title, and interest, to the said * * * 
stock, provided Ll tailto pay * * * the above 
sum * * * on the day the same becomes due 
and payable,” does not make it a cunditional 
sale, there being no moncy given, or agreed 
to be given, for the stock, aud no agreement 
to take it at any price, at the time of con- 
tract. Smith v. ‘49 &'56 M. Co., 14 Cal. 242, 
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52. In mortgages the form of the con- 
tract is one of conveyance; while, in truth, 
the contract is only one of security, and 
equity gives effect to the intention of the 
parties. Koch v. Briggs, 14 Cal. 256. 


53. This takes from the instrument its 
common law character, and restricts it to the 
purposes of security. It does not, in terms, 
change the estates at law of the mortgagor 
and mort.agee; but, by disabling the owner 
from entering for condition broken, and re- 
stricting his remedy to a foreclosure and sale, 
it gives full effect to the equitable doctrine 
upon a consideration of which this section 
was evidently drawn. 

McMillan v. Richards, 9 Cal. 365. 


54. The character of a mortgage, as se- 
curity, is in no way affected by the fact that 
judgment for the debt has been obtained. 

Nagle v. Macy, 9 Cal. 426. 

55. A mortgage is a mere sccurity fora 
debt, and dves not pass the fee, nor give a 
nght of entry. Hence, if land mortgaged is 
sold, the vendee of the mortgagor can not 
be ousted from possession by a purchaser un- 
der the decree of foreclosure and sale, unless 
such vendee was made a party to the fore- 
closure suit. Hatley v. Maier, 13 Cal. 13. 


S6. The words ‘‘ whatever its terms” in 
this section were intended to control the 
terms of grant, bargain, and sale generally 
em) loyed in mortgages, and do not relate to 
stipulations for possession or sale. 

Fogarty v. Sawyer, 17 Cal. 589. 


57. The two hundred and sixtieth section 
of our practice act changes this character of 
the instrument, and files from the mort- 

agee all right to the possession, cither 
seen or after condition broken, and makes 
the mortgaze a mere lien; but this section 
does not | ae the owner from making an 
independent contract for the possession, 
or fromm authorizing a sale of the premiscs, 
the mortgagee consenting thereto, to pay the 
debt. Id. 

58. A a ie of real estate does not, in 
this state, confer the right to the possession 
of the mortgaged property, except as the re- 
salt of a foreclosure and sale. 


Kidd v. Teeple, 22 Cal. 255. 


59. When possession is taken by the mort- 
gagee, after condition broken, by consent of 
the mortgazor, it will be presumed, in the 
absence of clear proof to the contrary, to be 
with tue understanding that the mortzagee 
is to receive the rents and profits, and apply 
them to the debt secured; and, unless a lim- 
itation to the period of possession is fixed at 
the timne, it will be considered as extending 
until the satisfaction of the debt. 

Dutton v. Warschauer, 21 Cal. 609. 

60. The interest of the mortgazce is not 
enlarved or affected by the fact that he is in 
possession under the mortgaye. Id. 


61. The temporary possessory right 
thus acquired by the mortgagee may be 
transferred, and the transferee will be sub- 
stituted to his position, and be subjected to 
the same liabilities. This, however, will not 
be effected by a deed which does not purport 
to convey any possessory rights of the grant- 
or, or his interest generally, but only such 


interest as he could convey as mortgagee, or 
by virtue of an express power from the a 
Id. 


gagor. 
62. If the mortgage confers no right of 
possession, entry under it can give none. It 
does not change the relation of debtor and 
creditor, or impair the estate of the mort- 
gagor, but leaves the parties exactly as they 

stood previous to such possession. 
Nagle v. Macy, 9 Cal. 426. 


63. By an instrument in writing, a ditch 
company ‘‘ granted, bargained, and sold” a 
water ditch, ‘‘and also the entire proceeds 
derived from said ditch, from the sale of wa- 
ter, and also the proceeds from the sales of 
water” from another ditch called the Vir- 
ginia ditch; and in the same connection the 
grantees were authorized ‘‘to collect, de- 
mand, and receive the rents, issues, and prof- 
its, and the entire proceeds” of said ditches, 
or sufficient thereof to mect the payments 
thereinafter mentioned. Then followed the 
usual proviso in a mortgage, that if the sev- 
eral installments of a certain debt, due the 
grantees, were duly paid, the conveyance 
should be void; and a further clause, that in 
defanlt of payment the grantees might sell 
the ‘‘ premises before described with all the 
appurtenances ” in the manner prescribed by 
law: eld, that the instrument was, as to 
all the property mentioned in it, simply a 
mortgage, an that nothing in the provisions 
respecting the profits and proceeds of sales 
of water authorized the mortyagees to take 
possession of either ditch ‘before a fore- 
closure and sale. 

Kidd v. Teeple, 22 Cal. 255. 

64. A mortgagee of stock docs not get 
an absolute title to the stock by the mere de- 
fault of payment of the mortyage debt. 

Sinith v. "49 and '56 M. Co., 14 Cal. 242. 

65. Where a mortgage contains a power 
of sale, the mortyayee has his clection either 
to foreclose in chancery and obtain a judicial 
sale, or to sell under the power. 

Cormerais v. Genella, 22 Cal. 116. 


66. A mortgagor in this state may invest 
the mortgagee with a power to sell the prem- 
ises upon default in the payment of the debt 
secured; and when the sale is conducted in 
accordance with the conditions of the power, 
and is fairly made, a good title will pass to 
the purchaser upon its consummation by a 
conveyance. Fovarty v. Sawyer, 17 Cal. 559. 

67. A clause in a mortgage authorizing 
the mortgagee to sell the premises on default 
of payment, and out of the procecds to satisfy 
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‘the mortgage, and render the surplus to the 
mortgagor, his hers or assigns, includes the 
power to execute a conveyance to the pur- 
chaser. Id. 


68. A power of sale contained in a mort- 
ge is a merely Cumulative remedy, and 
oes not affect the right to foreclose in chan- 
cery. Cormerais v. Genella, 22 Cal. 116. 


69. A mortgagee after condition bro- 
ken, whether in or out of possession, can not 
convey the legal title, and his deed, as mort- 
gagee alone, without a transfer of the debt, 
passes nothing. 

Dutton v. Warschauer, 21 Cal. 609. 


70. A deed of trust, the trustee not be- 
ing the creditor, buta third party, given to 
secure a note, and authorizing the trustee to 
sell the land at public auction, and execute 
to the purchaser a good and sufficient deed 
of the same, upon default in paying the note 
or iuterest a3 it falls due, and out of the pro- 
ceeds to satisfy the trust generally, and to 
render the surplus to the grantor, etc., is not 
@ mortyage ee judicial sale. 

Koch v. Briggs, 14 Cal. 256. 

71. A mortgage in fee is, for the pur- 
poses of the statute which provides that if 
any person shall convey any real estate by 
conveyance, purporting to convey the same 
in fee simple, an estate subsequently acquired 
by the grantor shall pass to the grantee, a 
conveyance in fee. 

Vallejo Land Ass. v. Viera, 48 Cal. 572. 


72. A stipulation in a mortgage that in 
case of default in the payment of the inter- 
est upon the note, secured by the mortgaze, 
on or before the fifth day of any month, to 
the agent of the mortgayee, the agent should 
take charge of the mortyaged premises, col- 
lect the rents, deduct interest, and pay the 
excess to the mortgagor, does not cunflict 
with a previous stipulation in the same mort- 

age that, in default of payment of interest 
or a period of sixty days, the mortgagee 
might at his option consider the priucipal 

sum due and foreclose. 
Stevens v. De Cardona, 53 Cal. 487. 

73. Although by a provision of the mort- 
gage it was covenanted that in case the mort- 
gayor did not keep the property fully in- 
sured, or did not pay all taxes and assess- 
ments, the mortzasee might pay the same 
and have his licn therefor with interest, yet 
the agent named in the second of the stipula- 
tions was not authorized to pay such taxes, 
or assessments, or premium insurance, or 
make other like expenditures out of the 
rents received, and thereby, perhaps, reduce 
the amonnt received as rents below the in- 
terest to be paid on the note and mortgage, 
and set running the sixty days mentioned in 
the first of the stipulations. ‘ 

74. If A. mortgages his mining claim to 
B. to secure a debt which he owes to C., and 
which is already due, and a clauso is in- 
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serted in the mortgage that B. is to pay the 
debt as fast as it comes out of the claim, af- 
ter deducting three dollars a day for each 
day’s work, for living, and there is no stip- 
ulation to extend the credit on A.’s debt to 
C., the clause does not amount to an agree- 
ment that the debt shall be paid only out of 
the procceds as they come out of the claim, 
after deducting three dollars per day, and the 
mortyage may be foreclosed by C. at any 
time. Sharpe v. Arnott, 51 Cal. 159. 


75. C. executes a bond and mortgage to 
D. and P. for money loaned, payable in three 
years with interest. On the same day C. 
executes a lease of the mortgaged premises 
to D. and P., partners, for three years, the 
lease referring to the bond and mortgaze, 
and providing that D. and P. shall take im- 
mediate possession, which C. covenants shall 
be quiet and peaceable. D. and P. stipulate 
that if they have such possession, the inter- 
est on the bond and mortgage shall not be 
collected. D. becomes sole owncr of the 
bond and mortgage and assigns them, under 
seal, to plaintiff: edd, that in a fore- 
closure suit plaintiff is entitled to interest 
on the bond and mortgage froin the time of 
notice to defendants of the assignment, if not 
from the assignment itself, the term of the 
lease having expired before such notice, the 
whole interest of C. having passed to third 
persons, and the lease not recorded, defend- 
ants being C., P. and purchasers under fore- 
closure of subsequent mortyages; that D. and 
P. could not, by continuing to occupy the 
premises after tne term, so renew the lease 
in law as to prevent plaintiff from enforcing 
the contract according to its terms. 

Perre v. Castro, 14 Cal. 519. 


76. In connection with such promise by 
defendants to the Elders to pay to plaintiff 
the amount of the Pangburn note as part of 
the purchase price of the land bought hy 
them of said Elders, they further agreed 
with the Elders that the meres given by 
Pangburn to plaintiff upon said land to secure 
the payment of said note should remain a 
lien thereon as security for defendants’ said 
promise, plaintiff might as the party bene- 
ficially interested, enforce such agreement 
as alien upon said land. In such a case the 
right of action is not upon the Pangburn 
mortgage, but upon said promises; but as the 
averinents of plaintiff’s complaint setting up 
said promises are both denied by defendants 
in their answer, and as the cause was submit- 
ted without proof oticred or received upon 
them, judgment was properly rendered for 
defendants. Wormouth v. Hatch, 33 Cal. 121. 

77. A covenant of the mortgagor inserted 
in the mortgage, to ‘‘ pay and discharge all 
legal mortgages and incumbrances of what- 
ever nature and description” on the prem:ses 
mortgaged, does not put a purchaser from 
the mortgagor upon inquiry as to any mort- 
gazes or iacumbrances noton record. <A pur- 
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chaser from covenantor can not be charged 
with constructive notice of a recorded 
mortgage not under seal. 

Racouillat v. Rene, 32 Cal. 450. 


78 If the mortgagor covenants in the 
mortzaze that he will pay and discharge, 
whenever the same becomes duc, all legal 
mortvages and incumbrances of whatever 
nature and description upon the mortvaged 
property of a previous date, the covenant 
wil inake the mortgagor personally liable 
for asum due and secured by an cxecutory 
contract for a mortva -e not under seal or re- 
corded, if the mortgagor had actual notice 
of it, and the mortgage will become security 
for the performance of this covenant. 

Racouillat v. Sansevain, 32 Cal. 376. 

79. A mortgage on real estate made by an 
agent for his principal, though inoperative 
at law for want of a formal execution in the 
name of the principal, is oe in equity if 
the attorney had authority, and the failure 
to execute in the name of the principal 
resulted from accident or mistake, and will 
be enforced against the principal and subse- 
quent licn creditors, and also against subse- 
quent purchasers with notice. 


Love v. S. N. L. W. & M. Co., 32 Cal. 639. 


80. Such sa Oe docs not require refor- 

mation, but is ripe for enforcement according 

to the methods peculiar to courts of cheer 
I 


81. It is of no equitable moment whether 
the mistake in the execution of such mort- 
gave wus one of law or one of fact. Id. 

82. A mortgage purporting to be the mort- 
gaze of a corporation, but signed by its 
trustees individually, and not by the corpo- 
ration by its trustecs, is not the legal mort- 
gage of the corporation. Id. 


83. Though such mortgage does not bind 
the corporation as a legal mortgage, yet it 
does not follow that it may not be enforced 
in equity. Id. 

84. Where real property is owned by the 
husband as his separate property, or by the 
husoand and wife as their common prop- 
erty, 4 conveyance or mortgage thereof by 
the husband alone is valid. 

Bernal v. Gleim, 33 Cal. 668. 


85. A note and mortgage given in good 
faith for a greater sum than is due by the 
mortzayvor to the mortgagee to secure hoth a 
present indebtedness and future advances 
to be inale by the mortgagee, is not fraudu- 
lent in law as to the creditors of the mort- 
gauor, because given for a greater sum than 
ig duc, even though the mortgage does not 
express upon its face that the excess is for 
future advances. 

Tully v. Harloe, 35 Cal. 302. 

86. A mortgage given in good faith, for 
the purpose of securing future advances ex- 
pected to be made is a good and valid se- 
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curity. Such mortzage need not express its 
object upon its face, although it is better it 
should. Id. 


87. A mortgage knowingly given for a 
sum greater than is due, and not-in good 
faith, as a pretended security for future al- 
vances, is fraudulent in law as to the creditors 
of the mortgagor. Id. 


88. The execution of a new note and mort- 
gage, by the husband alone, in place of a 
prior one given on the homestead before 
the declaration of homestead was filed, dues 
not continue the old mortgage in life, as to 
the homestead interest, beyond the time 
when it would otherwise be barred by the 
statute of limitations. 

Barber v. Babel, 36 Cal. 11. 


89. Where P. contracts with B. to sell 
him his hotel, and, to effect the sale, exe- 
cutes to C. a conveyance thereof upon C. ad- 
vancing to P. part of the purchase money, 
and C. gives B. a contract for a deed when 
the money he has advanced is repaid, and B. 
gives P. security for the balance, as between 
the parties, the sale and conveyance will be 
deemed, in ity, a mortyage to secure the 
payment by B. to C. of the sum advanced; 
and in such case a complaint, to set aside the 
contract for fraudulent representations of 
B. must aver an offer to refund C. his 
money. Purdy v. Bullard, 41 Cal. 444. 


DESCRIPTION OF LAND IN. 


90. Mere indefiniteness of description in 

a mortgage is no objection to its enforcement 

as itis written, whatevcr the effect of the 

sale under such adescription. The mortgagor 
can not complain. 

Tryon vy. Sutton, 13 Cal. 490. 


91. Where the description was that ‘‘cer- 
tain tract or parcel of land situated in said 
county of Napa, consisting of a pre-emption 
claim of one hundred and sixty acres, an.l 
commonly known as the ‘Soda springs,’ and 
embracing the said springs, and the improve- 
ments thereunto belonging, and being about 
five miles from Napa city, in a northerly di- 
rection, together with all and singular the 
tenements,” etc.: Held, to be, prima facie, 
sufiicient. 

Whitney v. Buckman, 13 Cal. 536. 


92. That property mortgaged is so indefi- 
nitely descri as not to pass title by sale 
on foreclosure is no objection to the enforce- 
ment of the mortgage against the pa 

I 


93. A mortgage describing the land as 
“the rancho of her property, in the place 
known by the names of ‘ Laguna de los 
Palos Colorados,’ or ‘Santa Clara,’ in Contra 
Costa county,” and stating the land to be the 
half lcague the mortyagor acquired fromm the 
grant to her first husband, Juan Bernal, 
which grant is before the United States land 
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commission for confirmation, is not void for 
uncertainty in description. 
De Leon v. Higuera, 15 Cal. 483. 
94. Where a mortgage describes the prop- 
erty as the ‘‘interest in the quartz mill and 
lode formerly owned by John H. Hancock, 
said interest being onc half of the mill and 
lode,” extrinsic evidence is admissible to 
identify the property. 
Hancock v. Watson, 18 Cal. 137. 


95. If a mortgage on a mining claim ide- 
scribes it generally by name, and then gives 
the monuments and cardinal points by which 
it is bounded on three sides, without naming 
the boundary on the fourth side, and there 
is an averment in the complaint stating the 
fourth boundary, and the complaint also 

ives the general name and the other three 
undaries as contained in the mortgage, 
without naming the cardinal points, aud tlic 
mortgage is not set out in hac verba in the 
complaint, it is admissible in evidence in an 
action to forevlose it, as against a subsequent 
mortgagee who denies that the mortgagor 
mortgaged the land described in the com- 
plaint. Began v. O’Reily, 32 Cal. 11. 


MORTGAGOR, RIGHTS AND LIABILI- 
TIES OF. 


96. Where an absolute conveyance is given 
as security, the mortgagor retains the right 
of redemption only, the legal title being in 
the mortgagee, and the rights of mortgagor 
and mortgagee are so far mutual, that when 
the debt is barred, the right to redeem is 
also barred. Espinosa v. Gregory, 40 Cal. 58. 

Hughes v. Davis, Id. 117. 


97. The right of the mortgagor to redeem 
is not affected by the fact that he may have 
had no title to the mortgaged property, nor 
can the mortgagee refuse the redemption 
money, if tendered, because the mortgagor 
had no title to mortgage. 

Lorenzana v. Camarillo, 45 Cal. 125. 


98. If a mortgagor mortgages public land 
upon which he is residing, and afterwads ob- 
tains a patent to the same from the United 
States, and then sells, the title acquircd 
by the patent inures to the benefit of the 
mortgagee, and the mortgage may be en- 
forced against the subsequent purchaser. 

Christy v. Dana, 42 Cal. 175. 

99. As against the subsequent incum. 
brancers or a subsequent holder of the 
equity of redemption, the mortgagor has no 
power by stipulation to prolong the time of 
payment, or in any manner to increase the 
burdens of the mortgaged premises. 

Wood v. Goodfellow, 43 Cal. 185. 

Commenting on Lord v. Morris, 18 Cal. 
482; McCarty v. White, 21 Id. 495; Lent v. 
Morrill, 25 1d. 500; Low v. Allen, 26 Id. 141; 
Barber v. Babel, 36 Id. 11; Lent v. Shear, 
26 Id. 361; Sichel v. Carrillo, 42 Id. 493. 
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100. Where the property is conveyed to 
another by deed absolute in form, but under 
agrcement that it shall be only a security by 
way of mortgage, and the grantce subse- 
quently sells the property as his own, the 
grantor may, if he so elects, aflirm the sale, 
and sue for the overplus after the payment 
of the mortgage debt. 

Wilber v. Sanderson, 43 Cal. 406. 


MORTGAGEE, RIGHTS OF. 


101. Equity will keep the legal title and 
the mortgayce’s interest, although held by 
the same person, separate, whenever neces- 
sary for the full protection of such person’s 
just rights. 

Carpentier v. Brenham, 40 Cal. 221. 


102. A mortgagee may enforce his mort- 
gage as against the land, notwithstanding the 
personal liability of the mort;.agor for the 
debt may be barred by a discharge in in- 
solvency. Christy v. Dana, 42 Cal. 175. 


103. Section 131 of the probate act, which 
provides that when the estate is insolvent 
a creditor can only recover interest at the 
rate of ten per cent. after the letters of ad- 
ministration issue, can not be invoked by a 

urchaser of the mortgaged property who 

uys from the mortgagor after the murtzage 
is given, and who 1s made a party in an 
action to enforce the mortgage. Said section 
is intended only for the benefit of the estate, 
and if the complaint waives a judgment for 
a deficiency, the estate has no iutercst in 
the matter. Id. 


104. If the mortgagor sells the land after 
he gives the mortgage, and then dies, the 
mortyagee may enforce his mortgage as 
against the subsequent purchaser without 
presenting his claim to the administrator, 
for allowance. Id. 

105. A junior mortgagee ses the 
right to extinguish the senior incumbrance; 
and, by whatever mode he may eclect to 
exercise this mght, it operates as a satisfac- 
tion of the claim of the prior martyagee, 
and a release from his lien. 

Carpentier v. Brenham, 40Cal. 221. 


106. No decree in a proceeding to which 
he was not made a party can deprive a 
mortgagee of the right to relief, by sliowing, 
that an apparent prior incumbrance is 
fraudulent, or not supported by any con- 
sideration. Id. 


107. Whenever a subsequent mortgayee 
files a bill to redeem the former mortzaze, 
or to redeem the former and to foreclose his 
own, he inay allege and show that the claim 
of the prior mortyagee has been exaggerated, 
or avy other kindred fact which will in- 
crease the fund. Id. 

108. Although a subsequent mortgacee 
may bring his action agaiust the mortyagor 
without making the prior incumbraucer a 
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party, no decree in the suit can affect the 
prior incumbrancer, whose rights are 


paramount. Id. 


109. When the mortgagor has parted 
with his title to the property and ceased to 
have any interest therein, those who have 
succeeded to his rights stand in the same re- 
lation to the mortgagee as if they had orig- 
inally made the mortgage on their own 
property to secure the debt of the mortgagor. 

Wood v. Goodfellow, 43 Cal. 185. 

110. A subsequent mortgagee has no 
estate in the land itself nor any lien upon 
the land, except subject to the prior lien; 
that is, he has a right to be paid out of the 
excess; which is, in effect, a right to re- 
deem, and incidentally, if made a party to 
a foreclosure suit, aright to defend by plead- 
ing the statute of limitations,or the invalidity, 
in whole or in ae of the plaintiffs claim, 
or that it is paid. 

Carpentier v. Brenham, 40 Cal. 221. 


111 A mortgazc was executed by the hus- 
band upon certain real property situated in 
the city and county of San Francisco, bein 
the community property of the husband 
wife, who were thereafter divorced from the 
bonds of matrimony, and ove half the com- 
munity property was awarded to the wife by 
decree of said divorce. Thereafter the mort- 
gaye was duly foreclosed, and thereunder the 
mortgazed property sold to R.; from which 
tule a redemption was made by S., by the 

rocurement of the husband and one C., the 

usband having for that purpose fraudulently 
confessed a judgment in favor of S., without 
being indebted to him, and C. furnished the 
money with which said redemption was 
made. Subsequently, the wife procured a 
redemption to be made from S., through F., 
to whom, for that purpose, she male an as- 
signment of her judgment for costs and ali- 
mony. rendered in the divorce suit, which 
had been rendered in another county, but 
without docketing said judgment in the city 
and county of San Francisco. Subsequently, 
one Cochran, as the secret agent of the hus- 
band and C., and who had full knowledge of 
the foregoing facts, and to whom C., had 
furnished money to purchase another mort- 
gage debt upon said property which had been 
contracted by the husband after the grant- 
ing of said decree of divorce, redeemed from 
F. Said first and third redemptions were 

rocured by the husband and C., to be made 
or the fraudulent purpose of divesting the 
wife of her intercst in said property, of which 
fact, and the particular means of its intended 
accomplishment, the wife was ignorant dur- 
ing said periods: //eld, first, that in equity 
the redemption by S. was a relemption by 
the husband, and extinguished the lien of 
said mortgage; second, that the redemption 
by F. was nugatory, because of the failure 
to docket said judgment in the city and 
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county of San Francisco; third, that although 
Cochran was a legal redemptioner, he having 
become the legal holder of a mortgage which 
was a Valid incumbrance upon the husband's 
moiety interest in said property, yet his re- 
demption was likewise nugatory as to the 
wife, because of the said extiuguishment 
of said first mortgage lien thereon, of 
which he had notice; afd, fourth, that as 
the result of said transaction, the title of the 
wife to her one half of said property re- 
mained in her, freed of the lien of said first 
mortgage, subject only to a contribution to 
be made by her as a tenant in common of 
said property with the husband, after said 
decree of divorce, for one half the expense 
of said redemption made by S. 

Perkins v. Center, 35 Cal. 713. 


112. In such case, after the foreclosure of 
the mortgage to H., and the sale of the prop- 
erty thereunder to R., and whilst it was su 
ject to redemption, the wife, by her quitclaim 
deed, conveyed all her interest in it to S., for 
an inadequate consideration, and immediately 
thereafter S. conveyed it to C., who fur- 
nished the money which was paid to the wife: 
/feld, that at the date of her deed the wife 
had suflicient notice of the prior transactions 
to put her upon inquiry, and is not entitled 
to rescind the contract of sale. Id. 


113. If a person is about to make a loan 
and take a mortgage upon land as security, 
and employs an agent, an attorney, to make 
the negotiation, a declaration made by a ten- 
ant in possession of the land to the agent 
that another person owns an interest in the 
lnnd is sufficient to put the mortgagee on in- 
quiry, and if due diligence is not exercised 
in making such inquiry, the mortgage, even 
if the paper title appears to be in the mort- 
gagor, is subject to the rights of such other 
person in the land. 

Bauer v. Pierson, 46 Cal. 293. 


114. If the husband and wife own a 
tract of land, a part of which is claimed as 
a homestead, and both execute a mortgage 
on the whole tract to secure a debt, and the 
husband afterwards executes a mortgage 
upon the part not covered by the homestead 
to secure his debt, and the first mortgagee 
forecloses, making the other imortagees 

arties, the second mortgagees can not 
Insist that the homestead be sold, but the 
decrce should direct the part not covered by 
the homestead to be first sold, and if the 

rocecds satisfy the first mortgage, that the 
heciestead be reserved from sale. The second 
mortgagees must rely on the surplus, if any, 
arising from the sale of the part not covered 


by the mort age. 
McLaughlin v. Hart, 46 Cal. 638. 


MORTGAGEE IN POSSESSION. 


115. Mortgagee in possession is not en- 
titled to make any charge, by way of com- 
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pensation, for his trouble in managing the 
property, and collecting and receiving the 
rents. Benham v. Rowe, 2 Cal. 387. 


116. Where a mortgagee takes possession 
of the mortgaged premises, his care and 
trouble are beccowed for the furtherance and 
protection of his own intcrests. He is nota 
mere naked trustee, nor is his capacity that 
of an agent. While in possession, he is 
quasi the owner. He takes the charge 
upon himself voluntarily, and has no right 
to compensation from the mortgagor. Id. 


117. It is the duty of a mortgagee in 
possession to exercise the same care and 
supervision over the property, as a prudent 
man would over his own. Id. 

118. If such mortgagee act in bad faith 
towards the owners, or is guilty of gross 
negligence, such as will greatly injure the 
owner, he is liable to such damages as aj 
may assess. 1d. 


119. If the mortgagee took immediate 
and actual possession of the property in the 
absence of any contract concurrent or sub- 
sequent to the mortgage, conferring any 
greater authority than that contained in the 
mortgage, he can not claim by virtue of such 
possession, because the Covenants of the 
mortgage show that he was not entitled to 
such possession. 


Meyer v. Gorham, 5 Cal. 322. 


120. Possession by the mortgagee can not 
abridge, enlarge, or otherwise atiect his in- 
terest, nor convert that which was previously 
a security into a seisin of the freehold. 

Nagle v. Macy, 9 Cal. 426. 


121. In this state a mortgagee of a term 
in possession is not liable as assignee upon 
the covenants of the lease. 

Johnson v. Sherman, 15 Cal. 287. 


122. Nor does possession under the mort- 
gage affect the nature of the mortgagce’s 
interest; it does not change the relation of 
debtor and creditor, or impair the estate 
of the mortgagor, but leaves the rights and 
interests of the parties exactly as they 
existed previously. Id. 


123. Possession taken by the consent of 
the owner, or by contract with him, may 
confer rights as against third parties, but 
they are independent and distinct from any 
rights springing from the mortgage, from 
which they derive no support. Id. 

124. After a sale of mortgaged premises 
on execution against the mortgagor, and a 
delivery of the sheriffs deed to the pur- 
chaser, the mortgagee can acquire no right 
of entry by a permission from the mortgagor 
who has remained in possession. 

Kidd v. Teeple, 22 Cal. 255. 


125. The entry of the mortgagee of real 
estate into the possession of the mortgaged 
premises by consent of the mortgagor «loes 
not invest him with any other or greater 


rights than he would have had without such 
entry. Robinson v. Russell, 24 Cal. 467. 


126. An action can be maintained by the 
mortgagee of real estate to recover damages 
for wrongful and fraudulent injuries done 
to the mortgaged property, by which secur- 
ity of the mortgage has been impaired. Id. 

127. The entry of the mortyagee into the 
possession of the mortgaged premises can 
not, as between him and the mortgagor, ex- 
tend the time allowed by the statute for 
the enforcement of the mortgage. 

Cunningham v. Hawkins, 24 Cal. 403. 

128. If the owner of a mortgage on an un- 
divided interest in land is also the owner of 
another undivided interest in the same 
tract of land, his entry into possession of the 
whole tract does not constitute him a mort- 
gagee in possession. : 

Davenport v. Turpin, 41 Cal. 100. 

129. If the owner of real estate mortgages 
the same to secure his debt, and the mortga- 
gee forecloses, and after a decree of sale is en- 
tered, the mortgagor and mortgagee make an 
agreement in writing, by which it is provided 
that an order of sale shall not issue for a 
period named, and that the mortgagee may 
enter into possession of the premises, and 
collect the rents, and apply them to the sat- 
isfaction of thedecree, the agreementamounts 
to an assignment of the rents to the mort- 
gagee during the period named, unless the 

ecree is sooner satisfied, and during said 
period, a court of equity will not permit the 
mortgagor to assert his legal title, or to dis- 

turb the mortgagee in his possession. 
Frink v. Le Roy, 49 Cal. 314. 

130. Even if in such case the period named 
in the agreement has expired, a court of 
equity will not, on account of that fact alone, 
while the debt remains unpaid, permit the 
mortgagor or his grantee to turn the mort- 
gagee out of possession. Id. 


131. A mortgagee has no power to author- 
ize another party to enter upon the mort- 
gaged property and remove fixtures there- 
rom, and the rights of the mortgagor are 
not aflected by such authority given by the 
mortyagee. Hill v. Gwin, 51 Cal. 47. 


132. If fixtures attached to mortgaged 
property are severed from the realty, and 
taken away, they are freed from the lien of 
the mortgage, and the mortgagor may re- 
cover damages; and the facts that the sev- 
erance tales place by the consent and con- 
currence of the mortgagee, and that he 
afterwards enforces his mortgage, and at the 
sale obtains a sheriff's deed, du not defeat the 
action of the mortgagor for damages. Id. 


MORTGAGE BY DEED AND DEFEA- 
SANCE. 

133. A deed and defeasance, to constitute 

a mortgage, must be between the same par. 

ties. Low v. Henry, 9 Cal. 538. 
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134. A conveyance and an attendant 
agreement for a reconveyance, upon the pay- 
ment of the amount of the consideration and 
interest, do not of themselves, in the ab- 
gence of other circumstances, create a mort- 
gage, but only a defeasible purchase, 
which should narrowly watched lest it 
may be made the means of converting what 
was, in fact, intended for security into an 
absolute purchase. Slizht circumstances 
will determine the transaction to be one of 
mortgaye, when that can be done without 
violence to the understanding of the parties. 

Hickox v. Lowe, 10 Cal. 197. 


135. Whether a conveyance, absolute in 
form, executed in consideration of a precedent 
debt on the part of the grantor to thc grantee, 
and an ayreement executed at the same time 
by the grantee to reconvey the premises to 
the grantor, upon payment of the considera- 
tion, with interest and expenses, taken to- 

ther constitute a mortgage or a condi- 

ional sale, depends upon the fact whether 
the debt was discharged by the conveyance 
or subsisted afterw Id. 


136. The only difficulty which arises, 
where there is an absolute conveyance, with 
an attendant agreement to reconvey, is to 
ascertain the fact whether the debt subsists 
or has been extinguished; and where there is 
doubt on this point, courts of equity lean in 
favor of the right of redemption, and con- 
strue instruments as constituting a mortgage 
rather than a conditional sale. Id. 


137. Where land is mortgaged by an ab- 
solute dced, with a «lefeasance back, an 
absolute conveyance of the premises by the 
morivayce toa third person amounts to an 
assignment of the mortgage, the grantee 
being substitutcd to the rights of the mort- 
gagee. Halsey v. Martin, 22 Cal. 645. 


138. When a deed absolute on its face is 
given of a tract of land, and at the samc time 
the grantee makes to the grantor a defeas- 
ance, ayrecing to sell the grantor the land, if 
he pays asum fixed by acertain time, the 
test by which to determine whether the 
transaction is a mortgage or a defeasible 
gale is the fact whether or not, notwith- 
standing the conveyance, there is a subsist- 
ing, continuing debt frum the grantor to the 
grantee. Farmer v. Grose, 42 Cal. 169. 


139. If the consideration for the convey- 
ance was an antecedent debt, and the 
property is to be reconveyed on the payinent 
of the debt, and nothing more appears, prima 
facie the transaction constitutes a as a 


140. In like manner, if there is no ante- 
cedent debt, but a loan of money to be re- 
paid, with interest, it is a mortgage. Id. 


dence is admissible to show whether the 
transaction constitutes a morigage. Id. 


142. Where property is mortgaged by an 
unrecorded lee pune a its fe 
accompanied by a separate defeasance, 
possession and actual occupation by the 
mortzagor i3 notice of his title to a purchaser 
from the mortgagee. - 

Daubenspeck v. Platt, 22 Cal. 330. 


143. An absolute deed, although shown 
by parol evidence to have been intended as 
a mortgage, conveys the leval title. 

Hughes v. Davis, 40 Cal. 117. 
Espinosa v. Gregory, 40 Id. 58. 


144. Where Page conveyed land to Vilhac 
on December 12, 1864, by deed absolute on 
its face, in consideration of Vilhac’s satisfy- 
ing @ mortgage for two thousand five hundred 
and twenty-two dollars, which he held 
against Page upon the property, and paying 
off a previous mortgage for tive thousand two 
hundred and fifty-five dollars, held by a third 
party on the same property, and at the same 
time Vilhac gave Page a contract, agreeing 
to scll back the whole or any part of the 
pee , on payment of eight thousand three 

undred and seventy-seven dollars, or a pro- 
alae part thereof, on or before Novem- 

r 1, 1865, at which time the agreement 
was to ‘‘cease to be in force and become en- 
tirely null and void,” and it appeared that 
the eight thousand three hundred and sev- 
enty-seven dollars to be paid represented 
moneys actually paid and to be paid by Vil- 
hac, on the property, and no part of it to be 
made up of interest to accrue during the 
interim, and that the attorney who drew the 
papers was directed by the parties to draw a 
tull deed and not a mortgage, but to give 
Page a privilege of buying back the whole or 
any part, if he was able to do so by Novem- 
ber t, 1865, and that both parties so under- 
stood the arrangement: //e/d, that the 
transaction was one of sale and not of 
mortgage, and that after November 1, 1865, 
without anything having been done, Page 
had no right or equity in the property. 

Page v. Vilhac, 42 Cal. 75. 

145. If, at the time of the execution of a 
deed, the grantee executes and delivers to 
the grantor a writing, stating that he has 
received the deed as security for money to 
be paid to him in consideration of his there- 
after procuring witnesses to testify to a cer- 
tain state of facts, it is not a defeasance, and 
the transaction does not constitute a mort- 
gage. Patterson v. Donuer, 48 Cal. 369. 


DEED, WHEN A MORTGAGE. 


146. If a deed of land, absolute on its 
face, is executed and delivered in considera- 
tion of a precedent debt due from the 
grantor to the grantee, and there is at the 


141. Where there is a deed absolute on! time a verbal understanding between the 
ita face, anil a defeasance back, parol evi- | partics that the grantor shall be entitled to 
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a@ reconveyance upon the payment of the | tention of the partics, the court will con- 


debt, then the conveyance is a mortgaze. 
Jodze v. Turman, 24 Cal. 385. 
147. G. executed to B. a deed absolute on 
its face, but intended as a security for 
money. ‘B. subscyjuently executed an instru- 
ment whereby he agreed to reconvey to G. 
upon payment by G. at a specitied day of a 
certain sum of money due from G. to B., 
and, by conscit of G., went into possession. 
Afterwards there was an accountiny, and B. 
ptrchased of G. his interest in the iad, and 
pad therefor its full value, the money due 
eing a part of the purchase money; and 
thereupon G. surrendered up to B. the said 
last-na:ne instrumentto be canceled, upon an 
understanding between the parties that such 
surrender and cancellation should and would 
vest the absolute title to the landsin B., and 
B. continued in possession in pursuance of 
his purchase. Afterwards G. brought suit 
avainst B., claiming that said surrender and 
cancellation of said instrument did not vest 
the title in B.; that said conveyance was 
still only a mortgage; that the indebtedness 
had been paid by the rents and profits; and 
asking that B. be adjudged to convey to G.: 
eld, that under such circumstances a court 
of equity wo.ld not compel convey- 
ance. Green v. Butler, 26 Cal. 595. 


148. A decd which appears upon its face 
to have been an absolute conveyance may 
be shown by parol evidence to have been 
inteuded as a mortgage. 

Gray v. Hamilton, 33 Cal. 686. 


149. If a deed, absolute on its face, is 
given for a loan of money, and intended as 
a inortyage, and a defeasance Is at the same 
time and as a part of the transaction given 
by the grantee to the grantor, it is doubtful 
whether parol evidence is needed to show 
the deed a mortzage. 


150. If a deed absolute on its face is given, 
and at the same time a dcfeasance is exe- 
cuted, parol evidence is admissible to show 
them parts of the same trunsaction. Id. 


151. A clear case ought to be made to 
justify a jury or a court in finding upon parol 
testimony that a deed absolute on its face is 
&@ mortgaye. Hopper v. Jones, 29 Cal. 18. 


152. A deed conveying land in presenti 
for a moncy consideration, and a covenant 
by the grantee to perform certain acts, and 
to be void if the grantee fails to perforn 
these acts (the grantor to remain in posses- 
sion until performance), is not a mortgage, 
nor are the conditions in such deed condi- 
tions precedent. Hihn v. Peck, 30 Cal. 280. 


153. Althongh an absolute deed, accom- 
panicd by a covenant to reconvey upon the 
repaymeut of the purchase money, or even a 
larger sum, may amount to a conditional 
gale, yct if such contract be made upon the 
negotistiun of a loan, and such was the in- 


struc it as a mortyage. 
Scars v. Dixon, 33 Cal. 326. 


254. If a dced, absolute on its face, is 
given as security far an indebtedness, a court 
of equity will declare it to be a murtgage, 
and allow the grantor to redeem by pay- 
ment of the indebtedness, both as against 
the original grantee and pariies who pur- 
chase from him with knowledve. 

Kuhn v. Rumpp, 46 Cal. 299. 


155. A deed or an assignment of an in- 
terest in land, alssolute on its face, may be 
shown by parol testimony to have been in- 
tended as a security for the payment of a 
debt. Raynor v. Lyons, 37 Cal. 452. 

Vance v. Lincoln, 38 Id. 586. 

156. In California parol evidence is ad- 
missible at law, as well as in equity, toshow 
that a deed, absolute on its face, was given as 
security for money, and is, in fact, a mort- 
gage. Jackson v. Lodge, 36 Cal. 28. 

Vance v. Lincoln, 38 Cal. 586. 


157. When an attempt is made to convert 
a deed, absolute in form, into a mortgage, 
the evidence ought to be so clear as to leave 
no doubt that the real intention of the par- 
ties was to execute a mortyave; otherwise, 
the intention appearing on the face of the 
deed will prevail. 
Henley v. Hotaling, 41 Cal. 22, 
158. Parties may buy land in satisfaction 
of a debt, or for a consideration paid, and 
contract to reconvey upon the payment of 
a sum certain, without any intention that 
the transaction should create a mortgage. Id. 


159. A covenant to reconvey does not 
necessarily convert an absolute decd into a 
mortgage. It may be one among other facts 
showing that the parties intended the deed 
to operate as a mortgage. Id. 


160. To convert an absolute deed into a 
mortgage, something more must be shown 
than the reservation of the right to re- 
purchase. Id. 


161. Where Morris and Ancle owned a 
lot of sheep, and Morris executed a bill of 
sale of his half to Angle, who was in pos- 
session, in consideration of the surrender to 
him of his own note, previously given to An- 
gle, and the giving to him of Anyle’s note 
or the balance; and Angle at the same time 
agreed in writing to sell back to Morris at a 
future time, on payment of the money repre- 
sented by the notes: //e’/, that the transac- 
tion constituted an absolute sale, and nota 
mortgage. Morris v. Angle, 45 Cal. 236, 


162. Whether a deed absolute in form is 

a mortgage is a question of intention to be 

determined from all the facts and circum- 

stances of the transaction, taken in connee- 

tion with the conduct of the parties after the 
execution of the deed. 

Montyomery v. Spect, 55 Cal. 352, 
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163. In an action of ejectment, the de- 
fendant sct up the defense that a deed from 
him, under which the plaintiff claimed, was 
in reality a mortgage; and the court having 
found to that effect, the judgment was that 
the plaint:ff, upon the pesment of a debt 
within a specified time, should convey to the 
defendant, and that if the defendant, within 
the time specified, failed to pay the debt, the 
affirmative relief dewandedl by him should 
be denied, and his bill asking for the same 
be dismissed, and upon appeal the jadgment 
was ailirmed. Id. 

164. In such cases, in order that the deed 
be held a mortyage, the central fact to be 
found is the existence of an indebtedness 
at the time of the transaction (forming the 
consideration of the deed) and acontinuation 
of the relation of debtor and creditor. If this 
is found, the inference i3 that the deed was 
not 1uade to transfer the title, but to secure 
the debt. Id. 

165. A «deed of land from A. to F. recit- 
ing the cunsideration at ono hundred dollars, 
aod a contract not under seal, not acknowl- 
edged nor recorded, from FI. agreeing to re- 
convey the land to A. upon payment within 
a piven time of eight thousand six hundred 
dollars, with interest at a specified rate, de- 
ducting the rents and profits of the land dur- 
iny the period limited for payment, were de- 
livered between the partics at the saine time: 
Het, that the deed 13 not a mortgage, in the 
absence of proof, that the consideration for 
it was a debt adettearelen or created at the 
time, and still subsisting between the parties; 
that the provisions in the contract of recon- 
veyance, relative totlo payment of interest, 
and the rents and profits, do not necessarily 
imply the existence of a debt, which is cs- 
sential to a mortgage. 

People v. Irwin, 14 Cal. 428. 


166. If it were shown aliunde that the 
consideration of the deed was a pre-existing 
debt, these provisions would be strong evi- 
dence of the continued existence of the debt, 
and that tle deed was intended asa mort- 


gage. Id. 

167. If, from such proof, in connection 
with the instrument itsclf, it was clearly a 
mortgage, then it would be go held, although 
the | arties had inserted in the contract to 
reconvey an express declaration that it should 
be treAtcd only as a contract to reconvey, 
and not as a mortgage. Id. 


168. This case differs from Hickox v. Lowe, 
10 Cal. 197, because there the consideration 
of the deed was a precedent debt, the de- 
feasance was under seal, and both instru- 
ments were executed and delivered at the 
same time, and acknowledged and recorded 
together. Id. 

169. On mandamus by the assignec of a 
sheriff's certificate of sale to compel the exe- 
cution of a deed, the question whether such 
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certificate is not merged in a deed made 
to the assignee by the execution debtor after 
the sale, can not be tricd. The right to the 
deed is the only matter in controversy. Id. 


170. A deed of land from A. to F., recit- 
ing the consideration at one hundred dol- 
lars, and acontract from F. not under seal, 
not acknowledged nor recorded, agrecing to 
reconvey the land to A. upon payment with- 
ina given time of eight thousand six hun- 
dred dollars, with interest at a specitied rate, 
deducting the rents and profits of the land 
during the period limited bor payment, were 
delivered between the partics at the same 
time. This contract contained a provision 
that it should be treated only asa contract 
to convey, and not as an acknowledgment 
that the deed was intended as a mortzage. 
The real consideration of this deed wasa pre- 
existing indebtedness of cizht thousand six 
hundred dollars due from A.toF.: //edd, that 
this deed is not in effect a mortzave; that 
the question is one of intention, to be gath- 
ered from the whole transaction; that, al- 
though the consideration of the deed was an 
antecedent debt, yet the legal inference is 
that the debt was discharged upon the execu- 
tion of the deed, and the provision, in the 
contract to reconvey, as to not tircating the 
deed as a mortyage, contirms this fnfcrence, 
and it was competent for the partics to insert 
such a provision, This contract in itself is 
in legal effect an agreement to sell, and the 
provision as to not treating the deed asa 
mortgage must be regarded as one of the con- 
ditions upon which the contract was execut- 
ed, and does not take away or interfere with 
its efficacy as a contract, but simply repels 
any presumption from outside facts giving it 
an operation different from the intention of 
the parties. Tord v. Irwin, 18 Cal. 117. 

172. V. gave F. a deed of bargain and 
sale, absolute on its face; at the same time, 
and as a part of the same transaction, F. 

ve V. a written instrument to the cffect 
that the deed had been taken as security for 
a note which he held against V., and that 
F. would indorse upon the note all moneys 
received by him from sales of the land, and 
that when the note was all paid, F. would 
deed back to V. all the land then unsold: 
Held, that this was not a mortgage merely, 
but a trust for the benefit of I°., and that the 
legal title was in F. while the trust contin- 
ued. Vance v. Lincoln, 38 Cal. 586. 

173. Under a plea of the general issue in 
ejectment, a deed absolute in form can not 
be attacked on the ground that it was in fact 
intended to be a mortgage. 

Davenport v. Turpin, 43 Cal. 597. 

174. A trust deed of real estate, taken 
by a person who loans money to the owner, 
defeasible on payment of the debt, is some- 
thing more than a mortgage. It conveys the 
legal title and an interest in the land. 

Fuquay v. Stickney, 41 Cal. 583. 
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175. A testator bequeathed to his nicce, 
A.W. (a minor), the proceeds of certain lands, 
but provided that the said proceeds might be 
used to pay a debt of his brother, H.W. 
(father of A.W.), and that in such case H.W. 
should give a mortgage upon his farm to se- 
cure the repayment of the money. An ex- 
ecutor and guardian of A.W. was appointed 
by the will, who was authorized to appoint a 


successor, and who, after having qualified, 
resigned his trust, and appointed H.W. as 


executor and guardian; and H. W. thence- 
forth acted as such, but without qualifying 
or receiving letters. H.W. having come into 
the possession of the bequest to A.W., and 
appropriated the same to his own use, cxe- 
cuted to her, to secure its repayment, a note 
and a mortgage upon his farm, and caused 
the latter to be recorded; but the note and 
(except for the purpose of being recorded) the 
mortgage were never out of his possession, 
and were never delivered to A.W. or to any 
person for her, otherwise than as above 
stated; and H.W., acting as guardian, after- 
ward entered satisfaction of the mortgage on 
record; but the same was, in fact, not paid. 
Afterward H. W. borrowed money of the 
plaintiff's, assignor, and cxecuted another 
mortgaye on his farm to secure it. In an 
action to foreclose the latter imortgage, in 
which A. W. was made a party defendant: 
Held (by the department), that H.W. never 
became executor or guardian of A.W.; but 
that, having received her money, he became 
her trustee, and that, having spent it, his 
mortgage to her was valid; and, being for 
her benetit, that the fact of its being set up 
in her answer, by her guardian ad litem, and 
relied upon and proved in the case, was sufli- 
cient evidence of its delivery and accept- 
ance, and that the satisfaction entered by 
H. W. was void; and held, further (by the 
court in bank), that the mortgage was given 
in complance with the terms of the will, and 
that a voluntary acceptance by the infant 
was unnecessary, since the law compelled her 
acceptance; that she took under the will, and 
was bound by its terms. 
Aldrich v. Willis, 55 Cal. 81. 
176. Mortcage—note—elivery. 
Renken v. Bellmer, 55 Cal. 466. 


RENTS AND PROFITS. 


177. After a decree foreclosing a mort- 
gage, the mortgagor in possession is not, 
until a sale is made under the decree, ac- 
countable cither for rents or for use and oc- 
cupation, and is subject to no liability, ex- 
cept that he may be restrained from the 
commission of waste. 

Whitney v. Allen, 21 Cal. 233. 

178. The sale of the equity of redemp- 
tion of mortgayed premises, and assignment 
of the rents thereof until foreclosure and 
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sale to a creditor, can not operate as a fraud 
upon the mortgagee, whose rights are se- 
cured, and may be enforced by foreclosure. 
Dewey v. Latson, 6 Cal. 609. 
179. The collection of the rents and prof- 
its by the creditor purchasing can be no 
more a fraud upon the mortgagee than 
would be their application by the mortgagor 


' to the payment of his debts. d. 


180. The mortgagor having the right to 
sell the rents and profits, or to apply them 
to the payment of his debts, exccptas against 
a creditor who is hindered, defrauded, or 
delayed thereby, the mortgagee can not com- 
plain, as he is not such a creditor. Id. 


181. A mortgagee of land in possession 
must account for rents and profits; and af- 
ter payment of the debt for which the mort- 
gaye was given, he becomes, by operation of 
law, trustee of the surplus for the mort- 
gagor. Pierce v. Robinson, 13 Cal. 116. 


182. A mortgagee in possession is account- 
able for the actual receipts of the net rents 
and profits, after deducting necessary ex- 
penses of managing the property. 

Hidden v. Jordan, 28 Cal. 301. 

183. Taxes paid, and necessary repairs 
made by the mortgagee in possession, are in- 
cluded in necessary expenses. Id. 


184. New and permanent improvements 
in fences, made by a mortgagee in possession, 
are not necessary expenses for which he can 
recover, unless the fences were necessary for 
the protection of the crops. Butif the value 
of she rents and profits are enhanced by the 
fences made, the mortgagee can not be 
charged with such enhanced value, unless an 
allowance is also made for the value of such 
fence. Id. 


185. A mortgagee in possession is not 
bound to work the land himself, if he can 
rent it for its full value. Id. 


186. If permanent improvements, made 
by a mortgagee in possession, do not cost 
him anything, he is not entitled to anything 
for their construction, in an accounting 
with the mortyagor concerning rents and 
profits. Hidden v. Jordan, 32 Cal. 397. 


187. If, inan accounting concerning the 
rents and profits of land, between the mort- 
gagor and mortgagec in possession, the testi- 
mony shows that the mortgagee paid ex- 

enses as he went along and had a balance 
in his hands at the end of the year, he should 
be charged with such balance. Id. 


188. A mortgagee in possession can not 
charge the mortgagor, in an accounting con- 
cerning rents and profits, with the cost of 
constructing new and permanent improve- 
ments, unless there are special circumstances 
requiring their construction. 


189. A mortgage piven by the lessee upon 
the leasehold interest does nut give the 
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mortgagee any right to the rents coming from 
the tenants of the mortgagor. 


Polhemus v. Trainer, 30 Cal. 685. 
MORTGAGE SECURING SEVERAL 
NOTES. 


190. A mortgage being merely tho inci- 
dent to the note secured by it, it follows that 
where two notes are secured by a single 
mort;ayre, the indorsement and delivery of 
one of the notes carrics with it a pro rata 
portion of the security. 

Phelan v. Olney, 6 Cal. 478. 

2191. A purchaser of a second note, tak- 
ing therewith an assignment of the mort- 
gage, takes with notice of the equity of the 
holder of the first note, as he was informed 
of its existence by the mortgage iteelf. Id. 


192. When the holder of the second note 
and assiznee of the mortgage entered a dis- 
charge of the mortgage, and took a new se- 
curity, the discharge was valid as to him, 
and divested his liea under the mortgage, 
though void as to the holder of the first a 


193. Where a mortgage was executed to 
secure threc notes, two of them drawing in- 
terest at five and the third at six per cent. 
per month, and the notes were described in 
the mortyzage, which was recorded, by their 
dates, amounts, time of payment, and names 
of maker and payces, but without further de- 
scription of the intercst than as follows: 
** Anil if the payment of the amount of the 
said notes shall be made at maturity, then 
these presents shall become void, and the 
estate hereby granted shall cease and utterly 
determine; but if default shall be made in 
the payment of the said sum of money, or 
the interest, or any part thereof, at the times 
hereinbefore specitied for the payment there- 
of, "then the mortgagee is empowercd to sell, 
etce., and ‘‘out of the money arising from 
such sale, to retain the principal and inter- 
est which shall then be due on the said 
notes:” //efd, that the mortgage is good 
against sudsequent purchasers from the 
mortager, for the principal and the conven- 
tional interest stipulated in the notes; that, 
as the mortyave showed that the noces drew 
interest, and infcrentially conventional in- 
terest, by providing for the payment of in- 
terest at the maturity of the notes, the prop- 
erty was held for the principal and that in- 
terest; and as the names of the payees, the 
dates, etc., were given, the subsequent pur- 
chaser or incumbrancer was bound to inquire 
into the facts and ascertain them. 

Rickctson v. Richardson, 19 Cal. 330. 


194. In describing the indebtedness in 
a mortzace literal exactness is not necessary 
if the description be correct so far as it goes, 
and if enough be said to direct the attention 
of parties subsequently dealing with the 
property to sources of correct and full in- 


formation, provided these persons be not de- 
aay or subject to be misled by the language 
used. Id. 


195. Because a mortgage, given to secure 
the payment of several notes falling due at 
different times, provides for payment at 
times, or in modes, different froin the notes, 
is no objection to suit on the notes at ma- 
turity. The mortgage is not a part of the 
contract of indebtedness. 

Robinson v. Smith, 14 Cal. 95. 


196. The fact that the purchaser of the 
note saw the mortgage and note was no no- 
tice to him of any valid defense to the 
note. Id. 


197. Where, in a mortgage to secure the 
purchase money of land, for which notes 
were given falling due at different times, 
the condition was, ‘‘ provided, that previous 
to the dates of said payments, it shall have 
been decided by competent authority that 
the title to said land is fully vested in the 
party of the second part, and the party of 
the first part is given full and peaceable pos- 
session,” the holder of one of the notes trans- 
ferred before maturity may sue on it at ma- 
turity, although the title to the land has not 
been settled, and peaceable possession not 
given. Id. 


198. Where several notes have been given 
which are secured by onc mortgage, and the 
notes are assigned to different persons, 
the assignor has a right, by agreement with 
the assignecs, to fix the rights of the pur- 
chasers of the several notes to the mortgage 
security. Grattan v. Wiggins, 23 Cal. 16. 


199. Where in such case the assignee of 
one note having the first right to the benefit 
of the mortgage security forecloses when the 
debt falls dee. and obtains a decree under 
which all the mortgaged property is sold, 
such foreclosure and gale operate as an e@x- 

j ent of the mortgage. Id. 


200. The holders of the other notes se- 
cured by the mortgage have a right to re- 
deem from the sale made under such fore- 
closure, but when not made partics to the 
action must assert this right to redeem with- 
in four years or it is barred by the statute of 
limitations. Id. 


NEW NOTES. 


201. Where a new note, on the same 
terms, between the same parties, for the 
same sum, and of the same date, is given as 
a substitute for a previous note secured by 
mortgage, the owner is entitled to a foreclo- 
sure on the new note. 

Spring v. Hill, 6 Cal. 17. 

202. If a note secured by mor Bee is af- 
terwards so far changed as to lose its identity, 
the mortgage can not be enforced as against 
subsequent incumbrancers. 

Poett v. Stearns, 31 Cal. 78 
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203. Where a new mortgage is exccuted in 
lieu of an old mortgage, for the same debt, 
the execution of the new and asxtisfaction of 
the old mortgaze, may be regarded as simul- 
taneous acts. Dillon v. Byrne, 5 Cal. 450. 


204. Wherea mortgage is a mere security 
for the purchase money vf the property, the 
debt is not lost by the acceptance of a new 
mortzace, intended to supply the old one and 
secure the same debt. Id. 


205. Where a mortgagee released a mort- 
gage made by two parties, and took a new 
mortgage male by one, to whom the other 
had meanwhile sold, the new mortgage being 
for a less sum, by five hundre: dollars, paid 
at the time, and bearing a different rate of 
interest, it will require clear evidence of 
fraud, to induce a court of equity to inter- 
fere, and give the mortgage priority over 
intervening liens. 

Dingman v. Randall, 13 Cal. 512. 

206. R., an unmarried man, executed two 
mortgages upon a lot of land. Subsequently 
he marrics, end then executes a new mort- 
gage to persons who pay off the first mort- 

ages upon their being released. The re- 

ease of the old} and the execution of the 
new mortgage, were on the same day. The 
wife did not sign the new mortyage: J/e/d, 
that in equity the transaction is an assign- 
ment of the first mortgages in consideration 
of the money advanced by the second mort- 
Bases: not the creation of a new incum- 
rance, but changing the form of the old. 

Swift v. Kraemer, 13 Cal. 526. 


UNRECORDED MORTGAGE. 


207. A prior unrecorded mortgage has 
priority of Len over a subsequent recorded 
mortgave where the second mortgagee had 
notice of the cxistence of the first incum- 
brance; and this was so, as well before as 
since the enactincent of the statute by which 
the common law was adopted in California. 

Woodworth v. Guzman, 1 Cal. 203. 


208. A inortgage made anterior to the 
passaye of the act concerning conveyances, 
was not recorded in accordance with the pro- 
visions of the forty-first section of the said 
act: J/eld, thet it lost its priority against 
a subsequent purchaser without notice. 

Call v. Hastings, 3 Cal. 179. 

209. An unrecorded mortgage has priority 
over a micchanic’s Len, which attached 
subsequently to the execution of the mort- 
gage. Rose v. Munnie, 4 Cal. 173. 

210. A mortgagee of the defendant in ex- 
ecution, who has failed to record his mort- 
gage until after the sale, has no lien or in- 
te:vening rights as against the purchaser; 


he can redeem under the statute; if he fails | 
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211. A party holding under an assign- 
ment of a recorded lease, containing a 
mortgage clause, is bound to know the con- 
tents thereof, and is therefore subject to the 
mortgage, although the instrument is re- 
corded in the book of leases, there being a 
privity of estate. 

Barroilhet v. Battelle, 7 Cal. 450. 

212. A subsequent purchaser of prop- 
erty mortgaged, with actual notice of the 
mortzage, can not object to defects in the 
registry thereof. 

De Leon v. Higuera, 15 Cal. 483. 

213. A judgment creditor who buys at 
sheriff's sale the land of the judgment debtor, 
and receives a sheriffs deed without knowl- 
edge of a prior unrecorded mortgaye given 
by the judgment debtor on the laud, must 
show that his sheriffs deed was first re- 
corded before he can claim to be a purchaser 
in good faith and for a valuable consider- 
ation. Thomas v. Vanlieu, 28 Cal. 616. 


214. When the mortgage is recorded, so 
as to give constructive notice to a subse- 
quent purchaser, there is no need of proof of 
actual notice in an action to enforce the 
mortgage. Christy v. Dana, 42 Cal 173, 

215. The words ‘‘ conveyance of real 
property,” as used in section 1213 and 1214 
of the civil code, include mortgages. 

O. F. Savings Bank v. Banton, 46 Cal. 604. 

216. A mortgage of real property is void, 
as against a subsequent mortgage of the 
same property which is first recorded and 
is taken in good faith and for a valuable con- 
sideration, and without actual notice of the 
preceding mortgage. Id. 

217. The above rulc is not affected by sec- 
tion 2937 of the civil code, which prescribes 
that the mortgagee is allowed one day for 
every twenty miles between his residence 
and the recorder’s office, and that during such 
time the mortgage has the same etiect as if 
recorded. Id. 


218. The subject-matter of recording 
mortgages comes more properly under the 
article in the civil code prescribing rules 
for ‘‘mortgages of real property ” than under 
the article prescribing rules for ‘‘ inortyages 
in general,” and if there is a confit be- 
tween the two articles in relation to record- 
ing mortgages, the former must prevail. Id. 


MORTGAGE OF MARRIED WOMAN, 


219. The wife can not mortgage her sep- 
arate real estate, unless her i gubandamitcs 
in the conveyance in the mode prescribed by 
our statutes, at least as to property acquired 
after the passage of the statutes; and these 
statutes, when operating in futuro, are con- 
stitutional. Harrison v. Brown, 16 Cal. 287. 

220. The act of February 14, 1855, makes 


to do so a court of equity will not interpose. | an exception in case the husband be not, and 
Smith v. Randall, 6 Cal. 47. | for one year next preceding the execution of 
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the convevance of the wife has not been, 
bon file, residing in this state. Iu. 


221. But the fact that the husband aban- 
dons lis wile, or suffers her to act as a feme- 
eoe,and take care of herself, duces not give her 
@ right to mortyace either his or her separate 
property, whatever may be the effect of such 
acts of the husband in rendering her person- 
ally liable for her contracts. Id. 


222. Where a bond is given in the usual 
form, expressing the personal obligation of 
the husband alone, and, in connection with 
it, @ Mortzago in the usual form executed by 
the husbaud and wife, purporting to cover 
the separate estate of the wife as well as the 
interest of the husband in the premises 
mortgaed, the transaction will, upon its 
face, create the presumpiion that the wife 
is a mere surety for the husband’s debt. 

Spear v. Ward, 20 Cal. 659. 


223. The presumption of the suretyship 
of the wife may be repelled by proof 
aliunde, showing that the dcbt secured was 
ereated for her benetit or that of her estate; 
and on like grounds, the presumption will be 
destroyed by a recital in the mortgage of a 
fact inconsistent with the theory that the 
wife contracted as a surety. Id. 


224. The wife being empowered to exe- 
cute a mortgage, is prima fucie bound by the 
clause stating the consideration of its exe- 
cution. sick clause, subject to certain 
qualitications, is open to explanation and 
may be varied by parol proof; but in the 
absence of such explanation or proof, the 
clanse is dcemed to express the true consid- 
eration. Id. 


225. W. cxecuted a bond to S., condi- 
tioned for the payment by him of six thou- 
sand dollars in one year with interest; and 
at the same time, as security for its pay- 
ment, W. and wife executed a mortgage 
upon tle separate property of the wife, 
which mortgage recited as the consideration 
of its execution the receipt of six thousand 
dollars by the mortzagors, ‘‘and each of 
them.” In anaction by S. to foreclose the 
mortyaze, tho wife defended upon the 

unit that she was amere surety for her 
hasband: and that the liability of her prop- 
erty had been discharged by an extension of 
the time of payment given by S. tu her hus- 
band. Dy the pleadings, the extension of 
time was admiited, and the question of 
suretyship put in issne, and the cause was 
sles without the introduction of other 
proof than the bond and mortgage: Held, 
that the property of the wife was bound by 
the mortcage—that she was not a surety 
for hcr husband, the recital a3 to the con- 
sileration meeting and conntervailinz the 
effect which would otherwise have arisen 
from the form of the transaction. Id. 


226. The execution and acknowledgment 


by the wife of a mortgage under compulsion 
and undue influence of the husband d» not 
render the mortvaze void, bat only voidable; 
and if the mortgage is given to secure an 
antecedent dept, and the mortzagee has 
no notice of such compulsion and undue in- 
fluence, the mortgage can not be avoided on 
that pround. 

Conn. L. Ins. Co. v. McCormick, 45 Cal. 580. 


227. If the wife executes a mortgage 
under the compulsion or undue influense 
of her husband, she can not avoid the 
mortgage because of this compulsion or un- 
due influence, when the mortzagcce has no 
notice of it, unless, at the time of the ac- 
knowledgment of the mortgage she also 
acted under the fear, compulsion, or undue 
influence of her husband. Id. 


MORTGAGE ON PUBLIC LAND. 


228. A mortgage on public land, or the 
improvements thereon, is not void Lecausc it 
does not follow the provisions of the chattel 
mortgage act. That act givesa new remedy, 
but does not take away the old. 

Hafiley v. Maier, 13 Cal. 13. 


229. The mortgagor having mortgaged 
the land as his own property is estopped, as 
are his privies in estate, from saying it is 
public land. Id. 

230. If one who is in possession of public 
lands mortgages the same in fee, and after- 
wards acquires title to the same under the 
federal homestead act, he is estopped from 
denying the lien of the mortgave, and can 
not sct up a title afterwards voluntarily 
acquired to defeat it. Section 33 of the act 
concerning cunveyances applies to mortgages 
as well as absolute conveyances. 

Kirkaldic v. Larrabee, 31 Cal. 455. 
See Lanp. 


’ 


TAXATION OF. 


231. A mortgage is not personal property 
within the revenue act of 1856, nor fiatte, as 
such, to taxation. 

Falkner v. Hunt, 16 Cal. 167. 


232. Land mortgaged may be taxed with- 
out reference to the mortgage, and if the 
mortgage be to secure a debt, the debt may 
be taxed; if to secure a loan of money, the 
money may be taxed; but the act does not 
intend to tax the mortgage, a3 such, and also 
to tax the money loaned and secured by the 
mortgayve, or the solvent dcbt it represents. 


233. Prima facie, a mortgage is no more 
taxable than a deed or any other muniment 
of title or mere security, and the moncy 
which it secures can not be taxed without a 
more particular description than the general 
designation, ‘‘ personal property.” Id. 

See TaxaTION. 
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234. The Uncle Sam mining company 
execute a mortgage upon their mining claims 
to R., a director of the company. ‘The mort- 
gage was in fact in trust to secure F. et al., 
who had, as sureties of R., signed with him 
a joint and several note to D. for moncy 
loaned by him to R. The money was for 
the company. It. assigns this mortgage to 
F. to secure him against his liability on the 
note, delivering the mortgage, at the same 
time, to F., who retained it a few minutes 
‘and returned it to RK. to reccive the interest 
from the company. as agent for him, F. The 
note is unpaid; R.owes the company nothing: 
Held, that after the assignment, R. had no 
interest in the mortgage which a judgment 
creditor could not reach; that the delivery 
of the morteaze to R. for the purpose of col- 
lectiny intercst, there being no circumstance 
of fraud or suspicion, did not impair the 
rights of the assiznee; that the liability of 
F. et al. as sureties was a sutiicient con- 
sideration for the assignment, and that 
such assignment is not a mortgage of a mort- 
gage. Hall v. Redding, 13 Cal. 214. 


235. A deed from a mortgagee to a third 
party for the conveyance of mortgaged prem- 
1ses, dues not operate as an assignment of 
the mortgave. 

Peters v. Jamestown B. Co., 5 Cal. 334. 


235. On a scttlement between D. and P., 
it was avreed, verbally, that D. was the 
owner of the mortgage debt: Held, that this 
is a sufficient tran:fer, P. not objecting, 
being party to the suit, and D. having, in 
fact, advanced the money loaned. The 
decree wi:! protect all parties. 

Perre vy. Castro, 14 Cal. 519. 


237. Suit on note and mortgage executed 
by defendants to Sloss & Co., and assigned 
to plaintiif after maturity. Defendant, Mc- 
D., avers in his answer that the considera- 
tion for the note aud mortgage was received 
by his co-defendants, and that he executed 
the same for their accommodation; that the 
assigninent to plaintif? was a fraud on bim, 
MeD., and that the consideration of the as- 
signmeut was paid in whole or in part with 
money advanced by his co-defendants for 
that purpose; that he also deposited with 
Sloss & C'o., as additional security, certain 
notes or ‘‘acrip” issued by the ‘*Camp Far 
West water and mining company,” and that 
prior to the assignment to plaintiff, Sloss & 
Co, converted these notes to their use, and 
refuse to account for them: //e/d, that if the 
averment as to the consideration for the 
assigmmuent be true, the amount advanced by 
MoD. "s co-defendants should be credited on 
the note and mortgage, and the recovery be 
limited to the sum actually paid by plaiatit; 
that if the co-defendants paid the whole the 
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the parties might be different, if, as between 
the defendants, McD. were liable for any 
portion of the indebtedness; he'd, further, 
that as to the notes or ‘‘scrip” held by Sloss 
& Co. as additional security, the rizhts of 
McD. are the same as they would be in an 
action prosecuted by Sloss & Co., and that 
plaintiff, being chargeable with notice of 
the equities between McD. and Sloss & Co., 
must credit his note and mortgage with the 
value of this ‘‘ scrip.” 

Higgins v. McDonald, 17 Cal. 289. 


238. Cases cited as to whether and when 
payment of money due on a mortgage 
operates as a discharge or as an assignment 
of the mortgage. 

Guy v. Du Uprey, 16 Cal. 195. 


239. The assignee of such mortgage 
does not succeed to all the rights held by the 
mortvayee by virtue of his having been the 
owner of the premises, and of his having 
conveyed them without obtaining the stipu- 
lated consideration, but he oaly acquires 
such rights as the mortyave carries with it. 

Camden vy. Vail, 24 Cal. 392. 

240. A mortyage is a mere incident of the 
debt it was intended to secure, and passes 
by an assignment of the debt, is dis- 
charged by a payment of the debt, and is 
barred by the statute of limitations when 
the debt is barred. 

Willis v. Farley, 24 Cal. 490. 


241. The assignment of an indebtedness 
transfers, likewise, the security by which its 
payment is protected. 

Hurt v. Wilson, 38 Cal. 263. 

242. Prior to the mortgage to A. W., H. 
W. had mortgaged his farm to oue H., and 
this mortgage, by agreement with tie plaint- 
iff’s assignor, was paid out of the moneys 
loaned by him, and it was claimed by him 
that the transaction constituted an equi- 
table assignment of the H. mortgaze, and 
that he was entitled to be subrogated to the 
rights of EL: but he’d, that, as he did not 
suc as assignee of H., but only to foreclose 
his own mortgage, the question could not be 
considered, and that any finding upon the 
subject was outside of the issnes. 


Aldrich v. Willis, 55 Cal. 81. 


243. The Yreka water company execute 
to B. and others a mortgage on its property, 
to secure, in part, debts severally due from 
the company to the different mortzagees, and 
in part a debt due from the company to K., 
not named in the mortgaze, A new com- 
pany is afterward3 incorporated to take the 
place of the Yreka water company, and an 
arranvement is made between the mortgagees 
and the companies, that when nine tenths in 
amount of the debts secured by the mort- 
gave shall be surrendered, on a fixed basis, 
ia exchange for stock in the new company, 


debt was discharved and plaintiff can not; the mortgage shall be canceled and theo prop- 
recover; held, further, that the equities of | erty be owned by the new company, freo of 
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the incumbrance; some of the mortgagees, 
B. amony the number, receive stock to the 
amount of their debts, and conditionaily 
assign their demands; but the mortgage is 
not canceled or assigned, nor do any of the 
mort.a;7ees receive anything on account of 
the dcebt due to K: Held, that neither B. nor 
any of the mortgagees have by these acts 
made themselves liable to K. for any portion 
of his debt. Bibend v. Krautz, 20 Cal. 110. 


244. Where it was agreed between the 
mortgaror and mortgagee that the land and 
its proceeds were to be held, not only as se- 
caniy for the debt due the latter, but for 
debts due third persons, laborers on the land 
for instance: //eid, that such agreement was 
an appropriation of said surplus for the 
benetit cf said third persons, not revocable 
when they have acted on the faith of it, and 
the mortzacee is a trustee of the same for 
said tuird peisons, 

Pierce v. Robinson, 13 Cal. 116. 


245. Such an agreement operates as an 
equitable assignment of the surplus so 
800 23 any exists, which does not pass to 
the administrator of the mortgagee as gen- 
eral assets for the benefit of creditors at 
large, Lut is subject, in his hands, to the 
saine trust which attached to it before the 
decease of the intestate. Id. 


PAYMENT AND SATISFACTION OF. 


246. A mortgage unsatisfied upon the 
record is a subject of sale to all innocent 


cs. 
Peters v. Jamestown B. Co., 5 Cal. 334. 


247. The purchaser of a mortgage can 
not be charged with Constructive notice 
of anything subsequent to the mortgage, cx- 
cept its assigninent or satisfaction duly en- 
tered of recor. 


248. The entering a discharge of a 
mortgage, by the mortgagee, dues not of it- 
seli discharze the debt, but only the security. 

Sherwood v. Dunbar, 6 Cal. 53. 


249. The assumption of the payment 
of the mortcage by the defendants did not 
extend it over the whole land, nor does it 
arnount to in understanding to pay it as part 
of the purchase money, so as to give the 
vendors a lien on the whole land. 

Abeil v. Coons, 7 Cal. 105. 

250. Where property is mortyaced to se- 
cure two notes falling due at different 
periods, and the mortya-e is foreclosed by 
suit upon the note first falling due, and then, 
after the period for redemption has passed, 
bat before the sheriff has executed his decd 
to the purchaser, this first note, or rather 
the judgment thereon, is paid: J/eid, tuat 
the payinent of this note effected the re- 
demption of the property, and left it sub- 
ject to the mortgage to secure the second 
note. Hocker v. Reas, 18 Cal. 650. 

64 


251. Held, further, that the lien of the 
mortgage for the sccond note could not be 
displaced by a sale under prior incum)rances, 
mechanics’ licns, in proceedings to which the 
holder of the second note was not a party. 


MORTGAGE LIEN. 


252. If a mortvage is recorded, its lien is 
not affected by sales of the mortga‘ed prop- 
erty made by the mortgagor pending pro- 
ceedings to foreclose it. 

Breon v. Strelitz, 48 Cal. 645. 


253. An assignment of a certificate of 
purchase of land, issued by the state, by 
way of security for adebt due by the assign- 
or to the assignee, operates as an equitable 
mortgage on the interest in the land which 
the assignor acquired by virtue of the certifi- 
cate, and if the assignec pays money due the 
state on the certilicate, in order to prevent a 
forfeiture of the assignor's title, the money 
50 egy becomes a portion of the mortgage 
debt, and the court will cnforce an equitable 
lien for the whole sum. 

Hill v. Eldred, 49 Cal. 398. 

254. A tender of the amount due on a 
debt which is secured by mortgage, made 
after the debt falls due, does not release the 
lien of the mortgage. 

Himmelmann v. Fitzpatrick, 50 Cal. 650. 


255. The court intimates that, under sec- 
tion 1504 of the civil code, a tender of the 


amount due on a mortgage will stop the 
running of interest, but does not decide 
the point. Id. 


256 If a mortgage is given on two 
pieces of land, and the mortgagee enforces 
1s against and sells only one picce, he there- 
by waives tho lien of the mortgage on the 
other piece; and if the land sold fails to 
bring the amount due and costs, and a judg- 
ment is docketed for the deficiency, the 
mortgagor can not complain. 

Mascarel v. Naffour, 51 Cal. 242. 


257. Although a mortgage given by the 
wife on community property creates no 
licn, yet the mortgage is not void in the ex- 
tremo sense; and if the husband afterwards 
dic3 and the wife inherits the property, the 
mortgage becomes a lien on the interest thus 
inhented by the wife, subject to the pay- 
ment of the debts of the estate. 

Parry v. Kelley, 52 Cal. 334. 


258. A chattel mortgage upon a grow- 
ing crop, as against an attaching creditor, 
continues to be a lien upon the crop, in the 
possession of the mortgagor, after severance 
and removal from the land. 

Rider v. Edgar, 54 Cal. 127. 


259. On the twenty-second day of June, 
1857, T. H. O. Walton sold a half interest in 
a ditch to G. W. Walton, who, in laa ay- 
ment, agreed, from the proceeds of said in- 
terest, to pay tive thousand dollars upon two 
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promissory notes, executed by the grantor 
and one Hall to Parsons. February 12, 1858, 
G. W. Walton sold and conveyed this inter- 
est in the ditch to G. V. Fairbanks for ten 
thousand five hundred dollars, of which two 
thousand seven hundred dollars was paid at 
the time, but not applied on the notes held 
by Parsons, and a mortgage given upon the 
half interest for the balance. Afterwards, 
G. V. Fairbanks sold to Jonathan Fairbanks, 
and soon after G. W. Walton gave to Parsons 
a written acknowledgment thathe had bought 
the interest in the ditch, upon condition to 
pay five thousand dollars of its proceeds upon 
the Walton and Hall notes, and that all 
moneys due to him upon his note to Fair- 
banks were due and payable to Parsons un- 
til the five thousand dollars should be paid. 
After receiving this acknowledgment Par- 
sons ttansferred the Walton and Hall notes 
to Jonathan Fairbanks, by indorsement, and 
took from the latter his note for tive thou- 
sand dollars, secured by a new mortgage on 
the ditch: //eld, that any interest which 
Parsons acquired by the acknowledgment in 
the Walton mortgage he parted with by the 
transfer of his notes to Fairbanks; that the 
last note and mortgage could not be consid- 
ered arenewal of the five thousand dollar 
debt evidenced by the transferred notes; and 
that the Walton mortgave was a lien upon 
the ditch for the balance of the debt secured 
thereby, over and above the amount of five 
thousand dollars, superior to any lien re- 
tained by Parsons thereon for the payment 
of the balance due him. 

Parsons v. Fairbanks, 22 Cal. 343. 


260. Where a note secured by mortgage 
on lands is extended by the maker, and the 
lien of the mortgage thereby extended, 
and the maker and mortgagor afterwards 
sells the lands, with general covenant of war- 
ranty, to one ignorant of the extension, the 
covcnant in the deed will not defeat the 
extension of the lien of the mortgage. 

Lent v. Morrill, 25 Cal. 492. 


261. The mortgagee of real estate can not, 
by virtue of the hen of his mortgage alone, 
cut off the judgment creditors of the mort- 
gagor who have, by virtue of their judg- 
meits, acquired a lien on the mortgaged 
property subsequent to the mortgage, from 
all recourse upon the mortgaged property. 

Alexander v. Greenwood, 24 Cal. 505. 


MISCELLANEOUS DECISIONS. 


262. A mortgagor, after disposing of the 
mortgaged premises by deed of sale, loses all 
control over them. lis pezssonal Lability 
thereby becomes separated froin the owner- 
ship of the land, and he can by no subse- 
quent act create or revive charges upon the 
preinises. He is as to the premises hence- 
forth a mere stranger. And if, instead of 
selling the premises, he execute a second 


mortgage upon then, he is equally without 
power to destroy or impair the efficacy of 
the lien thus created. 

Lord v. Morris, 18 Cal. 482. 


263. T. & Co. were in possession of certain 
property under a verbal agreement of sale 
from G., and employed W. to erect. a build- 
ing upon it. Before the completion of the 
building G. signed a deed to the land, and 
at the same time T. & Co. executed a mort- 
gage for the purchase money: //eld, that the 
conveyance and mortgage were but one act, 
and that no prior lien on the general prop- 
erty of T. & Co. could have priority over 
the plaintiff’s mortgage. 

Guy v. Carriere, 5 Cal. 511. 

264. The language used by this court in 
some cases, that such conveyances take ef- 
fect from the date of the mortygaye by 
relation, explained as above. 

Goodenow v. Ewer, 16 Cal. 461. 


265. If the mortgagee has no notice of 
these transactions, he could have all the lots 
in the mortgage subjected to the payment of 
his debts. Seo facts. 

Cheever v. Fair, 5 Cal. 337. 


266. The object of this provision in the 
statute is identification. It is not an indis- 
pensalle requisite to the validity of the mort- 
gage which would be valid if it stated the 
partics to have no occupation or profession. 

Ede v. Johnson, 15 Cal. 53. 

267. The severance and removal of a 
house from land covered by a mortgage 
withdraws the house from the mortgage lien; 
and after the removal the mortgayor or his 
assignee has a right to sell the house, and 
the purchaser may convert it tv his own use, 

Buckout v. Swift, 27 Cal 434. 


268. Pending a suit by two joint own. 
ers of land to recover possession, one conveys 
his half to the other, taking hack a mortgage 
for the purchase money, conditioned to be- 
coine due when the mortgagor recovers pos- 
session by the suit or conipromise, or when 
he parts with his title: //e/d, that the mort- 
gage dves not become due by a sale of half 
the lund to counsel employed to recover 
the possession, together with sales of most 
of the other half to various parties. 

Steinbuch v. Leese, 13 Cal. 363. 


269. If the property in the hands of the 
mortgagor could be charged with the pay- 
ment ot the sum sued for only upon tbe hap- 
pening of an event in future, thero is no 
reason why it should be sooncr lable in the 
hands of the vendee. Id. 

270. Such sales do not render a compliance 
with the conditions of the mortgage inpos- 
sible. <A recovery of the property by the 
vendees would mcet the terms of the con- 
tract and make the muney due. Id. 

271. Where the mortgagor dies after 
decree of foreclosure entered, and no admin- 
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istration is had upon his estate, it seems that 
there is no reason why the execution of the 
decree should be stayed. The suit is in the 
nature of a proceeding in rem. The de- 
cree binds the specific property, and the case 
is within the reason of the proviso in section 
141 of the act concerning the estates of de- 
ceased persons. Nagle v. Macy, 9 Cal. 426. 


272. In considering the operation of a 
mortgage upon subsequently acquired 
title, it is immaterial whether it be regarded 
as a conveyance of a conditional estate, as at 
common law, or as creating amere lien or 
incumbrance, as by the law of this state. 
Whatever in the instrument, treating it as a 
conveyance, would operate to transfer a sub- 
scquentlyacquired title tothe grantee, equally 
operates, treating the instrument as a lien or 
incumbrance, to subject such acquired inter- 
est to the purposes of the original security. 

Clark v. Baker, 14 Cal. 612. 


273. Terms of decree in an action, in the 
nature of a bill to redeem from a mortgage, 
is not yoverned by the provisions of the prac- 
tice act relating to foreclosure of mortyages. 
In such case, a decree of foreclosure and 
sale is neither necesssary nor proper, but the 
decree may properly prescribe the terms, in- 
cluding the time and manner of performance 
on which the redemption prayed shall be 
granted. Cowing v. Rogers, 34 Cal. 648. 


274. In such case, where default is made, 
the usual and proper judgment is that plaint- 
iff's complaint be dismissed. This judgment 
is not rendered in the first instance, but on 
motion of the opposite party, when it is made 
in making redemption as decreed. Id. 


275. A mortgage upon a flume or ditch 
not completed, ‘but projected and in process 
of construction, covers the whole work when 
completed, if apt terms expressing that in- 
tent are use in the instrument. 


Union W. Co. v. Murphy’s F.. Co., 22 Cal. 620. 


276. A flume for the conveyance of water 
isin the nature of real estate, and a mort- 
gaze upon it will, without any special pro- 
visions, include all improvements then upon 
the line of the work; and also all those which 
may afterwards be put thereon. 


277. B. bought the premises in contro- 
versy, and executed a note in part payment, 
which was afterward pen ans to the 
plaintiff. Soon after the transfer, the plaint- 
uti loaned B. an additional sum, and took his 
note and anew mortgage on the same lot, 
and his interest in another lot, and caused 
the first inortgage to be canceled and satisfied 
of record. Ina suit to foreclose the mort- 
gaze, the wife of B. intervened and claimed 
the premises as a homestead: //eld, that the 
laud was liable for the remainder of the 
purchase movey, no matter to what pur- 
pose it might be devoted. The land is 
charged with a debt which can only be dis- 
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charged by payment, voluntary relin- 
quishment, or the acceptance of some new or 
other security. Dillon v. Byrne, 5 Cal. 455. 


278. Where the estate of an insolvent 
is subject to liens, or mortgages created 
before the application in insolvency, proceed - 
ings therein do not affect such liens or mort- 
gages, and the right of the assignees is con- 

ned to the surplus. 
Rix v. McHenry, 7 Cal. 89. 


279. Subsequent creditors can not com- 
plain that the note and mortgage of a com- 
mon debtor were executed without consider- 
ation. Horn v. Volcano W. Co., 13 Cal. 62. 


280. When the owner of land contracts in 
writing with two persons at the same timo 
to execute to each a mortgage on the same, 
and cach has knowledge of the agreement 
with the other, and nothing is said about 
priority of mortgages, the mortgages after- 
wards executed stand upon an equality, 
although one may have been first executed 
and recorded. 

Daggett v. Rankin, 31 Cal. 321. 


281. By the terms of a chattel mortgage 
of wheat, the mortgagor was to harvest the 
same, and to deliver it into possession of the 
mortgagees; and, the question being as to 
who should bear the loss of a portion of the 
wheat, alleged to have been shipped by rail- 
road to the place of destination agreed upon, 
but which did not arrive, the court instructed 
the jury to the effect that if the wheat re- 
ferred to was shipped in the name of the 
plaintiffs, and the bills of sale taken in their 
name with their knowledge and consent, 
then they were in the possession and the 
owners thereof, and were liable for any loss 
resulting from their own negligence or 
carelessness, or that of their agents and em- 

loyces: J/eld, that the proposition was not 
iw. and that the instruction was erroneous. 
Perkins v. Eckert, 55 Cal. 400. 


282. A mortgage given by the husband 
and wife during the life of the husband may 
be enforced in an action against the hcirs 
after the husband's death. 

Brown vy. Orr, 29 Cal. 120. 

283. A mortgage, although in some sense 
mergedin the decree, remainsa muniment 
of the title which passes to the purchaser at 
the mortgage salc, to be looked to, not only » 
for the purpose of ascertaining the time at 
which the mortgage lien attached, but also 
(in the absence of express directions in the 
decree limiting the estate to be sold) the 
estate conveycd by way of mortgage. 

Vallejo Land Ass. v. Viera, 48 Cal. 572. 


284. Under section 72 of the conde of civil 
procedure, ‘‘ there can be but one action for 
the recovery of any debt * “ by mort- 
gage.” <Accordingly, where a mortgagee had 
prosecuted an action in Ohio to final judg- 
ment, upon a note secured by mortgage on 
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land in this state: J/eld, that he could not 
afterward maintain an action for foreclosure. 
Ould v. Stoddard, 54 Cal. 613. 


285. A stipulation in a mortgage, allowing 
counsel fees for a foreclosure, «loes not en- 
title the plaintiff to counsel fees unless he 
pays them, or at least has become liable for 
them. The plaintiff can not, under such 
stipulation, recover counsel fees for foreclos- 
ing his own mortgage. 

Patterson v. Donner, 48 Cal. 369. 

286. The lessee of land, in possession of 
the same, may, before he has planted, exe- 
cute a valid mortgage on the crop to be 
raised by him the coming cropping season. 

Arques v. Wasson, 51 Cal. 620. 

287. Where, upon a foreclosure of a mort- 
gage, the mortga:ce purchases the land for a 
sum less than the amount of the judgment, 
and dockets a judgment for the deficiency, 
the purchaser from the mortgagor of the 
land, pending the time for redemption, is 
entitled as successor in interest to redeem 
from the mortgagee, without paying the 
amount of the deficiency. 

Simpson v. Castle, 52 Cal. 644. 


288. Where a promissory note, due to a 
corporation two years after date, was secured 
by a mortgage which provided that ‘‘in 
case of default by the mortgagor in the pay- 
ment of said note or interest, or in the per- 
formance of any of the conditions hercof, 
then the mortgagee may, at its option, either 
commence procecdings to foreclose this mort- 
gage in the usual manner, or cause the said 
premises or any part thereof to be sold:” 
/leld, that the failure to pay the interest as 
it became due authorized a forcclosure for 
such interest only, and not for the principal. 

Bk. of S. L. Obispo v. Johnson, 53 Cal. 99. 


289. A debt secured by note and mortgage 
made and executed before the passage of the 
legal tender act may be discharged in legal 
tender notes, if they contain no stipulation 
requiring payment to be male in coin. 

Belloc v. Davis, 38 Cal. 243. 


290. A subsequent mortgagee, who has 
been made a party to an action foreclosing a 
prior mortgage, can wot maintain a separate 
action to enjoin a sale under the judgment, 
and to be subrogated to the rights of the 
plaintiff, on the ground of a tender of the 
amount due on the judgment; his remedy is 
by motion in the action foreclosing the mort- 
gage. Ketchum v. Crippen, 37 Cal. 223. 


291. If the owner executes two mort- 
gages upon the same land, and the prior 
mortgagee enforces his mortgage in equity, 
without making the junior mortgagee a 
party defendant, and purchases the pony 
at the sale, and receives a sheriff's deed, the 
en mortgagce may file a bill to redeem; 

ut if his complaint contains only the usual 
averments in an action to enforce a mortgage, 


MORTGAGE. 


and makes no reference to the prior mort- 

gage, sale, and purchase, the court can not 

enter a decree authorizing him to redeem. 
Carpenter v. Brenham, 50 Cal. 549. 


292. In a suit to foreclose a mortgage, it 
is competent for the defendants to introduce 
in evidence a subsequent written agree- 
ment of the parties, by which an assign- 
ment of the rents of the mortgaged prem- 
ises, until full payment of the mort age debt, 
is made by the mortgagor and accepted by 


the mortgagee. 
Angier v. 
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108, 215, 216. 

HusBAND AND WIFE, 
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69, 179. 

Inrancy, 15. 
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Masterson, 6 Cal. 61. 


INSTRUCTIONS, 89. 
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INTERVENTION, 20. 
JURISDICTION, 251. 
Lanp, 34, 77. 
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LimiraTions, 40, 153, 
153a, 219-239. 
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Mexican Law, 33. 
Money HAD AND RE- 
CEIVED, 29. 
ParrTies, 163, 167. 
PLEADING, 99, 106, 
605, 1410, 1462. 
PLEDGE, 16-18. 
Powrror ATIORNEY, 
68, 72-75. 
PronaTe Law, 174, 
237-241, 255, 275, 
283, 430. 
QvIieTING TITLE, 15. 
RELEASE, 13. 
Roap, 48. 
SEAL, 27. 
SpeciFic CONTRACT, 
20. 
STATUTE OF FRAUDS, 
93-101. 
SURETY, 12. 
TENDER, 18. 
TRESPASS, 30. 
VENDOR AND PurR- 
CHASER, 9. 
VERIFICATION, 15. 


MOTION. 


1. GENERALLY. 
8. NoTICE OF. 


GENERALLY. 


1. A motion, within the meanin 


of the 


statute concerning fees, is an application 
for a rule or order by a party to an action 
or proceeding; and the motions, rules, or 
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orders, for the entry of which the clerk is en- 
titled to collect fees, are such as are entered 
on the application of some party, who is 
bound by law to pay for the service rendered. 

Bicknell v. Amador Co., 30 Cal. 237. 


2 Where there was evidence before the 
jury, connecting adefendant not served with 
process with the trespass: //eld, that a mo- 
tion by the other defendants to strike his 
name from the record, was properly over- 
ruicd. Gates v. Nash, 6 Cal. 192. 


3. The motion must be made in the name 
of the plaintiff in the execution. 
Wilson v. Broder, 10 Cal. 486. 


4. A motion to set aside an order, en- 
tered at a term of the court next preceding 
the passage of the act of April 2, 1866, 
amending the sixty-eighth section of the 
practice act, and within five months after 
the adjournment of said term, was made in 
due time. Bensley v. Ellis, 39 Cal. 309. 


5. A motion may be made to vacate an 
ex parte order granting a writ of assist- 
ance, San Jose v. Fulton, 45 Cal. 316. 


6. A motion is an application for a rule or 
order made tiva toce to a court or judge. 
Maliiag out and filing a written application 
for such rule or order is not suflicient. The 
attention of the court must be called to it, 
and the court moved to grant it. 

People v. Ab Sam, 41 Cal. 645. 


7. A motion made, in the usual course of 
ractice, which has once been denied, may 
e renewed by leave of the court; and 
unless there is an abuse of discretion in 
granting this leave, the order will not be 
disturbed by the supreme court. 
Bowers v. Cherokee Bob, 46 Cal. 279. 


NOTICE OF. 


S. It is irregular to entertain an ex purte 
motion to take the defendant’s answer off 
the tiles, without proof that a copy of the 
athdavit on which the motion is founded! 
tovether with notice of the motion, hgs becn 
served on the defendant’s attorney a reason- 
able time before making the motion. 

Stevens v. Ross, 1 Cal. 94. 


9. Where a party, in his notice of inotion 
served on the adverse party, asks for a spe- 
citic relief, or for such other or further order 
as may be just, the court may afford any 
relief compatible with the facts of the case 
presented. People v. Turner, 1 Cal. 152. 


10. Where both parties appear, no notice 
whatever is necessary to be shown. 
McLeran v. Shartzer, 5 Cal. 70. 


11. When the statute speaks of notice of 
a motion, it means written notice, or notice 
in open court, of which a minute is made by 
the clerk. Borland v. Thornton, 12 Cal. 449. 


Estopre., 17. | New TaiAL, 268-501. 


INTEREST, 24. 


MULTIFARIOUSNESS. 
PLEADING, 231. 


MUNICIPAL BOND. 
INJUNCTION, 224. 
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1. In GENERAL. 

. PoOWERs. 

. PowER oF LEGISLATURE OVER. 
. ORDINANCES, 

. CONTRACTS. 

. IMPROVEMENTS. 

. LIABILITY. 


IN GENERAL 


1. Municipal corporations are compound 
beings. They exercise governmental powers, 
and also possess the capacity to receive and 
dispose of their property, like private in- 
dividuals. In the former capacity, the exer- 
cise of its delegated discretion can not be 
controlled by the judiciary, but in the lat- 
ter, its acts are subject to judicial control 

Holland v. San Francisco, 7 Cal. 361. 


2 As a City may, by legislative enacs- 
ment, spring from the body of a county, 
thero is no reason in law why it may not be 
resolved back into its original elements, or 
why the power which called this political 
being into existence may not again destroy it. 

People v. Hill. 7 Cal. 97. 


3. A town wi.ose act of incorporation has 
been decided to be unconstitutional by tl.c 
supreme court has no legal existenco as a 
corporation, and a judgment against it would 
beamerenullity. Colton v. Rossi, 9 Cal 595. 


4. A municipal corporatica, outside of its 
governmental eek is in many respects 
to be regarded the same as a private cor- 
poration, and its officers and agents through 
whom it acts must be presumed to know the 
contracts it enters into, the purchases it 
makes and the property it uses. The know]- 
edge of such matters must rest with some of 
its officers, and the corporation can not shel- 
ter itsclf under an assertion of ignorance. 

Gas Co. v. San Francisco, 9 Cal. 453. 


5. A municipal corporation is a public 
institution, created for public purposes. 
The municipality is a political subdivision, 
or department of the state, governed, regu- 
lated and constituted by public law; the 
agents who administer its affairs derive 
their powers f om the legislature, and can 
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only act in obedience to legislative author- 
ity. The original power to control, as 
well as to create them, is in the legislature; 
and the legislature can as well immediately 
direct the use and disposition of the public 
lands of such corporation, as a general rule, 
as it can mediately so do by appointing or 
providing for the appointment of agents, or 
giving authority for that purpose; in other 
words, what the legislature can authorize to 
be done, it can itself do. 

Payne v. Treadwell, 16 Cal. 220. 


6. A municipal corporation is an entity, 
Pores ns for many Lae the attributes 
of individuality, and in the exercise of its 
legitimate powers can only act by and through 
its agents appointed in the mode prescribed 
by the law ot its creation. The rights of the 
individual corporators of a municipal corpo- 
ration can only be enjoyed by and through 
the agents appointed by law to exercise the 
corporate powers. 

People v. Coon, 25 Cal. 635. 

7. An act of the legislature which re- 
quires the supervisors of a county, upon 
the petition of persons in the possession of 
more than one half of the acres of any speci- 
fied portion of the county, to erect such 
specified portion into a levee district for 
the Bald ais of reclaiming the same from 
overtlow, and then provides the details b 
which the reclamation shall be effected, 
makes a levee district organized by the board 
of supervisors a aera and a public 
corporation, even if the act does not in 
terms declare it a corporation. 

Dean v. Davis, 51 Cal. 406. 

8. i vapeta teh corporations are but sub- 
ordinate su ons of the state gov- 
ernment, which may be created, altered, or 
abolished, at the will of the legislature, 
which may enlarge or restrict their powers, 
direct the mode and manner of their exercise, 
and define what acts they may or may not 
perform, subject, however, to the limitation 
that the legislature can not direct the per- 
formance of an act which will impair the 
obligations of # contract. 

San Francisco v. Canavan, 42 Cal. 541. 


9. Incorporated cities are mere govern- 
mental instruments for the purposes of in- 
ternal administration, like counties cre- 
ated by law for the same purpose. 

Winbigler v. Los Angeles, 45 Cal. 36. 

10. The county of Sacramento is sub- 
ject to the provisions of the code respecting 
the government of counties. 

People v. Sacramento Co., 45 Cal. 692. 


Ll. The act of 1863, which declares that 
the board of supervisors of Sacramento 
county shall be a body politic and corporate, 
does not make that county a municipal cor- 
poration within the meaning of that term as 
uscd in the nineteenth section of the political 
code. Id. 
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12. A legislative act by which a city is 
incorporated isa public act of which courts 
are Lound to take judicial notice. 

People v. Potter, 35 Cal. 110. 

13. There is a clear distinction between 
most municipal corporations as they exist in 
Great Britain, and those of a more recent 
date in the United States. The former de- 
pend upon prescription for their existence 
and authority, while the latter depend upon 
their respective charters. 

Herzo v. San Francisco, 33 Cal. 134. 


14. The individual corporators of the 
city and county of San Francisco did not 
acquire such right in the capital stock of the 
Central Pacific railroad company, separate 
and distinct from the municipal corporation, 
as to disable the legislature trom conlerring 
on the board of supervisors the authority to 
settle the claim of said company for six hun- 
dred thousand dollars of the bonds of said 
city and county, by withdrawing the sub- 
scription of the city and county to the capi- 
tal stock of said company, and releasing its 
right to stock, and executing a less amount 
of bonds in lieu thercof. 

People v. Coon, 25 Cal. 635. 

15. If the petition to the board of super- 
visors appears on its face to be signed by 
ahaa owning @ majority of acres, and the 

istrict is in fact exercising corporate pow- 
ers, the validity of its corporate existence 
can be tested only by proceedings in behalf 
of the people, and it can not be shown in a 
collateral action that persons owning a ma- 
jority of acres did not sign the petition, and 
that the charter was therefore procured 
through fraud. Dean v. Davis, 51 Cal. 406. 


16. Title 3, part IV of the political code 
does not apply to any municipal corporations 
existing at the time it went into effect. 

Ex parte Simpson, 47 Cal. 127. 


POWERS OF. 

17. re or quasi corporations, 
possess only such Corporate powers as are 
expressly given by statute or by their char- 
ter, and such as are necessary to the exercise 
of the powers enumerated. 

Dunbar vy. San Francisco, 1 Cal. 355. 


18. The powers of municipal corporations 
are limited to the express grant of their 
charters; and the object of their creation is 
governmental, and not commercial, 

Low v. Marysville, 5 Cal. 214. 


19. Charters of corporations are special 
grants of power. The corporation has no 
powers except those expressly given, or which 
are necessary to the exercise of those ex- 
pressly given. 

Oakland v. Carpentier, 13 Cal. 5-40. 

20. Charters of municipal corporations are 
special grants of power trom the sovereipn 
authority, and must be strictly construed. 
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Whatever is not given expressly, or as neces- 
sary means to the execution of expressly 
given powers, is withheld. 

Douglass v. Placerville, 18 Cal. 643. 
21L Where the charter of a corporation 
ints uut a particular mode of conveying 

Ite property, it can only be conveyed in the 
mode prescribed. 
Holland v. San Francisco, 7 Cal. 361. 
22. A recitalin a conveyance by the 
trustees of a town that it was e in 
obedience to a judgment of the county court, 
which judgment was subsequently decided 
to be void, doves not invalidate the deed if it 
contain operative words of conveyance suffi- 
cient to transfer the title. 
Ryan v. Tomlinson, 39 Cal. 639. 


23. The recitals touching the void judg- 
ment may be rejected as surplusage, and 
the dee] remain a valid operative canvey- 
ance, which can not be impeached by a 
stranger to the transaction, not in pay 
with any of the parties. I 


24. Where a municipal corporation has 
the power to perform an act, and in the ex- 
ecution thereof the prescribed form is not 
followed, it has the power to subsequently 
ratify and confirm the informal act, soas to 
make it as binding as if originally done in 
the proper manner. 

Lucas v. San Francisco, 7 Cal. 463. 


25. Where the charter of a city author- 
izes the city council ‘‘ to make by-laws and 
ordmances, not repugnant to the constitu- 
tion and laws of the United States, or of this 
state; to make appropriations for objects of 
city expenditure; to purchase, receive, and 
hold, for the use of the city, real and per- 
sonal estate; and to pass such other by-laws 
and ordinances for the regulation of said city 
a3 they may deem necessary;” the author- 
ities may employ attorneys to protect 
the interests of the city in litigation. 

Smith v. Sacramento, 13 Cal. 531. 


26. The distinction taken between the 
powers of a municipal corporation, when 
acting in its political and governmental 
charter, and when acting with refer- 
ence to its private property, has no 
application to the questions involved in 

e case at bar. Its powers, whether re- 
garded as political or governmental, or those 
of 2 mere private corporation, could be ex- 
ercised only in conformity with the pro- 
visions of the charter. The legislature could 
impose such restrictions as it thought proper, 
and it saw fit to require the formalities of 
lejrislation for the disposition of the city 
property as it did for the imposition of taxes, 
the r.gulation of the fire department and 
matters connected with the general welfare 
of the city. 

McCracken v. San Francisco, 16 Cal. 591. 


27. A municipal corporation derives all 
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its power from its Charter, and where ita 
charter prescribes the mode in which its 
contracts shall be made, no contract will - 
bind the corporation unless made in that 
mode. Zottman v. San Francisco, 20 Cal. 96. 


28. A municipal corporation is the creature 
of the statute, invested with such power only 
as is conferred by the statute. A municipal 
corporation has no power to receive 
money, unless authorized to do so by its 
charter. Herzo v. San Francisco, 33 Cal. 134. 


29. An act authorizing a municipal cor- 
poration to enter into a contract with a 
party to supply the city with water and ma- 
chinery, and connecting pipes for supplyin 
the water, does not authorize the municip 
authorities to purchase a site upon which to 
erect the water works. 

People v. McClintock, 45 Cal. 11. 


30. When the charter of a municipal cor- 
ration authorizes the municipal legislativo 

y to enact ordinances to prohibit prac- 
tices which are against good morals, or con- 
trary to public decency, and such body de- 
termine as a fact that a particular practice, 
such as the uttering of profane languaze, is 
against good morals, and prohibit it by 
ordinance, the decision of such body on this 
question is final, and the court will not re- 
view it. Ex parte Delaney, 43 Cal. 478. 


31. A municipal legislative body, if em- 
powered by law to prohibit or suppress prac- 
tices against good morals or public decency, 
may, by ordinance, punish the uttering of 
profane language, whether uttered mreguent 7 
or only once by the same person. Id. 


32. If the charter of a city requires any 
sale or lease of the real estate of such city 
to be made at public auction to the hizhest 
bidder, an ordinance of the council of the 
city making a lease of any portion of its 
realty to a corporation, upon the payment of 
a rent reserved, is void, and passes no title 
to the corporation. 

S. F. & O. R. R. Co. v. Oakland, 43 Cal. 503. 


33. A city ordinance, duly authorized, im- 
posing a penalty for feeding still slops to 
cows, and also for vending the milk of cows 
sv fed, amounts to an authoritative pro- 
hibition in both respects; and the prohibited 
act becomes thereby unlawful. 

Johnson v. Simonton, 43 Cal. 242. 


34. Tho amendments to the charter of the 
city of Marysville provide that the com- 
mon council shall not take stock ‘‘in any 
public improvement, or effect a loan for any 
purpose, without first obtaining the consent 
of the people, at an election held for that 
purpose:” f/eld, that this could not be ex- 
tended to improvements other than muni- 
cipal in their character, and the legislature 
did not intend to invest the city with au- 
thority to embark in speculative enterprises 
of improvement. Under this provision the 
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city has no power to subscribe stock in the 
Citizens’ steam navigation company. 
Low v. Marysville, 5 Cal. 214. 


35. The charter of the city of Placer- 
ville (stats. 1859, p. 77) does not authorize 
the authorities of oe city to levy and collect 
a tax for making a survey of a railway route 
from that city to Folsom. The argument 
that a railroad extending from or to the city 
is as much a means of municipal benefit as a 
street in the city, gas or water works, and 
that the length or extent of the road is not 
important in this respect, the municipal 
character of the work depending on its adap- 
tation to the benefit of the municipality, 1s 
conclusively met by the fact that, whether 
this be a municipal work or not, it is not a 
work authorized by the charter, neither ex- 
pressly nor by necessary implication. 

Douglass v. Placerville, 18 Cal. 643. 


36. The common council of the city of 
Stockton, under the charter of 1862, have 
power to make ordinances to prevent cattle 
and hogs from running at large over the 
strects and public places within the corporate 
limits of the city. 

Amyx v. Taber, 23 Cal. 370. 


37. Parties dealing with a municipal cor- 
poration are chargeable with full knowledge 
of its powers, and act at their peril. 

Branham v. San Jose, 24 Cal. 585. 


38. A municipal corporation, if authorized 
to do so by law, may compromise a valid 
claim against it, and the valid claim is a con- 
sideration which will support the compro- 
mise. People v. Sups. 8. F., 27 Cal. 655. 


39. Corporations in this state, except for 
municipal purposes, must be formed under 
general laws, and can exercise no powers 
except such as are conferred by these gen- 
eral laws. ‘The legislature can not confer 
on such corporations any powers or grant 
them any privileges, by special act. 

San Francisco v. 8S. V. W. W., 48 Cal. 493. 


40. When the municipal authorities of a 
city act under an authority derived from a 
statute, they must follow strictly its provis- 
ions. Glass v. Ashbury, 49 Cal. 571. 

41. A municipal corporation can only act 
in the cases and in the mode prescribed by 
its charter. McCoy v. Briant, 53 Cal. 248. 


42. Where the legislature authorized a 
municipal corporation to issue bonds ‘‘at 
such time or times as the board of trustees 
may by resolution direct,” and bonds of the 
city were issued under the corporate seal, 
but without the passage of a resolution au- 
thorizing the issue: J/eld, that the bonds 
were void. Id. 


POWER OF LEGISLATURE OVER. 


43. The powers of a municipal corporation 
may ve increased, restricted, or repealed by 
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the legislature at will, saving only vested 
rights. Blanding v. Burr, 13 Cal. 343. 


44. The legislature may authorize a mu- 
nicipal corporation to pay Claims invalid in 
law, but equitable and just in themselves. 


45. The powers delegated by the govern- 
ment tomunicipal corporations are trusts not 
subject to be deleyated by the corporation. 

Oakland v. Carpentier, 13 Cal. 540. 


46. Municipal corporations have no power 
to subscribe to the stock of private corpora- 
tions without being authorized so to do by 
the legislature. 

French v. Teschemaker, 24 Cal. 518. 


47. The legislature has the constitutional 
power to direct a sale of pueblo lands 
owned by a municipal corporation, by com- 
missioners, and an application of the proceeds 
to the erection of public buildings. 

San Francisco v. Canavan, 42 Cal. 541. 


48. The power of the Icgislature to ap- 
propriate the moneys of municipal corpo- 
rations in payment of claims, ascertained b 
it to be equitably due to individuals, thongh 
such claims be not enforceable in the courts, 
depends largely upon the legislative con- 
science, and will not be interfered with by 
the judicial departinent, unless in exceptional 
cases. Creighton v. San Francisco, 42 Cal. 446. 


49. The legislature had the constitutional 
power to direct and control the atisirs and 
property of a municipal corporation for mu- 
nicipal purposes, and nay, for such purposes, 
so control its affairs by appropriate leyisla- 
tion as ultimately to compzl it, out of the 
funds in its treasury, or by taxation, to pay 
a demand which in good conscience it ought 
to pay, though there be no legal lability to 
pay it. Sinton v. Ashbury, 41 Cal. 525. 


50. The opening of streets in a city is 
clearly a municipal purpose; and whether the 
cost of such enterprises should be borne by 
the contiguous property, or by all the prop- 
erty of the city, or a certain proportion of 
each, is a matter for legislative discretion. 


Sl. An act of the legislature, authorizing 
and empowering the board in which the cor- 
porate authority of a city is vested, to con- 
vey to a railroad company ‘‘ not to exceed 
five thousand acres of the land of the city, or 
such parcel thereof as they may deem advis- 
able, and upon such terms and conditions as 
they may determine,” even if mandatory, so 
far as the act of conveyance is concerned, 
vests the board with discretionary power 
as to the quantity to be conveyed, and the 
terms of the conveyance. 

S. Dv. 8. D.& L. A. R. Co., 44 Cal. 106. 

52. If an act of the lezislature, authoriz- 
ing the board exercising the corporate au- 
thority of a city to convey its lands to a cor- 
poration, vests the board with any discretion 
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in the matter, a member of such board, who 
is a stockholder or director in the corpora- 
tion, cau not act officially in the board in re- 
lation to the matter, or in making the con- 
vevance, and if he does, and his vote or sig- 
nature to the deed was requisite to complete 
the conveyance, the deed will be set aside as 
a cloud on the title. Id. 


53. The legislature has not the power to 
levy an assessment not uniform and cqual, 
in an incorporated city, for the purpose of 
improving oa street, nor can it, after an as- 
eesomeut has been made by the municipal 
autaurities for such purpose which is void 
for want of uniformity and equality, validate 
it. People v. Lynch, 51 Cal. 15. 


54. The legislature can not directly exer- 
cise the power of assessment within an incor- 
porated city, but may empower the munici- 
pal authorities to do so. Id. 


§5. The levislature can not, by special 
act, deprive the city council or other appro- 
priate local authority of a municipal corpora- 
tion of all discretion in respect to a local 
improvement when, by the charter of the 
city, the matter of such improvements is left 
to the judgment and discretion of such Ber 


authority. 
ORDINANCES. 


56. A clause in the charter of a municipal 
corporation having two boards of aldermen, 
which requires an ordinance that has passed 
one board to be published in a paper before 
it is :ent to the other, and that no ordinance 
which has passed one board shall be acted on 
by tle other on the same day, except by 
unanimous consent, in not mercly directory, 
and an ordinance passed in violation of its 
provisions is void. 


Herzo v. San Francisco, 33 Cal. 134. 


57. Ordinances for the sale of property of 
& munici,al corporation are subject to the 


rules of interpretation applicable to the writ- | 


ten instruments of individuals, and not to 
those by which laws are construed. 
Holland v. San Francisco, 7 Cal. 361. 


CONTRACTS. 


58. As to the contracts of corporations, 
the rule is that where the question is onc of 
capacity or authority to contract, arising 
either ona question of regularity of organ- 
ization or of power conferred by the charter, 
a party who has had the benefit of the con- 
tract can not, in an action founded upon it, 
contest its validity. And this rule applies 
with cqual force to all corporations, public or 
private. 

Argenti v. San Francisco, 16 Cal. 255. 

59. Contracts of corporations, whether 
peblic or private, stand on the same footin 
with the contracts of natural persons, an 
devend on the same circumstances for their 
validity and effect. The doctrine of ratifi- 
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cation and estoppel is as applicable to cor- 
porations as to individuals, and the former 
are bound by the acts of their agents in the 
ares manner and to the same extent as the 
atter. 


60. A municipal corporation may contract 
bY ordinance, and an ordinance accepting 
of the terms of a proposition made to the 
municipality amounts to an assent to the 
contract on the part of the corporation, and 
not a mere declaration of intention to enter 
into a contract. 

People v. Sups. S. F., 27 Cal. 655. 


61. A municipal corporation is not bound 
by a contract made by its officers, unless 
the act of incorporation delegated the power 
to make it. 

Wallace v. San Jose, 29 Cal. 180. 


62. Those who contract with a munici- 
pal rgd apts are bound to know the ex- 
tent of the power of its oflicers. Id. 


63. Where, in a suit brought by a muni- 
cipal corporation upon a contract made 
under an ordinance, the defendant offered to 
prove a parol change in the contract which 
the court refused to allow: f{edd, not to be 
error, as the change in the contract could 
only be by ordinance. 

Sacramento v. Kirk, 7 Cal. 419. 


64. In all matters in which a municipal 
corporation has power to contract, a subse- 
quent ratification of a contract entered 
into on its behalf without authority, and 
which docs not bind it, binds the corporation 
as effectually as though it had contracted in 
the first instance. 

People v. Swift, 31 Cal. 26. 


65. Where an authority to do any partic- 
ular act on the part of a corporation can only 
be conferred by ordinance, a ratification of 
such act can only be by ordinance. 

McCracken v. San Francisco, 16 Cal. 591. 


66. Where the board of trustees of a mu- 
nicipal corporation makes a grant of its fran- 
chises and lands which is not void, but only 
voidable, the corporation cau not obtain the 
aid of a court of equity to set aside the 
grant without doing equity—that is, without 
tendering compensation to the grantee 
for the expenditures which he may have 
incurred under the grant, relying upon its 
validity. Oakland v. Carpentier, 2] Cal. 642, 

67. All persons contracting with a munic- 
ipal corporation must, at their peril, inquire 
into the power of the corporation or its 
otticers to make the contract, and a contract 
beyond the scope of the corporate power 13 
void, although it be under the seal of the 
corporation. McCoy v. Briant, 53 Cal. 247. 


IMPROVEMENTS. 


68. The words public improvements, 
when applied to a municipal government, 
must be taken ina limited sense, as apply- 
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ing to those improvements which are the 
proper subjects of police and municipal reg- 
ulation, such as gas, water, almshouses, 
hospitals, etce., and can not be extended to 
subjects forcign to the object of the incorpo- 
ration, and beyond its territorial limits. 
Low v. Marysville, 5 Cal. 214. 
69. The right to fit up a building for 
city or public puree and provide suitable 
accommodations for the transaction of the 
business of the city, is a necessary incident 
to the administration of every municipal 
government. People v. Harris, 4 Cal. 9. 


70. If a city owns and is seised and pos- 
sessed of land, and an act is passed by the 
levislature appointing commissioners to im- 
prove it, and authorizing them to take pos- 
session of it, the commissioners may, in a 
careful manner, reinove from the premises 
one who occupies the same as a servant and 
employee of the city, and may also remove 
his buildings. Swift v. Canavan, 52 Cal. 417. 


LIABILITY. 


71. Under some circumstances a municipal 
corporation may become liable by implica- 
tion. The obligation to do justice rests 
equally upon it as upon an individual. It 
can not avail itself of the property or labor 
of a party, and screen itself from responsi- 
bility under the plea that it never passed an 
ordinance on the subject. As against indi- 
viduals, the law im»lies a promise tu pay in 
such cases, and tle implication extends 
equally against corporations. 

Gas Co. v. San Francisco, 9 Cal. 453. 


72. A corporation carat in the disposal 
of its property, under a full knowledge of 
the facts, can not plead z carniy of the 
law, and its contract being binding on it, 1s 
also binding upon the parties purchasing. 
Holland v. San Francisco, 7 Cal. 361. 


73. A corporate act is not essential in all 
cases to fasten a liability, and if it were nec- 
essary the law would sometimes presume, in 
order to uphold fair dealing, and prevent 
yross injustice, the existence of such act, and 
estop the corporation from denying it. 

Gas Co. v. San Francisco, 9 Cal. 453. 

74. Where the contract is executory, 
the corporation can not be held bound unless 
the contract is made in pursuance of the 
provisions of its charter; but where the con- 
tract has been executed, and the corporation 
has enjoyed the benefit of the cousideration, 
an implied assumpsit arises against it. — Id. 

75. It will be presumed, for the purposes 
of justice, that the authority exercised by 
the otlicers of the corporation was properly 
delegated to them, and that contracts made 
by them, without authority, have been rati- 
fied. Td. 


76. Incorporated cities are not liable for 
injuries sustained by private individuals, 


caused by the neglect of the city officers in 
dete its streets in repair, unless made so 
lable by the acts under which they are in- 
corporated. 
Wiubigler v. Los Angeles, 45 Cal. 36. 
77. As a rule, the powers of corpo- 
rations, municipal or others, must be exer- 
cised in the mode pointed out by the charter. 
But even a want of authority is not, in all 
cases, a sufficient test of the exemption of 
the corporation from liability in matters of 
contract. An executory contract, made with- 
out authority, can not be enforced; but where 
the contract has been executed, and the cor- 
poration has received the benefit of it, the 
law interposes an estoppel, and will not 
permit the validity of the contract to be 
questioned. 
Argenti v. San Francisco, 16 Cal. 225. 


78 Asa general rule, a city is only liable 
upon express Contracts authorized by ordi- 
nance, The exceptions relate to lhabilities 
from the use of money, or other property, 
which does not belong to her, and to liabili- 
ties sprinving from neglect of duties imposed 
by her charter, from which parties are en- 
joined. Id. 


79. Even these exceptions are limited in 
many instances, as where the property or 
money is received in disregard of positive 
prohibitions in her charter, as for instance, 
upon the issuance of bills of credit. Id. 


80. Cases as to the liability of municipal 
corporations on Contracts, express or im- 
plied, just as individuals, are liable, cited 
and commented on. Cases opposed, cited 
and commented on. Id. 


81. If a municipal corporation has become 
bound by a vote of its electors, taken under 
a law of the legislature, to subscribe to the 
stock of a railroad company, and pay the 
amount of its subscription in its bonds, and 
then makes a compromise with the railroad 
company by which it agrees to deliver the 
company a less amount of its bonds in con- 
sideration of being released from its sub- 
scription, the delivery of this less amount of 
bouds is not a donation to the railroad com- 
pany, noris the fact that the railroad does 
not touch the city and is not one of local in- 
terest, a detense in an action to compel the 
issuance of the bonds under the compromise. 

People v. Sups. 8. F., 27 Cal. 635. 

82. Where a statute imposes upon the 
officers of a municipal corporation the duty 
of levying a tax to pay the corporate 
debits, such officers can be compeiled by 
appropriate legal proceedings to discharge 
the duty. 

Underhill v. Trustees Sonora, 17 Cal. 172. 


83. A municipal corporation, acting under 
a charter expressing the mode in which its 
contracts for the improvement of its 
property shall be made, can not be rendered 
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liable for improvements made in the absence 
of such contract, on the und of an im- 
lied contract to pay for benefits received. 
he law never finplies an agreement against 
its own restrictions and prohibitions; it never 
implics an obligation to do that which it for- 
bids the party to agree to do. 
Zottman v. San Francisco, 20 Cal. 96. 


84. An act of the legislature authorizing 
a municipal corporation to subscribe for 
stock of a railroad company, the subscrip- 
tion to be made upon the condition that the 
municipal corporation shall not be liable for 
the debts of the company, and that the 
provision as to said liability be made a part 
of and be stipulated in all contracts made by 
the railroad company for the construction 
and equipment of its road, does not exempt 
the municipal corporation from liability for 
the debts of the railroad company further 
than such exemption can be secured by per- 
sons contracting with the railroad company 
expressly stipulating in their contracts to 
waive all claims against the municipal body 
for yauyment of the debt. 
French v. Teschemaker, 24 Cal. 518. 


85. If the officers of a municipal corpora- 
tion receive into ita treasury money obtained 
from a sale of the property of the city, which 
sale is void for want of power in the corpora- 
tion to make it, the purchaser can not re- 
cover the money back from the city. In 
such case, if the city had no power to make 
the sale she has no power to receive the 
money, and the act of its officers in placing 
the money in the treasury is not the act of 
the city, but the unauthorized act of its 
agents, who alone are liable for the money. 
if, in such case, the city, after the money is 
in its treasury, appropriates it to municipal 
purposes, the appropriation makes it liable, 

rovided it is made by valid ordinances; but 
if an appropriation is made by virtue of 
ordinances which are void, because not passed 
in accordance with the charter, the city is 
not liable for the money, even if it is ap- 
plied by the officers to pay city «debts and 
expenses. If the ordinance under which the 
treasurer of a municipal corporation pays out 
mouey is void, the payment by the treasurer 
is not on appropriation of the money by the 
city. _Herzo v. San Francisco, 33 Cal. 134. 


86. If the levee commissioners of a city, 
by virtue of authority vested in them by an 
act of the legislature, and independent of 
the city authorities, excavate a Canal in the 
vicinity of the city, to turn the water flowing 
in a river, and prevent it from overflowing 
the city, one injured by the water flowing 
in the canal has no claim, equitable or legal, 
against the city for his damages. 

Hoagland v. Sacramento, 52 Cal. 142. 

87. At common law, and in the absence 
of statutory provisions, a municipal corpora- 
tion is not liable for damages sustained by 


the negligence of the persons acting in its 
fire department. 
Howard v. San Francisco, 51 Cal. 52. 


Const. Law, 56, 57. | JURISDICTION, 283. 
ConTRACcT, 316. LAND, 5831. 
Corp’r10ns, 7, 9, 35. | PLeabviING, 1011. 
DEFAULT, 23, 24. San Francisco, 1. 
got DoMAIN, | SAN Jose, 1. 
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MUNICIPAL CRIMINAL COURT. 
JURISDICTION, 285, 287. 


MUNICIPAL FINE. 


1. Fines properly imposed in the court of 

a mayor or recorder of a city, or before any 

municipal officer of a corporation, must be 

paid into the treasury of the city or other 
corporation. — 

People v. Sacramento, 6 Cal. 422. 


2. There is no statute which alters the 
rule as to tho city of Sacramento. Id. 


3. A fine imposed in the county court for 
wronyfully demanding and coliecting toU for 
the privilege of passing over a road, is not a 
municipal tine within the meaning of section 
4 of article VI of the constitution. 

People v. Johnson, 30 Cal. 98. 


4. A municipal fine, within the meaning 
of section 4 of article VI of the constitution, 
is such a fine as is imposed by the local laws 
of particular places, such as towns or a 

Id. 


5. On the trial of a criminal action for 
wrongfully celeron on a road, the le- 
gality of the fine to be imposed, in case of a 
conviction, is not involved within the mean- 
ing of section 4 of article VI of the consti- 
tution. Id. 


MURDER. 
Crimina_ Law, 9, 109, 125, 139, 399, 930, 1624. 


NAME. 


1. If a company is sued by a wrong name, 
but answers by its true name, and judgment 
is rendcred against it by its true name, the 
judgment is not void, and the supreme court, 
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on appeal, in affirming the judgment, will 
direct the court below to substitute the true 
name in the complaint. | 

Mahon v. S. RK. T. R. Co., 49 Cal. 269. 


2 Where a party defendant is sued, and 
answers by a wrong name, and judgment 
is entered against him accordingly, no ad- 
vantage can be taken of the misnomer. 

McCreery v. Everding, 54 Cal. 168. 


CORPORATION, 38, 66. | JUDGMENT, 96. 
CriminaL Law, 246. 


NAPA COUNTY. 
HicHuways, 65, 


NATIONAL LAW. 


1. By the law of nations, independent of 
treaty stipulations, the inhabitants of a 
ceded territory retain all rights of property; 
and, by the stipulations of the treaty of 
Guadalupe Hidalgo, those citizens of the 
Mexican republic, in the territories ceded, 
who elected to become citizens of the United 
States, are protected in the enjoyment of 
their property. Ferris v. Cuover, 10 Cal. 589. 


2. By the law of nations, independent 
of treaty stipulations, the cession of terri- 
tory from one government to another does 
not impair the rights of the inhabitants to 
their property. ‘They retain all euch rights, 
and are entitled to protection in them tothe 
same extent as under the former govern- 
ment. Public property and the sov- 
reignty over the territory are only consid- 
ered as p:ssing by the cession. 

Teschemacher v. Thompson, 18 Cal. 11. 

3. When, therefore, California was ceded 
to the United States, the rights of property 
of ils citizens remained unchanged. By the 
law of nations those rights were sacred and 
inviolable, and the obligation passed to the 
new goverument to protect and maintain 
them. The obligation was political in its 
character, binding upon the conscience of 
the new government, and to be executed by 
proper legislative action, when the requisite 
protection could not be afforded by the ordi- 
nary course of judicial proceedings in the 
established tribunals, or by existing levisla- 
tion; and independent of the te Rte 
arising from the law of nations, the United 
States, by the treaty of Guadalupe Hidalgo, 
in ctlect stipulated for the protection of the 
rights of property of the inhabitants of the 
ceded territory. Id. 

4. Assuini that the Mexican grant, 
upon which “ais patent of the plaintiffs in 
this case was issued, conveyed only an inter- 


est requiring further action of the govern- 
ment, and that such action was not had 
previous to the cession; in other words, that 
it conferred a merely equitable title, which 
was never perfected under the former gov- 
ernment, the title still constituted property, 
and as such the government of the United 
States was under obligation to protect it by 
the law of nations and by the stipulations of 
the treaty. This protection it could extend 
in itsown way. To protect an equitable 
title is to perfect it, or to afford the means 
of its perfection. By the act of March 3, 
1851, the government has afforded such 
means. It has there provided for protecting 
all titles, legal or equitable, acquired previ- 
ous to the cession. Id. 

S. Its power thus to provide results from 
the fact that itis sovereign and supreinc as to 
all matter connected with the treaty, and 
the enforcement of the obligations incurred 
thereunder, or cast upon it, indcpendent of 
the treaty, by the law of nations upon the 
cession of the country. It must determine 
for itself what claims to property existed at 
that date, which it is bound to protect, and 
the lands to which they apply, and the par- 
ties by whom they were then held. Id. 


6. Subsequent claimants take in strict 
subordination to the action of the govern- 
ment, and they are not entitled to any notice 
of its proceedings. Whatever interests the 
may possess were acquired with full know 
edge of the treaty, and of the obligations and 
powers of the new government. Id. 

7. The acquisition of California by the 
United States did not affect the rizhts of the 
inhabitants to their property. The inhahit- 
ants retained all such rights, and were cn- 
titled by the law of nations to protection 
in them to the saine extent as under the 
former government. And independent of 
the obligations thus arising, the United 
States, by the treaty of Guadalupe Hidalgo, 
in effect stipulated for such protection. 

Leese v. Clark, 20 Ual. 387. 


8. Whether the title which passed by the 
Mexican grant, in this case, be regarded as 
perfect or imperfect, it constituted property, 
and as such, the obligation to protect it 
was cast upon the United States, upon the 
cession of the country, both by the law of 
nations and the stipulations of the treaty. 

Id. 

9. The obligation was political in its 
character, binding upon the conscience of 
the new government, and could only be exe- 
cuted in such manner, and at such times, as 
the government in its judgment mizht deem 
expedient. By the act of March 3, 1851, 
the government determined the manner and 
conditions under which it would discharge 
this oblization, and at the same time pro- 
vided the incans to ascertain and separate 
private claims from the public lands. For 


NATURALIZATION 


both of these objects the act was passed; 
and all titles, legal or equitable, were sub- 
jecte:l to cxamination. gal titles, such 
as were perfect under the former govern- 
ment, did not need any action of the new 
government for their protection; but their 
presentation was necessary to enable thie 
new government to ascertain the extent of 
the property it had acquired by the cession 
of the country. Equitable titles required 
further action of the granting power for 
their protection, and their presentation was 
necessary to enable the new government to 
discharge its political obligations in this re- 
spect. Id. 

10. The action of the government upon 
the title presented took effect upon that title 
as it existed at the time the jurisdiction of 
the former yovernment over the subject 
ceased. The new government suc- 
ceeded to the obligations of the former 
government with respect to the property 
claimed. Those oblijations devolved upon 
the United States as a sovereign nation. 
Their power to enforce those oblizations was 
therefore sovereign and supreme, and subse- 
uent claimants took in subordination to 

eir action. Id. 


12. The state and individuals hold what- 
ever property they possess which formerly 
belonved to the Mexican government 
through the United States, and subject, 
therctorc, to the action of the United States, 
whilst they held it, and subject to any ac- 
tion with respect to such property which 
they covcnanted or were bound to take upon 
its acquisition, The legal effect of the 
action of the government is the same as if 
such action had been taken the very day 
upon which the Mexican authorities were 
displaced. Id. 


13. Mexicans who, previous to the acqui- 
sition of California by the United States, 
were estabiished in and had acquired from 
the yovernments of either Spain or Mexico a 
perfect title to lands in California, and who 
chose to remain in California, were, by the 
treaty of Guadalupe Hidalgo, protected 
in the ownership and enjoyment of the land 
the same as though no change of sovercignty 
had taken place. 

Minturn v. Brower, 24 Cal. 644. 


14. The provisions of the treaty of Guada- 
lupe Hidalgo operated as 9 confirmation in 
presenti of all perfect titles to lands in Cali- 
fornia held under Spanish or Mexican grants 
made prior to its ratification, P.,a Mexican 
citizen, residing in California, had, at the 
time of its acquisition by the United States, 
a perfect title toa tract of land in California, 
granted to him by Spain in 1820. In 1851 he 
dicd intestate, leaving him surviving sons 
and daughters. The sons, claiming severally 
distinct portions of such tract by devise of 
their father, as they alleged, presented to 
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the board of commissioners their respective 
claims to such portions of the land for con- 
firmation, and the same were contirined and 
eae to them as severally claimed. The 
aughters were not parties to the pctition 
presented to the board, nor to the confirma- 
tion, nor to the patents issued. The plaint- 
iff, who had succeeded to the title and inter- 
est of one of the sons by grant of a distinct 
parcel of the portion of the land con!irmed 
and patented to him, brought ejeciment 
against the defendants, who had succeeded 
by grant to the title and interest of the 
daughters in and to the same parcel of land: 
ffeld, that upon these facts, which were 
pleaded by the defendants, and admitted by 
the plaintiff to be true, the court crred in 
giving judgment for the plaintiff. Id. 
15. The treaty between the United 
States and the Hanseatic towns has not 
enlarged the rights of natives of those towns, 
in this respect, as the treaty only gives them 
the right to dispose of land, which they are 
prevented from inheriting by their character 
as aliens. Siemssen v. Bofer, 6 Cal. 250. 


NATURALIZATION. 
1. The power to naturalize is made a 
judicial power by act of congress. 
Ex parte Frank Knowles, 5 Cal. 300. 
2. Congress can not confer any judicia 
power upon a state court. Id. 
3. Tho provision of the constitution of 
the United States, which gives congress 
the power to establish ‘‘an uniiorm rule of 
naturalization,” is construed to mean, that 
the rule, when established, shall be executed 
by the states. Id. 
4. The supreme court of this state, hav- 
ing exclusive appellate jurisdiction, has no 
power to naturalize. Id. 
5. The legislature of California has, by 
express enactment, conferred jurisdiction on 
the district courts of this state to grant nat- 
uralization, according to the rules established 
by congress. Id. 
6 All other courts of this state, bein 
courts of inferior and limited powers, al 
although some are courts of record, yet hav- 
ing only statutory, and not common law ju- 
risdiction, they have no power to grant nat- 
uralization, and any attempt of the kind by 


them would be coram non judice, and void. 
ld. 


7. Under the act of congress of 1802, 
‘‘every court of record in anv individual 
state, having common law jurisdiction and a 
seal, and a clerk or prothonotary, shall be 
considered as a district court within the 
meaning of this act,” and such courts have 
power to naturalize. Id. 


CONSTITUTIONAL Law, 40. 
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NAVIGATION. 


L. Where a river has been declared navi- 
gable by the legislature, by an act which 
prohibits the erection of any dam or bridge 
across it, and the same act saved to the court 
of sessions the power to grant licenses for 
building bridges where the public conven- 
lence may demand, ‘‘ provided such bridges 
shall not obstruct the navigation of such 
streams bysteamboats and other water craft,” 
ho right thercby existed in the court of ses- 
sions to authorize an obstruction of the 
river, even for a single day. 

Minturn v. Lisle, 4 Cal. 181. 

2. A river beyond the ebb and flow of the 
tide may be navigable, when it has sufficient 
depth and width to float a vessel used in the 
transportation of freight or passengers; and 
this has been extended to its capacity to 
float rafts of umber. 

Amcrican lt. W. Co. v. Amsden, 6 Cal. 443. 


3. The only other instance in which a 
stream is naviyable, 1s when it is so declared 
by statute, and when so declared naviyable 
to acertain point, by implication it is de- 
clared nun-navigable above that point. Id. 

4. To go beyond this and declare a stream 
navigable which can float a loz, would be to 
turn a rule intended for the benefit of the 
public into an instrument of serious detriment 
to individuals, if not of actual private op- 
pression. Id. 


NE EXEAT. 


L. The fact that plaintiff was about to 
leave the state does not alter his liability, 
the reinedy in such cases being by ne ezent. 

Bell v. Walsh, 7 Cal. 84. 


2 The code of civil procedure prescribes 
the writ by which, and the proceedings upon 
which, a defendant may be arrested in a civil 
action, and the writ of ne exeat not being 
among the number, the district courts have 
no power to issue such writ. 

kx parte Harker, 49 Cal. 465. 


3. The lezislature has the power to abolish 
the writ of ne exeat, Id. 
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108. QueEsTions o¥ Law anv Fact. 


NAVIGATION. 


GENERALLY. 


1. Negligence is the omission to do some- 
thing which a reasonable man, guided by 
those considerations which ordinarily regu- 
Jate the conduct of human affairs, would ab. 
or doing something which a prudent or rea- 
sonable man would not do. It is not abso- 
lute or intrinsic, but is always relative to 
sume circumstances of time, place or person. 

Richardson v. Kier, 34 Cal. 63. 

Jamison v. 8. J. & S. C. Co., 55 Cal. 593. 


2. Negligence is not absolute or intrinsic, 
but always relative to some circumstance 
of time, place or person. 


Needham v. S. F. & S. J. Co., 37 Cal. 409. 


3. That which would be but ordinary 
negligence as to a grown person, may be 
gross ne; ligence as respects a Child. 

Schierhold v. N. B. & M. Co., 40 Cal. 447. 


4. The negligence which disables a plaint- 
iff from recovering must be a neyligence 
which directly or by natural consequence 
conduces to the injury. 

Richmond v. S. V. R. R. Co., 18 Cal. 351. 


5. The rule, held in some authorities, that 
where the act of injury has been caused by 
the negligence of the party injured, he 
has no redress, commented on and qualitied. 


6. He who avers a fact in excuse of his 
own malfeasance, must prove it. 


Finn v. Vallejo St. W. Co., 7 Cal. 253. 


7. Where in a suit a question has been 
made and decided by the supreme court, 
counsel can not be charged with negligence 
in acting upon that decision as the law of the 
case. astings v. Halleck, 13 Cal. 203. 


8S. Where the board of supervisors of a 
county allowed an account presented for 
gervices as tax collector, and the auditor 
drew his warrant in favor of E. for the 
amount, and he assigned it to defendant M., 
a bona fide purchaser, without notice: //eld, 
that the county can not go into equity to can- 
cel the warrant and enjoin its collection as 
against M., on the ground that the account 
was false and fraudulent as to some of its 
items, and was allowed by the board through 
ignorance of the fact and mistake; that the 
supervisors were acting within the scope of 
their authority, and the county can not visit 
upon an innocent party the consequences of 
their negligence. 


El Dorado Co. v. Elstner, 18 Cal. 144. 


9. A master is bound to use reasonable 
care and diligence to prevent accident or 
injury to the servant in the course of his 
employment, and is responsible in damages 


for failure to do so. 
Hallower v. Henley, 6 Cal. 209. 


10. The mere omission of a deputy to 
inform the she: iff of having process in hand 
is not such negligence as to charge the sher- 
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iff, in case a writ fast in hand was cxecuted 
first. Whitney v. Buttertield, 13 Cal. 335. 


11. The owner of the dam is bound to 
see to his own property, and to govern and 
control it, that injury may not result to his 
neigibors, 

Fraler v. Scars Union W. Co., 12 Cal. 555. 

12. The want of reasonable care on the 

of another, who is injured by the break- 
ing of a dam, can not be set up in defenso to 
an action fur damages for the injurics thus 
buffered. Id. 

13. The mere fact that the rock upon 
which the timbers of the dam lay presented 
outwardly a solid appearance, etc., does not 
necesszrily show due diligence in making 
it a foundation, since many other circum- 
stances, such as the knowledge by the de- 
fendants, or the builder, of the character or 
qualities of such rock, or a knowledge of it 
from testing it, etc., might still show it was 
unsafe for this purpose. 

Hotfman v. ‘tuolumne W. Co., 10Cal. 


14. The question of negligence in the 
management of a water ditch, and the de- 
gree of it, must necessarily depend, in a 
great measure, upon the surrounding facts, 
such as the cxisteuce and exposure of prup- 
erty below tho dam, and the like; for what, 
under one state of facts, would be prudence, 
might, under a different condition of things, 
be gross or even criminal negligence. 

Wolf v. St. Louis W. Co., 10 Cal. 541. 


15. In an action for injuries to a garden, 
occasioned by the breaking of a reservoir, 
the court instructed the jury that to entitle 
ence to recover it must appear that the 

reaking of the reservoir resulted from the 
gross aaah of defendants; and then 
aa to explain that defendants must 
rave taken the same care of their reservoir, 
and of the water in it, as they would have 
done, being prudent men, had the garden of 
plaintiff been their own property; and that 
otherwise they hal been guilty of gross 
nesligence and were liable indamages: Meld, 
that although the instruction without the 
explanation was wrong, still, with the ex- 
planation it was right and could not have 

misled the jury. 
Todd v. Cochell, 17 Cal. 97. 

16. Where a party was injured by falling 
at night into an excavation male in grad- 
ing the street of a city under a city contract, 
owiny to the failure to put lights or guards 
about the place, the contractor, and not the 
city, 1s liable. 

James v. San Francisco, 6 Cal. 528. 

17. A person, in time of imm‘nent dan- 
ger, is not negligent because he does not 
take every precaution that a careful calcula- 
tion afterward will show he micht have 
taken. Karr v. Parks, 40 Cal. 188. 


28. In an action to recover damages for 
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an alleged injury to tho plaintiffs land, re- 
sulting from the careless management of the 
defendant's water ditch, which traversed the 
land: //eld, that the defendant was bound 
to exercise no greater Care to avoid the al- 
leged injury to the adjoining lands than 
prudent persons would employ about their 
own affairs under similar circumstances. 


Campbell v. B. R. & A. Co., 35 Cal. 679. 


19. Tho true principle applicable to such 
cases is, that in order to avoid doing a dam- 
age to the property of another, a person is 
bound in law to such care in the use of his 
own property as a prudent man would em- 
ploy under similar circuinstanccs, if he were 
ilmself the owner of the property exposcd 
to damage. Id. 

20. Richardson v. Kier, 34 Cal. 63, as to 
the liability of ditch-owners for damages 
done by water discharged or soll from 
ditches, affirmed. 

Richardson v. Kier, 37 Cal. 263. 

21. The failure of any person to perform 
a duty, tmposed upon him by statute or other 
legal authority, in itself constitutes nepli- 
gence. Accordingly, where the plaintiif 
was injured by a runaway horse, left un- 
fastened in the street, in violation of an 
ordinance: //eld, that the court, instead of 
leaving the question of negligence to the 
jury, might have instructed them that the 
proof fully established it. 

Siemers v. Eisen, 54 Cal. 418. 


22. In actions for negligence the damages 
to be recovered are only those of which the 
nevligent act is the proximate cause. 

Chidester v. Con. P. D. Co., 53 Cal. 56. 


23. In an action broucht to recover dam- 
ages caused by the falling of lumber which 
is alleged to have been carelessly piled by 
the detndint if the lumber was thus care- 
lessly piled up, the facts that it remained in 
that condition a long time before the injury, 
and that the lumber was caused to fall by 
the negligence of a stranger, are no defensc; 
for the negligence of the defendant, concur- 
ring with the negligence of the stranger, is 
the direct and proximate cause of the in- 
jury. Pastenc v. Adams, 49 Cal. 87. 


24. Drivers of vehicles and persons on 
horseback must exercise the greatest care 
and circumspection in passing along crowded 
thoroughiares in cities if they would avoid 
liability for injury to the persons of pedes- 
triaus. Sykes v. Lawlor, 49 Cal. 236. 


25. The question of the nezlizence, if any, 
by which the loss of the decd was occasioned 
is not to be considered, except with reterence 
to costs. Sec facts. 

Conlin v. Ryan, 47 Cal. 71. 


PROOF OF. 
2G. There being some proof of negli 
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gence, the supreme court will not review the 
verdict. Algicr v. Steamer Maria, 14 Cal. 167. 


27. To maintain an action for causing by 
wrongful acts the death of or injury to a 
person, two things must be shown: First, an 
obstruction in tue read by the fault of the 
defendant; second, no want of ordinary care 
on the part of the plaintiff. The gravamen 
of the action is the negligence of the defend- 
ant, and plaintiff can not recover where it 
appears that the negligence of the deccased 
or person injured Contributed in any deyrce 
to the death or injury sustained. 

Gay v. Winter, 34 Cal. 153. 


28. But in cases where the negligence of 
the defendant is affirmatively shown, and 
there is no proof of the conduct of the de- 
ceased or person injured, the jury are at lib- 
erty to infer ordinary care and diligence 
on his part, taking into consideration his 
character and habits, as proved, and the nat- 
ural instinct of self-preservation. Id. 


29. In such actions, if the plaintiff makes 
a case which does not charge the deceased or 
the person injured with neglivence, the case 
should be permitted to go to the jury, under 
appropriate instructions. Id. 


30. To charge an attorney with negli- 
yence in failing to set up a defense, based 
upon certain facts communicated to him by 
his client, he must show by evidence the ex- 
istence of such facts, and that they were 
susceptible of proof at the trial by tne exer- 
cise of proper diligence on the part of his 
attorney. Hastings v. Halleck, 13 Cal. 203. 


31. The fact that fire was communicated 
from the engine of defendant’s cars to plaint- 
ift’s grain, with proof that this result was 
not probabie from the ordinary working of 
the engine, is, prema facie, proof of negii- 
gence sutlicient to vo to the jury. 


Hull v.S. V. R. R. Co., 14 Cal. 387. 


32. That the overflow, or leakage, was 
occasioned, not by the acts or negligence of 
the defendants, but by the acts or negtigence 
of another, was matter of denial simply, not 
new matter of defense, to be proved only 
when deiendznts opened their case. 

Jackson v. F. R. W. Co., 14 Cal. 18. 


LIABILITY FOR INJURIES. 


33. No more in law than in morals can 
one wrong be justified or excused by another. 
Needham v. 8S. I. & 8S. J. Co., 37 Cal. 409. 


34. A person is bound to conduct himself 
with reasonable care and prudence toward a 
wrong-doe;x, and if he can so e nduct him- 
self and dovs not, he is liable if injury is sus- 
tained by the latter. Id. 


35. A railroad company which continues 
running its cars upon an open track, under- 
takes, at its peril, that no barm shall come 


to the stock running in the field through 
which the road runs, for the want of a prop- 
er fence. McCoy v. Cal. P. Co., 40 Cal. 532. 


36. The fact that the street is made for 
travel does not justify a trespass upon the 
person of one who is there for other purposes, 


Schierhold v. N. B. & M. Co., 40 Cal. 447. 


37. When the owner of fixed property, re- 
quiring repairs, employs a Contractor to do 
the entire work with his own means and by 
his own servants, he is not responsible for 
personal injuries to third persons occurring 
through negligence in the performance of the 
work. Du Pratt v. Lick, 33 Cal. G9L. 


33. Responsibility for injuries in such 
cases is upon him who has the contract and 
management of the work; and unless the re- 
lation of master and servant exista between 
the owner and the person through whose 
negligence the plaintiff sustained h.s injury, 
the doctrine of respondeat superior «does 
not apply. Id. 


40. K. was indebted to B. & Co., and B 
& Co. drew their draft on him for the 
amount, indorsed it, and sent it to M. to 
collect, as their agent. M. indorsed it, and 
delivered it to W., I. & Co., who were an 
express company, and acting as collecting 
agents, for colicction. The draft was not 
paul by K., the drawee, and W., F. & Co. 
ailed to protest it, and did not give M. no- 
tice of non-payment. M. sued W., I. & Co. 
for negligence: Meld, thas as M. only receiv- 
ed the bil as the agent of B. & Co. for col- 
lection, that W., I’. & Co. were not lable to 
him for damages; hell, further, that the facts 
that B. & Co. were indebied to M., and that 
M., on receipt of the bi.l, credited them with 
the same, did not fix the lability of W., F. 
& Co., but that W., I’. & Co. could introduce 
evidence to explain the credit thus given, 
and to show that the credit was not intended 
to make M. the owner of the bill, but was a 
mere memorandum to simplify book-keeping, 
meade with the intention of charyzing B. & Co, 
with the amount, if tie biil was not collected. 

Merrill v. Wells, 50 Cal. 108. 


41. If acourt commissioner whose duty 
it is, in tax cases, in case of default, to draft 
a decree, drafts one, inserting therein that 
summons has been served, withoutany previ- 
ous efiort to ascertain that fact, he is guilty 
of gross nezlizence, and the negligence is 
none the less if he acts in good faith and 
without any fraudulent intent. 

Martin v. Parsons, 50 Cal. 498. 

42. If a person presents a telegraph or- 
der for moncy to a bank, and represents 
himself to be the person named in the order, 
avd a man of good character and standing 
identifies him as the person named in the 
dispatch, and indorses his sirnature to a re- 
ceipt for the money as correct, the bank is 
not guilty of negligence in paying hun the 
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money, although it turns out that he is not 
the person named in the order. 
Bk. of Cal. v. W. U. T. Co., 52 Cal. 280. 


NEGLIGENCE OF FELLOW-SERVANT. 
Injuries to Servants. 


43. The common employer is not liable 
for injuries to a servant caused by the negli- 
gence of a fellow-servant, in the absence of 
evidence that the employer had neglected to 
use ordinary care in the selection of the fel- 
low-servant. 

McDonald v. Hazletine, 53 Cal. 35. 

44. The master is not liable to his servant 
for damages sustained by the negligent act 
of a fellow-servant while engaged in the 
same general employment, unless the 
master was neyligent in the selection of the 
servant at fault. 

Hogan v. C. P. R. Co., 49 Cal. 128. 

45. Anemployer is not bound to indem- 
nify an cmployee for damayes he sustains in 
consequence of the negligence of a feliow- 
employee employed by the same employer in 
the same general business. 


McLean v. Blue Pt. M. Co., 51 Cal 257. 


46. The above rule is not changed by the 
fact that the employee through whose neg- 
licence the injury came was the superior of 
the employee who was injured, in the service 
in which they were engaged. Id. 

47. The court, at the request of servant 
plaintiff, gave the instruction: ‘* The servant 
assumes no risk, except such as existed at 
the beginning of the employment, and such 
as are incidental to the business:” J/el:/, 
that the court should have added words 
equivalent to, ‘‘or which existed during the 
course of the employment of which the em- 

loyee had knowledge or was bound to 
have knowledye.” 
Sowden v. Idaho M. Co., 55 Cal. 443. 

48. Certain instructions, defining the lia- 
bility of master to servant for injury in- 
curred in course of employment, approved. 
(The instruction will be found in statement 
of the case.) Id. 


LIABILITY OF CITY FOR NEGLI- 
GENCE. 


49. Whe: the act of incorporating a city 
requires sewers to be constructed under con- 
tracts to be let by the city, the contractor 
in performing the work, is not the agent or 
servant of the city; and any negligence in 
performing the work is his negligence, and 
the city is not liable for injuries sustained 
through his negligence. 

O'Hale v. Sacramento, 48 Cal. 212. 


50. James v. San Francisco, 6 Cal. 528, 
aformed. ‘ Id. 


51. When the charter of a city requires | Culpable negligence on their part. 


work on the improvement of streets to be 
es 


done by contract, or by the owners of adja- 
cent lots, and an action is bronght against 
the city foran injury sustained by neglivence 
in the work on such improvements, an aver- 
ment in the complaint that the work was 
being done at the instance of the city will 
be construed as alleging that the work was 
being done as the charter directed. 

Krause v. Sacramento, 48 Cal. 221. 


52. When the charter of a city requires 
work in improving streets to be done by con- 
tract or by the owners of adjacent lots, the 
city is not liable for damages sustained by 
reason of tle negligence of the contractor, 
or owner of adjacent lots in performing such 
work. Id. 


NEGLIGENCE OF RAILROAD COM. 
PANIES. , 


53. If the track of a railroad passes along 
the street of a city, crossing another street, 
and a train of cars is stopped in the first 
street so that the last car in the train stands 
in the cross street, and while a person is 
walking along the cross street over the track, 
behind the train, the train, without any 
notification, is suddenly backed, and the 
person is knocked down and injured by the 
cars, the employees of the company are guilty 
of gross negligence. 


Robinson v. W. P. R. Co., 48 Cal. 409. 


54. The person injured in such case is ex- 
ercising an undoubted right in crossing the 
railroad track on a public street, and is not 
guilty of such want of care or diligence as 
contributes to the injury, and the railroad 
company is not released from liability on the 
ground of contributory negligence. Td. 

55. The person injured in such case had a 
right to presume that he would be notified 
that the train was about to move, and was 
not bound to wait because the train was on 
the street, or assume that it might move 
suddenly backward without notice. Id. 


56. If the bell of the train was rung, this 
does not of itself establish proper care by the 
employees of the company; for, although the 
bell is intended to give notice to all, it is the 
duty of the engineer to see that all have 
acted on the notice. Id. 

57. In such case the railroad company 
should provide a lookout, upon whose signal 
that the track was clear, the engineer should 
have acted. Id. 

58. It is no defense to an action for the 
injury in such case, that the plaintiff, by his 
own act, has contributed to his injury, but 
it must appear that by his own fault he has 
so contributed. Id. 

59. The fact that the agents of the defend- 
ant in such case did not know that the per- 
son injured was on the track amounts to 


Id. 
60. A foot passenger is not dcbarred the 
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use of the street because a train of cars occu- 
pies a portion of such street. Id. 


61. If a railroad company permits dry 
grass, which will readily take fire, to remain 
on its track, it is not negligence per se, but 
a fact from which negligence may be inferred 
by the jury in an action to recover damages 
for the destruction of a crop, alleged to have 
been set on fire by sparks from an engine. 

Perry v. 8. P. R. Co., 50 Cal. 578. 


62. A person crossing the track of a rail- 
road upon a public highway is bound to 
exercise proper care to avoid the cars of the 
railroad company; and if he does not do so, 
and for that reason is injured, and by the 
exercise of such care could have avoided the 
danger, he can not recover damages. 

Hearne v. S. P. R. Co., 50 Cal. 482. 


63. If a person, while crossing the track 
of a railroad on a public highway, is injured 
by a passing train, his negligence, if it con- 
tributes at all to the injury, contributes 
directly and proximately. Id. 

64. If a crop is destroyed by fire on the 
line of a railroad, and the Live originates from 
a spark cmittcd from the engine, which ig- 
nites the grass some distance from the crop, 
the question whether the destruction of the 
crop wa; the proximate result to be reason- 
ably expected from the carelessness of the 
railroad company, is one of fact for the jury. 

Perry v. S. P. R. Co., 50 Cal. 578. 

65. If, by the negligence of a railroad 
company, a fire, communicated from the 
sparks of an engine, commences on the prem- 
ises of one proprietor and spreads to those 
of another, and destroys his crop, the latter 
may recover damages for the injury, if the 
injury was the direct consequence of the 
original firing. 

Henry v. S. P. R. Co., 50 Cal. 176. 

66. Where an unfenced line of railroad 
passes through a field, in which the live 
stock of the owncr, or occupier of the field, 
are running, and the stock of the occupant 
stray into the road and are killed by the 
train, these facts, unexplained, make a prima 
fecre case of negligence against the railroad 
company. 

McCoy v. Cal. P. R. Co., 40 Cal. 532. 

67. The ignition of combustible substance 
lying along the track of a railroad, by sparks 
dropped by a passing engine, is not an un- 
avoidable accident. 

Flynn v. S. F. & S. J. Co., 40 Cal. 14. 


68. It is not neglivence, in a legal sense, 
for a farmcr to leave the grass and stubble 
standing on his pasture and grain field along 
the side of which, and separated therefrom 
by a fence, a railroad passes. Id. 


69. The negligence which was the proxi- 
mate cause of the injury, where a fire was 
communicated to an adjacent grain field by 
the falling of sparks from a passing engine, 


which ignited the dry grass and weeds lying | 
along the track, was the leaving the com- 
bustible matter upon the railroad where it 
was liable to be so set on fire. Id. 


70. If the plaintiff claims damages from_ 
a railroad by reason of the negligence of one 
of its employees, and the evidence of the 
plaintiff tends to show that the act of the 
employee was willful and without the 
scope of his duty, the defendant must take 
advantage of it by motion for a nonsuit, or 
asking an instruction to the jury. 

Hahn v. S. P. R. Co., 51 Cal. 605. 


71. In an action against a railroad com- 
pany for running over a horse and killing 
him, the plaintiff has the right to prove the 
custom of the country, ‘‘ to permit domestic 
animals to roam at large upon the uninclosed 
commons,” where the defense is negligence 
on the part of the plaintiff in thus allowing 
the horse to run at large. 

Waters v. Moss, 12 Cal. 535. 


72. Plaintiff was not guilty of negligence 
in thus allowing his horse to run at large. Id. 


73. The plaintiff entered the defendant’s 
cars without procuring a tickct, and handed 
to the conductor the ticket fare. The con- 
ductor thereupon demanded of the piaintiff 
the additional amount required by the rules 
of the company to be paid by persons pay- 
ing on the train, and, on the plaintiff's re- 
fusal to pay, ejected him from the cars, and 
then returned him his money: //eld, that the 
conductor had no right to eject the plaint- 
iff without first returning the money which 
he had paid. 

Bland v. S. P. R. Co., 55 Cal. 570. 


74. If a passenger who has purchased a 
ticket from a railroad company which is 
silent on the subject of his stopping over, 
stops over before he reaches the point to 
which the ticket entitled him to ride, he can 
not resume his journey on the ticket. 

Drew v. C. P. R. Co., 51 Cal. 425. 

75. If a passenger on arailroad leaves the 
train before he has arrived at the point to 
which his ticket entitled him to ride, he vol- 
untarily terminates his contract with the 
company to carry him to such point. Id. 


76. Where a railroad track passes along a 
street, both the railroad trains and teams 
are entitled to the use of the street, and if 
horses are frightened by the appearance of 
the train or the ordinary noise of its passage, 
the railroad company is not liable for dam- 
aces. Hahn vy. 8. P. R. Co., 51 Cal. 605. 


77. So if the cylinder-cocks are opened 
and the steam is blown off, and this is nee- 
essary in the prudent management of the 
engine, and the horses are frishtened thereby, 
the railroad company is not lable for the 
damages. Id. 

78. If an act of the lecislature authorizes 
the laying down ina puolc street of a rail- 
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road, a switch turnout, and side track, the 
laying down of the switch turnout and side 
track and the use of it is the exercise of a 
lawful right, from which no liability for 
damages for consequential injury arises, un- 
leas there is some misconduct or negligence. 
Carson v. C. P. RK. Co., 35 Cal. 325. 

79. Where a railroad company has leased 
its road and rolling stock to another com- 
pany, it remains liable, under the sections of 
the law above refcrred to, for cattle killed 
by the trains of the lessee, on the unfenced 


portions of tie lessor’s railroad. 
Fontaine v. S. P. R. Co., 54 Cal. 645. 


80. The proviso in scction 30 of the rail- 
road act of May 20, 1861, simply provides 
that a railroad company shall not be com- 
ease to perform the offer or agreement (re- 
erred to in the preceding part of the section) 
to fence on the sides of its road where it 
runs through uninclosed lands, until the 
owner of tic land hag built fences abutting 
on the railroad. It does not exempt the 
company from the liability created by sec- 
tion 40 for the value of animals killed by its 
locomotives on unfenced portions of the road. 


Id. 


81. A railread company which continues 
running its cars “pon an open track under- 
takes, at its peril, that no harm shall come 
to the stock running in the field through 
which the roa.l runs, for the want of a proper 


fence. 
McCoy v. Cal. P. R. Co., 40 Cal. 532. 


CONTRIBUTORY NEGLIGENCE. 


82. The rule that the plaintiff can not re- 
cover damazes if his own wrong, as well as 
that of the defendant, conduced to the in- 
jury, is confined to cases where the plaint- 

8 wrong or negligence has immediately 
or approximately contributed to the result. 

Kline v. C. P. R. Co., 37 Cal. 400. 


83. The rule releasing a defendant from 
responsibility for damazes because of the 
nesligence of the plaintiif, is limited to cases 
Where the act or omission of the plaintiff is 
the proximate cause of the injury. 

Flynn v. 8, FL & S.J. Co., 40 Cal. 14. 
Kline v. C. P. R. Co., 37 Id. 400. 

&4. The rule rcleaging the defendant from 
the responsibility for damages, in cases where 
the plaintiff by his negligence or wrong con- 
tributed to the result, is confined to cases 
where the act of the plaintiff is the proxi- 
mate cause of the injury. Proximate cause 
means negiizence at the time the injury hap- 
pened. 

Needham v. 8. F. & S. J. Co., 37 Cal. 409. 

85. The reason why the law does not hold 
the dcfendant responsible for dumazes where 
the plaintiff had by his negligence or wrong- 
ful act contributed to the result complained 
of, is, not that the wrong of the plaintiff jus- 


1027 


tifies or excuses the defendant, but because 
it is a aed to apportion damages be- 
tween the parties; and wherever this impos- 
sibility does not exist the defendant’s exem 
tion from liability does not exist. ] 


86. Where the negligence of the plaintiff 
has contributed proximately to the injury. 
complained of, the defendant can not be held 
liable, unless the injury is the result of a 
wanton or willful act on his part. 

Maumus v. Champion, 40 Cal. 12). 


87. The negligence of the parents in al- 
lowing their child to be left alune in the 
street does not relieve the defendant from 
liability, if the injury occurred through the 
gross negligence of its employee. 

Schierhold v. N. B. & M. Co., 40 Cal. 447.. 


88. Unless there is some unusual exposure 
to danger, it is not negligence on the part of 
the parent to allow a child between ten and 
cleven years of age, ordinarily active and in- 
telligent, to be in the street. 

Karr v. Parks, 40 Cal. 188.. 


89. That a child, five years of age, was 
bape to walk in the street, within sixty 
ect of her father’s house, where there was no 
rticular reason to 7 Has danger, and 
in a street almost entirely unused, would not 
as a matter of law be held evidence of negli- 
gence on the part of the parent. d,, 
90. The owner of stock is not guilty of 
contributory negligence from the fact that he 
knew the road was not fenced when he turned 
his stock into the field. 
McCoy v. Cal. P. R. Co., 40 Cal. 532. 


91. If the plaintiff is guilty of negligence 
or even of possible wrong in placing his ani- 
mals on a railroad track, yet the railroad 
company are bound to exercise reasonable 
care and diligence in the use of their road; 
and if for want of that care the animals are 
injured, the company is liable. In such case 
the company is also bound to use reasonable 
care and diligence in removing the animals. 

Needham v.S. F. & S. J. Co., 37 Cal. 409. 


92. The fact that plaintiff was standing 
on the rear platform of a street car, with’ 
his hand on the railing, when his hand was 
injured by defendant’s dray, as it passed the 
rear of the car, is not, as a matter of law, 
such negligence as contributes to the injury. 

Seigel v. Eisen, 41 Cal. 109. 


93. A person who is guilty of contributory 
negligence can not recover damages, even if 
the defendant contributed to the loss by 
his negligence. 

Flemming v. W. P. R. Co., 49 Cal. 253. 


94. If a person is driving a four-horse 
team along a road running parallel with, and 
near to, a railroad, and 1s approaching a 
crossing, and the air is so filled with dust 
that he can not see the railroac, and his 
wagon makes some noisc, and he ottempts to. 
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cross the railroad without stopping his team 
to listen for an approaching train, and his 
horses are killed by the engine, he is guilty 
of contributory negligence, and can not re- 
cover damages. Id. 


95. In an action for damages to the per- 
son, alleged to have been sustained by care- 
lessness or negligence of the employees of 
a railroad company, while a passenger on a 
train, contributory negligence on the part of 
the plaintiff is a matter of defense to be 
proved by the defendant. 

McQuilkin v. C. P. R. Co., 50 Cal. 7. 


96. The above rule does not prevent the 
trial court from directing judgment, as in 
case of nonsuit, if the evidence introduced 
by the plaintiff conclusively establishes the 
defense of contributory negligence. Id. 


97. When the negligence of the injurcd 
party contributes directly to the injury com- 
plained of, the law will afford no redress; 
but negligence is not absolute or intrinsic, 
but always relates to some circumstance of 
tine, place, or persons, and whether there 
was contributory negligence in any given 
cuse, is generally one for the jury to pass 
upon or determine. 

Jamison v. 8. J. & 8. C. R., 55 Cal. 593. 


98. In an action to recover damages for 
an injury to the person, sustained by the al- 
leced negligence of the defendant, the ques- 
tion of contributory negligence is to be de- 
cided by the court as a question of law, 
when the facts are clearly settled, and the 
course which common prudence dictates can 
be readily discerned; but when the facts are 
doubtful, or when they are such that it is 
doubtful whether the act imputed to the 
plaintiff as negligence was such as a person 
of ordinary prudence would have performed, 
it is to be submitted to the jury, under in- 
structions from the court. 

Fernandez v. Sac. City R. Co., 52 Cal. 45. 


99. If, in such action, it is a question to 
be decided upon admitted facts whether a 
man of common prudence would have acted 
as the plaintiff did, and the common knowl- 
edye and experience of men do not enable 
the court to determine whether the plaintiiPs 
conduct was negligent, the question of con- 
tributory necligence is to be submitted to 
the jury, under proper instructions. Id. 


100. In such action the negligence of the 
eter does not release the defendant froin 
iability, unless it contributes proximately to 
the injury sustained by the plaintiff. Id. 


101. The statute (sec. 4586, civil code) pro- 
vides, in substance, that a locomotive bell 
must be rung when the engine is approach- 
ing a crossing, under a penalty for failing so 
to do; and declaring that the railroad cor- 
peration i. also liable for all damages sus- 
tained by any person, and caused Ly its loco- 
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motives, trains, or cars, when the bell is not 
rung: //el:i, that a failure to ring the bell 
does not abrogate the doctrine of contribu- 
tory negligence. 
Meeks v. S. P. R. Co., 52 Cal. 602. 
102. If plaintiff was guilty of such negli- 
gence as materially and proximately con- 
tributed to his mjury, the defendant is not 
responsible in an action for such injury, even 
though the defendant failed to ring its bell. 
Id. 


103. It is negligence, per se, for parents 
to allow an infant of six years to make use 
of a railroad track for a play-ground, and to 
lie down upon it unattended, and _ this, 
whether the child was asleep or awake. Id. 


104. If the negligence of a parent, or per- 
son standing iu /oco parentix, matcrially and 
proximately contributes to the injury, the 
detendant 18 not liable. d. 


105. If the neglect of ordinary care by the 
plaintiff concurs as a proximate cause iu 
producing the injury for which the action is 
brought, the railroad company 1s not Hable, 
even if its agents are at fault. 

Robinson v. W. P. R. Co., 48 Cal. 409. 


106. In an action for damages for a per- 
sonal injury, neglivence on the part of the 
plaintiff is a matter of defense, to be 
proved aflirmatively by the defendant, un- 
less it can be inferred from circumstances 
proved by the plaintilf. Id. 

10. The act of leaving a span of horses un- 
hitched in close proxinity to a railroad, at a 
time when the train usually comes along, is 
negligence, and if the owner afterwards, when 
the train arrives, and when the horses have 
moved to the track, attempts to rescue them, 
and is injured, he is guilty of additional 
negligence, which proximately contributes 
to his injury, and he can not recover dam- 
ages. Deville v. 8. P. R. Co., 50 Cal. 353. 


NEGLIGENCE—QUESTIONS OF FACT 
AND OF LAW. 


108. Negligence or want of skill in the 
grading of a street by a contractor, under a 
city contract, will not be presumed, nor 
inferred from the mere fact of damage, but 
must be proved. Shaw v. Crocker, 42Cal. 405. 


109. In a suit against a contractor for 
damages occasioned to contizuous property 
by raising the grade of a street under a 
city contract, it is incumbent upon tie 
plaintiff to show that the work was _ per- 
formed in an ‘improper or negligent manner, 
or that the damage resulted froin a want of 
care or skill on the part of the contractor or 
his servants. Id. 

110. Nevligence is generally an infererce 
from facts and circumsiances, which it is the 
province of the jury to find; and in an 
action for damages for injury coused by neg- 
ligence, a nonsuit upon the ground of con- 
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tributory negligence shoul:l only be granted, 
when, giving the plaintiff the benetit of all 
sohoctal questions, it is apparent to the 
court that a verdict in his favor must neces- 
sarily be set aside. 

Schierhold v. N. B. & M. Co., 40 Cal. 447. 


211. Whether there is neglizence on the 
part of the parents in allowing a child of 
seven ycars oll to be in the streets unat- 
tended is a proper question to be submitted 
to the jury. Id. 


112. The question whether the collision 
by which the injury was caused could have 
been avoided by proper care is a question of 
fact for the jury. Siegel v. Eisen, 41 Cal. 109. 


2113. In an action to recover damages 
caused by defendant's dray running against 
a street car, the fact that the collision would 
not have occurred except for the slipping of 
the wheels of the dray on the iron track 
docs not conclusively repel the imputation of 
nezligence. Id. 

114. In a suit brought by a boy sixteen 
rears old for damages for injury sustained 

vy being forcibly expelled from a railroad 
car, if the testimony tends to show that the 
laintiff is told he can not ride, and that he 
is ordered by the conductor, with a show of 
force, to get off the car, a nonsuit should not 
Le granted upon the ground that the plaintiff 

contributed to his injury. 
Kline v. C. P. R. Co., 37 Cal. 400. 


115. If a boy, sixteen years of age only, 
leays from a railroad car while in motion, in 
obedience to the command of the conductor, 
accompanied by a show of force, the court 
can not say judicially that the act of the boy 
was vuluntary, but should leave it to the 
jury to say whether, under all the circum- 
stances, the conduct of the conductor did 
not amount to compulsion. Kd. 


116. If, in such case, the conductor sees 
the person attempting to get on the car, he 
may use force to prevent him, and no liability 
will result from injury; but if the person is 
once fairly on the car, care must be exercised 
in his removal. Id. 


117. In an action for personal injuries 
alleged to bave been sustained by reason of 
the negligence of the defendant, the pres- 
ence or absence of negligence on the part of 
the defendant. and of contributory negli- 
gence on the part of the plaintiff, are ques- 
tions of fact for the jury, in view of all the 
circumstances proved, 


McNamara v. N. P. R. Co., 50Cal. 581. 


118. In an action to recover damages al- 
lezed to have been caused by the negligence 
of the defendant, when the facts are estab- 
lished by uncontradicted evidence, the 
question of negligence is a matter of law to 
be pagsed on by the court. 

Flemming v. W. P. BR. Co., 49 Cal. 253. 


AcTIon, 22. 
ATTACHMENT, 54. 
ATrorNEY, 48. 
BILLS AND Nores, 40. 
Bocnvary, 7. 
CoLuIsion, 1-3. 
Common CaARBIER, 2, 
14-17, 29, 36, 41, 
49. 
DaMmaGEs, 3, 32, 43, 
129, 131, 158, 186. 
EMPLOYER AND Em- 
PLOYEE, 8. 
Eaquiry, 73. 
EvIpDENCE, 445, - 579, 
583, 782. 
FoRWAERDEBRS, 2. 


1029 
Fracp, 65. 
Instroctions, 103, 
117. 
MortcaceE, 118. 
McnicipALCORPORA- 
TION, 87. 


ea PusBLic, 15- 
17. 
PLEADING, 113, 395, 
456, 1032. 
RaiLRoaD, 28. 
SHERIFF, 26. 
TRESPASS, 45. 
TRIAL, 89, 103. 
VeErpicr, 63. 
Water Ricuts, 160. 


NEW PROMISE. 
Lo«rrations, 79-06. | Puzapina, 1038-1311 


NEW TRIAL. 


1. GENERALLY 


3. GROUNDS oF New TRIAL. 
3. Irreqularity in the Proceedings, . 


Misconduct of the Jury. 


41. Accident or Surprise. 
81. Newly Discovered Evidence, 


118. Excessive Damages. 

139. Lusufjiciency of the Evidence. 

184. Errorin Lav. 

238. Notice or INTENTION, 

238. In Writing. 

241. kxtension of Time. 

254. Time for Service. 

265. T'tme wien Case is Sent to Referee. 

266. Notice, How Waived. 

268. Notice, When Deemed Waived. 

270. Notice Necessury to Confer Jurisdic- 
lion, 

271. Acceptance of Service. 

273. Second Notice. 

274. Presumplion that Notice. is Duly 
Given, 

275. Noticeausa Stay. 

78. THE STATEMENT. 

278 On Referred Cases, 

279. Office of Statement. 

281. Rulings Reviewed without Motion, 

285. Three Steps to be Taken. 

287. Preparing, Filing, Serving, Amend- 
ing, and Settling Statement, 

287. Time for. 

301. Manner of Preparing. 

302. Evidence in the Statement, 

316 Specifications. 

378. Defective Specifications. 
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379. Omitted Specifications. 
. §880. Affidavits. 

384. Waiver of Objections. 

388. Amendments. 

392. Notice of Settlement. 

394. Settlement and Authentication. 

409. Settlement by Stipulation. 

413. Engrossment. 

423. Waiver of Authentication. 

430. Amendments after Settlement. 

438. Statement Corrected in the Su- 
preme Court. 

440. Presumption thatStatement Con- 
tains al] the Evidence. 

443. Statement can not be Waived. 

444, Nor Stricken Out. 

445. Waiver of Right to Move for a 
New Trial. 

458. MoTIon FoR NEw TRIAL AND SUBSE- 


QUENT PROCEEDINGS, ARGUMENT, 
GRANTING, REFUSING, ETC. 


468. Motion to be Made without Delay. 
476. Argument of Motion. 

485. Abandonment. 

487. As to Motion—No Term. 


Effect of Stipulation that the Motion 


489. 
be Denied. 

493. Dismissal of Motion. 

494. Motion not Acted on. 

495. New Trial Granted. 

503. Discretion of the Court. 

507. Court may /mpose Terms. 

516. Court can not Reverse Former Judg- 
ment. 

517. Direction to Court below to Enter 
Judgment. 

518. se ae as to Statement on Ap- 
peal. 

522. Attorney Appearing without Au- 

thority. 

523. Law of the Case. 

524. County Court could Grant New 
Trial. 

525.  Errora at Trial to be Excepted to. 

538. New T'rialin Equity Cases. 

543. Special Casex. 

576. Evidence on New Trial. 

586. Miscellaneous Decisions. 


GENERALLY. 


1. The exercise of a sound discretion in 

. ting a new trial, upon a review of the 
acts alone, will not be disturbed. 

Watson v. McClay, 4 Cal. 288. 

2. Whether good cause is shown, 1s a ques; 

tion properly addressed to the discretion of 

the court. People v. La Farge, 3 Cal. 130. 


GROUNDS FOR NEW TRIAL. 


Trregularity in the Proceedings. 


3. A new trial will be ordered when there 
is such irregularity in the proceedings that 
the ends of jnstice will be better subscrved. 

Sannickson v. Brown, 5 Cal. 58. 


4. A verdict of a jury will not be set aside 
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on the ground that one of the jurors ‘‘ knew 


and was aware of the circumstances connect- 


ed with the affair,” the subject-:natter of the 
suit, when no objection to him was made un- 
til after the verdict was rendered, and it not 
appearing that he had formed or expressed 
an opinion before the trial, or was in any 
way biased in favor of the plaintiff. 
Lawrence v. Collier, 1 Cal. 37. 


5, As to new trial because of an incompe- 
tent juror, sce facts. 
Thompson v. Paige, 16 Cal. 77. 


6. Where a jury are instructed to bring in 
a sealed verdict, and they retire, and, after 
agreeing upon the verdict, seal it up and give 
it to the ofticer in charge of them, the clerk 
being absent, and request him to give it to 
the clerk, which is done; and after the meet- 
ing of the court the following morning, the 
verdict is opened, in the presence of the jury, 
and read by the clerk without exception: 


| Held, that this is not an error sufficient to 


warrant a new trial. The possession by such 
officer left the verdict as much in the posses- 
sion of the court itself as if it had been di- 
rectly delivered to the clerk. 
Paige v. O’Neal, 12 Cal. 483. 


7. Under any circumstances, the with- 
drawal of a juror, and the continuance of 
a case thereby, is no ground for reversing & 
judgment subsequently obtained. 

Benedict v. Cozzens, 4 Cal. 382. 

8. After a jury have once retired, it is er- 
ror to allow them to come into court and re- 
ceive instructions in the absence of the par- 
ties or their counsel. 

Redinan y. Gulnac, 5 Cal. 148. 

9. Unless the irregularity complained of 
in the formation of the jury goes to the mer- 
its of the trial, or leads to the inference of 
improper influence upon their conduct, their 
verdict should not be disturbed. 

Thrall v. Smiley, 9 Cal. 529. 

10. Questions of discretion of the judge 
below can not be reviewed in the supreme 
court, except in cases of gross abuse, to the 
injury of the party. 

Smith v. Billett, 15 Cal. 26. 

11. Refusing or granting a new trial will 
not be disturbed, except where there is a 
gross abuse of discretion; nor where the 
decision of the court is upon bare questions 
of fact. Speck v. Hoyt, 3 Cal. 413. 

12. A new trial will not be granted unless 
the record discloses a gross abuse of discre- 
tion. Duell v. B. R. & A. Co., 5 Car. &4. 


13. If a new trial is granted on the ground 
of irregularity in the presence of the 
court, the supreme court will not, on appeal 
from the order granting it, review the ques- 
tion of fact, as to whether the court was 
mistaken about the alleged irregularity. 

Thompson v. Thornton, 47 Cal. 76 


14. Where, in an action for personal prop- 
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erty, with damages for its detention; the ver- 
dict was for defendant, and subsequently the 
court below made an order granting a new 
trial, from which order defendant appealed 
to the supreine court, giving an undertaking 
for damazes and costs under the three hun- 
dred and forty-eighth section of the practice 
act, and then the court below, avainst the 
objection of the defendant, proceeded to try 
the cause a second time, when plaintiff had 
verdict and judzment: //eld, that the judg- 
inent must be reversed, because the court be- 
low could not proceed with a second trial 
until the appeal from the order was deter- 
mined. Ford v. Thompson, I9 Cal. 118. 


15. Where, in o suit for damages for col- 
lision between plaintiff’s vessel, the Gipsy, 
and defendant, thecomplaint, verified, averred 
that plaintitf had been damaged in the sum 
of one thousand five hundred dollars, and the 
answer denied plaintitf’s ownership of the 
Gipsy, or that defendant was in fault, or that 
o lis plaintitf was d sed by reason of such 
collision in the sum of one thousand five 
hundred dollars;”’ and after evidence on both 
sides as to the damages, the jury found for 
plaintiff six hundred dollars, and then, on 
motion of plaintiff, the court entered judg- 
ment in his favor of one thousand four hun- 
dred and ninety dollars: //eld, that the court 
erred in entering judgment non obstante 
veredicto after plaintiff had gone into proof 
as to damazes, and the jury had returned a 
verdict upon the facts; that goin into proof, 
etc., might well have induced defendant not 
to move to amend his answer, which motion 
the court would probably have granted, and 
hence defendant might have been taken by 
surprise. Reniff v. The Cynthia, 18 Cal. 669. 


16. Where it is evident that the jury must 
have acted under a taken impression 
as to the legal effect of the evidence, or in 
total disregard of it, a new trial will be or- 
dered. Minturn v. Burr, 20 Cal. 48. 


17. The fact th::t the officer having charge 
of the jury after they had retired to deliberate 
was absent some minutes from the room in 
which he had placed them, it not appearing 
that they were allowed to separate; and the 
fact that some person outside the jury-room 
spoke to a juror, and that some of the jurors 
spoke to two persons outside, it not appear- 
ing what was said or that it had any refer- 
ence to the trial; and the fact that after the 
jury had agreed upon their verdict, and were 

rought into the court-room, they were al- 
lowe to remain there in the presence of 
other persons whilc the officer went to the 
porch in front of the court room and waited 
some minutes for the judge, it not appearing 
that any communication was had with the 
jury in tho mean time, arc not sufficient 

grounds for requiring a new trial. 
People v. Boggs, 20 Cal. 432. 


18 Where the interference of strangers 
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with the jury is unattended with corruption 
in the latter, and has not been prompted by 
a party, and it docs not appear that any in- 
justice had thereby been done, the verdict 
will not be disturbed, whether the case be 
civil or criminal, a capital trial or — 


19. What latitude shall be allowed to a 
pees in introducing evidence in re- 
uttal after defendant has rested, is en- 
tirely discretionary with the trial court, and 
its action in this respect is not subject to re- 
view upon appeal. 
Brooks v. Crosby, 22 Cal. 42. 
20. Where a demurrer is interposed to 
an answer, and the cause is tricd by the 
court without first disposing of the de- 
murrer, and no objection is made at the time 
of trial, it is not such an irregularity as en- 
titles the plaintiff to a new trial. 
Calderwood v. Tevis, 23 Cal. 335. 


21. Bias or prejudice on the part of the 
judge constitutes no legal incapacity to sit on 
the trial of cause; nor 1s it a sufficient ground 
to authorize a change of the place of trial. 

People v. Williams, 24 Cal. 34. 


22. If the court, after the case is submit- 
ted, examine books of account as evidence, 
which have not been given in evidence dur- 
ing the trial, a new trial will not be granted 
for the irregularity, unless it is stated in the 
records to Fe one of the grounds on which 
the motion will be made. 

Wilcoxson v. Burton, 27 Cal. 237. 


23. A new trial will not be granted in a 
criminal case because a sheriff takes charge 
of the jury where a deputy sheriff was 
sworn, nor because the judge informs the 
jury through the sheriff, that if they do not 
agree in tive minutes they must remain in 
the jury-room over night. 

People v. Hughes, 29 Cal. 257. 

24. The bare fact thatevidence is brought 
to the notice of the jury out of its regular 
order is no und for a new trial, if the 
evidence would have been competent in any 
stage of the trial. 

Rice v. Cunningham, 29 Cal. 492, 


25. Thata child, for an assault upon whom 
defendant is being tried, not haviny sufficient 
capacity to be a witness, was sworn and 
questioned but withdrawn before she had 
testified to any material fact, is no ground 
for granting a new trial. The suggestion 
that her ap nce was calculated to excite 
the sympathy of the jury and influence their 
judgment, is not entitled to any considcra- 
tion. People vy. Graham, 21 Cal. 261. 


26. Where the judgment of the appel- 
late court directs the court below what 
judgment to render, a new trial in the court 
below is not authorized, and a judgment 
rendered upon such a new trial is null and 
void. Argenti v. San Francisco, 30 Cal. 458. 
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27. Where the court overrules an objection 
to the admissibility of evidence, and ad- 
mits the evidence, but when the findings 
come to be drawn, changes its opinion and 
comes to a different conclusion from that en- 
tertained when the evidence was admitted, 
thereby depriving the party of the oppor- 
tunity to amend his pleadings or sntroddce 
other evidence, a new trial will be granted. 

Carpentier v. Small, 35 Cal. 346. 


28. The failure of the district court to re- 
quire the shorthand reporter to file his 
notes of testimony as he is required to do by 
the statute, is not an error for which an 
order granting a new trial will be reversed, 
if the shorthand reporter was incompetent, 
and could not take down the testimony as it 
was given, nor read such notes as he did 

e. Sais v. Sais, 49 Cal. 263. 


Misconduct of Jury. 


29. Where the jurors agree each one to 
mark down the sum he thinks proper to find 
ag damages and then to divide the total 
amount of these sums by the number of per- 
sons composing the jury, which result should 
be their verdict, a verdict thus formed is ir- 
regular and will be set aside. 

Wilson v. Berryman, 5 Cal. 44. 


30. But if such means be adopted merely 
to arrive at a proper result, for the purpose of 
determining what the verdict shall be, with- 
out any being bound thereby, and afterwards 
the jury agree upon such sum as their ver- 
dict, the court will not disturb it. Id. 


31. Such verdicts are regarded in the 
same light as gambling verdicts. Id. 


32. The remark of a juror, during a re- 
cess of the trial, that there was no use in 
taking up time in trying to humbug the jury, 
and that the lawyer who made the shortest 
speech would win the case, was not such 
misconduct as will vitiate the verdict. 

Taylor v. Cal. Stage Co., 6 Cal. 228. 


33. Where a slip from a newspaper was 
handed by the deputy sheriff to the jury, 
during the progress of the trial, containing 
matters relating to the trial, but not in evi- 
dence, and was perused by them, and the 
court subsequently, upon discovery of the 
fact, instructed the jury that the slip was 
not in evidence and that it should be wholly 
disregarded by them, and it appeared that 
the perusal could not, from the character of 
the matter contained in the slip, have prej- 
udiced the losing party: J/eld, not to be 
ground for a new trial. 

Thrall v. Smiley, 9 Cal. 529. 


34. The affidavit of jurors will not be 
allowed to contradict their verdict. 
Castro v. Gill, 5 Cal. 40. 


35. The amendment of 1862 to section 
193 of the practice act, allowing the afh- 
davits of the jurors to be received to im- 
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peach their own verdict, relates merely to the 
remedy, and governs in all applications for 
new trials made after its passage, although 
the verdict and judgment sought to be set 
aside were rendered previously. 

Donner vy. Palmer, 23 Cal. 40. 


36. The verdict to which the assent of 
any of the jurors was obtained by a resort to 
chance will be set aside. Id. 


37. The jury entered into an agreement 
that each should mark down upon a separate 
piece of paper the amount which he thought 
the plaintiifs were justly entitled to recover, 
and that the several sums thus marked 
should be added together and the total 
amount divided by twelve, and the quotient, 
whatever that might be, should be their ver- 
dict without further consultation or discus- 
sion: /feld, that this was not a Chance ver- 
dict, within the meaning of the second sub- 
division of the one hundred and ninety-third 
section of the practice act; held, further, 
that such verdict was vicious, and should be 
set aside if the facts were proved by compe- 
tent testimony. 

Turner v. Tuolumne W. Co., 25 Cal. 400. 


38. A verdict which is arrived at by each 
one of the jurymen marking such sum as he 
thinks proper, and then adding the several 
sums together and dividing tbe total by 
twelve and making the quotient the verdict, 
is not a chance verdict within the meanin 
of the second subdivision of section 19: 
of the practice act. 

Boyce v. California Co., 25 Cal 460. 
People v. Hughes, 29 Id. 257. 

39. The verdict of a jury can not be im- 
peached by the affidavits of the jurors, ex- 
cept when the verdict is arrived at by a re- 
sort to the detarmination of chance. Id. 


40. The testimony of the sheriff is com- 
petent to disclose what transpires in the jury- 
room. Wilson v. Berryman, 5 Cal. 44. 


Accident or Surprise. 


41. Surprise is not of itself ground for a 
new trial, or a reduction of damages. To 
authorize a new trial, or reduction of dam- 
ages, the surprise alleged must be such that 
ordinary prudence could not have guarded 
against it, and the proceeding which creates 
it must have prevented the presentation of 
the case upon its merits. With the allega- 
tion of surprise, the party must show that 
he has been injured by it. 

Patterson v. Ely, 19 Cal. 23. 

42. Where a motion for a new trial it 
made on the ground of surprise, the affi- 
davits on which the motion is founded 
should set forth particularly and distinctly 
the facts which the party expects to be able 
to prove by his witnesses on a new trial; 
and held, where the athdavits did not set 
forth the facts to which the party expected 
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his witnesses would testify, that a new trial 
was properly refused. | 
Rogers v. Huie, 1 Cal. 429. 


43. Where a new trial is asked on the 
ground of surprise, by the non-attendance 
of witnesses, the aflidavits of the witnesses 
themselves should, if practicable, be pro- 
cured, setting forth the facts, within their 
knowledge, to which they can testify in case 
& new trial should be granted. Id. 


44. Where a motion for a new trial is 
made on the ground that the party was 
taken by surprise at the trial by the non- 
attendance of witnesses, it should appear 
that tho party had used reasonable dili- 
gence in endeavoring to procure the attend- 
ance of his witnesses at the first trial. Id. 


45. In cases where the surprise is clearly 
established, and the consequences can be 
avoided on another trial, and where it ap- 
pears that the party was guilty of no laches, 
and acted in goud faith in failing to apply 
for relief at an earlier stage of the proceed- 
ings, the rule may properly be relaxed so as 
tw enable the party to avail himsclf of the 
surprise as a ground for a new trial. 

Imas v. Martin, 39 Cal. 555. 


46. The general rule is that the party 
surprised on the trial must apply for relief 
at the earliest practicable moment, and 
in such method as will produce the least 
vexation, expense and delay. Id. 


47. Where evidence tending in some 
degrec to establish tle value of plaintiffs 
services was admitted as competent, after 
objection, the finding that there was no 

roof of the value of the services was calcu- 
bated to operate a surprise on the plaintiff, 
and was therefore crruncous. 

Hartson v. Hardin, 40 Cal. 264. 


48. Surprise resulting from an amend- 
mect to the complaint, during the prog- 
ress of the trial, in the presence of detend- 
ant’s attorncys, 13 not a suflicient ground for 
granting a new trial. 

Mendelsohn v. Anaheim L. Co., 40 Cal. 657. 

49. Mere surprise at the evidence given 
by the witnesses of the defendant is not 
sufiicient ground for granting the plaintiff a 
new trial. He should submit to a nonsuit, 
and not take his chances for a verdict. 

Live Yankee Co. v. Oregon Co., 7 Cal. 40. 


50. A new trial will not be granted on 
affidavit by a witness uf mistake in his tes- 
timony on the trial, unless there be a clear 
showing of mistake; and, further, that it 
was injurious to the party, and that he had 
po means or had used due diligence to coun- 
teract the mistake or to correct it. 

Howe v. briygs, 17 Cal. 385. 
$51. Where a slight degree of prudence 
would guard against surprise, it is not a sufh- 


cient ground to allege for a new trial. 
Brvoks v. Lyon, 3 Cal 113. 
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52. Surprise at the ruling of the 
court, on the trial, as to the admission of 
testimony, is not ground for a new trial. 

Fulter v. Hutchings, 10 Cal 523. 


53. Where plaintiffs were permitted to 
prove and recover on a title other than the 
one so set up, it was error in the court be- 
low to refuse a new trial, the motion for 
which was based on affidavit of defendant 
that he was taken by surprise, arising out 
of the frame of the pleadings, and that he 
could have rebutted plaintiti’s case but for 
this surprise. Eagan v. Delaney, 16 Cal. 85. 


54. Surprise at the testimony of a wit- 
ness called by the adverse party is no ground 
for a new trial, it not appearing that the 
party against whom the testimony was given 
had been misled by previous statements of 
the witncss as to what he would testify. 

Taylor v. Cal. Stage Co., 6 Cal. 228. 

55. Plaintiff herein having rested his case 
upon proving his note, and defendant not in- 
troducing any proof of his discharge in insol- 
vency, the court below instructed the jury to 
find for plaintiff, and afterwards set aside the 
verdict and ted a new trial: //eh/, that 
this court will not revise the discretion of 
the court below in granting the new trial; 
that defendant might well have been taken 
by surprise, and supposed it unnecessary to 
introduce proof of his discharge. 

Smith v. Richmond, 15 Cal. 501. 


56. A party who is unprepared for trial at 
the time of the calling of the case, should 
move for a continuance, and if he fail to do 
this, he waives his want of preparation, and 
can not afterwards, when judgment has gone 
against him, move for a new trial on this ° 
ground. Turner v. Morrison, 11 Cal. 21. 


57. It is not sufficient for a new trial to 
aver that the party thus represented was ig- 
norant, at the time of the trial, of the facts. 
He must show that he could not, with the 
use of due diligence, unmixed with any neg- 
ligence on his part, have made himsclf ac- 
quainted with or ascertained the existence of 
the facts. Williams v. Price, 1) Cal. 213. 


58 Where, in an action for goods sold and 
delivered, the defendant in his answer ect u 
a promissory note as a counter claim, which 
purported on its face to have been made for 
value received, and the plaintitis, in an an- 
swer to defendant’s cross-complaint, alleged 
that the note was given without considera- 
tion: Jfeld, that testimony on the trial by 
the defendant, in support of the averments in 
his ansver as to the making of the note and 
the consideration therefor, did not consti- 
tute such a surprise to the plaintifls as to en- 
title them to a new trial. 

Armstrong v. Davis, 41 Cal. 404. 

59. The mistake of counsel as to the 
competency of a witness is no ground for 
granting a new trial. 

Packer v. Heaton, 9 Cal. 563. 
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60. Where one party to an action is mis- 
led by the act of the other, justice demands 
that a new trial should be granted. 

Pinkham v. McI*arland, 5 Cal. 137. 

61. In ordcr to move for a new trial on the 
ground of surprise, it must be shown not only 
a surprise, but onc that ordinary prudence 
could not guard against; and to show that 
he has been injured by it; to show that upon 
a new hearing he can make out such a title 
as would probably be not only a legal but an 
equitable defense of the action. And he must 
also show what the title is. 

Patterson v. Ely, 19 Cal. 28. 


62. A new trial will not be granted on the 
ground of surprise at the introduction of false 
evidence, when the evidence related solely 
to a point not necessarily involved in the de- 
cision of the action, and which in fact had 
no influence upon the judgment. 

Guy v. Hanly, 21 Cal. 397. 


63. False testimony, given by mistake or 
otherwise, is suflicient to avoid a verdict or 
decision based upon it, if ordinary prudence 
has been observed by the losing party. Id. 


64. An affidavit of a party that he was 
surprised at the admission of a witness on the 
trial, because his attorney had advised him 
that the witness was incompetent, and that 
he was aiso surprised by the testimony of the 
Witness in stating a certain conversauion In- 
correctly, is not sufficient to authorize the 
granting of a new trial on the ground of sur- 
prise. Nlockenbaum y. Pierson, 22 Cal. 160. 


65. Where, during the progress of a trial, 
the existence or the materiality of absent 
evidence is first discovered, the party de- 
siring such evidence should move fur a con- 
tinuance until it can be obtained, and failing 
to do this, he can not have a new trial on the 
ground that the evidence was newly discov- 
ered. 


66. A new trial will not be granted on a 
showing, alone, of surprise, which ordinary 
rudence could not have guarded against, but 
it must also be made to appear that the mov- 
ing party has a valid defense to some mate- 
rial part of the plaintiff’s cause of action, 
and that on the new trial the result may be 
different from that on the first trial. 
Cook v. De la Guerra, 24 Cal. 237. 
67. Where a plaintiff fails to appear when 
a cause is regularly called for trial, and at 
defendant’s request the trial proceeds and 
judgment is rendered for defendant, the 
court has no power to relieve the plaintiff 
from the judgment under the sixty-eighth 
section of the practice act, on the ground of 
mistake, inadvertence, surprise, or €xcus- 
able neglect, on a motion made after the 
aljourmnent of the term at which the judg- 
meut was rendered. 
Casement v. Ringgold, 28 Cal. 335. 


68. If relicf can be obtained in such cases, 
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it must be by a motion for a new trial, on 
the ground of accident or surprise, which 
ordinary prudence could not have guarded 
against. Id. 
69. Where a party to an action, previous 
to the trial of the same, is told by a witness 
that he will testify in a certain manner in 
relation to a fact material to the issue, and 
the party to whom the declaration is made, 
relying on the same, neglects to procure oth- 
er testimony, and secures the attendance of 
the witness, and when called to the stand 
the witness, either by Collusion with the 
party against whom he is called, or by rea- 
son of any fact or occurrence for which the 
party calling him is not responsible, testifies 
contrary to what he had previously stated he 
should do, this is a surprise in the sense in 
which that word is pe in the law of new 
trials, and a new trial wiil be granted, pro- 
vided the party applying for the same shows 
that he will be able on the new trial to sup- 
ply the testimony required. In such case it 
ig not necessary for the party surprised to 
move for a continuance at tlie time. 
Rodriguez v. Comstock, 24 Cal. 85. 


70. The party alleying surprise during the 
progress of atrial should show it by the best 
evidence within his reach. 
Schellhous v. Ball, 29 Cal. 605. 
71. If, during a trial, facts exist which 
amount to leyal surprise, these facts should 
be shown by the affidavits of the attorney, 
and not of his client. Id. 


72. On an application for a new trial on 
the ground that the court denicd a continu. 
ance, in a criminal as well asin acivil case, 
the defendant should procure the afhdavits 
of the absent witnesses, showing that the 
can testify to the facts sought to be seb 
or give good reason for not obtaining such 
ailidavits. People v. Jocelyn, 29 Cal. 562, 


73. A new trial will not be granted ina 
criminal case, on the ground of being taken 
by surprise by the testimony of o witness, 
unless the affidavits show that the testimony 
of the witness was not truc. Id. 


74. A new trial on the ground of surprise 
should not be granted unless it clearly ap- 
pears that the verdict is mainly attributable 
to the facts out of which the surprise result- 
ed, and that the surprise has not resulted 
trom the fault or neg:igence of the moving 


party. Schellhous v. Ball, 29 Cal. 605. 


75. When, during the progress of a trial, 
conditions are found to cxist which may 
amount to legal surprise, the court should, if 
an application is made therefor, grant rekef 
at once, if the facts are such as would justify 
the court in setting aside the verdict after 
the trial. Id. 

76. If the party claiming to have been 
surprised can relieve himself, either by a 
nonsuit, a continuance, or the intruduction 
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of other testimony, or in any other way, and 
{ails to do so, a new trial will not be Brante 
a. 


77. If, during the argument of a case to 
the jury, a dispute arises botween counsel as 
to whether a certain paper was introduced in 
evidence, and the court decides it was, the 

ty claiming to be surprised by the decis- 
ion should apply to the court at once for 
leave to introduce rebutting testimony, if 
he has such testimony, and, if he fails to do 
so, a new trial will not be granted. Id. 


78. In order to sustain a motion fora new 
trial on the ground of surprise, the moving 

rty must show not only ot ei but that 
Pe is injured by it; and this he must do by 
showing what case he can establish in the 
event of a new trial. 


Brooks v. Douglass, 32 Cal. 208. 


79. The appellate court will not reverse 
an order of the court below denying a new 
trial, applied for on the ground of surprise, 
unless there has been an abuse of discre- 
tion in the court below refusing a new trial. 

Nooney v. Mahoney, 30 Cal. 226. 

80. When a party defendant is taken by 
surprise by the testimony of a witness 

roduced by the opposite party several days 
bitue the close of the trial, and knows of a 
witness who resides out of the state by 
whom he can contradict the witness whose 
testimony surprises him, he should move for 
a continuance at once in order to take the 
deposition of the witness who resides out of 
the state, and not wait to move for a new 
trial, on the ground of the sealer) 

Ferrer v. Home Mutual, 47 Cal. 418. 


Newly Discovered Lvidence. 


81. On a motion for a new trial on tho 
und of newly discovered evidence, the 
newly discovered evidence should be fully 
eet forth, or the motion must be overruled. 
Perry v. Cochran, 1 Cal. 180. 


82. An application for a new trial on the 
ground of newly discovered evidence must 
show atlirmatively that the evidence is new, 
material, and not cumulative; that the 
applicant has used due diligence in reparing 
his case for trial; that the new evidence was 
discovered after the trial, and will be im- 
portant, and tend to prove facts which were 
not directly in issue on the trial, or were not 
then known or investigated by proof. 

Bartlett v. Hogden, 3 Cal. 55. 

Brooks v. Lyon, Id. 113. 

Burritt v. Gibson, Id. 396. 

Live Yankee Co. v. Oregon Co., 7 Id. 42. 


83. A new trial, which was demanded on 
the unds of newly discovered evidence 
which was cumulative, and that the find - 
ings of the court were not supported by the 
evidence, which was conflicting, was prop- 
erly refused. Meyer v. Mowry, 34 Cal. 514. 


84. Newly discovered evidence, when cu- 
mulative merely, furnishes no ground for a 
new trial; at least, unless it clearly appears 
that its production would have changed the 
result, and that the strictest diligence 
would not have enabled the moving party to 
procure the same at the trial. 

Levitsky v. Johnson, 35 Cal. 41. 


85. Newly discovered evidence, which is 
only cumulative, furnishes no ground for a 
new trial. Jones v. Jones, 38 Cal. 584. . 

Spencer v. Doane, 23 Id. 418. 
drich v. Palmer, 24 Id. 513. 
Hobler v. Cole, 49 Id. 250. 
Reed v. Clark, 47 Id. 194. 
People v. McDonell, 47 Id. 134. 


86. When tlie alleged newly discovered 
evidence is merely cumulative, and every 
materia] fact disclosed by the affidavits is 
contradicted by counter affidavits, and the 
appellate court can not clearly say that the 
court below erred in refusing it, a new trial 
will not be ordered. 

Doyle v. Sturla, 38 Cal. 456. 


87. A new trial will not be erate be- 
cause of the discovery of new evidence which 
is merely cumulative, and which, if produced, 
would only tend to contradict a witness 
of the opposing party. 
Klockenbauin v. Pierson, 22 Cal. 160. 
Live Yankee Co. v. Oregon Co., 7 Ic. 40. 


88. There is no presumption that newly 
discovered evidence is cumulative. 
Hobier v. Cole, 49 Cal. 250. 


89. A large discretion is accorded to 
courts in the disposition of motions for a 
new trial, made on the ground of newly dis- 
covered evidence, and it devolves on the ap- 
pellant to show that this discretion was not 
properly exercised. Id. 

$0. That the newly discovered evidence is 
cumulative is, however, an affirmative prop- 
osition, and, if it does nut appear in the mov- 
ing papers, the fact must be shown by the 
party opposing the motion. Id. 


91. A new trial will not be granted on the 
und of newly discovered evidence, if the 
affidavit on which it is claimed is shown by 
counter affidavits to be exposed to the sus- 
picion of bad faith; nor if the newly discov- 
ered evidence fails to raise a reasonable pre- 
sumption that, if produced, it would change 
the result. Merk v. Gelzhaeuser, 50 Cal. 631. 


92. A new trial will not be granted on ac- 
count of newly discovered evidence, if the 
same was cumulative, or if with proper dil- 
igence it might have been procured on the 
former trial. Russell v. Dennison, 45 Cal. 337. 


93. Sufficient newly discovered evidence 
to support a motion for new trial considered. 
Armstrong v. Davis, 41 Cal. 494. 

94. In an action for the recovery of real 
property sold under exccution, the mere fact 
that the purchaser, who was not called asa 
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witness, omitted to disclose the fact that at 
the time of the sale he had notice of a pri- 
or conveyance of the same property, is of 
itsclf no ground for a new trial. 

Butler v. Vassault, 40 Cal. 74. 


95. To entitle him to relief, he is held to 
a strict proof of diligence, and a general 
avermenot is not sufficient. He must state 
particularly what acts he performed, in or- 
der that the court may decide whether proper 
Giligence was used d. 


96. In an action to review a former judg- 
ment and for a new trial therein, on the 

round of newly discovered evidence, it 1s 
Incumbent on the plaintif to establish that 
he has been guilty of no laches, and that 
the failure to produce the evidence on the 
former trial was imputable to no lack of dil- 
igence on his part. Id. 


97. In cases of conflicting testimony, 
newly discovered evidence, merely cumula- 
tive, is no ground for a new trial. 

Taylor v. Cal. Stage Co., 6 Cal. 228. 


97a. A new trial, on the ground of newly 
discovered evidence, should not be granted 
where such evidence is merely cumulative, 
and is that of a witness whose deposition 
was used on the trial, and particularly where 
the verdict shows that the jury disbelieved 

his first statement. 
Gaven v. Dopman, 5 Cal. 342. 


98. A new trial will not be granted on the 
round of newly discovered evidence which 
is in Conflict with the evidence given on the 
trial. People v. McCauley, 45 Cal. 146. 


99. When, in ejectment, the parties 
claim title derived from a common svurce, 
and the defendant, to show his title the old- 
est, relies on a purchase made, and a note 

iven for part of the purchase money, and a 
ord for 2 conveyance, executed to him by 
the common grantor, which bond is claimed 
to be lost, and proves that it was the grant- 
or’s custom to give a bond when credit was 
given, and the plaintiff recovers judgment, 
a subsequent discovery of the note is suth- 
cient ground on which to nt a new trial. 

Jones v. Sing] eton, 45 Cal. 92. 

100. If the plaintiff in ejectment relies on 
a paper title, and recovers judgment, and 
after the trial the defendant discovers that 
prior to the cominencement of the action the 
plaintiff had conveyed the title to a third 
person, a new trial should be granted. 

Cranmer v. Purier, 41 Cal. 463. 


101. Motions for new trial.on the 
of newly discovered evidence must re- 
garaed with suspicion and disfavor. In 
such cases, the motion must be supported 
by the atlidavit of the moving party that he 
did not know of the newly discovered evi- 
dence, and usually by the athdavits of the 
newly discovered witnesses, stating what 


round 
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they know and will testify. The affidavit 
of the party can not be received in licu of 
the affidavits of such witnesses, unless for 
good cause shown it appears that the atlida- 
vits of the latter can not be obtained in 
time, or in such further time as may have 
been granted for that purpose. 
Arnold v. Skaggs, 35 Cal. 684. 
102. A party who relies on such ground 
must make a strong case by the best evi- 
dence obtainable, both in respect to diligence 
on his part in preparing for the trial, and as 
to the truth and materiality of the new 
discovered evidence. id. 


103. In such a case the moving party 
must show by his own affidavit that the 
new cvidence was not known to him at the 
time of the trial. Upon that question, the 
affidavits of other persons are not suliicient. 

Td 


104. To entitle a party to a new trial on 
the ground of newly discovered evidence, it 
must appear that he used reasonable aili- 
gence to discover and produce the evidence 
on a former trial, and that his failure to do 
so was not the result of bis own laches; 
that the newly discovered evidence is not 
simply cumulative, that it is not to impeach 
an adverse witness, that it is material, and 
is so important that it would probably have 
changed the verdict had it been in on the 
former trial. Stoakes v. Monrve, 36 Cal. 383. 


105. It is not good ground for a new trial 
that the defendant discovered material testi- 
mony at too late a period to preduce the 
same at the trial. It would, however, be 
good yround on which to base a motion for 
continuance. Berry v. Metzler, 7 Cal. 418. 


106. The facts stated in an affidavit of 
newly discovered evidence, on motion for a 
new trial: //c/ld, not to disclose sutlicient 
grounds for granting the motion. 

KXern Valicy Bank v. Chester, 55 Cal. 49. 


107. A party ought not to rely upon his 
own single unsupported statement, ona 
motion for a new trial, of the newly discov- 
ered evidence, but should, if possible, pro- 
cure the afiidavits of the persons whose tes- 
timony he deems material, so that the court 
may be satisfied as to what facts he will tes- 
tify. - Rogers v. Huie, 1 Cal. 429. 

108. On a motion for a new trial on the 
ground of newly discovered evidence, the 
aflidavit of one of the defendants as to what 
an absent witness will testify is insuih- 
cient. It should be accompanied by the afB- 
davit of the witness himself; if that can not 
be obtained in time, additional time should 
be applied for. 

Jenny Lind Co. v. Bower, 11 Cal. 195. 

109. Motions for new trial on the ground 
of newly discovered evidence are regarded 
with distrust and disfavor, and the strict- 
est showing of diligence, and all other facts 
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necessary, is required. This is especial] 
trne when the new testimony is to fopeash 
& Witness on the trical, or is merely cumula- 
tive. ‘Lhe party must show by his own affi- 
davit that he did not know of this evidence, 
and could not by due diligence have ob- 
tained it; the affidavit of a witness is not 
suficient. In this case the party himself 
was present. Baker v. Joseph, 16 Cal. 173. 


110. Where it did not appear that the de- 
feudant had made any etiorts to have his 
witnesses subpcenaed, or to procure their 
attendance, until the morning of the day for 
which the cause was set down for trial, and 
on which it actually was tried: //eld, that 
the party had not used proper diligence, and 
that the decision of the district court refus- 
ing @ pew trial was correct. 


Rogers v. Huie, 1 Cal. 429. 


111. A new trial will not be granted on 
the grouni of newly discovered evidence, 
which is alleged to be a deed, recorded in 
the county recorder’s offico a year before the 
trial, and the record of a judgment in the 
same court iu which the cause was tried. 

Weimer v. Lowery, 11 Cal. 104. 


112. Where the report of a referee dis- 
closcd some hesitation and doubt in arriving 
at tlic conciusions of fact, and after the re- 
port had been made up, but before it was 
tiled, the defendant applied to tho referee 
for leave to introduce newly discovered evi- 
dence, which was refused, from a doubt as 
to his powers, ho at the same time intimat- 
ing tu the court, in a supplemental report, 
that if euch newly discovered evidence had 
been adduced on the trial, the result would 
provally have been different: //eld, under 
the circurnstances, it was error in the court 
Leluw to refuse a new trial. 

Hoyt v. Saunders, 4 Cal. 345. 


113. Where, upon the trial, the genuine- 
ness of a signature is put in issue aud made 
the subject of proof, a new trial will not be 
granted on account of the discovery of new 
evidence tending to prove tho signature a 
forgery. Wright v. Carillo, 22 Cal. 595. 

114. When the motion for a new trial is 
base upon newly discovered evidence, or 
that the verdict is against evidence, an en- 

ed discretion is vested in the court be- 
low; and the supreme court will rarely inter- 
fere with tlic aciion of the court below, in 

granting a new tnal. 
O’brien vy. Brady, 23 Cal. 243. 

115. Where a defendant, whose property 
has been attached, files an evasive answer 
under oath, which admits the indebtedness 
svned on, and then, on a trial between an in- 
tervenor, a subsequent attaching creditor, 
and the plaintiff, without intimating that he 
would do so, testifies that the debt was not 
due, it is sufficient cause for a new trial on 
the ground of surprise. 


Coghill v. Marks, 29 Cal. 673. ! 


Excessive Damages. 


116. The court will set aside a verdict, 
where the damages given are unjustifiable. 
McDaniel v. Baca, 2 Cal. 326. 

117. It is a proper exercise of power in a 
court to grant a new trial on the ground of 
excessive damages, when the verdict is 
grossly inconsistent in its relation to the 
facts. Potter v. Seale, 5 Cal. 410. 


118. In an action for malicious prosecu- 
tion, if the damaes awarded by the jury are 
greatly disproportionate to the ictual dam- 
ages, the court may reyvard it as sufficient 
evidence that the verdict was rendered un- 
der tho influence of prejudice or passion, 
and direct a release of part of the damages, 
or award a new trial. 

Kinsey v. Wallace, 35 Cal. 462. 

119. Objections to the form cfa ver- 
dict, or that exccssive damages were thereby 
awarded, can only be made available on mo- 
tion for a new trial, or on appeal from an or- 


der denyjng a new trial. 
Campbell v. Jones, 41 Cal. 515. 


120. A new trial may be granted to the 
party who obtaincd a verdict, when the 
damages awarded to him are less than he 
was entitled to. 

Mariani v. Dougherty, 46 Cal. 26. 


121. A verdict for two hundred dollars 
damxges is not a just and fair compensation 
for the damages sustained, caused by the 
careless and reckless taking of human life. 
and such verdict justifies the court in grant- 
ing the plaintifl a new trial Id. 


122. If the verdict is excessivo the su- 
preme court will award a new trial, unless 
after the remititur goes down, the part 
in whose favor it was rendered files wit 
the clerk a written consent that the judg- 
ment be modified. 

Atherton v. Fowler, 46 Cal. 323. 


123. The rales by which courts are gov- 
erned in sctting aside tho veriicts of juries 
on the ground of excessiveness of damaycs, 


considerci. 
Payne v. Pacific Mail Co., 1 Cal. 33. 


124. In an affidavit for a new trial, the 
allegation of the affiant that ‘‘a3 he is in- 
formed and believes, the damages as- 
sessed were excessive and mere than could 
be recovered on a fair trial of the action,” is 
insufficient as a statement of a meritorxious 
dofense upon which to justify any disturb- 
ance of the verdict. The facts should be 
stated from which the court can perccive 
whether the damages are excessive, and 
whether on another trial there would be any 
probability of a verdict for a less amount, or 
that there is any defense to the claim. 

Patterson v. Ely, 19 Cal. 28. 


125. It is not error in the court below to 
refuse o new trial, provided the successful 
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arty will consent to a reduction of his 
judginent. Chapin v. Bourne, 8 Cal. 294. 


126. An ejectment case tricd by the 
court found that plaintiff was entitled to the 
possession of the premises, and that the dam- 
ages were one thousand five hundred and 
sixty-six dollars, and gave judgment accord- 
ingly. It appears from the evidence that 
rua was only entitled to one half, he 

ing a tenant in common with another 
not a party to the suit, and, on a motion 
made for the purpose, the court set aside the 
judgment and ordered a new trial. The 
eee concedes that the judgment should 

ave been but for one half, but insists that 
he should have been offered to remit the ex- 
cess, and only on his refusal to grant the 
new trial: //eld, that the new trial was prop- 
erly granted, it being discretionary with the 
court; if the judgment had bcen that the 
ae was entitled to the possession of one 
ialf of the premises as tenant in common 
with another, this court might have cor- 
rected the judgment as to damages, and made 
it conformable to the findings. But in this 

case both correspond. 
Clark v. Huber, 20 Cal. 196. 


127. The verdict will not be disturbed on 
motion for a new trial unless the amount is 
so large as to induce 4 reasonabie person, 
upon hearing the circumstances, to declare 
it outrageously excessive, Or as to suggest at 
the first blush, passion Or prejudice, or 
corruption on the part of the jury. 

Whicaton v. N. B. & M. Co., 36 Cal. 590. 


128. Inejectment, the complaint verified 
alleged ownership in plaintifls’ possession by 
defendants of the premises from a designated 
period, and the withbolding of that posscs- 
sion from plaintitts from that period, and 
that the value of the use and occupation, 
rents, and profits of the premises during 
such possession was ten thousand dollars; 
the answer contained no speciiic denial of 
these allegations, and under directions of the 
court plaintitfs had verdict and judgment on 
the plealings for ten thousand dollars dam- 
ages: Icld, that the verdict and judgment 
must stand; and that, the claim for damages 
resting entirely upon the uncontroverted 
allegations of the complaint, the court below 
erred in granting anew trial, unless plaintiffs 
should remit all the damages except one 
dollar. Patterson v. Ely, 19 Cal. 28. 


129. Where damages are laid at a certain 
sum in a declaration, the judgment will be 
reversed if the jury render & verdict for a 
greatcr sum. 

Palmer v. Reynolds, 3 Cal. 396. 
129a. But the excess may be remitted 
and the judgment stand. 


evidently given under the influence of pas- 
sion or prejudice, the appellate court will 


grant a new trial. 
McCarty v. Fremont, 23 Cal. 196. 


131. In such cases, the court will not dis- 
turb the verdict of a jury on the ground that 
the damages arc excessive, unless the amount 
of damages is 80 disproportionate to the 
injury proved as to justify the conclusion 
that the verdict is not the result of the cool 
dispassionate consideration of the jury. 

Aldrich v. Palmer, 24 Cal. 513. 


132. In all cases where there is no rule of 
law regulating the assessinent of damages, 
and the amount does not depend on compu- 
tation, the judgment of the jury, and not 
the opinion of the court, is to govern, unless 
the damages are 80 excessive as to warrant 
the belief that the jury must have been in- 
{fluenced by partiality or prejudice. 

Boyce v. Cal. Stage Co., 25 Cal. 460. 


133. This court will not interfere with the 
verdict of a jury, where the question upon 
which they have passed is one solely of un- 
liquidated damages, unless beyond doubt the 
verdict be unjust and oppressive: so held, 
in an action brought by a passenger against 
the owners of a steamer for not furnishing 
him with the conveniences during the voyage 
which. the contract of conveyance required. 

George v. Law, 1 Cal. 363. 


134. The ne recovered judgment 
against the defendant for one thousand dol- 
lars, that sum being the amount of damages 
awarded by a jury before whom the cause 
was tried. Un motion for a new trial, the 
judge of first instance ordered that the judg- 
ment should be set aside, and a new trial 
yranted, unless he would consent to remit 
four hundred dollars of the judgment which 
had been rendered in his favor. On appeal 
from this order: Hield, that this court had 
jurisdiction of the appeal, and the order 
was reversed and set aside. 


Payne v. Pacific Mail Co., 1 Cal. 33. 


135. It seems that a verdict for three 
thousand dollars, in 3 suit on an attach- 
ment bond, where no property has been 
levied on under the writ of attachment ex- 
cept real estate, in the possession of which 
the debtor has not been disturbed, will be 
deemed cxcessive and reversed on that 
ground. Heath v. Lent, 1 Cal. 410. 


136. Where the suit on the bill had been 
accompanied by an attachment, under which 
the property of the drawer had been held for 
four months, when it was released by giving 
bond: Held, that in an action by the drawer 
for the malicious prosecution of said suit, 
where the jury gave fifteen thousand dollars 
. damages, and where no misconduct was 

Pierce v. Payne, 14 Cal. 420. | shown on the part of the jury, and it was 

130. If the damages assessed by the ver- not charged that the verdict was given un- 

dict of a jury are clearly excessive, and were ; der the influence of passion or prejudice, the 
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court could not disturb the verdict, unless it 
clearly appear that injustice has been done. 
Weaver v. Page, 6 Cal. 681. 


137. If the verdict is excessive, the su- 
preme court will award a new trial, unless 
after the remittitur goes down, the party 
in whose favor it was rendered files with the 
clerk a written consent that the judgment be 
moditied. Atherton v. Fowler, 46 Cal. 323. 


138 Plaintiff, a woman of color, being 
desirons to take passage on one of the street 
cars of defendant, hailed the conductor; he 
disregarded her signal, and by reason of his 
declining to stop she was unable to get upon 
the car. It was also proved, under objec- 
tions from the defendant, that the conductor, 
on being urged by a lady passenger to stop 
for the plaintiff, replied, ‘‘ We don’t take 
colored people in the cars;” and it was 
further proved that there was ample room 
for plaintitf, and that she was provided with 
the usual passage tickets, and was ready and 
willing to pay her fare. There was no proof 
of any special damage or malice. The 
jury returned a verdict for the plaintiff for 
five hundred dollars: //eld, that the damages 
were excessive. 


Pleasants v. N. B. & M. Co., 34 Cal. 586. 


Insufficiency of the Evi:lence. 


139. The action of the district court in 
ting a new trial on the ground of al- 
eged insufficiency of the evidence, will not 
be interfered with when the evidence is 
conflicting, although the appellate court 
may differ in opinion with the lower court 

as to the weight of the evidence. 
QOullahan v. Starbuck, 21 Cal. 413. 


140. Where the evidence is insufficient, a 
new trial should be granted. 
Potter v. Carney, 8 Cal. 574. 


141. If on any material fact the court 
finds contrary to, or without sufficient evi- 
dence, it is ground for a new trial. 

Hathaway v. Ryan, 35 Cal. 188. 


142. If a verdict be wholly unsupported 
by the evidence, as to the quantity, quality, 
and value of the property sued for, it 
should not be allowed to stand. 

Cainpbell v. Jones, 38 Cal. 507. 


143. The general rule is that the appel- 
late conrt will not disturb a judgment, or 
verdict, or finding, or order denying a new 
trial or granting a new trial where there is a 
substantial conflict in the testimony, and 
no rule of law appears to have been violated. 
The supreme court has often held that it 
would not interfere with the verdict of a 
jury on the ground that such verdict is 
against the weight of evidence, except in 
extrasrdinary cases. It is almost impossi- 
ble for an appellate court to satisfy itself in 
a decision upon such matters, so much de- 
pends upon the manner, bearing, character 


of witnesses, and the peculiar circumstances 

which the transcript fails to preserve, which 

give value and weight to testimony. 
Kimball v. Gearhart, 12 Cal. 27; 10 

Id. 446; 14 Id. 167. 

Jobnson v. Pendleton, } Id. 133. 
Scannell v. Strahle, 9 Id. 177. 
Weddle v. Stark, 10 Id. 301. 
Bensley v. Atwill, 12 Id. 240. 
Ritter v. Stock, Id. 402. 
McGarrity v. Byiugton, Id. 432. 
Visher v. Webster, 13 Id. 60. 
Stevens v. Irwin, 15 Id. 504. 
Adams v. Pugh, 7 Id. 100. 
Ritchie v. Bradshaw, 5 Id. 228. 
Knowles v. Joost, 13 Id. 620 
Brown v. Smith, 10 Id. 508. 
Gagliardo v. Hoberlin, 18 Id. 394. 
Lewis v. Covillaud, 21 Id. 178. 
Tebbs v. Weatherwax, 23 Id. 58. 
Preston v. Keys, 23 Id. 193. 
Lubeck v. Bul.ock, 24 Id. 338. 
Ellis v. Jeans, 26 Id. 275. 
Wilcoxson vy. Burton, 27 Id. 232. 
Wilkinson v. Parrott, 32 Id. 102. 
Livermore v. Stine, 43 Id. 275. 
Price v. Sturgis, 44 Id. 501. 
Witherby v. Thomas, 55 Id. 9. 


144. If the verdict is against the weight 
of evidence, but there is still some evi- 
dence to justify it, a new trial will not be 
rranted on the ground that the evidence is 
insufficient to justify the verdict. 

Kile v. Tubbs, 32 Cal. 332. 


145. If the proof does not warrant the 
damages penal in an action of forcible 
entry, the defendant, if he wishes to have 
the question reviewed, should cither move 
for a new trial on that ground, or specify in 
his bill of exceptions in what particulars 
the evidence did not justify the decision. 
Jones v. Shay, 50 Cal. 508. 


146. The objection that the evidence 
does not warrant the judgment can be enter- 
tained only on motion for a new trial. 

James v. Williams, 31 Cal. 21). 


147. Where three witnesses who testify 
toa matter are contradicted hy only one, 
and he isa party to the record, and on an- 
other point his testimony conflicts with 
his sworn answer, it is not a case of substan- 
tial conflict in the evidence, and a finding of 
the court in favor of the party to the record 
will be set aside. 

Brauson v. Caruthers, 49 Cal. 374. 


148. If there is a substantial conflict in 
the evidence, the court will not grant a new 
trial on the ground that the verdict is against 
the evidence, unless the preponderance of 
evidence in favor of the party applying for 
the new trial is so great a3 to show that the 
jury must have acted under the influence of 
passion or prejudice. 

Iburg v. Suanet, 47 Cal. 265. 


149. \Vhere the verdict is a general one, 
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and there is sufficient evidence to justify the 
verdict on one of the issues, the verdict will 
not be set aside. 

Crosett v. Whelan, 44 Cal. 200. 


150. In a trial in an action of ejectment 
upon a question of boundary, the testimony 
of five unimpeached witnesses stood opposed 
to the description contained in a deed to 
which one of the parties was a stranger; the 
court found the fact as recited in the decd: 
Held, that the finding was so far opposed 
to the evidence as to justify awarding a 
new trial. Franklin v. Dorland, 28 Cal. 175. 

151. The rule that where there is a sub- 
stantial conflict in the evidence, the supreme 
court will not grant a new trial because the 
verdict is against the weight of evidence 
does not apply to the court below in which 
the trial was had. There, if the judge is 
satisfied that the verdict is against the weight 
of evidence, he should grant a new trial, 
even if there is a conflict in the evidence. 

Sherman v. Mitchell, 46 Cal. 576. 


152. If the finding of a fact on a material 
point is Contrary to a stipulation of the 
parties made in the course of the trial as a 
substitute for evidence, a new trial will be 
granted, cn the ground that the finding is 
contrary to the fact as stipulated, and there- 
fore unsupported by the evidence. 

Carpenter v. Small, 35 Cal. 346. 

153. The decision mentioned in section 
648 of the code of civil procedure, an objec- 
tion to which, on the ground of the insutli- 
ciency of the evideuce to sustain it, must 
specify the particulars in which the evi- 
dence is alleged to be insuftiicient, is the facts 
found and conclusions of law drawn there- 
from. Coveuy v. Hale, 49 Cal. 552. 


154. A specification in a bill of excep- 
tions as a reason why a new trial should be 
granted, ‘‘that the said judgment 1s contrary 
to the evidence in this” (then  staiing 
wherein), does not enable the court to inquire 
whether the findings are justitied by the 
evidence. Id. 

155. In an application for a new trial on 
the ground that the evidence does not justify 
the aeciians a specification that the evidence 
is insutlicient to Justify the judgment, ts not 
sufficient. Kelly v. Mack, 49 Cal. 523. 

156. In such case, a specification that the 
cause of action set forth in the complaint is 
not sustained by the evidence is not sufhicient. 

Id. 


157. It is the settled rule that an order 
granting a new trial for insufficiency of evi- 
dence to support the verdict will not be dis- 
turbed in tiie supreme court, when the evi- 
dence was conflicting in its character. 

Sperry v. Spaulding, 49 Cal. 252. 

158. If the defendant in cjectment moves 
for anew trial, and relies on the point that 
he was entitled to recover upon his evidence 


NEW TRIAL 


of adverse possession, he must include it in 
his specification of reasons why a new 
trial should be granted. 

Abbey H. Ass. v. Willard, 48 Cal. 614. 


159. Insufficiency of the evidence to jus- 
tify the judgment is not a ground of motion 
for a new trial. It is insuttciency of the 
evidence to justify the verdict, or other de- 
cision of fact, upon which a new trial must 
be asked. Martin v. Mattield, 49 Ual. 42. 


160. It is not an error of law that the 
evidence i3 insufficient to justify a particu- 
lar finding of fact. There is no distinction 
in this respect between the verdict of a jury 
and a finding of the court. 

Smith v. Christian, 47 Cal. 18. 


161. That the judgment is broader than 
the facts alleved and found will justify is 
no ground fora new trial. The remedy is 
by an appeal from the judgment on the judg- 
ment roll. Shepard v. McNeil, 38 Cal. 72. 

162. Where, in an action by P. and R. 
against Putuam and others for the recovery 
of four mules, their harness, @ wagon, and a 
saddle, or their value, Putnam, in answer, 
claimed title and right of possession of three 
of the mules, without designating which 
ones, and judgment passed for Putnam for 
the four mules, or their value, which were 
valued together only in a gross sum: //e‘d, 
first, that the judgment was not author- 
ized by tie pleadings; and, second, thut as 
the judgment can not be mod:fied for want 
of data, it must be reversed and a new trial 
granted. Putnam v. Lamphier, 36 Cal. lol. 


163. Where there are no findings, and 
the case is brought to the supreme court upon 
the evidence, and the judgment is erroneous, 
the supreme court will not direct the court be- 
low what judgment toenter, but wiil reverse 
the judgment, and remand the case for a new 
trial. Poorman y. Mills, 43 Cal. 323. 


164. The rule laid down in Piper's appeal, 
32 Cal. 530, as to yranting a new trial on 
the ground that the judgment is not war- 
ranted by the evidence, atiirmed. 

Appeal of Brooks, 32 Cal. 559. 


165. The decision of a referee upon a 
question of fact will not be sect asale where 
the evidence upon such question is conflicting, 
and whicre the testimony of some of the wit- 
nesses, if credited, supports the finding. 

Brady v. Brown, 20 Cal. 520. 

166. Acourt has power to set aside the re- 
port of a referee and grant a new t:.al, on 
the ground tiat the evidence before the ref- 
cree was insufficient to justify his decision. 

Cappe v. Brizzolara, 19 Cal. 607. 

167. If the verdict is against the weight 
of evidence, but there is still some evidence 
to justicy it, a rew trial will not be granted 
on the ground that the evidence is insguff- 
cient tu justify the verdict. 

Kile v. Tubbs, 32 Cal. 333. 
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168. Where it is evident that the jury 
must have acted under a sen impres- 
sion as to tlic legal effect of the evidence, or 
in total disregard of it, a new trial will be 
ordered. Miuturn v. Burr, 20 Cal. 48. 

169. The supreme court will not attempt 
to weigh the evidence and decide between 
conflicting statements. 

Peteric v. Bugbey, 24 Cal. 419. 


170. But it will always review tho evi- 
dence, if the point is made that the verdict 
or judgment is contrary to the evidence, and 
if they fiod there is a substantial conflict in 
the same, so that the jury might find cither 
Way without becoming obnoxious to the 
charge of passion, prejudice, misconcep- 
tion, or caprice, the verdict will not be dis- 
turbed. tice v. Cunningham, 29 Cal. 492. 


171. The appellate court will decline to 
review the facts of the case unless an as- 
signment of errors shows that the court 
below refused an application for a new trial, 
male on the ground that the verdict was 
contrary to evidence, and that only as an ap- 
peal from the refusal to grant a new trial. 

Smith v. Phelps, 2 Cal. 121. 
Griswold v. Sharpe, Id. 23. 
Whitman v. Sutter, 3 Id. 179. 


172. The appellate court will not review 
tho facts of acase unless a new trial was 
asked in the court below. 

Brown v. Graves, 2 Cal. 118. 
Smith v. Phelps, 2 Id. 120. 
Griswold v. Sharpe, Id. 17. 
Ingraham v. Gildermester, Id. 483. 
Brown v. Tolles, 7 Id. 398. 

Rhine v. Bogardus, 13 Id. 73. 
Liening v. Gould, Id. 598. 

Hihn v. Peck, 30 Id. 280. 


173. The findings of the jury on issues 
submitted to them in an equity case, if not 
objected to by motion for new trial, or if not 
set aside by the court on its own motion, be- 
come established facts in the case, and can 
not be questioned in the supreme court for 
the first time. Duff v. Fisher, 15 Cal. 375. 


174. The findings of fact in the court be- 
low will not be revicwed on appeal, unless 
there was 4 moiion for a new trial, and this 
whether the case be in cquity or at law, 
tried by a jury or by the court. 

Gagliardo v. Hoberlin, 18 Cal. 394. 


175. Wherc there isa conflict of testimon 
on any question of fact, the supreme court wi 
not ordinarily disturb the finding, but where 
the testimony is all oncG Way on any one point 
easential to sustain the judgment, and the find- 
ing is contrary to the evidence, a new trial 
will be granted. Lyle v. Rollins, 25 Cal. 437. 


176. Nor wil! the court set aside the find- 

and grant a new trial, on the und 

that the findings are not warranted by the 

evidence, unless the evidence was such that 

if the questions had been submitted to a 
Cd 


jury, the court would set aside the verdict 
as contrary to evidence. 
Moore v. Murdock, 26 Cal. 524. 


177. Where the findings of the court are 
not warranted by the evidence, a new trial 
should be granted. 

Bolton v. Stewart, 29 Cal. 615. 


178. Where there is DO evidence upon a 
point essential to sustain the verdict, a now 
trial will be ordered. 

Cummins v. Scott, 20 Cal. 83. 


179. Where the verdict of the jury is 
clearly against the evidence, a new trial will 
be awarded. Hill v. Smith, 32 Cal. 166. 

Bayley v. Eaton, 8 Id. 159. 


180. If, in an action to recover lands, the 
testimony of five witnesses who know the 
premises, on a question of damages, is con- 
tradicted by ono who testifies with respect 
toa much larger tract, including the prem- 
ises in dispute, but without knowing their 
location, it is not such a conflict of testi- 
mony as will preclude the appellate court 
from setting aside a finding in accordance 
with the testimony of the one. 

Carpentier v. Gardiner, 29 Cal. 160. 


181. The presumption of law is that the 
evidence warranted the verdict. If the jury 
in their verdict necessarily pass on a mate- 
rial question of fact, the appellate court will 
not reverse the judgment, on the ground that 
there was no evidence to warrant the ver- 
dict, unless a motion is made for a new trial, 
and a statement made which shows that no 
cvidence was introduced to prove the fact.. 
The presumption of law is that there was 
evidence tu sustain every material fact found 
by the jury. Doll v. Anderson, 27 Cal. 250. 


182. Where there is no issue tendered in 
the pleadings upon a material matter, the 
court or jury will not be presumed to have 
found on such matter. 

Gifford v. Carvill, 29 Cal. 589. 


183. The supreme court is not authorized 
to presume the finding of a fact not within 
the issue. Bernal v. Gleim, 33 Cal. 669. 


Error in Law. 


184. For error of law, excepted to, an ap- 
peal lies, without motion for new trial. 
Rice v. Gashirie, 13 Cal. 53. 


185. Where improper evidence is sub- 
mitted to the jury, under objection, a new 
trial will be granted on appeal, unless the 
court can see that such evidence could not 
possibly have had the effect upon the jury 
prejudicial to the appellant. 

Innis v. Steamer Senator, 1 Cal. 459. 
Santillan v. Moses, Id 93. 

186. Where incompetent evidence was 
given, which might have had an influence on 
the mind of the jury in determining whether 
certain premises in dispute were included 
within that portion of the Mission Dolores 
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which was claimed to be confiscated, or that 
portion which was said to have been reserved: 
Held, that a new trial should be granted on 
the ground of the admission of improper tes- 
timony. Santillan v. Moses, 1 Cal. 92. 


187. Whetherdriving piles in Frontstreet, 
in the city of San Francisco (the street being 
_laid out over the waters of the Lay), is an 
obetruction to the free use of the street by 
the public, is a question of fact for the jury; 
and when that question was not so submit- 
ted, a new trial was granted. 

San Francisco v. Clark, 1 Cal. 386. 


183. Where the instructions of the court, 
though incorrect in law, are all in favor of 
the defendant, he can not complain of the 
error. Gaven v. Dopman, 5 Cal. 342. 


189. An error in an instruction which 
does not militate against the appellant, or a 
mere want of perspicuity on the part of the 
court below in framing instructions, is not a 
ground of reversal. 

People v. Moore, 8 Cal. 94. 


190. If the court instructs the jury upon 
an abstract proposition not before them, 
and there is anything in the instruction cal- 
culate! to mislead, a new trial will be 
granied. Slaughter v. Fowler, 44 Cal. 195. 


191. When instructions to the jury upon 

a material puint in issue are Contradictory 

and inconsistent, it is impossible to know 

by which instruction the jury was influenced, 
and a new trial will be granted. 

McCreery v. Everding, 44 Cal. 246. 


192. A verdict of a jury, in disobedience 
to the intructions of the court, although 
the instruction itself was not correct in point 
of law, is a verdict ‘‘against law,” under 
subdivision 7, section 193, practice act. 

Emerson v. Santa Ciara Co., 40 Cal. 543. 


193. When there is some competent evi- 
dence to support the verdict of a jury, a 
new trial will not be granted on the ground 
that it is not supported by the evidence. 

Deiiciiz v. Pico, 46 Cal. 289. 

194. If the court below is of the opinion 
that the evidence preponderates against 
the verdict, it is its duty to grant a new 
trial. Mason v. Austin, 46 Cal. 355. 


195. A new trial will not be granted hy 
reason of an error coimitted durin thic 
trial, which does the moving party no harm. 

Gambert v. Hart, 44 Cal. 542. 

196. That a judgment is against law is 
not a ground of motion for a new trial. 
That a verdict, or other decision of fact, is 
against law isa ground of motion for a new 
trial. Martin v. Mattield, 49 Cal. 42. 


197. A verdict obtained upon incom. 
petent evidence may be set aside; but this 
ean not be done if the evidence were ad- 
mitted without objection; nor can it be done 
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upon the ground that effect was given to the 
evidence by the jury, even if objected to. 
McCloud v. O’Neall, 16 Cal. 392. 


198. On motion for new trial, on the sole 
ground that the verdict is not sustained by 
the evidence, the court below, in passing on 
the inotion, can not disreyard any portion of 
the evidence before the jury. The question 
as to the competency of the evidence can 
not be raised on such motion. Id. 


199. In such cases that which vitiates the 
verdict is the error of the court in admitting 
the evidence; and if the party seeking to set 
aside the verdict be nut in position to take 
advantage of this error, he can not object 
that the evidence was improperly admitted. 

Id. 

200. On an appeal from an order denying ~ 
a new trial in an equity case, the appellate 
court, under the system of practice in force 
in this state, will apply the same rule with 
reference to balancing conflicting testimony 
which it would if it had been an action at 
law. Doe v. Vallejo, 23 Cal. 386. 

201. But this rule does not apply when 
the evidence in the court below cousisted of 
depositions. Wilson v. Cross, 33 Cal. 60. 


202. The same rule applies to the report 
of commissioners a) pointed to assess the 
damages and estimate the benetits resulting 
from the widening of a street and to the 
judgment of a court athrming the report, 
where the commissioners make a personal 
inspection of the premises with even greater 
force than two verdicts, or findings of a court 
based on evidence alone. 

Appeal of Piper, 32 Cal. 530. 

203. It is error for the court to instruct 
the jury to find upon a question of fact 
in relation to which there is no evidence be- 
fore them. Whitman v. Steiger, 46 Cal. 256. 


204. If the court erroneously allows re- 
spondent tointroduce evidence upon amatter 
not denied in the answer, but the appellant 
is not prejudiced thereby, a new trial will 
not be yranted. ‘Tully v. Harloe, 35 Cal. 302, 


205. A new trial will rot be granted on 
account of the giving of instructions to the 
jury which could not have injured the party 
complaining. 

‘Yomkins v. Mahoney, 32 Cal. 231. 

206. Although the supreme court may be 
satisiied that the verdict of a jury is reason- 
able in amount, a new trial will he granted 
where an erroneous instruction bas been 
given by the district judge, which may have 
influenced the verdict. 

Yonge v. Pacitic Mail Co., 1 Cal. 353. 

207. The whole charge of a district 
judge to tie jury should be taken together, 
and when considered in this way, if it ap- 
pear that the jury could not have been mis- 
led by it, anew trial will not be granted, 
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although some of the instructions may, in 

slicht respects, be repugnant to each other. 
arrington v. Pacitic Mail Co., 1 Cal. 475. 
208. Instructions of the court to the jury 
must all be taken togethcr, and if, when 
thus viewed, the case appears to have been 
fairly presented to the jury, the verdict 

will not be disturbed. 

Dwinelle v. Henriquez, 1 Cal. 387. 


209. Where, in suit for the value of horses 
alleged to have been purchased by B., it was 
proven, among other things, that the horses 
were purchased for the use of the overland 
mail line, and the court instructed the jury 
that, under the evidence, B. was to be con- 
sidered the sole proprietor of that line: J/eld, 
that the instruction was wrong, because vio- 
lating the constitutional provision pro- 
hibiting judges from charging juries with 
respect to matters of fact; but, heli, 
Sarther, that as no other conclusion could be 
arrived at from the evidence, the error could 
not have prejudiced defendant, and, there- 
fore, is not ground of reversal. 

Pico v. Stevens, 18 Cal. 376. 


210. An erroneous instruction will be dis- 
rerarded, if the jury came to the proper un- 
derstanding and rendered a correct judg- 
ment. Haskell v. McHenry, 4 Cal. 411. 

211. Though instructions may not be 
technically correct, yet if the questions upon 
which the case turns seem to have been 
fairly put to the jury, and the verdict sus- 
taincd by the testimony, the supreme 
court will not interfere. 

Smith v. Harper, 5 Cal. 329. 


212. This court will not disturb the in- 
structions of the district court to the jury, 
on the ground that there was no cvidence 
upon which to base them, when there was 
some evidence, althouzh it may have been 
slight. Perlberg v. Gorham, 10 Cal 120. 


213. If an objection is taken to evidence 
by counsel, and the objection is overruled by 
the court, and no exception is taken to the 
ruling, the presumption is that the counsel 
acquiesced in the ruling. 

‘Turner v. Tuolumne W. Co., 25 Cal. 398. 


214. Objection to the reception of testi- 
moony, whether parol, or in the form of 
depositions, must be made at the trial, and 
can not, for the first time, be raised on motion 
for anew trial. The absence of the party 
against whom the evidence is offered makes 
no difference in the rule. 

Clark v. Gridley, 35 Cal. 398. 


215. To entitle an objection to notice, it 
must not only be on a material matter aflect- 
ing the substantial right of the parties, but 
its point must be particularly stated. The 
party must lay his tinger on the point of his 
objection. Kuler v. Kimbal, 10 Cal. 267. 

216. In a suit to recover goods on the 
ground of fraud in the vendee, the admis- 


1043 


sion of evidence that he was insolvent two 
months after the purchase is not sufficient to 
reverse the judgment, unless it is clearly 
shown that the evidence was irrelevant, and 
injurious to the party obiecting. 

Coglull v. Boring, 15 Cal. 213, 


217. The admission by the court, under 
the objection of defendants, of improper 
evidence offered by plaintiff to prove a fact 
alleged in his complaint, and not denied in 
the answer, is no cause for ting a new 
trial. Wells v. McPike, 21 Cal. 215. 


218. A new trial will not be granted on 
account of the admission of improper evi- 
dence to prove a fact not material to the 
decision of the action, and independent of 
which the verdict is supported. 

Clark v. Lockwood, 21 Cal. 220. 


219. A judgment will not be reversed on 
account of the admissions of improper evi- 
dence which is mere surplusage, and imma- 
terial to the issues. 

Mills v. Barney, 22 Cal. 240. 


220. A., a witness for plaintiff, when cross- 
exezmined, was asked questions by defendant, 
which, on plaintiff ’s objection, were errone- 
ously ruled out by the court. Defendant 
afterwarils called the same witness and asked 
the same questions, which were answered 
without objection: Held, that the judgment 
would not be reversed by reason of the error 
committed by the court, as defendant had 
suffered no injury thercby. 

Hicks v. Whiteside, 23 Cal. 404. 


221. If the court errs in the admission of 
testimony during the trial, but afterwards 
instructs the jury to disregard such tes. 
timony, the crror is not sufficient to entitle 
the party objecting to the testimony to a 
trial. Union W. Co. v. Crary, 25 Cal. 504. 


222. If in tho course of a trial a portion 
of plaintiff's evidence is excluded by the 
court, and a nonsuit is ted and judg- 
ment rendered for defen dace. and an ordcr 
afterwards made granting a new trial, from 
which defendant appeals, and the record 
contains the evidence excluded, and the 
court of review comes to the conclusion that 
if the evidence excluded had been admitted, 
plaintiff could not have recovered, the order 
granting a new trial will be reversed. 

Merle v. Mathews, 26 Cal. 455. 


223. A court of review will not reverse 
the judgment of an inferior tribunal for 
errors committed in excluding evidence, 
if the evidence excluded is contained in the 
record, and it appears that the party com- 
plaining would not have been entitled to re- 
cover if the evidence had all been admitted. 

Id. 

224. If incompetent testimony is admitted 
without objection, the court will treat the 
testiinony as competent on motion for non- 
suit and on motion for a new trial. 

Jansen v. Brooks, 29 Cal. 214. 
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225. If the court refuses to allow the de- 
fendant to amend his answer, and then 
allows him to introduce his evidence on the 
point to which the amendment referred, and 
it appears from such evidence, and the facts 
found upon other issues, that the amendment 
is material, no injury results from the re- 
fusal, and judgment will not be reversed on 
that ground. Jones v. Block, 30 Cal. 227. 

226. If there is uncontradicted testi- 
mony sufficient to warrant the verdict of 
the jury, the judgment will not be reversed 
because there was some irrelevant testimony 
admitted upon the point in issue. 

Zeigler v. Wells, 28 Cal. 263. 


227. If the evidence was conflicting, even 
though the judge who passed on the motion 
for a new trial did not preside at the trial, 
and for that reason declined to review the 
evidence, the supreme court will not disturb 
theverdict. Ricev. Cunningham, 29Cal. 492. 


228. An erroneous ruling by the court, in 
excluding certain testimony, is not a ground 
for a new trial where, from the mode of sub- 
mission to the jury and their finding, it is 
evident that the testimony offered could 
have had no influence upon the verdict. 

Carpenter v. Norris, 20 Cal. 437. 


229. A new trial will not be granted be- 
cause the court made an erroneous finding 
on an immaterial point. 

Lovell v. Frost, 44 Cal. 471. 


230. A new trial will not be granted for 
an error by which the rights of the party 
were not prejudiced. 

Kilburn v. Ritchie, 2 Cal 148. 
Tyler v. Green, 28 Id. 406. 
Carpentier v. Gardner, 29 Id. 160. 


231. A judgment will not be reversed for 
an error favorable to the appellant. 
Wilkinson v. Parrott, 32 Cal. 102. 
232. It is useless to put parties to the ad- 
ditional trouble and expense of a new trial, 
when we sec clearly that after perhaps a 
protracted litigation, the result must be the 
same. Tohler v. Folsom, 1 Cal. 213. 
Smith v. Compton, 6 Id. 26. 
233. A new trial will not be grantcd 
where the evidence shows that a case can 
not be made out, and it would consequently 


be a useless expense. 
Suiiol v. Hepburn, 1 Cal. 285. 


234. An order granting a new trial will 
not be reversed because the reason as- 
signed for granting it is a bad one, pro- 
vided there was a good reason for granting 
the same. Bolton v. Stewart, 29 Cal. 615. 


235. The appellate court, in reviewing an 
order granting a new trial, is not confined to 
the reasons assigned by the court below in 
granting it. Id. 

236. If the court below makes an order 
granting a new trial, and for any cause the 


order was correct, the appellate court will 


not sect it aside because the reason assigned 
for it may have been wrong. 


8 
Grant v. Moore, 29 Cal. 644. 
237. An order granting a new trial does 


not stand or fall upon the reasons which the 
court making the order assigned for it, but 
upon all the facts in the record. 


Coghill v. Marks, 29 Cal. 673. 


NOTICE OF INTENTION TO MOVE 


FOR NEW TRIAL. 
Must be in Writing. 
238. When the statute spcaks of notice of 


motion, it means written notice. 


Borland v. ‘thornton, 12 Cal. 448. 
239. The reasons for which a motion tor 


a new trial will be made may be stated gen- 
erally in the notice that such motion will be 


e. 
Butterfield v. C. P. It. Co., 37 Cal. 381. 
240. If, in an action to obtain the specific 


performance of a contract, and to have an 
account taken, the principles upon which the 
account is to be taken are not raiscd as issues 


in the pleadings, but an issue is made only 


on the plaintiifs right to have the account 


taken, and the court enters an interlocu- 
tory judgment that the plaintiff is entitled 
to a specific performance, and to have cn 
account taken, and orders arcference to take 
the account on principles fixed in the order, 


a notice of motion fora new trial need not 


be given until ten days after the contirma- 
tion of the report of the referee. 
Harris v. S. F. 8S. R. Co., 41 Cal. 393. 


Time may be Extended Thirty Days. 


241. A notice of intention to move for a 
new trial may be extended by the court 
thirty days. Harper v. Minor, 27 Cal. 113. 


242. An order extending time to pre- 
paro an file motion for a new trial extends 
the time to prepare and file a notice of motion 
for a new trial. Cottle v. Leitch, 43 Cal. 321. 


243. If an orier is made extending the 
time in which to give notice of a motion to 
move for a new trial, and the party gives 
such notice before the statutory time expires, 
he derives no benefit from tho order. Id. 


244. If, after the findings of fact are 
filed, a notice of motion for a new trial is 
given, betore the service of notice of filing 
such findings, notice of such filing is rea- 
dered unnecessary. Id. 


245. When written findings are not re- 
quested, an: none are filed at the time of the 
decision of a cause tried by the court, the 
time within which a party intending to move 
for a new trial shall file and serve his notice 
will commence running from the time of 
service of written notice of the decision. 

Pollhiernus v. Carpenter, 42 Cal. 377. 
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246. When written findings are duly 


1045 


255. On the rendition of a special ver- 


requested, as provided in section 180 of the | dict, the trial is terminated, and notice of 
practice act, as amended in 1866, the court | motion for a new trial must be given within 


is bound, and on proper proceedings will be 
required to file them; and a party will have 
ten duys after written notice of the filing to 
move for a new trial. | Id. 


247. The right to give notice of intention 
is lost when the right to move for a new 
trial is lost, and the right can not be restored 
by an order of the court. 

Thompson v. Lynch, 43 Cal. 482. 


248. A failure to serve a notice of in- 
tention to move for a new trial is imma- 
terial, when it appears from the record that 
the appeal was from the judgment and not 
from the order denying the new trial. 

Young v. Rosenbaum, 39 Cal. 646. 


249. Where notice of intention to move 
for a new trial is not given to the adverse 
party, nor waived by appearance or other- 
wise, an order denying the trial can not be 
reviewed on appeal. 

Wright v. Snowball, 45 Cal. 654. 


250. An order extending time to prepare 
and tile motion for a new trial extends the 
time to prepare and file notice of motion for 
new trial Cottle v. Leitch, 43 Cal. 320. 


251. If the statement, as settled, re- 
cites that the defendant had given notice of 
his intention to move for a new trial, it wi!] 
be intended that the notice given was in due 
time and form. 

Frost v. Meetz, 52 Cal. 664. 


252. A proceeding to obtain a new trial 
is not initiated until the notice of the mo- 
tion is served and filed. 

Kelly v. Larkin, 47 Cal. 5S. 


253. In an equity case, when the special 
issues are submitted to a jury, and they find 
thereon, and the court afterwards renders a 
judgment, the party against whom the judg- 
ment is rendered, if he wishes to have the 
findings of fact reviewed on a motion for a 
new trial, must wait until the judgment is 
rendered by the court before giving notice 
and moving for a new trial. 

Bates v. Gage, 49 Cal. 126. 


Time within which Notice must be Served. 


254. If the notice of motion for a new 
trial is not served and filed within five days 
after the rendition of the verdict, where the 
case is tried by a jury, the right to move for 
a new trial is waived, and although a state- 
ment may be afterwards made, filed, and 
settled, and the motion for new trial passed 
on by the court below, yet the supreme 
court will, if the objection be taken, strike 
the statement from the transcript. 

Ellsassar v. Hunter, 26 Cal. 279. 

A special verdict is within the rule. 

Garwood v. Simpson, 8 Cal 108. 
Duff v. Fisher, 15 Id. 350. 


the statutory time thereafter, or the proceed- 
ings based upon such notice will be disre- 
garded. Allen v. Hill, 16 Cal. 113. 


256. Judgment is rendered when it is an- 
nounced and entered in the minutes. 
Casement v. Ringgold, 28 Cal. 337. 
Gray v. Palmer, 28 Id. 416. 
Peck v. Courtis, 31 Id. 207. 
Genella v. Relyea, 32 Id. 159. 
Carpentier v. Thurston, 30 Id. 123. 


257. Notice of motion for a new trial may 
be served within ten days after receiving 
written notice of the rendering of the decis 
ion by the court, if rendered in open court. 

Carpentier v. Thurston, 30 Cal. 123. 


258. The time to serve notice of intention 
to move for a new trial does not commence 
to run till written notice of the rendering 
of the'decision is served. 

Roussin v. Stewart, 33 Cal. 208. 


259. Where the trial was before the court, 
without a jury, and it does not appear that 
the notice of ten days required by the stat- 
ute was given, the statement can not be ob- 
jected to on the ground that it was not filed 
within the time prescribed by the practice 
act. Burnett v. Stearns, 33 Cal. 408. 


260. If the case is tried by the court, and 
a decision orally announced in favor of 
plaintiff from the bench, and entered by the 
clerk in his minutes, and the judge several 
days afterwards, in vacation, signs the for- 
mal written findings and a draft of judgment, 
and delivers them to the plaintiff to be filed, 
a notice served by plaintiff on defendant, on 
the day of the signing and delivery of said 
findings and judgment, that the findings have 
this day been signed by the judge, and hig 
decision herein rendered in favor of plaintiff, 
is a notice of the findings and decision thus 
signed in vacation, and not of the decision 
first made in open court. The decision of 
which notice was thus given can not be said 
to have been rendered till it was filed by the 
clerk and became a record of the court; and 
a notice of motion for new trial given within 
two days after such filing is in time. 
Carpentier v. Thurston, 30 Cal. 123. 


261. Notice of motion for new trial, given 
one day before judgment rendered, and six 
days after filing the report of the referce, 
is ineffectual fur any purpose. If the trial 
terminated with the filing of the report, the 
notice was not in time; if it continued, in 
contemplation of law, until the entry of judg- 
ment, the notice was premature, and the 
proceedings on the motion are void. 

Kianandy v. Caperton, 15 Cal. 313. 


262. Under the practice before the adop- 
tion of the code of civil procedure, the party 
intending to move for a new trial could give 
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notice of his intention to do so at any time 
within ten days after the opposite party had 
ee him written notice that the decision 
ad been rendered, provided the case was 
tried by the court and no written findings 
had been filed. 
Sawyer v. San Francisco, 50 Cal. 370. 


263. A notice of intention to move for a 
new trial must be filed within thirty days 
after the findings of fact are tiled. 

Ooveny v. Hale, 49 Cal. 552. 


264. The party intending to move for a 
new trial must file with the clerk, and serve 
upon the adverse party, notice of his inten- 
tion to do so, within thirty days after the 
decision or verdict. : 

Clark v. Gridley, 49 Cal. 105. 


Time when Case is Sent to Referee. 


265. If the case is tried by the court, and 
findings of fact are made and filed, and the 
case is then sent to a referee to take and 
state an account, the necessary steps to apply 
for a new trial should not be taken antl the 
final report of the referee is filed. 

Crowther v. RKowlandson, 27 Cal. 376. 


Notice, How Waived. 


266. On motion for a new trial, the filing 
of a counter statement is a waiver of objec- 
tions to want of notice of the intention to 
move for a new trial. 

Williams v. Gregory, 9 Cal. 76. 


267. If the record does not show that the 
party resisting an application for new trial 
proposed any amendments to the statement, 
or participated in its settlement, it will not 
be presumed that he waived service of notice. 

Calderwood v. Braoks, 28 Cal. 151. 


Notice, When Waived. 


268. Notice of intention to move for a new 
trial must be given to the opposite party or 
his attorney within the time required by the 
one hundred and ninety-fifth section of the 
practice act, or the right to move for a new 
trial is waived. 


B. R. & A. Co. v. Boles, 24 Cal. 354. 


269. If a party who does not give notice 
of motion for a new trial files a statement, 
and the opposite party scttlcs the statement, 
or files amendments, and the statement is 
settled without reserving his right to object 
for want of notice, he waives the notice. 

Hobbs v. Duff, 43 Cal. 485. 


Notice Necessary to Confer Jurisdiction. 


270. If the notice is not given or waived, 
the making and filing of a statement doves 
not give the court jurisdiction over the sub- 
ject-matter of a new trial, and an order 
granting a new trial will be reversed. 

b. R. & A. Co. v. Boles, 24 Cal. 354. 


Acknowledyment of Service. 


271. An acknowledgment of service in- 
dorsed on a notice of appeal as follows: ‘‘ Due 
service of a copy of the within notice is 
hereby acceptel to have been made this 
twentieth day of February, 1863,” is no 
waiver of an objection that service upon the 
day mentioncd is too late. 

Towdy v. Ellis, 22 Cal. 650. 

272. G. D. B. filed his complaint signed, 
“G. D. B., plaintiffs attorney.” On the 
trial G. D. B. and H. V. R. appeared as 
counsel for the plaintiff. Service of motion 
for a new trial was accepted by ‘“H. V. R., 
one of the attorneys for the plaintiff.” Serv- 
ice of notice of appeal was admitted by **G. 
D. B. and H. V. R., plaintiffs attorneys.” 
Service of the transcript was admitted by 
“G. D. B. and H. V. R., attorneys for 

laintiff and respondent.” Transcript was 
indorsed *‘G, D. B., Esq., and H. Vr R.; 
Esq., attorneys for respondent,” and briefs 
filed with similar indorsements, ‘Then G. 
D. B. tiles a separate bricf, making the 
point that the notice of motion for new trial 
had not been served upon himsclf as at- 
torney of record: //eld, that the objection 
came too late. 

Sowden v. Idaho M. Co., 55 Cal. 443. 


Filing Second Notice. 


273. A party can not abandon the first 
notice and file a second. 
Le Roy v. Rassette, 32 Cal. 171. 


Presumption that Notice was Duly Given. 


274. A case where it was presumed that 
a notice of motion had been regularly given, 
although none appeared in the record. 


Godchaux v. Mulford, 26 Cal. 316. 


Notice, Effect of, asa Stay. 

275. A motion for a new trial, filed with. 
in the time allowed by law, stays the opera- 
tion of the judgment, and erie all 
rights until itcan be heard and determined; 
and is not affected by the adjournment of 
the court for the term. 

Lurvey v. Wells, 4 Cal. 106. 

276. Pendency of a motion for a new 
trial does not operate as a suspension of an 
injunction. Ortman v. Dixon, 9 Cal. 23. 

277. If, after the court has filed its find- 
ing of facts, and male an order sending the 
case to the referee, to take and state an ac- 
count, a motion is made for a new trial, the 
motion will not stay the proceedings pend- 
ing before the referce. 

Crowther v. Rowlandson, 27 Cal. 376, 


THE STATEMENT. 


In Cases Tried by a Referee. 


278. The provisions of the practice act 
relating to new trials are general, and vest 
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in courts the same power, in cases tried by a 
referee, as in cases tried by the court itself, 
or by ajury. Cappe v. Brizzolara, 19 Cal. 607. 


Office of Statement. 


279. The office of a statement on motion 
for new trial is to bring into the record those 
matters only which arisc in the progress of 
the trial, and constitute the basis of the mo- 
tion under the fifth, sixth, and seventh sub- 
divisiuns of section 193 of the practice act, 
and which the appellant desires tu have re- 
viewed on appeal from the order granting or 
refusing a new trial. 

Harper v. Minor, 27 Cal. 107. 

280. There is no distinction as to the man- 
ner in which a statement is to be prepared 
Letween a case at law and a case in equity. 
The grounds of appeal must in both cases be 
stated; and in both cases much, if not the 
greater portion, of the evidence will be im- 
material for the determination of these 
grounds in the supreme court. . 

Barrett v. Tewksbury, 15 Cal. 354. 


Rulings Reviewed without Motion, 


281. It scems that errors in the rulings of 
the court below will be reviewed on appeal, 
although no motion for a new trial is made 
or overruled. Soule v. Dawes, 6 Cal. 473. 

Allen v. Hill, 16 Id. 117. 
Cravens v. Dewey, 13 Id. 42. 


282. Where plaintiff was nonsuited on 
the ground that the allegations of the com- 
plaint were not sustained by the evidence, 
and judgment for costs rendered against him, 


no nvtion for new trial is necessary. 
Darst v. Rush, 14 Cal. 81. 


283. Where the questions in a case arise 
upon motion for nonsuit, and upon the ac- 
tion of the court in giving and refusing in- 
structions, a motion for new trial is unnec- 
essary. Sullivan v. Cary, 17 Cal. 80. 


284. In a vast majority of cases there 
would be no occasion for a motion for a new 
trial, if the findings were what they ought 
to be; for, in nine cases out of ten, where 
the trial is by the court, the sole controversy 
here is as to whether the conclusions of law 
are correct. In all such cases there should 
be, and there certainly need be, no occasion 
for a motion for a new trial, or for bringing 
the evidence to this court in any fomn. 
Every such case ought to come here upon 
the judgment roll. 

Tewksbury v. Magraff, 33 Cal. 237. 


Three Distinct Stepa to be Taken. 


285. There are three distinct steps recog- 
nized by the practice act in a proceeding to 
obtain a new trial, for the tuking of each of 
which, except the last, a particular period of 
time is allowed: First, a notice of intention 
tu move for a new trial; second, filing and 
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serving statement or affidavits; third, the 
motion for a new trial. 


Jenkins v. Frink, 27 Cal. 337. 


286. An order extending the time for tak- 
ing cither of these steps should express with 
precision the object to be attained. Id. 


Preparing, Filing, Serving, Amending and 
Settling Statement, 
Time for. 


287. The statement must be filed within 
five days after the notice of the motion is 
served on the opposite party; or, if the time 
for giving notice of motion for a new trial is 
extended by the court, the party to whom 
the extension is piven has five days from the 
time notice is given within which to file his 
statement as an absolute right, and the court 
has power to extend the time twenty days 
further, Harper v. Minor, 27 Cal. 107. 


288. If the order denying & motion for a 
new trial states that the motion was sub- 
mitted upon the statement and athdavits, by 
consent of the respective attorneys, the re- 
spondent is precluded in the appellate 
court from saying that the statement was 
not filed in time, or that the notice of inten- 
tion to move for a new trial was _ not filed or 
served. Millard v. Hathaway, 27 Cal. 119. 


289. Whicre the statement on motion for 
a new trial is not filed within the time pre- 
scribed by law, this court will only look to 
the judgment roll. 

Lafferty v. Brownlee, 11 Cal. 132. 


290. An order of court granting a party 
twenty days within which to file a state- 
ment, to be used on a motion for a new trial 
made before a notice of intention to move for 
a new trial has been given, must be con- 
strned as extending the time to file the 
statement twenty days from the date of the 
order, and not twenty days from the time 
the notice is given. 

Teaaterhy v. Larco, 24 Cal. 179. 

291. An order of court allowing a party 
twenty days within which to rile a state- 
ment on motion for a new trial must be con- 
strued as giving twenty days from the date 
of the order, and not twenty days beyond 
the time of giving notice, or twenty days be- 
yond the time allowed by statute. 

Jenkins v. Frink, 27 Cal. 337. 


292. The court has no power to extend 
the time more than twenty days beyond the 
expiration of the five days’ notice. 

Harper v. Minor, 27 Cal. 114. 


293. An order made by the court, after 
time fixed by the one hundred and ninety- 
fifth section of the practice act for filing a 
statement on motion for a new trial has ex- 
pired, extending the time to file a statement, 
is void. The court made the following order 
the day after the rendition of judgment: ‘It 
is ordered that all proceedings under the 
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judgment recovered by plaintiff against de- 
fondants be, and they are hereby, stayed and 
superseded until the fifth day of May next, 
in order that counsel may present and pre- 
pare his statement on motion for new trial:” 
Held, that this order did not extend the 
statutory time within which to file a state- 
ment. <A notice of motion for a new trial 
should be in writing. 

B. R. & A. Co. v. Boles (No. 1), 24 Cal. 354. 


294. Where an order has been made ex- 
tending the time allowed by statute to pre- 
pore a statement on motion for a new trial, 
and the term has adjourned, the court has 
no power at a subsequent term to amend 
the order, so as to make it include a notice 
of intention to move for a new trial, unless 
a motion to amend has been made at the term 
duriug which the order was entered and con- 
tinued, or unless the record discloses that 
the entry dves not correctly give what was 
the order of the court. 

De Castro v. Richardson, 25 Cal. 49. 


295. If the statement on appeal from a 
judgment is not served on the respondent's 
attorney until more than twenty days after 
the rendition of the judgment, and no exten- 
sion of time is obtained, a statement is 
waived and tho appellate court can not re- 
view any alleged errors, except such as ap- 
pear in the judginent roll. 

Kavanagh v. Maus, 28 Cal. 261. 


296. Under section 195 of the practice act, 
either the court ora Court commissioner 
may extend the time for filing a statement 
on motion for a new trial twenty days be- 
yond the five or ten days given by statute. 

Carrillo v. Smith, 37 Cal. 337. 


297. Where a judge on being asked to ex- 
tend the time for filing a statement on mo- 
tion for new trial, said that he would have 
an order to that effect entered of record at 
the mecting of the court, but failed, by over- 
sight, to have it done: //eld, that the time 
was not extended. 

Campbell v. Jones, 41 Cal. 515. 


298. An order extending the time for fil- 
ing statement, on motion for new trial, should 
in all cases be in writing, and either entered 
on the minutes of the court, in open session, 
or signed by the judge and filed within the 
tine prescribed by section 195 of the prac- 
tice act. Id. 


299. An order extending the time in which 
to file a statement on motion for a new trial, 
thirty days beyond the time allowed by law, 
can only have the force of extending such 
time twenty days. 

Cottle v. Leitch, 43 Cal. 320. 


300. A statement on motion for a new 
trial need not be served unless there is a 
rule of court requiring service. The statute 
only requires such statement to be filed. 

Brundage v. Adams, 41 Cal. 619. 
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Manner of Preparing Statement. 


301. The statute prescribing the practice 
in motions for new trials is plain and simple. 
The moving party prepares his statement, 
and submits it to the opposite party. If 
satisfactory to him, they add a certiticate, 
which they sign. If not, he proposes amend- 
ments, and submits them to the moving 
party, and if they are accepted by him, the 
statement is then engrossed accordingly, and 
to the engrossed copy a certificate is added, 
and signed by them, to the effect that the 
statement is correct and agreed to by them. 
If they can not agree, the statement and pro- 
posed amendments are submitted to the 
judge, who allows or denies according to 
circumstances. After the judge has thus 
determined what shall constitute the state- 
ment, it is engrossed accordingly, and a cer- 
titicate added tothe effect that it is correc 
and if not signed by counsel, must be signe 
by the judge. Nothing can be regarded by 
the supreme court as a statement which is 
not authenticated in one of tlese modes. 

Cosgrove v. Johnson, 30 Cal. 510. 


Introducing Evidence, etc., in Statement. 


302. The statement should contain a clear 
specification of the particular grounds re- 
lied on by the appellant, and then so much 
of the evidence, rulings of the court, in- 
structions, etc., as may be neccssary to ex- 
plain the points relied on. 

Hutton v. Reed, 25 Cal. 483. 
McMain v. Whelan, 27 Id. 319. 


303. Evidence not bearing on the 
points specified in the statement should be 
excluded. Harper v. Minor, 27 Cal. 167. 


304. If the appellant insists that the ver- 
dict is not supported by the evidence, the 
statement shout state in what particulars 
it is insufficient, and contain all the evi- 
dence on the point or points relied on, and no 
more. Id. 


305. Judges or courts, in settling state- 
ments, suould see that the above rule is com- 
plied with. Id. 


306. Instruments are sometimes admissi- 
ble for one purpose and inadmissible for 
another; and when objected to, the grounds 
of the objection should be stated; and in 
preparing the record for appeal, so much of 
the evidence should be incorporated as may 
be necessary to indicate the pertinency and 
materiality of the objections taken, other- 
wise they can not be regarded. 

Provost v. Piper, 9 Cal. 552. 


307. Omit all matter that does not seem 
to illustrate the points made on appeal. 

Leave out verifications, acknowledg- 
ments of deeds, and titles of court, where no 
point is made on them. 

Where the record is certified by the attor- 
neys, it will answer all purposes to say, 
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“duly verified,” ‘duly acknowledged,” ‘‘title 
of the cause,” ctc., substituting the date of 
the document or filing. 
Estate of Boyd, 25 Cal. 513. 
See also, to the same effect, 27 Cal. 654. 


308. A copy of the statement on motion 
for a new trial, which is male a part of the 
statement on appeal from the order granting 
a new trial, and in which certain exhibits 
are referred to, and directed to be incorpo- 
rated therein, but are not inserted, does not 
tend tv show that such exhibits were not 
cousidered on the hearing of the motion for a 
new trial. People v. Bartlett, 40 Cal. 142. 


309. It is seldom necessary to insert an 
entire deed in a statement. When tho 
deed is regular, and no question is made on 
it, it is suilicient to say that a deed was in- 
troduced from A. to B., showing that «A.’s 
title had vested in B. 

Kimble v. Semple, 31 Cal. 657. 

310. Deeds may be inserted in the trans- 
cript instcad of the statement, if they arc 
mentioned in a statement on motion for a 
new trial as having been in evidence. 

Hess v. Winder, 30 Cal. 349. 


311. Instead of copying into a statement, 
for a new trial or on an appeal, deeds and 
transcripts of records, when no point is 
mac on the construction of the language, a 
bricf statement of the instrument answers 
every purpose, aud is all that the practice 
act requires. Kuoowles v. Inches, 12 Cal. 212. 


312. Where documentary evidence is 
referred to in the statement on motion for a 
new trial, and directed to be inserted, the 
appellant can not, without the assent of the 
other party, insert copies of the same in the 
transcript on appeal, unless the statement 
has been engrossed as settled, and afterwards 
authenticated, or unless the originals are on 
the files of the court or constitute a part of 
its record, so that they can be authenticated 
as a of such record by the certificate of 
the clerk. Kimble v. Semple, 31 Cal. 657. 


313. Where documents and deposi- 
tions are real or referred to on the argu- 
ment of a motion for a new trial in the court 
beiow, anl are not embodied in the state- 
ment, it will be sufficient for the judge to 
add, upon rendering his decision, acertiticate 
of the matters thus read or referred to. 
This certilicate will be sufficient identifica- 
tion of the documents and depositions used, 
anda copy of them, together with the state- 
ment and judgment roll, will constitute the 
only record necessary in the supreme court. 

Loucks v. Edmondson, 18 Cal. 203. 


314. If a deed is mentioned in a state- 
ment on motion for a new trial as haviny 
been in evidence, but is not presented in the 
statermcnt, the appellant may make it a part 
of the record on appeal by printing it in the 
transcript, with a ccrtiticate of the judge 
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that it is the deed referred to in the evidence, 
and that it was before him on motion for a 
new trial. Hess v. Winder, 30 Cal. 349. 


315. The finding of the court need not be 
embodied in the statement or bill of excep- 
tions. Reynolds v. Harris, 8 Cal. 618. 


Specification of Grounds of Error. 


316. A specification of the particular 
grounds of error is the essential element of 
a statement; the evidence is the mere inci- 
dent. Hutton v. Reed, 25 Cal. 483. 

Patridze v. San Francisco, 27 Id. 415. 
Fitch v. Bunch, 30 Id. 208. 

317. An crroneous construction may 
be assigned for error, if there be any evidence 
rendering it pertinent to tlie issue. 

Barrett v. Tewksbury, 15 Cal. 359. 


318. Assignments of error may be as 
follows: That the respondents are not parties 
in interest and entitled to bring tic suit, 
having theres divested themselves of 
their right of property in question; that the 
suit is barrel by a former adjudication 
between the same parties upon the same 
subject-matter; that the property in question 
was the separate property of the wife; that 
the cause of action iz barred by the statute 
of limitations. Id. 


320. A specification of errors, made in the 
language of section 193, is sufiicient. 
Hutton v. Reed, 25 Cal. 490. 


321. If there is only one question of 
error that could be raised on the record, this 
does not excuse the necessity of specifying 
it. Zenith M. Co. v. Irvine, 32 Cal. 302. 

322. The appellate court will not entertain 
an objection, however well founded, unless 
it is specified as an error in the statement. 

Crowther v. Rowlandson, 27 Cal. 385. 
Moore v. Murdock, 26 Id. 524. 
Burnett v. Pacheco, 27 Id. 408. 


323. If the statement on motion for a new 
trial does not specify the particulars in which 
the cvidence is alleged to be insufficient, the 
appellate court will assuine the facts admit- 
ted in the pleadings as well as those found. 

Love v. Sierra Nevada Co., 32 Cal. 639, 


324. There may be some casesof equitable 
relief where the general ground of appeal 
will be that the decree is not warranted’ Ve 
the evidence; still, in the majority of cascs 
this general ground will be subject to more 

articular specification; or that the evidence 
oes not estabiish a contract, or show a tend- 
er, or compliance with particular conditions 
precedent, or the like, which will constitute 

the matters urged upon the court. 
Barrett v. Tewksbury, 15 Cal. 358. 

325. On an appeal by a defendant from 
an order denying a new trial, among the 
grounds for the motion was, ‘‘ error in disre- 
sarding the evidence offered by defendant to 
show the title to the lands in dispute tu be 
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in him, and in sustaining either or any of 
the objections made by the plaintiff to the 
admissibility of said evidence, or any part 
thereof.” ‘This form of specifying the 
grounds of the motion disapproved, but the 
point considered on appeal under the peculiar 
circumstances of the case. 

Sharp v. Lumley, 34 Cal. 611. 


326. If a new trial is applied for on the 
ground that the findings of fact are against 
the evidence, the moving party should spec- 
ity in his statement each particular finding 
of fact which, in his opinion, is against the 
evidence, instead of stating in gencral terms 
that an alleved tinding, which is the result of 
several facts found separately, is against the 
evidence. Le Roy v. Rogers, 30 Cal. 229. 


327. Specifications in a statement on mo- 
tion for new trial, ‘‘that the first finding is 
not sustained by the evidence,” ‘‘that the 
second finding is not sustained by the evi- 
dence,” ctc.: //eld (with reference to the 
finding cited by the court), to be insufficient. 

KEddelbuttel v. Durrell, 55 Cal. 277. 


328. J/eld, that an objection to the 
verdict, that it included the value of the 
property thus released, could not be consid- 
ered under the specification (of insufliciency 
of evidence) that the said property had never 
been taken by the defendant. 

Rider v. Kdgar, 54 Cal. 127. 

329. Where on motion for new trial the 
verdict is objected toon the ground that the 
Gamages are assessed in too great or too 
small a sum, it 1s a sutlicient specification to 
say that the verdict in respect to said dam- 
ages is not sustained by the evidence. 

Du Brutz v. Jessup, 54 Cal. 118. 


330. It is not enough that in the history 
of a case cxceptions appear scattered here 
and there through a statement made on mo- 
tion for a new trial; but it is necessary in the 
statement to specity the particular errors 
upon which a party wil rely. 

Beans v. Emanuclli, 36 Cal. 117. 

331. If, at the close of a statement on 
motion for a new trial, the moving party 
says that he ‘*will rely on the argument of 
the motion for new trial in this cause upon 
the folowing yrounds,”’ and then enumerates 
his grounds, le will be considered as aban- 
doning all the grounds not saa 


332. On appeal from an order denying a 
new trial, this court will not review the 
action of the court below in refusing an in- 
struction asked by the appellant to be given 
to the jury, although at the time duly ex- 
cepted to, where the appellant failed to 
include it in his specification of crrors on 
motion for a new trial. 

Richardson v. Kier, 37 Cal. 263. 

333. An assignment of errors at com- 
mon law, even if included in a statement on 


motion for a new trial, is not such a specifi- 

cation of the errors upon which a party will 

rely as is required by our practice act. 
Butterfield v. C. P. R Co., 37 Cal. 381. 


334. An assignment of errors appended to 
the end of a transcript, but not included in 
the statement on motion for a new trial, is 
not a specification of the particular errors 
upon which the party will rely, even if sutii- 
cient in form as such specitication, The 
specification must be in the statement itself. 

Id. 


335. The grounds of motion for a new 
trial are indispensable to the statement. 
They constitute its basis, and if they are 
wanting, thestatement should be disrezarded. 

Spencer v. Long, 39 Cal. 700. 

336. When a motion for a new trial is 
made on a statement, no point will be con- 
sidercd by the court, and no alleged error 
will be noticed, unless it is specitied under 
one of the grounds of the motion. 

Hawkins v. Abbott, 40 Cal. 639. 


337. The specification of reasons why a 
new trial should be granted, to be made in 
the statement, is not a general onc of errors, 
in admitting or excluding the evidence, as 
set forth in the foregoing statement, but a 
particular specification, and a pointing out 
and reference to each alleged error. 

People v. C. P. R. Co., 43 Cal. 398. 


338. On appeal, the facts as stated in 
the findings must be accepted as facts in the 
case, where the statement on motion for new 
trial does not specify wherein the evidence 
is insnilicient to support them. 

Cowing v. Rogers, 34 Cal. G48. 


339. A specification in a statement on a 
motion for a new trial in a case tried by the 
court where findings of fact have been filed, 
that a particular finding, naming it, was not 
justified by the evidence, is eutticient to 
enable the court to review the evidence so far 
as it relates to each finding thus pointed out. 

Strang v. Ryan, 40 Cal. 33. 

340. When a motion is made fora new 
trial on the ground that the evidence is in- 
sutlicient to justify the verdict, a specitication 
of such insutliciency of the evidence i3 good 
if it direct the attention of the adverse party 
to the particular point on which it is 
claimed the evidence is insufficient. 


McCullough v. Clark, 41 Cal. 298. 


341. A statement on motion for a new 
trial should be settled or agreed to by the 
parties, and should contain specitications of 
the grounds upon which the moving party 
will rely. Budd v. Drais, 50 Cal. 120. 

342. Aspecification ina statement on mo- 
tion for a new trial, that there was DO evi- 
dence tending to show that the defendant 
wrongfully entered upon the demanded 
premises, or ejected the plaintiff therefrom, 
13 nut suilicient to enable the court to review 
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“there is no evidence to show that the title 
ever has been in the defendant,” it is sufli- 
-cient to enable the court to review the evi- 
dence as to the defendant's title by adverse 
possession. Morris v. De Celis, 51 Cal. 55. 


344. A statement on motion for a new 
trial, if filed before it is settled, need not 
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Gately v. Irvine, 51 Cal. 172. 


345. A statement on motion for new trial, 
which does not specify the particular rea 
sons on which the party will rely for a new 
tria], must be disregarded. 

Ferrer v. Home Mutual, 47 Cal. 416. 


346. Neither the notice of motion for a 
new trial, nor affidavits filed in support of 
such motion, have properly any place in a 
statement on motion for a new trial. Id. 


347. The failure to insert ina statement 
the particular points on which the part 
will rely is not cured by inserting yack 
points in the notice of motion for a new 
tnal. Id. 


348. Specifications in a statement for a 
new trial ‘‘of particulars in which the court 
errcd,”’ can not be considered as specifications 
of the particulars wherein the evidence was 
insufficient. Smith v. Christian, 47 Cal. 18. 


349. A stipulation made on the day that 
astatcment, on motion fora new trial, should 
be filed, ‘‘that the foregoing constitutes a 
true and correct, engrossel and settled state- 
ment, * hereby waiving all infor. 
malities in respect to tiling and service of the 
saine,” does not justify the moving party in 
neglecting to file the statement for tive 
mouths after the date of the stipulation. 

O'Neil v. Dougherty, 47 Cal. 164. 


350. In such case the right to move fora 
new trial is waived by the neglect to file the 
statement. Id. 


351. A statement on motion for a new 
trial made before the code took cffect, must, 
if it is claimed that the verdict is against the 
evidence, specify the particulars wherein it is 
claimed that the evidence is insufficient. 

Coleman v. Gilmore, 49 Cal. 340. 


352. Even if counsel for the respective 
parties may, by Consent, reserve the right 
to cxcept to the charge of the court to a jury, 
this consent is of no avail unless the excep- 
tion is contained in the statement on motion 
for a new trial. 

352. A statement in support of a motion 
for a new trial ust specify the particular 
errors of the law relied on, and the particu- 
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lar reasons why the verdict is alleged to be 
contrary to the evidence. 
Hill v. Weisler, 49 Cal. 146. 


354. The appellant from an order denying 

& new trial can not avail himself of an error 

appearing in the statement, unless he men- 

tious it in his specification of reasons why 
a new trial should be granted. 

Himmelmann v. Hoadley, 44 Cal. 213. 


355. When a nonsuit is granted, and the 
plaintiff makes a statement on motion fura 
new trial, in the specitication of reasuns why 
a new trial should be granted, he must insert 
the alleged error of granting a nonsuit. 

McCreery v. Everding, 44 Cal. 284. 


356. It is sufficient in the specification 
made in the statement on motion for a new 
trial, of reasons why a new trial should be 
granted, to assign errors in law occurring by 
** giving of each of the instructions cated by 
the defendants.” Such specification sufhi- 
ciently points out the particular errors in 
the instructions relied on. Id., 246. 


357. When the findings of fact are de- 
fective, the remedy is by motion in the 
statutory mode, in the first instance, for their 
correction; whilc, if made contrary to the 
evidence, the remedy is by specifying the 
erroncous findings on motion for a new trial 

Pralus v. Jefferson M. Co., 34 Cal. 558. 


358. If the moving party, on motion for 
new trial, intends to rely on the point that 
a finding of fact is contrary to the evidence, 
he should specify in his statement wherein 
such finding is not justified by the evidence. 
It is not sufficient for him to state generally 
that the evidence is insufficient to justify 
the findings. Beans v. Emanuclli, 36 Cal. 117. 


359. The allegation in the statement, on 

a notion for a new trial, that the verdict is 

against law, is not sustained by showing 
that it is not justified by the evidence, 

Brumagim v. Bradshaw, 39 Cal. 24. 


360. A statement on motion for a new 
trial must contain the specifications partic- 
ularly pointing out wherein the judgment is 
not warranted by the evidence, or wherein 
the facts found are contrary to the evi- 
dence, or what the errors in law were, if 
the new trial is asked on said grounds, or it 
will be disregarded. 

Kusel v. Sharkey, 46 Cal. 3. 


361. Where, notwithstanding written 
findings have been filed, the judzmeut ren- 
dered therein rests upon other findings of 
fact not expressed, but which will be im- 
plied, it is competent for the losing party, 
without excepting for the want of express 
findings, to move for a new trial on the 
ground, among others, that the evidence is 
insuflicient to sustain the findings of the 
court, under which spccitication he may avail 


himself of the insufficiency of the evi- 
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dence to sustain the implied, as well as 
the expressed findings of fact. 
Morrill v. Chapman, 35 Cal. 85. 


362. Where in such case the defendants 
moved for a new trial, which was denicd, 
upon a statement containing the evidence, 
on the ground that said presumed findings 
were contrary to the evidence, this court 
will, on appeal from the order denying the 
motion, review said evidence, as though the 
court below had expressly found on all of 
said issues against the defendants, and if the 
evidence, without a substantial conflict, is 
against such presumed findings, or such of 
them as are essential to sustain the judgment, 
this court will reverse the judgment and 
grant a new trial. 

Steinback v. Krone, 36 Cal. 303. 


363. D. R. sued C. R. for the recovery of 
money alleged to be due as part of the pur- 
chase price of land held in common; C. R. 
denied the debt, alleged a copartnership, and 
indebtedness by D. R. to him; he demanded 
judgment for a dissolution of the copartner- 
ship, an accounting, and a sale of the land. 
The court decreed a sale of the land and the 
payment of a sum of money to D. R., the 
remainder of the proceeds to be equally 
divided between the parties. The record 
failed to show {findings as to the existence of 
the copartnership, or as to the tenancy in 
common. On appeal from the judgment upon 
the judgment roll alone: //eld, that the 
judgment must be reversed and the cause 
remanded for a restatement of account 
between the parties, or for a new trial, as 
the court below may direct. 

Robinson v. Robinson, 42 Cal. 270. 


364. Where the statement on motion for 
new trial fails to state the particulars in 
which the evidence is claimed to be insuffi- 
cient to sustain the verdict, the point 
will be disregarded on SY ec 

Reamer v. Nesmith, 34 Cal. 624. 


365. Where a statement on motion for 
new trial fails to ‘‘specitfy the particulars” 
wherein the evidence is sufiicient to justify, 
or is contrary to the findings of fact, such 
findings will not be reviewed on appeal as to 
their sufficiency in those respects. 

Pralus v. Pacific M. Co., 35 Cal. 30. 


366. Where a statement on motion fora! P 


new trial fails to specify wherein the evi- 
dence is iusufficient to justify the decision, 
such insufliciency as a ground of the motion 
will be disregarded. 
Sanchez v. McMahon, 35 Cal. 218. 
367. Where the statement on motion for 
a new trial did not contain that part of the 
evidence upon which the sufficiency of which 
the truth of said implied findings of fact de- 
pended, but showed merely that the moving 
party, at the trial, ‘‘introduced evidence 
tending to prove” a state of facts adverse to 
those thus iunpliedly found, and the express 


findings were clearly sustained by the evi- 
dence set out in the statement: //e/d, that 
the statement was insuflicient to show the 
moving party entitled to a new trial, because 
it did not appear that said evidence which 
‘‘tended to prove,” amounted, in fact, to 
proof of said state of facts. 

Morrill v. Chapman, 35 Cal. 85. 


368. A statement on motion for a new 
trial must contain a specification of the par- 
ticular errors upon which the party moving 
for a new trial will rely; and if one of the 
grounds is that the evidence is insutficient 
to justify the verdict, it must specify the 
particular in which the evidence is suflicient, 
or it will be disregarded by the court. 

Butterfield v. C. P. R. Co., 37 Cal. 381. 


369. Under section 195 of the practice act, 
this court can not review the action of the 
court below in refusing a new trial, if the 
statement upon which the motion is founded 
fails to specify the particulars in which the 
evidence is insufficient to justify the decision, 
and there be no errors of law, except on 
the assumption that the decision was con- 
trary to the evidence. 

: Green v. Killey, 38 Cal. 201. 


370. The appellate court wiil not review 
any finding of fact by the court below, un- 
less the statement on motion for a new trial 
specifies the particulars in which the evi- 
dence is alleged to be insufficient to justify 
the findings. 

Spanagel v. Dellinger, 38 Cal. 278. 


371. If the statement on motion for a new 
trial fails to specify wherein the evidence 
was insufficient to justify the verdict, the 
appellate court is precluded, by the statute, 
from all inquiry upon that subject, notwith- 
standing the statement purports to contain 
all the evidence given on the trial. 

Brumagim v. Bradshaw, 39 Cal. 24. 


372. A statement ona motion for a new 
trial, whigh does not specify particularly 
wherein the evidence 1s insuticient to sus- 
tain the judgment, nor any error alleged to 
have occurred at the trial, is insufficient. 

Harding v. Vandewater, 40 Cal. 77. 


373. The points that the evidence failed 
to establish a compliance with the conditions 
recedent of a deed under which the prevail- 
ing party claimed, and that the evidence 
failed to show that the property in contro- 
versy was within the calls of such deed, can 
not be urged in the supreme court, if not 
specified as grounds of a motion for a new 
trial. Foote v. Richmond, 42 Cal. 439, 


374. On a motion for new trial the general 
ground of insufliciency of the evidence to jus- 
tify the findings is of no avail, unless there 
are proper specifications of particulars where- 
in it is insutlicient. Id. 

375. The presumption is that all the 
testiinovy is included in a statement on mo- 
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tion for new trial, unless the contrary ap- 
pears. Clark v. Gridley, 35 Cal. 398. 
376. Newly discovered evidence re- 
lied un to obtain a new trial has no place in 
astatement. It should be presented in affi- 
davits. Beans v. Emanuclli, 26 Cal. 117. 
377. The judgment roll need not be in- 
serted in a statement on motion for a new 
trial. 
Butterfield v. C. P. R. Co., 37 Cal. 381. 


Defective Specification of Errors—Remedy. 


378. If the statement and notice of mo- 
tion for new trial are defective, in not setting 
forth, specifically, the grounds of the motion, 
an ol. jection should be made on this ground, 
in the court below, to enable the supreme 
court to review the action of the court be- 
low. Lrady v. O’Brien, 23 Cal. 244. 


Omission of Specifications. 


379. When the appeal is from an order 
denying a new trial, and the statement does 
not contain the specific grounds of error re- 
hed on, the order will be affirmed. or, on mo- 
tion, the appeal will be dismissed. 

Hutton v. Keed, 25 Cal. 478. 
Walls v. Preston, 25 Id. 59. 


Affidavits. 


380. Affidavits in support of a motion in 
the court below will not be considered by the 
supreme court unless they are incorporated 
in the statement or bill of exceptions, 

People v. Honshell, 10 Cal. 83. 


381. Where the affidavits used in support 
of a motion for a new trial are not set forth 
in the rccord on appeal, the party moving is 
deprived of a!l ground of error based on the 
athdavits; but the omission does not affect 
his mght to raise the question as to errors 
aj/parenot on the face of the record. 

Branger v. Chevalier, 9 Cal. 353. 


382. Affidavits or documents copied into 
the transcript on appeal, but not made a part 
of the record, either by a certificate of the 
clerk or judge, or by a statement, or bill of 


exceptions, can not be considered. 
Gordon v. Clark, 22 Cal. 533. 


383. It is not error for the court to ex- 
clade affidavits filed on a motion fora new 
trial, which were written in a foreign lan- 
guage. Spencer v. Doane, 23 Cal. 419. 


Waiver of Objections for Want of 
Statement. 


384. The following is a copy of the order 
of the court in denying the application for a 
new trial: ‘‘ Now, on this day, in open court, 
comes on to be heard defendant’s motion for 
anew trial, and thereupon, after having heard 
the arguinents of counsel, the court overrules 
the sume, to which ruling of the cours de- 
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fendants, by counsel, except:” JJeld, that the 
order did not show an appearance of the coun- 
sel of the plaintiff at the argument of the 
motion, andl therefore, did not show a waiv- 
er of the objection to the filing of the state- 
ment. Munch v. Williamson, 24 Cal. 167. 


385. A stipulation to refer the whole mat- 
ter is a waiver of any objection that the mo- 
tion for a new trial and to sct aside the 
award was not made in statute time. 

Heslep v. San Francisco, 4 Cal. 2. 


386. The party who claims the benefit of 

a waiver of the failure to tilo a statement in 

due time must prove it beyond doubt, and 

not Icave it to be ascertained by conjecture 
or doubtful inference. 

Munch vy. Williamson, 24 Cal. 167. 


387. Proposing amendments to a state- 
ment is not a waiver of the objection that 
the statement was not filed in time, if such 
objection is reserved, and no particular form 


of reserving the objection is required. 
Cottle v. Leitch, 43 Cal. 321. 


Amendments, 


388. The time within which proposed 
amendments to a statement on motion fora 
new trial are to be made and filcd is left for 
the regulation of the court. 

Vilhac v. Biven, 28 Cal. 409. 


389. Five days is a reasonable time. 
Warden v. Mendocino Co., 32 Cal. 655. 


390. A defendant in a motion for a new 
trial may file amendments to the statement 
without waiving his right to objcct that the 
notice or statement was not filed or served 
in time, by a preface that ho does so without 
prejudice to his right to object at the hear- 
ing to the notice or statement on these 
grounds. Quivey v. Gambert, 32 Cal. 304. 


391. The statute makes no provision for 
the cervice of amendments to a statement or 
acopy thereof upon the adverse pty, and 
if notice is given of the time and place of the 
settlement of a statement before the judgo, 
the engrossed statement as settled will not 
be stricken out because tho amendments 
were not served on the opposite party. 

Vilhac v. Biven, 28 Cal. 409. 


Notice of Settlement. 


392. If the notice of the time and place of 
the settlement of a statement before a judge 
on motion for a new trial is given to the ap- 
pellant, and he docs not attend, he can not 
afterwards complain of the stateinent as set- 
tled. Viihac v. Biven, 28 Cal. 409. 


393. Proposing amendments to a state- 
ment on motion for a new trial is a waiver of 
@ failure to serve a notice of the motion, un- 
less the party proposing the amen ments 
makes the objection, or reserves his right to 
make it, when he proposes his amendments. 

Brundage v. Adams, 41 Cal. 619. 
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trial must specify the particulars wherein it 
is alleged the evidence is insufficient to 
justify the verdict and the crrors upon which 
the appellant will rely. 
Vilhac v. Biven, 28 Cal. 409. 
405. A statement on mvtion for a new 
trial will not be regarded unless itis agreed 
to by the attomeys of the respective par- 
tics, or settled and authenticated by the 
court. Cosgrove v. Johnson, 30 Cal. 509. 


406. A motion by the moving party to 
strixe out the other party’s proposed 
amendments to his statement on a motion 
for a new trial, anda denial thereof by the 
court, is not a settlement and authentication 


Settlement and Authentication of. 


394. The practice which prevails in some 
of the lower courts, of submitting a mo- 
tion for a new trial, and not preparing the 
statement until after the motion has been 
denied, is irregular and not to be tolerated. 

Waggenheim v. Hook, 35 Cal. 216. 

395. Such statement should be settled by 
the judge, and certified by him before the 
motion is decided. Id. 

396. A paper containing the grounds of 
a motion for a new trial, if unsigaed, con- 
stitutes no part of the statement. 

Spencer v. Long, 39 Cal. 700. 


397. It is the duty of the court to settle 
a proposed statement in all cases where the | of the statement by the court. 


attorneys are unable to agree to it as filed, Id.; Harley v. Young, 4 Cal. 294. 
no inatter what reasons exist which render 407. Where the statement is filed and 


them unable to agree to it. served by the moving party, on motion fora 
Lucas v. Marysville, 44 Cal. 210. | new trial, and amendments thereto are made 


by tl l : 
398. New trials may be grantel by the y the opposing party, and the only settle 


ys ment of, or certificate to, the same was an 
county court in cases of appeal from the judg- | indorsement by the judge at the bottom of 
ment of a justice of the peace, and itis the 


; the settlement that the amendments to the 
duty of the county judge to sctile a state- | statements were allowed: //e/d, that the 
ment or motion for a new trial which has 


tatement Id not b idered 
been duly filed and presented to him for set- a las ar Farke. 23 Cal. 461. 
tlement. Cummings v. Irwin, 40 Cal. 354. 
j 408. Where the record shows simply a 
399. A statement which was filed in the | statement signed by the district judge, with- 
court below, on motion for a new trial, and 


COURL out any certificate preceding as to the cor- 
is neither agreed to by counsel nor settled by | rectness of the statement, apd it does not 


the judge trying the case, has not sutlicient purport to be a statement on motion for a 
autnenticavion to constitute any portion of new trial, and no order appears disposing of 
the record which this court can notice. the motion for new trial: //e/d, that there is 
Doyle Vv. Seawall, a Cal. 425. | no statement on motion for a new trial or on 
Paige v. O’Neul, 12 Id. 492. | appeal, And the grounds of the motion 
400. The certificate of a judge isa suf- | for new trial not being filed within the 
ficient authentication of a statement; and | time required by law, the appeal is from 
where a party docs not think proper to file the judginent alone. 
amendments, or the judge ts correct the McCartuey v. Fitz-Henry, 16 Cal. 184. 
statements, the certificate of that fact by the 
judge is ail that is necessary. 
Redman v. Gulnac, 5 Cal. 148. 
401. If the statement filed in support of 
a motion for a new trial is not scttled by the 
judge, it can not be theretore inferred that it 
was agreed to. Such statement must either 
be agreed to, or it must be ssttled by the 
judge, and one of these conditions must be 
shown afiirmativcly. In the absence of both, 
such statement will be rejected. 
Linn v. Twist, 3 Cal. 89. 


402. It is no objection that the statement 
does not atlirmatively show that the settle- 
ment was uvon proper notice, or in the 
presence of both parties. In the absence of 
evidence to the contrary, the presumption 
of law is in favor of the regularity of all 
officialacts. Battersby v. Abvott, 9Ccl. 565. 


403. A refusal to allow an amendment 


Settlement by Stipulation. 


409. If the attorneys for appellant and re- 
spondent stipulate in writing that the state- 
ment contained in the record is a correct 
statement on motion for a new trial, and that 
the judgment roll, orders, and instructions, 
given and refused by the court, the statement 
and stipulation constitute a true and correct 
statement on appeal to the supreme court, 
and may be fee ier such without further cer- 
tificate or identification; all technical objec- 
tions to the transcript are waived, and it will 
be presumed that a notice of motion for a new 
trial was regularly given, although none ap- 
pear in the record. 


(todchaux v. Mulford, 26 Cal. 316. 

410. If the parties agree to a statement of 

facts, and stipulate that it may be used by 

either party in any and all proceedings inthe 

is presumed to be right, unless the character | action, the statenent of facts becomes a part 
of the proposed amendinent is shown in the | of the judgment roll. 

records. Jessup v. King, 4 Cal. 331. Burnett v. Pacheco, 27 Cal. 409. 


404. A statement on motion for a new 411. If a statement on motion for a new 


’ 


| 


| 
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trial is prepared, which omits a specification 
of the points upon which the moving party 
will rely, and both parties stipulate that it 
is corrert, and it is filed, the moving party 
may afterwards, and within the time allowed 
to file the statement, amend, by adding such 
specifications; and it is the duty of the court 
to settle the same, and allow the other party 
to suggest amendments to make it conform 


pile 


tothe truth. Lucasv. Marysville, 44 Cal. 210. 


412. After a proposed statement on mo- 
tion for a new trial has been made, and 
amendments have been proposed and allowed 
by the court, a stipulation of counsel that 
the enurossed statement may be made b 
writing in the proposed stateinent the amend- 
ments, and when so engrossed, the same 
shall be the statement, and that the exhibits 
and docuincnts referred to in the statement 
may be used on the argument, without being 
copicd into the statement, but shall be in- 
eerted in the transcript on appeal, and a 
cipulation added to the engrossed state- 
ment that it is the engrossed statement, as 
gettled by the judge, and engrossed accord- 
ing to the former stipulation, are equivalent 
to the certificate, as provided in the statute. 
Mctreery v. Everding, 44 Cal. 246. 


FEngrossment, Authentication. 


413. Where there are amendments to a 
proposed statement on appeal, the draft pro- 
sel and the amendments allowed should 
a incorporated into one document, as 
in their separate form they can not be re- 
garded as any part of the record. 
People v. Edwards, 9 Cal. 286. 
Skillman v. Riley, 10 Id. 300. 


414. Where amendments are made to a 
statement on appeal, a fair copy of the 
statement so amended should be made. 
Otherwise the supreme court will not look 
into it. Marlow v. Marsh, 9 Cal. 259. 


415. The proper practice is to engross the 
statement as scttled, including so much of 
the decds and other documentary evidence 
pertaining to the case as is directed to be in- 
serted, and have the authentication of the 


judge or attorneys indorsed on the en- 


grossed statement. 
Kimball v. Semple, 31 Cal. 657. 


416. A statement ouyht always to be en- 
ased where any amendments are al- 
lowed, or whcre documentary evidence is di- 
rected to be inserted, especially when such 
documents constitute no part of the files or 
records of the court. Id. 
417. The court should not decide a mo- 
tion for a new trial before the statement, as 


setiled, bas been engrossed and certified 
as correct. Morris v. De Celis, 41 Cal. 331. 


418. It is rot the duty of the clerls of 
the district court to engross the statemcnt 
eitber on new trial or appeal; nor is it his 


trial, and amendments, 
court, must be engrossed into one, 
thenticated by 
judge, in order to be regarded as the state- 


a motion for a new trial, he can not 
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duty when a copy of a statement is required 
to insert any 
referred to and directed to be inserted. 


document which is merely 


People v. Bartlett, 40 Cal. 142. 
419. Exhibits referred toina statement 


on motion for a new trial, but which are not 
copied into the statement, will be deemed to 
have been considered on the hearing of the 
motion. 


People v. Bartlett, 40 Cal. 142. 
420. A copy of the statement on motion 


for a new trial which is made a part of the 
statement on appeal from the order granting 
a new trial, and in which certain exhibits are 
referred to and directed to be 
thercin but are not inserted, docs not tend 
to show that such exhibits were not consid- 
ered on tho hearing of the motion for a new 
trial. Id. 


incorporated 


421. Where a transcript on appeal 


showed that a notice of motion for new trial 
wa3 given and argued in due time, 
the points made on such motion could not 
properly be considered without a statement 
on such motion, and that no objection was 
made on such motion for want of such state- 
ment; and the transcript contained a state- 
ment manifestly intended as a statement on 
new trial, but headed ‘‘statement on ap- 
peal:” J/eld, that such statement should be 
treated as a statement on motion for a ncw 


trial. 


and that 


Morris v. Angle, 42 Cal. 256. 


422. The statement on motion for new 
as allowed by tho 
and au- 
the signature of the 


inent required by law, and to be considered 


on appeal. Accordingly, the court, upon 
the ground that the statement was not en- 
grossed, affirms the order of the court below. 


Smith v. Davis, 55 Cal. 26. 


Waiver of Authentication. 


423. Whcere a party appears and argues 
after- 
wards object that the statement was not 


agreed to by him, and that it was not settled 


by the judge. 
Dickinson v. Van Horn, 9 Cal. 207. 
424. On motion for a new trial, the filing 
of a counter statement is a waiver of ob- 
jections to want of notice of the intention to 
move for a new trial. 
Williams v. Gregory, 9 Cal. 76. 


425. When it appears from the bill of ex- 
ceptions, signed by the judges, that the mo- 
tion for a new trial was heard on statement, 
counter statement, and affidavits, it can not 
be objected that the statement was not set- 
tled. ld. 


426. A statement on motion for new trial, 
signed by the judge, and appearing, from the 
minutes of the court, to have been used on 
the hearing of the motion, is sufficiently 
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authenticated. The statute points out no 
mode of authentication, and any satisfactory 
evidence in the record, in some leyitimate 
and proper form, that the statement has been 
examined and approved by the judge, is suti- 
cient. Ikidd v. Laird, 15 Cal. 161. 
427. The courts should look at the sub- 
etance of the contents of the statement, 

and disregard its imperfections in form. 
Ringgold v. Haven, 1 Cal. 113. 


428. By agreeing to submit a motion for 
a new trial without the statemeut having 
been settled or authenticated, the party re- 
sisting a new trial does not waive his right 
to object to the want of a properly au- 
authenticated statement. 

Cosgrove v. Johnson, 30 Cal. 509. 


429. A statement on motion for a new 
trial, which is not certified as correct by the 
parties or by the judge, will not be regarded 
in the appel!ate court. 

Vilhac v. Biven, 28 Cal. 409. 
Cosgrove v. Johnson, 30 Id. 509. 


Amendments after Settlement. 


430. A statement on motion for a new 
trial, regularly settled and signed by the 
judge, and containing all the grounds of the 
notion, but without any speciiication there- 
of, may be amended by the judge, so as to 
insert a specification of the grounds of the 
motion, after the time for filing a statement 
has passed. Such an amendment, adding no 
fact3 or exceptions, can not affect the merits, 
and its allowance is in furtherance of justice, 
and matier of discretion, not of power. 

Valentine v. Stewart, 15 Cal. 387. 

431. The cours below may allow an amend- 
nent to a statement on motion for a new 
trial, by adding the grounds of the motion 
after the time for filing a statement has 
passed, affirming Valentine v. Stewart, 15 
Cal. 396. 

Loucks v. Edmondson, 18 Cal. 203. 

432. On motion for new trial the court be- 
Jow should not, unless good reason be shown, 
receive an atidavit made, after the time for 
filing athdavits or statements on the motion 
has elapsed. Howe v. Briggs, 17 Cal. 385. 

433. The court should not entertain a mo- 
tion to aincnd after it has been filed and 
served on the opposite party. 

Levy v. Getleson, 27 Cal. 685. 

434. Such statement should, on motion of 
the opposite party, be stricken from the 
files of the court. Id. 


435. When the specification in the state- 
ment is that the Judgment is contrary to 
the evidence, it has been regarded as a 
clerical error, and that verdict instead of 
judgment was intended. 

Wendt v. Ross, 33 Cal. 650. 


436. A statement agreed on by partics 
should not probably be amended by the court 
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on motion, unless under a very clear showing 
of mistake or fraud. 
Hutchinson v. Bours, 13 Cal. 52. 


437. The court refused to remand the 
cause for the purpose of amending a bill in 
equity for a new trial; but the court de- 
clined to decide that a new bill, with proper 
amendments, could not be filed. 

Mulford v. Cohn, 18 Cal. 42. 


Statement may be Corrected in Supreme 
Court. 


433. If tie appellant was not satisfied 
with the action of the court below in settlin 
the statement on motion for a new trial, an 
desired to correct the same in this court, as 
provided in section 189 of the practice act, 
he should have presented a petition for that 
purpose befure the final submission of the 
case. He can not be allowed to incorporate 
in his transcript ec parte aftidavits impeach- 
ing the statement, and after the final sub- 
mission of the case, bring the question be- 
fore us for the first time in his brief. 

Warmouth v. Gardner, April term, 1868. 

439. A motion to correct a statement or 
exceptions, where the court below reluses to 
make the same cunform to the facts, is an 
original proceeding in this court, and must 
Le instituted by a petition in writing, setting 
forth at length the exceptions which were 
taken at the trial and not allowed by the 
judge, an so much of the evidence as may 
be necessary to illustrate them. The peti- 
tion should be presented with the record, 
and the application made before the case is 
submitted. Id. 


Presumption that Statement Contains all 
the Evidence. 


440. It is presumed that the statement on 
motion for new trial contains ail the evidence 
pertinent to the motion. 

Smith v. Athearn, 34 Cal. 506. 


441. If the statement on motion foranew 
trial specifies certain particulars, in relation 
to which it is claimed a finding of fact is 
unsupported by the evidence, the presump- 
tion will be that all the evidence upon ae 
point specified is contained in the statement, 
although the record docs not show aturma- 
tively that such was the case. 

Hidden v. Jordan, 28 Cal. 301. 

Owen v. Morton, 24 Cal. 375, as to this 
point, overruled. 

442. Where the statement on appeal does 
not purport to contain all the evidence, the 
appellate court will not consider an objec- 
tion that the verdict is not sustained by the 
evidence. Moore vy. Tice, 22 Cal. 513. 


A Statement can not be Waived. 


443. Where the attorneys of both parties 
appear in open court, and by consent argue 
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a motion for a new trial, this consent, even 
if it is a waiver of a notice of intention to 
move for a new trial, is not a waiver of a 
statement in some proper form of the 
grounds of the motion. 

Walls v. Preston, 25 Cal. 59. 


Statement can not be Stricken Out. 


444. The court should not strike out 
a notice or statement on motion for a new 
tral under any circumstances. The motion 
should be denied that the action of the court 


inay be reviewed on appeal. 
Quivey v. Gambert, 32 Cal. 304. 


445. If there are any technical grounds 
upon which a motion for a new trial may be 
resisted, such a failure to file and serve no- 
tice of notion, or to file a statement in time, 
the proper practice is to raise such grounds 
on the argument of the motion as a reason 
why the motion should be denied. Id. 


446. An order striking out a statement 
on motion for a new trial can not be brought 
before the supreme court for review by a bill 
of exceptions. - Id. 


447. But an unauthenticated docu- 
ment, purporting to be a statement on mo- 
tion for a new trial, will be stricken from 
the transcript on appeal. Id. 


448. If notice of intention to move for a 
new trial is not given within the statutory 
time, and no waiver of the failure to give 
the same is shown, the supreme court will, 
on motion, strike the statement from the 
transcript. 

De Castro v. Richardson, 25 Cal. 49. 

449. Where a statement on mvtion for 
new trial was filed in time, but not served 
on the opposite party, and for this reason the 
court, on motion, struck it from the files: 
Held, that such striking from the files was 
error. Calderwood v. Peyser, 42 Cal. 111. 


450. While a motion for a new trial may 
be denied, for failure to serve the statement 
on the opposite party, an order striking 
such statement from the files can not be 

roperly made under any circumstances. 
Such statement need not be served on the 
opposite party. Id 


Waiver of Right to Move for a New Trial. 


451. A party failing to give notice in 
timc of his intention to move for a new trial, 
or to file his statement in time, waives his 
right to move for a new trial. 

Caney v. Silverthorne, 9 Cal. 67. 

452. A failure to file a statement, on 
motion for new trial, within time, amounts 
toa waiver of the motion. 

Campbell v. Jones, 41 Cal. 515. 

453. A failure to file a statement, setting 
forth the grounds upon which a party in- 


é 


tends to rely, on motion for a new trial, op- 
erates as a waiver of the right to the motion. 
Wing v. Owen, 9 Cal. 247. 


454. If the statement on application for a 
new trial is filed more than five days after 
the filing and service of the notice, the right 
to move for a new trial is waived, unless it 
appear from the transcript that the objection 
to the failure to file the statement in season 
has been waived by the opposite party, either 
expressly or by implication. 

Munch v. Williamson, 24 Cal. 167. 


455. If a statement on motion for a new 
trial is not filed within five days after notice 
of intention to move for a new trial is given, 
or within such further time as may be grant- 
ed by the court, not exceeding twenty days, 
the right to move for a new trial is waived. 

Easterby v. Larco, 24 Cal. 179. 
Jenkins v. Frink, 27 Id. 337. 
Le Roy v. Rassette, 32 Id. 171. 


456. If a statement prepared on motion 
for a new trial is not led within the time 
prescribed by the one hundred and ninety- 
tifth section of the practice act, the right to 
move for a new trial is waived; and where 
such right is thus waived, the court has no 
power to restore it. 

Hegeler v. Henckell, 27 Cal. 49). 


457. If the statement on motion for a new 
trial is not filed in time, an order granting a 
new trial for causes appearing in such state- 
ment only will be reversed by the appellate 
court. Id. 


MOTION FOR NEW TRIAL—ARGU- 
MENT, GRANTING, AND REFUSING, - 
ETC. 


458. A motion for a new trial, upon a 
statement settled in accordance with the 
provisions of the practice act in force before 
the code took effect, was not a right within 
the intent of the latter clause of section 18 
of the code of civil procedure, but merely a 
remedy. Kelly v. Larkin, 47 Cal. 58. 

459. When the notice of a motion fora 
new trial was served in 1872, the proceedings 
upon the motion must be determined by the 
practice act then in force, and not by the 
code of civil procedure. 

Macy v. Davila, 48 Cal. 646.. 


460. The proceedings to obtain a new trial 
must be conducted in accordance with the 
code of civil procedure, when the notice 
of the motion is served and filed after the 
code went into effect. 

Kelly v. Larkin, 47 Cal. 58. 

461. Questions respecting the sufficiency 
of the complaint can not be presented up- 
on a motion for a new trial, nor considered 
on an appeal from an order denying a new 
trial. Jacks v. Bucll, 47 Cal. 162. 

462. If a judgment is other than that. 
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resulting from the conclusions of law arrived 
at by the court it can not be corrected by 
an appeal from an order granting or deny- 
ing a new trial, but must be reached by an 
appeal from the judgment. 
Martin v. Matfield, 49 Cal. 42. 
463. If the plaintiff in ejectment obtains 
a verdict for a quantity of land in excess of 
what the evidence entitles him to, the court 
cant if the defendant moves for a new trial, 
e an order grantiny a new trial, unlcss 
the plaintiff remits the excess of land, and 
dismisses the action with respect to it. 
Gillespie v. Jones, 47 Cal. 259. 


464. Perhaps, in actions ex contractu, 
when it is clear that the plaintiff is entitled 
to only nominal damages, the court will 
not grant a new trial at his instance, but, in 
an action fora libel, this rule does not pre- 
vail, for the question of damages is for the 
jury, and the court can not assume, as a 
matter of law, that the plaintiff is entitled 
to only nominal damages. 

Lick v. Owen, 47 Cal. 252. 


465. If, on the trial of an action for the 
value of services rendered the defendant, 
the plaintiff fails to prove the services and 
their value, and there has been no surprise 
or misapprehension, a new trial should not 
be granted to enable him to prove the scrv- 
ices and their value. 

Griffith v. Moss, 47 Cal. 567. 

466. The defendant who applies for a new 
trial after a verdict assessing damages against 
him, can not complain that the court requir- 
ed the plaintiff to remit a portion of the 
damages as a condition on which a new trial 
would be denied. 

Dreyfous v. Adams, 48 Cal. 131. 


467. If the court, in its charge to the iury, 
lays down an erroneous principle of law, 
based on a ota 9 ao fact in the case which 
was not proved, and which the jury could 
not have found, the other party is not in- 
jured by the instruction, and a new trial 
will not be granted. 

Robinson v. W. P. R. Co., 48 Cal. 409. 


Motion to be Made without Delay. 


468. If a motion for a new trial is not 
prosecuted with due diligence, it should be 
dismissed on the application of the opposite 
party. Eckstein v. Calderwood, 27 Cal. 413. 


469. If the judge who tried a cause goes 
to a county in his district, not adjoining the 
one in which the case was tried, to hold 
court, before the time for filing amendments 
to the statement on motion for new trial has 
expired, the moving party prosecutes the mo- 
tion with due diligence if he brings the same 
to a hearing when the judge returns or first 
holds court in a county adjoining the one in 
which the case was tried. 


Warden v. Mendocino Co., 32 Cal. 655. 


470. A failure to prosecute a motion for 
a new trial for the space of three months 
does not constitute such laches as will 
warrant an interference with the discre- 
tion which, in such cases, is properly exer- 
cised by the court below. : 

Chabot v. Tucker, 39 Cal. 434. 


471. An order denying and dismissing a 
motion for a new trial, for want of due dil. 
igence in bringing the same toa hearing, as 
required by the practice act, section 196, 
rests in the sound discretion of tle court. 
Boggs v. Clark, 37 Cal. 236. 


472. An order made upon a motion to dis- 
miss an application for a new trial, on the 
ground that the same has not been prosccuted 
with due diligence, is very much in the dis- 
cretion of the court or judge making it; and 
unless it is apparent that such discretion has 
been abused, the order will not be reversed. 

Hopkins v. W. P. R., 44 Cal. 389. 


473. In an action by B. against C., pend- 
ing in the seventh district court for Napa 
county, in which B. recovered judgment, in 
said county, on the eighth of June, 1867, an 
order of court was entered on the same day, 
by consent, that C. have sixty days in which 
to prepare and file statement on motion for 
new trial. On the nineteenth of June, no- 
tice of said motion was duly tiled and served; 
and on the sixth day of August following, 
C. filed his statement on said motion, and 
gave plaintiff’s attorney notice thereof. On 
the first of October following, B.’s attorney 
duly filed notice, and served the same on 
C.’s attorney, that on the seventh of Octo- 
ber he would move the court to dismiss said 
motion, on the ground that C. had not pre- 
sented the same within a reasonable time 
after the filing of said statement. On the 
day following (October 2), C.’s attorney 
served B.’s attorney with notice that he 
would proceed with his motion for a new 
trial on said seventh day of October. On 
the eighth day of October (both of said mo- 
tions having been continued from the previ- 
ous day), the court granted B.’s said motion 
to dismiss. The term of said court com- 
menced in Solano county, which is in the 
same judicial district and adjoins Napa 
county, on the sixteenth day of September, 
1867: J/eld, that the court did not so abuse 
its discretion in making said order as to jus- 
tify its reversal. Boyys v. Clark, 37 Cal. 236. 


474. If a judicial district is composed of 
several counties, and a statement on motion 
for a new trial is made and settled in one of 
these at the same term the Judgment was 
rendered, the motion is prosecuted with dil- 
igence if brouglit to a hearing at the next 
term held in the county where judgment was 
reudered, although two terms may have in- 
tervened in other counties in the same dis- 
trict. Simmons v. Goin, 40 Cal. 669. 

475. Diligence, or the want of it, im dis- 
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on 


covering testimony in a particular case, de- 
pends in so great a degree upon the various 
circumstances surrounding the ies, and 
the couduct of the cause, which are pecu- 
lisrly within the knowledge of the trial court, 
that its determination on the matter of grant- 
ing a new trial, made in view of them, will 
rarely be disturbed. 

Jones v. Singleton, 45 Cal. 92. 


Argument of Motion. 
476. The pleadings, d tions, docu- 
mentary evidence on file, and the minutes of 
the court, may be read on the hearing of 


the motion. 
. Wetherbee v. Carroll, 33 Cal. 549. 


477. A motion for a new trial can be heard 
only on the record made and settled before 
the motion is made. 

Quivey v. Gambert, 32 Cal. 304. 
Cosgrove v. Johnson, 30 Id. 509. 


478. The supreme court can only look to 
the statement as settled by the court 
below, to determine the character and point 
of the objection made on the trial to the in- 
tro-luction of proposed evidence. ‘They can 
not consult the opinion of the judge in 
passing upon the motion for a new trial, to 
discover the real point of objection. 

Cochran v. O’Keefe, 34 Cal. 557. 


479. The party must lay his finger on the 
point of his objection. 
Kiler v. Kimbal, 10 Cal. 267. 
Martin v. Travers, 7 Id. 253. 


480. Even if the statement has been set- 
tled, engrossed, and certified, and filed as cor- 
rect, the court should not pass on the motion 
for a new trial until it has been submitted 
for decision, and the parties afforded an 
opportunity to be heard if desired. 

Morris v. De Celis, 41 Cal. 331. 


481 Where a motion for a new trial, 
mare by defendant, was granted by the court 
without any formal or actual submission of 
the motion, and without any notice, so as 
to give the plaintiff an opportunity to be 
heard: Held, error. 

De Gaze v. Lynch, 42 Cal. 363. 


482. On a motion fora new trial no ques- 
tions can be entertained except those which 
affect the verdict or finding on the issues. 

Spanagel v. Dellinger, 38 Cal. 279. 


463. No question as to the sufficiency 
of a complaint can be entertained in any 
proceeding to obtain a new trial. Id. 


484. Under the provisions of the practice 
act prior to the adoption of the code of civil 
procedure, either party could notice for 
argument a motion for a new trial, and if 
the party opposing the motion neglect to 
bring up the motion for argument, he could 
not complain of the neglect of the other 
party, and could not claim that the motion 


be dismissed because the moving party failed 
to bring on the argument. 
Griffith v. Gruner, 47 Cal. 644. 


May be Abandoned. 


485. Plaintiff recovered judgment, and 
defendants gave notice of the intention to 
move for a new trial, and filed a statement 
of the grounds. Plaintiff filed a counter 
statement, but afterwards, at a meeting of 
the parties before the judge at chambers to 
settle the statement, informed the judge and 
defendants that the statement need not be 
settled, as he would consent to a new trial; 
whereupon, defendants gave notice of a mo- 
tion to withdraw their motion or proceedings 
for new trial. Refused, and a new trial 
eae Held, that the court erred; that the 

efendants had a right to move or not to 
move for a new trial upon the notice given, 
and if they chose to abanbon their proceed- 
ings, whether before or after the motion for 
new trial was made, they had the right so 
to do. Stoyell v. Cole, 19 Cal. 602. 


486. If the statement on motion for a new 
trial sets forth the grounds of the motion, 
and the imotion is made and submitted, a 
refusal to argue the motion by the moving 
party is not an abandonment of the same. 

Carder v. Baxter, 28 Cal. 99. 


As to Motion, there is no Term. 


487. The proceedings for a new trial, un- 
der our practice, must be considered, in the 
sense of frecommonlawrule, to be ‘‘in paper,” 
or in the ‘‘ breast of the judge,” and within 
the judge’s control as to amendment of rec- 
ord thereof, and in respect to such proceed- 
ing and record there is no term of court, or 
if there is, it begins and ends with the mo- 
tion. Castro v. Richardson, 25 Cal. 49, so 
far as holding a different rule, is overruled. 

Spangel v. Dellinger, 34 Cal. 476. 


488. At common law, the judgment was 
not entered or signed until after the motion 
for a new trial had been heard and deter- 
mined, while under our practice the motion 
proceeds independent of the judgment, 
mainly upon a record of its own, and may be 
made before or after the entry of judgment 
and on making up of the roll, or may not be 
made at the term at which the judgment was 
entered, and may likewise be made out of 
the term. Id. 


Effect of Stipulation that Motion be Denied. 


489. Where the parties in the court below 
stipulated that a motion for a new trial 
should be denied, they can not question in 
this court the correctness of an order deny- 
ing such motion. 

Brotherton v. Hart, 11 Cal. 405. 


490. Where the evidence is conflicting, 
the granting or refusing a new trial rests in 
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the discretion of the court below, and this 
court will not interfere, whether the new 
trial be granted or refused. 

Weddle v. Stark, 10 Cal. 301. 


491. Where on trial of ejectment suit, 
certain evidence offered by defendant was 
rejected on the ground that the averment in 
the answer that tho original location of the 
lot in dispute was accoriling to ‘‘ the actual 
plan, then used and recugnized, of the town 
of San Francisco or Yerba Buena,” meant 
the map of the survey, and not the actual 
survey or plan on the ground, and the court 
refused the defendant permission then to 
amend his answer in this respect, but subse- 
quently granted him a new trial for that 
purpose: Held, that the court below had the 

wer to grant the new trial of this cause, 
and that this court will not interfere. 

Lestrade v. Barth, 17 Cal. 285. 


492. The court below may refuse a new 
trial, even though both parties consent to it. 
Where a case has been once fully tried, par- 
ties have not an arbitrary discretion to re- 
new the litigation. Phelanv. Ruiz, 15Cal. 90. 


Dismissal of Motion Amounts to Denial. 


493. An order dismissing a motion for a 
new trial is in effect denying a new trial. 
Warder v. Mendocino Co., 32 Cal. 655. 


Motion not Acted on. 


494. Where the motion fora new trial, 
though made, does not appear to have been 
acted on, the appellate court will not con- 
sider the sufficiency of the evidence to sus- 
tain the verdict. 

Myers v. Casey, 14 Cal. 542. 


New Trial will be Granted when Justice Re- 
quires. 


495. Where, from the record, it appears 
highly probable that the judgment of the 
court below is founded neither upon law nor 
equity, the supreme court should reverse 
the judgment or grant a new trial. 

leed v. Jourdain, 1 Cal. 102. 


496. It is error to refuse a new trial 
when justice requires that it should be 
granted. Ross v. Austill, 2 Cal. 183. 


497. Injury is presumed from evidence 
erroneously admitted; and the adverse party 
must show clearly that no injury accrued, or 
the judgment can not stand. 

Grimes v. Fall, 15 Cal. 63. 


498. If the statement shows that too high 
a rate of interest was allowed by the jury, 
upon an account sued on for a part of the 
time, a new trial will be granted uncondi- 
tionally, unless it appears that plaintiff had 
not kept his account tor the residue of the 
time upon the erroneous basis of interest, 
and he will consent to remit the excess. 
Clark v. Geidley, 35 Cul. 398. 


499. It is error for the court which tried a 
cause without a jury, to deny a motion 
for a new trial when it admits that im- 
proper evidence was received on the 
trial, even though, in its opinion, the finding 
and judgment would have been the same if 
theimproper testimony had not been received. 

Spanagel v. Dellinger, 38 Cal. 278. 

500. The granting of a new trial on the 
ground that the verdict of the jury was 
against the admissions of the defendant, 
who was called as a witness, is oa decision of 
the court that the evidence was insutiicient 
to justify the verdict. 

renzana v. Camarillo, 41 Cal. 467. 


501. Although the court excludes all evi- 
dence on the part of the plaintiff and renders 
a judgmeut for the defendant, yet a trial is 
had, in the sense in which the court may 
grant a new trial, on application of the 
plaintiff. Moore v. Bates, 46 Cal. 29. 


S02. A new trial is not necessary where 
all the necessary facts are found upon 
which to base a judgment, and a mere Com- 
putation is required to ascertain the amount 
for which judgment shall be entered. , 

People v. S. B. Q. Co., 39 Cal. 511. 


‘503. Motion for new trial is addressed to 
the sound discretion of the court, and the 
supreme court can interfere only in cases of 
plain abuse of such discretion. 

Leters v. Foss, 16 Cal. 357. 

Drake v. Palmer, 2 Id. 181]. 
Watson v. McClay, 4 Id. 288. 
Hastings v. Uncle Sam, 10 Id. 341. 
O’Brien v. Brady, 23 Id. 243. 


504. Refusal to grant new trial not re- 
viewed in the supreme court, unless such re- 
fusal was an abuse of the discretion of the 
court below. 

Burnett v. Whitesides, 15 Cal. 35. 


505. The power to grant new trials is one 
of legal discretion, and the abuse of that dis- 
cretion only will justify an interference with 
such order by the appellate court. 

Quinn v. Kenyon, 22 Cal. 82. 

506. A motion for new trial, upon the 
ground of insufficiency of thse evidence, is 
addressed to the discretion of the court, and 
an order granting a new trial on such ground 
will not be reversed unless there has been a 
manifest abuse of discretion. 

Pierce v. Schaden, 55 Cal. 406. 
Bronner v. Wetsler, Id. 419. 


The Court may Impose Terma, 


507. The district court may impose terms 
upon granting a new trial. 
Battelle v. Connor, 6 Cal. 140. 
508. Where, on appeal from an order of 
the court below granting a new trial, except 
upon condit:on of the acceptance by the 
plaintiff of a judgment of four hundred dol- 
lars, instead of eight hundred dollars, for 
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which latter sum a jury had given a verdict, 
made upon the ground that the verdict was 
excessive in amount, and where, on appeal 
from said order, it appeared that the evidence 
was contlicting to the extent of the differ- 
ence between said two sums as to the amount 
of recovery to which plaintiff was entitled, 
and where the evidence tending to establish 
the less sui to have been the just measure 
of recovery, was at least entitled to as much 
consideration as the residue; J/eld, that this 
was no abuse of discretion by the court be- 
low, and the order should be affirmed. 
Harrison v. Peabody, 34 Cal. 179. 


509. Where a party complies with the 
terms imposed, and avails himself of the 
advantage of the order, he can not afterwards 
question its correctness. 


Battelle v. Connor, 6 Cal. 140. 


510. The terms of new trials are pecu- 
larly within the discretion of the court, with 
the exercise of which the appellate court will 
not interfere, except on a clear showing of 
abuse or grossly unreasonable terms. 

Rice v. Gashirie, 13 Cal. 53. 

511. The court may impose terms in grant- 
ing or refusing a new trial. In requiring a 
remittur of a portion of the judgment, as 
terms for refusing the motion for a new trial, 
the court used a sound and admitted discre- 
tion. Benedict v. Cozzens, 4 Cal. 381. 


512. Courts may impose, as a condition of 
allowing a verdict to stand in other respects, 
the remission of damages in cases where 
there was no evidence on the subject of dam- 
ages, or where the evidence was entirely in- 
competent, or where the court differs from 
the jury as to the effect of the evidence, 
Dut where, as in this case, the verdict for 
the damazes was based entirely upon an ad- 
mission by the record, it must stand. The 
adioission, if good for anything, is good for 
the entire amount specified. 

Patterson v. Ely, 19 Cal. 28. 

513. When a new trial was to be had on 
payment of costs: //eld, that the acceptance 
of costs did not waive the right to appeal 
from the order granting a new trial. 

Tyson v. Wells, 1 Cal. 378. 

514. It is not error in the court below to 
refuse a new trial, provided the successful 
party will consent to a reduction of his 
judgment. Chapin v. Bourne, 8 Cal. 296. 

515. If the findings are not sustained by 
the evidence on a question of damages, the 
court may require the plaintiff to remit the 
damages, or submit to a new trial. 

Carpentier v. Gardiner, 29 Cal. 160. 


Court can not Reverse Former Judgment, 

516. On motion for a new trial, it is ir- 
recnulur for the court to reverse its first judg- 
ment, and render a contrary one, without 
hearing or notice. 


Mitchell v. Hackett, 14 Cal. 661. 
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Directions to Court below to Enter Judgment. 


517. Where the action is brought to re- 
cover judgment upon several demands, and 
the court below renders judgment for plaint- 
iff upon all the demands, and the paar 
court, in its opinion, holds that plaintiff's 
recovery should have been limited to a por- 
tion of the demands sued on, and directs the 
court below, upon a return of the cause, to 
render judgment in accordance with the 
opinion, and reverses the judgment, the judg- 
ment of the appellate court does not direct a 
new trial of the issues, but directs the court 
below to enter judgment upon the findings 
for the amount due. 


Aryenti v. San Francisco, 30 Cal. 458. 


Stipulations as to Statement on Appeal. 


518. A stipulation to the effect that a 
statement may ‘*be used on the motion for 
new trial in this cause, and also on the ap- 
peal to the supreme court,” includes an ap- 
peal from the Judgment, as well as an appeal 
upon the decision for the motion for a new 
trial. Hastings v. Halleck, 13 Cal. 207. 


519. Any statement agreed to by the par- 
ties, or duly settled and certified by the 
court, becomes a part of the record, the same 
as a bill of exceptions, demurrer to the evi- 
dence, or any other mode by which questions 
of law or matters of evidence were made part 
of the record by the old system of practice. 
And where an appeal was taken from a judg- 
ment, and also from an order overruling a 
motion for a new trial, and the appeal from 
the order was dismissed, for the reason that 
the notice was not served in time, and the 
transcript contained a statement on motion 
for a new trial, but no statement on appeal or 
bill of exceptions: J/el/, that on the appeal 
from the judgment, the statement on motion 
for a new trial properly formed part of the 
record, and might therefore be used in the 
court, and that any alleged errors appearing 
therefrom, affecting the judgment, might be 
considered and passed on. 

Towdy v. Ellis, 22 Cal. 650. 


520. Where a statement is made and set- 
tled on motion for anew trial, and an appeal 
is taken, both from the judgment and trom 
the order denying a new trial, the statement 
can be used in reviewing the order appealed 
from, but can not be used in determining the 
appeal from the judgment. 

Casgrave v. Howland, 24 Cal. 457. 


521. If a statement is made on a motion 
for a new trial, and an appeal is taken from 
the judgment, under a stipulation that the 
statement on motion for a new trial may be 
used as the statement on appeal, the state- 
inent may be used so far as it presents any 
question that can be reviewed on appcal from 
the judgment, but no further. 

Carpentier v. Williamson, 25 Cal. 159. 
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Where Attorney Appears without Authority. 


522. Where an attorney appears without 
authority, and conducts the defense, the 
remedy of defendants is by motion for a new 
trial, not by motion for relief from the judg- 
ment under section 68 of the practice act. 

McKinley v. Tuttle, 34 Cal. 235. 


Law of the Case. 


523. Where the supreme court, in revers- 
ing a judgment and remanding the cause fora 
new trial, consider and pass upon a point of 
law, with a view to the new trial for the pur- 
poses of which it is important, the ruling 
upon such point, though not essential to the 
decision, becomes the law of the case in all 
its future stages. 

Table Mt. T. Co. v. Stranahan, 21 Cal. 548. 

The following cases relate to the same 
subject: Hubbard v. Sullivan, 18 Cal. 508; 
Soule v. Ritter, 20 Id. 522; Leese v. Clark, 
Id. 387; Heirs of Nieto v. Carpenter, 21 
Id. 455; Mitchell v. Davis, 23 Id. 381; 
Moore v. Murdock, 26 Id. 524; Lucas v. San 
Francisco, 28 Id. 591; Estate of Pacheco, 29 
Id. 224; Mulford v. Estudillo, 32 Id. 131; 
Sa v. Tubbs, Id. 332; Argenti v. Sawyer, 

. 414, 


County Court may Grant New Trial. 


524. The appellate power of the supreme 
court over the county court could not be 
properly or efficiently exercised, unless the 
power to grant a new trial existed in the 
county court. The county court certainly 
has power to grant a new trial. . 

Dickinson v. Van Horn, 9 Cal. 207. 


Errors Occurring at the Trial must be Specially 
Excepted to at the Time. 


525. When there has been no objection 
raised or exception taken to the insuffi- 
ciency of the evidence, this court would 
presume that sufficient evidence of a proper 
character was given to warrant the verdict. 

Bunting v. Beideman, 1 Cal. 182. 


526. Courts will require an objection to 
the sufficiency of evidence to be made at 
the time the same is offered to be introduced, 
zo that a party may have the opportunity of 
supplying the necessary evidence. 

Goodale v. West, 5 Cal. 341. 
Mott v. Smith, 16 Id. 533. 


527. An objection to a form of a verdict 
should be made on motion for a new trial 
it is too late to raise it in this court for the 
first time. Douglass v. Kraft, 9 Cal. 562. 


528. Where a defendant’s objection to the 
admission of testimony on the trial is gen- 
eral, he can not be permitted to make it 
special for the first time in this court. 

People v. Glenn, 10 Cal. 32. 


529. Where the objection to the introduc- 


tion of testimony was in general terms that 
it was irrelevant, the objection w»ll not be 
considered in the supreme court, if the 
testimony could, under any possible circum- 
stances, have been relevant. 

Dreux v. Domec, 18 Cal. 83. 


530. Where an objection is taken to the 
admission of evidence, without a specifica- 
tion of the grounds of the objection, it does 
not merit consideration. 

Kiler v. Kimbal, 10 Cal. 267. 


531. Where instructious to the jury are 
not excepted to at the time they are given, 
or refused, and motion for a new trial is 
made for error in giving or refusing such in- 
structions, they can not be considered on ap- 
peal from the order denying the motion. 

Collier v. Corbett, 15 Cal. 183. 

532. A refusal to give an instruction can 
not be urged as error for the first time, on a 
petition for a rehearing on appeal. 

Payne v. Treadwell, 16 Cal. 247. 


533. A party can not take his chances for 
a verdict on instructions given and refused, 
without exceptions taken, and then, after 
verdict, except to the action of the court 
upon motion for a new trial. 
Letter v. Putney, 7 Cal. 423. 
See St. John v. Kidd, 26 Cal. 263. 


534. An exception to the admissibility 
of a deed in evidence must be taken on the 
trial of the cause, at nisi prius. The point 
can not be considered on appeal. 

Pearson v. Snodgrass, 5 Cal. 478. 
Posten v. Rassette, Id. 467. 


535. A party can not, by consenting to 
admit evidence ‘‘subject to all legal ex- 
ceptions,” absolve himself from the neces- 
sity of taking exceptions to the relevancy or 
sufficiency thereof, and devolve the respons- 
ibility of discovering whatever objections 
may exist on the court below, and after fish- 
ing for a verdict, for the first time assign his 
objection in the supreme court. 

Covillaud v. Tanner, 7 Cal. 38. 


536. Where the motion for a new trial, 
though made, does not appear to have been 
acted on, the appellate court will not con- 
sider the sufficiency of the evidence to 
sustain the verdict. 

Myers v. Casey, 14 Cal. 542. 


537. On appeal by a plaintiff from an or- 
der overruling a motion for new trial, made 
by him upon the ground of insufficiency of 
the evidence to justify the verdict, an excep- 
tion taken by defendant on the trial to the 
competency of a witness who testified for 
plaintift, will not be considered. 

Pierce v. Jackson, 21 Cal. 636. 


New Trial in Equity Cases. 


538. The practice act applies as well to 
legal as to equitable actions, so far as ita 
provisions are consistent with the rights and 
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remedies administered in courts of equity. 
And the only way in which the verdict of a 
jury on issues subinitted can be reviewed is 
y motion for new trial—except, probably, 
that the court, whether sitting in equity or 
on t)-c trial of a common law action, may, of 
its own motion, set aside the verdict of a ju 
when clearly and palpably against the evi- 
dence. Dulf v. Fisher, 15 Cal. 375. 


539. There is no substantial difference 
between a rehearing in an equity case, which 
opens the decrce and places the case before 
the court for trial anew, and a new trial in a 
case at law, tried and decided by the court. 

Riddle v. Baker, 13 Cal. 295. 


540. The court below may refuse a new 
trial, even though both parties consent to it. 
Such refusal to grant a new trial is no ground 
of errur, particularly in an equity case where 
there may have been no necessity for a new 
trial; as upon application to the court upon 
the pleadings and facts before it, the proper 
decree might have been rendered, notwith- 
standing the verdict; or, if refused, the error 
corrected by appeal. 

Phelan v. Ruiz, 15 Cal. 90. 

541. If no appeal is taken from an order 
denying a new trial, the appellate court can 
not review the evidence to determine whether 
the verdict or findings are sustained by it. 
The practice is the same in all cases, whether 
at law or in equity. 

Green v. Butler, 26 Cal. 599. 

542. Where a party moves for a new trial 
and fails, he can not, on the same facts, go 
into equity and enjoin the judgment ren- 
dered. Collins v. Butler, 14 Cal. 226. 

Bolan v. Thornton, 12 Id. 441. 


Special Cases, Judgments Modified, ete. 


543. Where the merits of the case were 
not investigated in the lower courts, by rea- 
son of an uncertainty as to the proper mode 
of proceeding under the anomalous provisions 
of the practice act relating to interventions, 
the supreme court awarded a new trial, al- 
though the decision of the court below upon 
the main question involved was approved, 
and the only error disclosed.might have been 
cured by a direction to modify the judg- 
ments. Speyer v. Ihmels, 21 Cal. 280. 


544. Where the question of law was ad- 
verse to the verdict, and the court might 
well have granted a nonsuit, or instructed the 
jury to find for the other party, a new trial 
should have been granted; and the refusal to 
do so was such an inproper use of its discre- 
tion as calls for the exercise of the revisory 
power of this court. 

Speck v. Hoyt, 3 Cal. 413. 

545. If any errors intervened on the trial 
of a cause, an order of the court below grant- 
ing a new trial ought vot to be disturbed. 

Hastinzs v. Uncle Sam, 10 Cal. 341. 
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546. When the complaint, evidence as 
admitted, the verdict and judgment are in 
harmony, but the judgment is erroneous by 
reason of a wrong construction given to 
the description of land in ad in evi- 
dence, the supreme court can not modify the 
judgment, but will reverse it and grant a 
new trial. Hicks v. Coleman, 25 Cal. 145. 


547. Where there is some evidence to 
support the verdict, and a motion for a new 
trial is overruled, the supreme court will not 
interfere. Baxter v. McKinlay, 16 Cal. 76. 


548. If the statement on motion for a new 
trial does not show that it embodies all the 
evidence given on the trial, a new trial will 
not be granted on the ground that the ver- 
dict is contrary to the evidence, even if 
there is no conflict in the evidence contained 
in the statement. 

Dawley v. Hovious, 23 Cal. 103. 


549. Where the jury, without particular 
instruction from the court, return a verdict 
payable in gold coin, though there was no 
evidence that either on or after striking a 
balance between the parties the defendant 
promised in writing to pay in gold coin, a 
new trial will be granted. 

Howard v. Roeben, 33 Cal. 399. 


550. New trial not granted on affidavit 
of the attorney of record that he, as well 
as his client and witnesses, were absent on 
the trial of the case, because of a verbal 
meee by opposing counsel to give notice 
of day of trial, when such affidavit is met by 
counter athdavits by the opposing counsel, 
and when an attorney did appear and contest 
the case on the trial. 


McDonald v. Beaver River Co., 13 Cal. 220. 


551. Where several defenses are plead- 
ed, any of which is good in law, and the 
verdict is for the defendants, and the court 
errs in its instructions to the jury as toone 
of the defenses, the judgment will be re- 
versed, unless it is made to appear that the 
verdict was rendered on one of the defenses 
in relation to which no error was committed. 

Wiseman v. McNulty, 25 Cal. 234. 


552. If a defense should be specially 
pleaded, the omission to plead it is not 
cured by the introduction without objection 
of evidence in support of it, and the tinding 
of the fact in relation to it by the court. 

McComb v. Reed, 28 Cal. 281. 
Smith v. Owens, 21 Id. 11. 


553. If, on the trial, the court finds from 
the evidence all the facts necessary to cn- 
title the plaintiff to recover, and renders a 
judgment for plaintiff, and upon a re-examina- 
tion of the case on motion for a new trial, 
tinds that a fact essential to plaintiff's re- 
covery is not proved, it is the duty of the 
court to grant a new trial. 

Hawkins v. Reichert, 28 Cal. 534. 


§54. The court, if the evidence is con- 
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flicting, may, on a re-examination of the 
same on motion for a new trial, find the 
facts differently from what they were 
found on the trial, and on an appeal from an 
order granting or refusing a new trial, the 
latter tinding will be conclusive of the facts 
of the case. Id. 


555. Where certain findings are unsup- 
ported by any evidence, as contained in the 
scttled statement on a motion for new trial 
on the ground that said findings are against 
the ence. Feld, that such findings should 
be set aside. Smith v. Athern, 34 Cal. 506. 


556. If the findings of fact follow the 
issues raised by the pleadings, and a de- 
murrer would not be sustained to the com- 
plaint, the judgment will not be arrested 
upon the findings. 

Millard v. Hathaway, 27 Cal. 119. 


557. A new trial will not be ordered be- 
cause of inaccuracy in the lanvuage of a 
finding of fact when it is sufficiently dis- 
tinct as to the material question involved in 
the action. McKinney v. Smith, 21 Cal. 374. 


558. A judgment will not be reversed on 
account of the reception of testimony which 
has no bearing upon the verdict or find- 
ings of fact, even if technically irrelevant. 

Harper v. Lamping, 33 Cal. 641. 

559. If the grounds upon which a part 
relies for a new trial are not designated, 
either in the notice or statement, a new trial 
should be denied. 

Walls v. Preston, 25 Cal. 59. 


S60. The appellate court will not disturb 
the order of an inferior court in granting or 
refusing a new trial, unless manifest error 
shallappear. Bartlett v. Hogden, 3 Cal. 55. 


561. Where it is manifest, from the tes- 
timony stated in the record, that the ver- 
Gict of the jury must have been given un- 
der a state of great excitement, prevent- 
ing a fair and just trial, and the court be- 
low has refused a new trial, this court will 
reverse the judgment, and order a new trial. 

People v. Acosta, 10 Cal. 195. 

562. A new trial will not be granted ex- 
cept on a statement or affidavits. 

Jenkins v. Frink, 30 Cal. 586. 


563. Although plaintiff takes a cross ap- 
peal from the refusal to allow his damaves 
as claimed, yet as defendant may have been 
taken by surprise, this court will remand 
the case for trial de novo upon the question 
of damages, with privilege of amending the 
pleadings so as fairly to present the issue on 
this point. Jungerman v. Boree, 19 Cal. 355. 


564. Upon the entry of a judement ina 
contested election case under thc statute, 
the power of the court over the cause ceases, 
and it can not grant a new trial or re-exam- 
ine the issucs of law or fact. 

Dorsey v. Barry, 24 Cal. 449. 


NEW TRIAL. 


S65. The provisions of the practice act in 
relation to new trials have no application to 
a motion to set aside the report of commis- 
sioners appointed to assess damages for 
taking for public uses. 

C. P. R. v. Pearson, 35 Cal. 247. 


S66. In a suit for mandamus brought in 
the supreme court, where questions of fact 
are referred to a district court, a motion for 
a new trial must be made in the supreme 
court. People v. Holloway, 41 Cal. 409. 


567. An action for a partition of real 
estate is as completely within the operation 
of the practice act as any other civil action 
for the conduct of which ru'es of procedure 
are therein prescribed. Sections 193 and 195 
of that act apply to a motion for a new trial 
in proceedings on partition. 

Tormey v. Allen, 45 Cal. 119. 

S68. The one hundred and ninety-sixth 
section of the code, providing that ‘‘ the 
court or judge granting or refusing a new 
trial shall state, in writing, the grounds 
upon which the same is granted or refused,” 
is directory only, and his failure to comply 
with it does not render his order void. 

Borkheim v. F. F. Ins. Co., 38 Cal. 505. 


569. Where, upon defendant’s motion for 
new trial, the statement was settled (though 
not engrossed), and defendant gave notice of 
hearing, but nothing further was done until 
afterward, upon the overruling of a like mo- 
tion in a similar case, plaintiff asked that 
this motion, also, should be overruled, to 
which defendants objected, and insisted upon 
being heard; afterward, the court, without 
notice to either party, or any formal or actual 
submission of the motion, granted a new 
trial: //eld, that the order was prematurely 
and improvidently made. 

De Gaze v. Lynch, 42 Cal. 363. 


570. Parties may stipulate that the court 
pass on a motion for a new trial before the 
statement is enzrossed, and the engrossed 
statement agreed to or certified as correct. 

Thompson v. Connolly, 43 Cal. 436. 


$71. If a motion for a new trial is decided 
by the court before it has been submitted, 
the order denying or granting the new trial 
should be set aside as improvidently made, 

if application is made therefor, 
Morris v. De Celis, 41 Cal. 331. 


572. Where a court, through its own in- 
advertence, has prematurely made an order 
granting a motion for a new trial before the 
final submission of the motion, it is the duty 
of the court, upon its own motion, to vacate 
the order so made. 

Hall v. Polack, 42 Cal. 219. 


573. When an application for a new trial 
has been made in due form, upon a settled 
statement, andl the court has passed on the 
motion, the order made is conclusive, so 
far as the court making it is concerned. The 


NEW TRIAL. 


court can not afterwards vacate the order 


and decide again on the motion. 
Coombs v. Hibbard, 43 Cal. 452. 


574. When an order is made granting a 
new trial to several defendants, on Conal- 
tion that the defendants pay the costs of 
the action up to date, a payment by the de- 
fendants to the plaintiff of the costs of the 
action made prior to the date of the order 
is a compliance with the condition, and a 
payment made by one of the defendants, 
and not by all, is also a compliance. 

Sherman v. Mitchell, 46 Cal. 576. 


575. If an order is made granting a new 
trial to the defendants, on the compliance by 
them with certain conditions, and the con- 
ditions are complied with, the court can not, 
on a motion to vacate the order, look beyond 
the question as to whether the conditions 
have been complied with, and undertake to 
investigate arrangements concerning the 
action made between the defendants them- 
selves. Id. 

Evidence on New Trial. 


576. On a new trial of an action for the 
partition of lands ordered by this court on 
appeal, the parties are entitled to use the 
documentary evidence, maps, exhibits, etc., 
used at the former trial and remaining on 
file in the court below, including the report 
of the testimony as taken by the referees be- 
fore whom such trial was had, subject, how- 
ever, to objection as when first offered. 

Gates v. Salmon, 35 Val. 576. 

577. Partics to an action on a new trial 
are not precluded by the decision of this 
court on a former appeal from proving facts 
which were not before the court, and upon 
whose leyal effect there was no adjudication 
on that appeal, nor from introducing new 
proofs in support of the complaint or defense, 
as the case may be. 

Ryan v. Tomlinson, 39 Cal. 639. 

578. On the second trial of a cause the 
plaintiff may introduce the testimony of the 
defendant given on a former trial, even if 
the defendant is present in court. 

Lorenzana vy. Camarillo, 45 Cal. 125. 

579. The prosecution, on & second trial 
for a crime, may prove what a witness, 
geince dec testified to on a former 
tral People v. Murphy, 45 Cal. 137. 


5980. The only regular way for the court 
to review its former action is ona motion 
for a new trial. Prince v. Lynch, 38 Cal. 528. 

$81. The question whether the evidence 
is sufficient to sustain the verdict, or 
finding, or decision, can be presented only on 
a motion for a new trial. 

Yates v. Smith, 40 Cal. 662. 

582. If a defendant, against whom judg- 
ment by default has been rendered, moves, 
on afhdavits, for a new trial, because the 


court lias acquired no jurisdiction over his 


is made on affidavits, the 
the hearing of the motion must be identitied, 
by the indorsement of the judge or clerk, 
made at the time of the hearing, 
been read or referred to on the arguinent. 
The ordinary indorsement of filing by the 
clerk is not sufficient. 
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person, and the court finds that there has 
been no service on him, and grants a new 
trial, plaintiff, on his appeal from the order, 
can not complain of the order because it 
grants the defendant relief less alvantageous 
to him than that to which he was entitled. 


Carpentier v. Small, 35 Cal. 346. 
583. The affidavits in support of a mo- 


tion for a new trial, on the ground of newly 
discovered evidence in a criminal case, must 
set forth such evidence as would be received 
on the trial. 


People v. Voll, 43 Cal. 166. 


584. When an application for a new trial 
affidavits used in 


as having 


Johnson v. Muir, 43 Cal. 542. 
585. Affidavits used on @ motion for & 


new trial will not be considered on ap eal, 
unless they are made a part of the record, by 
being identified as having been used on the 
hearing of the motion, or are made a part of 
the statement. 


Leszinsky v. White, 45 Cal. 278. 


Nizcellaneous Decisions. 


586. Where a judgment was entered in 


May, and a new trial granted in September 
following, 
tion of a term of the 
power remains in it to set aside a judgment 
or grant a new trial. 


it was held that after the expira- 
district court, no 


Robb v. Robb, 6 Cal. 21. 
Baldwin v. Kramer, 2 Id. 582. 


587. Pending a motion for new trial taken 


under advisement, for decision in vacation 


by consent of parties, another term of court 
sntervenes, when upon some incidental mo- 
tion the cause was continued and the court 


adjourned: J/eld, that the continuance was 


only a continuance of the motion for new 
trial, and did not affect the power of the 
court to act on the motion at its convenience. 

Hutchinson v. Bours, 13 Cal. 50. 


588. The court has no power to set aside 
an order denying a new trial, after the ad- 


journment of the term at which it was 


made. Willson v. McEvoy, 25 Cal. 169. 


589. A court has no power, after the ad- 
journment of a term, to direct the clerk to 
enter in the minutes, punc pro tunc, an 
order made at the adjourned term, where 
there is nothing in the record to show that 


such order was made. 
Hegeler v. Henckell, 27 Cal. 491. 


590. If the appellant allow the twenty 
days to expire after taking the appeal, with- 
out framing a case, he waives his right to 
have a case stated; and a subsequent order 
of the court, made without notice to the 
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NEW TRIAL. 


respondent, allowing further time to make 


up the statement, is a nullity. 
Leech v. Allen, 2 Cal. 95. 


$91. Where the statement embodied in 
the record is filed on motion for a new trial, 
this court will only examine the action of 

the court below in denying the motion, 
Meerholz v. Sessions, 9 Cal. 277. 


592. One of several parties avainst whom 

a@ judgment is rendered, who does not join 

ina motion for a new trial, can not complain 
of alleged error in denying a new trial. 

Calderwood v. Brooks, 28 Cal. 151. 


593. An order vacating a verdict or 
finding and grantin a new trial necessarily 
vacates the judgment in the case resting on 
such verdict or finding. 

Thompson v. Smith, 28 Cal. 527, 


See Reamer v. Nesmith, 34 Cal. 624. 
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NONSOUIT. 


1. WHEN ACTION MAY BE DISMISSED OR 
Nowsoit ENTERED. 
1, Nonsuit on Motion of Plaintiff. 


17. Nonsuit by Written Consent, 

22. Nonsuit on Motion of Defendant— 
Failure to Appear. 

23. Nonsuit by Court—Failure to Prove 
Caxe. 

64. Wat OPERATES AS A DISCONTINU- 

: ANCE. 
66. Motiox, WuEeN WarIveED. 


. REFEREE MAY GRANT. 
. MiIscELLANEOUS, 


WHEN ACTION MAY BE DISMISSED 
OR NONSUIT ENTERED. 
Nonsuit on Motion of Plaintiff. 


1. Plaintiff has not the absolute right to 
take a nonsuit after the case has been finally 
submitted and the jury has retired; but such 


right does exist at any time before such 
final submission and retirement. 
Brown v. Harter, 18 Cal. 76. 


2. After an action has been tried and sub- 
mitted, the plaintiff has no right to dismiss 
it, nor has the court then any authority to 
enter an order of dismissal without the con- 
sent of the defendant. 

Heinlin v. Castro, 22 Cal. 100. 


3. Plaintiff has a right to take a nonsuitat 
any time before the jury retires, there 
being no counter claim. 


Hancock D. Co. v. Bradford, 13 Cal. 637. 


4. In an action of ejectment against 
several defendants, the plaintiff may at any 
time before trial dismiss the action as to 
some of the defendants, and proceed against 
the others alone. 

Reed v. Calderwood, 22 Cal. 463. 

5. The plaintiff in ejectment, if no coun- 
ter Claim is made in the answer, has aright 
to dismiss the action as to one or all of the 
defendants. Dimick v. Deringer, 32 Cal. 488. 


6. If one of several defendants in eject- 
ment answers and the others make default, 
the plaintiff may, before trial, dismiss the 
action as to the defendant answering, and 
take judyinent against the others. Id. 


7. C. being one of four defendants in eject- 
ment, moved to transfer the action to a 
United States court on the ground of his 
alienage, and an order was maile staying all 
proceedings until the motion could be heard. 
Before the hearing of the motion plaintiffs 
dismissed the action as to C. and one other 
defendant, and took judgment against the 
other two who had male default. C. after- 
wards insisted upon his motion, and filed 
aflidavits tending to show that the default- 
ing defendants were occupying the premises 
as his tenants, and were colluding with the 
plaintiff. The motion was denied, and C., 
having appealed from that order and from 
the judgment: //e/d, that the denial of the 
motion was proper, as after C.’s dismissal it 
could not properly be entertained. 

Reed v. Calderwood, 22 Cal. 463. 

8. In an action upon a joint and several 
bond, where all the persons who sign it are 
made defendants in the complaint, the plaint- 
iff may go to trial, if he elects so to do, be- 
fore all the defendants are served, and may 
dismiss as to sume of the defendants, and 
take judyment ayainst the others. 

People v. Evans, 29 Cal. 429. 

9. Where three persons are sued on a 
promissory note yiven by one of the par- 
ties in the name of all as partners, and the 
evidence fails to show the partnership, or 
the authority of the party making the note, 
to bind all, and one of the parties 1s non. 
suited and judgment taken against the other 
two: //e/d, that there is no error in such Judg- 
ment. Studdart v. Van Dyke, 12 Cal. 437, 


ge 


NONSUIT. 


1O. In an action on a promissory note by 
an fndorsee, neither of che questions, whe- 
ther plaintiff is a holder as an agent, or for 
value, can be considered on a muotion for 
nonsuit. Poorman v. Mills, 35 Cal. 118. 


11. Where several persons were sued as 
members of a joint stock company, and 
the suit was discontinued as to B., one of the 
defendants, and judgment was taken against 
all the others, upon which execution was 
subsequently issued, and the property of one 
M., who was not a party to the suit, taken 
to satisfy the same: //eld, that M. can not, 
by a bill in equity against the plaintiff in 
the judyment, set it aside upon the ground 
that tie discontinuance of the suit as to B. 
was a discontinuance as to all of the defend- 
ants. ‘The judyment can not be attacked in 
this collateral manner. 

Markley v. Rand, 12 Cal. 275. 


12 Where several persons conspire to ob- 
tain the land of plaintiff, and in suit against 
them to recover the property two of tlie de- 
fendants disclaim all interest therein: Held, 
to be no ground for dismissing the suit as 
to them, as they were proper parties and are 
liable for costs. 

Dupuy v. Leavenworth, 17 Cal. 262. 


13. In an action for the recovery of land, 
possession gives the better right against a 
mere intruder, and when the possession is 
shown in the plaintiff a nonsuit should not 
be ordered. 

Wolfskill v. Malajowich, 39 Cal. 276. 


14. The defendant in his answer to the 
complaint sect up a Cross demand, which 
he insisted was a proper counter claim, and 
prayed athrmative relief. Afterwards a stip- 
ulation, signed by the attorneys of the re- 

tive parties, was filed, whereby it was 
provided that upon the trial of the cause an 
account might taken of the matter thus 
set up; that if a balance might be entered, 
that the stipulation should be regarded as a 
compromise of the counter claim, and that 
the counter claim should be deemed stricken 
from the answer: Held, that on this state of 
the record the clerk was not required or 
authorized by section 148 of the practice act, 
in the absence of any direction from the 
court or counsel of the defendant, to enter 
an order upon request of plaintiff dismissing 
the action. People v. wy, 29 Cal. 264. 


15. The construction of the pleadings and 
stipulation, and determination of the rights 
of the parties with respect to the counter 
claim under them, required the exercise of 
judicial functions not conferred upon the 
clerk. Id. 

Nonsuit by Written Consent. 
17. After an action has been tried and 


submitted, the plaintiff has no right to dis- 
miss it, nor has the court any authority to 
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enter an order of dismissal without the Ccon- 
sent of the defendant. 
Heinlin v. Castro, 22 Cal. 100. 


18. A nonsuit granted on motion of the 
defendant is equivalent in its operation on 
the action to a dismissal with the consent of 
the defendant, even if the defendant has set 
up new matter, and asked for atlirmative 
relief in his answer. 

Wood v. Ramond, 42 Cal. 643. 


19. A dismissal of an action is in effect a 
final judgment in favor of the defendant. 
It is a final decision of that action as against 
all claims made by it, although it may not 
be a final determination of the rights of the 
parties, as they may be presented in some 
other action. Leese v. Sherwood, 21 Cal. 151. 


20. On a sale of land by L. and wife to S., 
a portion of the purchase money was paid, 
and a balance of fourteen thousand dollars 
was, by the terms of the deed, to be paid 
when an action then pending by one Rico 
against the vendors, to recover a portion of 
the property, should be ‘‘finally decided” 
in favor of the defendants thercin (plaintiffs 
here), ‘‘as against all claims made by said 
Rico.” By a contemporancous agreement, it 
was stipulated that a dismissal of the action 
of Rico should not be considered a final dec- 
cision, provided a new suit for the same sub- 
ject-matter should be commenced by Rico on 
or before the eleventh day of April next suc- 
ceeding the date of the agreement. “The ac- 
tion of Rico was, on motion of the defend- 
ants therein, dismissed, after the cleventh 
day of April, and thereupon L. and wife 
brought suit for the fourteen thousand dol- 
lars: Held, that as the express stipulation 
about a dismissal evidently hal reference to 
one procured before the eleventh day of 
April, a dismissal after that day was not af- 
fected by the stipulation, but was to havo 
such force as should result from the other 
terms of the agreement; that under those 
terms a dismissal at any time was a final de- 
termination of the action, and that plaintitfs 
were entitled to recover. Id. 


21. If a plaintiff who has appeared hy at- 
torney afterwards stipulates in writing that 
the action be dismissed, the court should not 
make an order of dismissal unless the at- 
torney of record assents to the same. 

San Jose v. Younger, 29 Cal. 147. 


Nonsuit on Motion of Defendant—Failure to 
Appear on the Trial. 

22. Where the plaintiff fails to appear 
and prosecute his suit, and the defendant 
moves for a nonsujt, the court has no alter- 
native but to grant it. 

Peralta v. Mariea, 3 Cal. 185. 


Dismissal by Court of Defendant on Failure 
of Plaintiff to Prove Case, 


23. In considering the correctness of tho 
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ruling of the court below, in ante a non- 
suit, the supreme court will consider as 
proven every fact which the evidence 
tended to prove, and which was essential 
to be proven, to entitle the plaintiff torecover. 

Dow v. G. & C. M. Co., 31 Cal. 629. 


24. Where four persons were sued as co- 
defendants on a joint contract, and the 
plaintiff adduced no evidence to establish 
the joint liability ofall, and a motion fora 
nonsuit was made on this ground, but re- 
fused by the court, and jud-ment was ren- 
dered against all the defendants, jointly: 
Jfeld, that the judgment was crroncous; but 
held, further, that the plaintiffs might have 
discontinued the suit as avzainst those not 
shown to be liable, and have proceeded to 
judement against those whose liability 
was established, upon such terms and 
conditions as should appear to be just. 

Acquital v. Crowell, 1 Cal. 191. 


25. If there be some evidence which tends 
or conduces to prove all the material alle- 
gations of the complaint, the sutfiiciency 
thercof is a question for the jury; but 
where there is no evidence on some material 
point necessary to be proved in order to 
make outa cause of action, it becomes the 
duty of the court, on motion of the defend- 
ant, to order a nonsuit. 

Ringgold v. Haven, 1 Cal 108. 


26. Where the evidence would not au- 
thorize a jury to find a verdict for the 
plaintiff, or if the court would sct it aside, 
if so found, as contrary the evidence, in 
such case it is the duty of the court to non- 
suit the plaintiff. Id. 


27. The court may order the plaintiff to 
be nonsuited against his consent. Id. 


28. A court is justified in granting defend- 
ant’s motion for nonsuit, after the evidence 
on both sides has been heard, in a case 
where, if the motion had been denied and a 
verdict found for plaintiff, it would have 
been set aside as not supported by, but con- 
trary to, the evidence. 

Geary v. Simmons, 39 Cal. 224. 


29. A defendant moving for a nonsuit on 
the plaintiti’s opening statement upon a 
specified ground, on which ground alone the 
motion is granted, will not be alluwed to 
raise the point for the first time in the su- 
preme court that tle statement was other- 
wise insuflicient. 

Raimond vy. Eldridge, 43 Cal. 506. 

30. An action was brought against the 
defendants to recover damages for injuries 
to goods in ne carried from New York to 
San Francisco, founded not upon contract, 
but upon the cominon law duty of carriers: 
Jield, that it was necessary for the plaintiff 
to establish, not only the delivery of the 
goods to the defendants, but that they were 
cngawed in the business of transporting goods 


NONSUIT. 


as common carriers; and there being no ev- 
idence whatever that the defendants were 
common carriers, fe/d, also, that a motion 
fora nonsuit should have been granted b 

the court below. id. 


31. The decision in Ringgold v. Haven, 
that the power of compulsory nonsuit ex- 
ists, approved. 

Mateer v. Brown, 1 Cal. 221. 
Dalrymple v. Hanson, 1} Cal. 125. 


33. Where there is no evidenco to make 
out a cause of action, the court should non- 
suit the plaintiff. Id. 


34. A nonsuit is proper if the plaintiff's 
evidence does not tend to prove the cause of 
action set up in the complaint. 

Masten v. Grithng, 33 Cal. 111. 


35. If the alleged cause of action is for 
services for having found a purchaser who 
agreed to buy defendant’s land at a certain 
price, evidence that plaintiff found a person 
who would agree to buy if defendant would 
first take a lease for three years and give se- 
curity for the rent, and that defendant did 
not take the lease but inercly agreed to do so 
and give security, and that the purchaser did 
not accept of such agreement, docs not show 
that the plaintiff found a purchaser who 
agreed to buy at any price. Id. 


36. If the complaint states the cause of 
action to be an agrecment of the defendant 
to pay the plaintiff a certain sum if the 
plaintiff procures a purchaser who will agree 
to buy defendant’s land at a price named, 
evidence that the plaintiff fauna: a purchaser 
who agreed to buy if defendant would lease 
the land and pay a stipulated rent therefor 
for three years ensuing the conveyance, does 
not tend to makp out the cause of action 
stated in the complaint, and the defendant 
is entitled to a nonsuit. Id. 


37. If the evidence of the plaintiff will 
not authorize a jury to find a verdict for him, 
or if the court would set it aside, if so found, 
as contrary to evidence, it is the duty of 
the court to nonsuit the plaintiff. 

Mateer v. Brown, ] Cal. 221, 


38. When the plaintiff closes his evi- 
dence, if the court is of opinion that it would 
not sustain a verdict in favor of plaintiff 
upon the testimony, a nonsuit should be 
granted. Ensminger v. McIntire, 23 Cal. 593, 


39. The objection that M. & B. have no 
common interest in the mill, ete., but claim 
title from V. under different rights, should 
have been taken by motion for nonsuit or 
upon instructions, the want of common 
interest appearing from plaintiffs evidence. 

Donald v. Bear Kiver Co., 13 Cal 220, 


40. The defendant is not precluded from 
moving for a nonsuit because he permitted 
the testimony to be introduced without 
objection, when the testimony of the plaint- 


iff proves a contract different from that de- 
clared on. Johnson v. Moss, 45 Cal. 515. 


41. Nor, under the one hundred and forty- 
eighth section of the practice act, is he 
bound to tender costs before the nonsuit. 
The provision as to costs is simply that, by 
the nonsuit, plaintiffbecomes subject to costs. 

Id. 


42. When the evidence, and the pre- 
sumption reasonably arising therefrom, 
tend to prove the facts in controversy, a non- 
suit is improper. The case should be sub- 
mitted to the jury. 

De Ro v. Cordes, 4 Cal. 117. 

43. Nonsuit not proper where there is an 
evidence tending to prove the indebted- 
ness. Cravens v. Dewey, 13 Cal. 40. 


44. A nonsuit should not be granted if 
there is evidence tending to prove all the 
material allegations of the complaint. 

Mckee v. Greene, 31 Cal. 418. 


45. The testimony offered in this case 
would have proved Compliance with the 
contract on the part of the plaintiff, and 
premeditated design to evade it, on the part 
of the defendant. The court erred in refus- 
ing to let it go to the jury, and in ordering a 
novsuit. Folger v. Buckelew, 2 Cal. 313. 


46. It is not error‘to nonsuit plaintiffs 
upon the opening statement of their counsel. 
Hoffman v. Felt, 39 Cal. 109. 


47. Where the complaint in an action on 

a bill of exchange describes it as payable to 

the order of A., whereas the bill ottered in 

evidence is drawn payable to B., it is a vari- 

ance to be taken advantage of by objecting 
to the evidence, or by motion of nonsuit. 

Farmer v. Cram, 7 Cal. 135. 


48. Where, in an action for breach of 


verbal contract, there was a slight differ- 
ence between the statement in the complaint 
and that in the answer of the promises, on 
the part of the plaintiff, which were the con- 
sideration of defendant’s promise, but no is- 
suc was raised by the answer as to the per- 
formance by plaintiff of his promises, midlon 
the trial plaintiff rested without proof as to 
the consideration: J/e/l, that under the 
pleadings, the absence of proof on this point 
was not ground for a nonsuit. 

Peters v. Foss, 20 Cal. 586. 


49. Courts should, of their own motion, 
dismiss a case based upon a consideration 
which contravenes a public policy, 
whether the parties to the suit take the ob- 
jection or not. 

Valentine v. Stewart, 15 Cal. 387. 

60. It is error to refuse, in an action of 
ejectment, a nonsuit as to such defendants 
as were not in possession of the premises at 


the commencement of the action. 
Garner v. Marshall, 9 Cal. 268. 


51. In ejectmext, upen dsclakner of 
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ssion or interest in the property, a 
judgment for the plaintiff can not entered. 


When such disclaimer is relied upon, the 
only proper judgment is one of nonsuit. 


Noe v. Card, 14 Cal. 576. 
52. In an action of ejectment, one of sev- 


eral defendants, who in his answer disclaims 
all richt, title, and interest in the premises, 
but also denies all the allegations of the com- 
pean and avers that ‘‘he was and still is 


awfully scised and in possession” of the 
land claimed, is a proper party, and is not 


entitled to have the action dismissed as to 


to himself. Pioche v. Paul, 22 Cal. 100. 


53. If the defendant in ejectment moves 
for a nonsuit, and intends to rely on the 


point that a deed offered in ovidence by the 
plaintiff, and which was admitted without 
objection, 


does not include the demanded 
premises, he should distinctly so state in his 
motion. Sanchez v. Neary, 41 Cal. 480. 


54. In a proceeding by an elector to con- 


test the right to an ofiice of a eae returned 
as elected thercto at a genera 


election, 
the defendant first moved to dismiss the pro- 
ceedings; his motion being overruled, he de- 
clined to answer the statement filed by the 
contestant, and the court, without proof of 


cither party, annulled the election: //ei(, 


that this was crror, and that the proceedings 
should have been dismissed. 

Searcy v. Grow, 15 Cal. 117. 

55. If the complaint avers that the de- 

fendant brought a false charge against the 

plaintiff, and threatened to publish the same 


and injure his credit unless he paid a false 
account, and that by reason of the false 


charge and threats he paid the same without 
other consideration, and prays judgnent for 
the moncy thus paid, the payment of the 
inoney without consideration is the gist of 
the plaintiff ’s cause of action, and upon that 
issue he holds the affirmative. If he fails to 
offer any evidence of the facts tending to 
show a want of consideration, a nonsuit 
should be granted. 

Kohler v. Wells, 26 Cal. 606. 


56. Where a bill disclosed that the same 
subject-matter had been litigated between 
the same parties in a prior suit, and that in 
the said suit the plaintiff in this suit had set 
up the same equity which he claims by this 
bill, the bill was ordered to be dismissed. 

Barnett v. Kilbourne, 3 Cal. 327. 


57. Where, in an action on a verbal con- 
tract, the complaint alleged several distinct 
promises on the part of defendants, which 
were denied by the answer, and on the trial 
the plaintiff introduced no proof except as 
to one of the promises: J/eld, that this was 
not ground for nonsuit; that the provisions of 
the practice act above referred to require a 
relaxation of the common law rule respecting 
a variance, and that it being apparent that 
defendants were not surprised or prejudiced 
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NONSUIT. 


by the failure of proof, the error in stating 
the agreement should have been disregarded. 
Peters v. Foss, 20 Cal. 586. 


58. A defendant in partition is not en- 
titled to have the action dismissed by reason 
of the force and effect of any defense which 
he may sct up in his answer. 


De Uprey v. De Uprey, 27 Cal. 329. 


59. When the plaintiff proves a contract 
essentially diiferent from the one declared 
on, the defendant is entitled to a nonsuit on 
the ground of variance. 

Johnson v. Moss, 45 Cal. 515. 


60. In an action for damages for injury 
caused by negligence, a nonsuit upon the 
ground of contributory negligence should 
only be granted when, giving the plaintiff the 
benefit of ail controverted questions, it is 
apparent to the court that a verdict in his 
favor must necessarily be set aside. 

Schicrhold v. N. B. & M. Co., 40 Cal. 447. 


61. A motion for nonsuit must distinct- 
ly point out the grounds on which it is ask- 
ed, and it is not error to refuse it, even if 
there is ground for it, and it is not asked on 
such ground. 

Gardiner v. Schmaelzle, 47 Cal. 588. 


62. If a nonsuit is asked for defect of 
proof on some point, the court will permit 
the plaintill to supply the defect if he can 
do so. Id. 


63. The court may permit the plaintiff to 
introduce further evidence after a motion 
for a nonsuit is made; and unless the court 
in dving so abuses its discretion, its action 
will not be disturbed. 

Abbey H. Ass. v. Willard, 48 Cal. 614. 


WHAT OPERATES AS A DISCONTINU- 
ANCE. 


64. The plaintiff commenced an action of 
forcible entry and detainer against the de- 
fendant in a justice’s court, The justice in- 
stead of trying the case certitied it to the 
district court: AZedd, that the transfer was il- 
legal and could not defeat the plaintiffs 
right by operating as a discontinuance. 

Larue v. Gaskins, 5 Cal. 507. 

65. The submission of a cause in court to 


arbitration operates as a discontinuance of 
the suit. Gunter v. Sanchez, 1 Cal. 45. 


MOTION FOR, WHEN WAIVED. 


66. Where a defendant moved for a non- 
suit, and afterwards introduced evidence 
supplying the defect in the plaintiffs tes- 
timony, on which the motion for nonsuit was 
founded: J/el?, that the defendant had 
thereby waived his motion, and could not 
insist upon it in this court. 

Ringgold v. Haven, 1 Cal. 108. 


67. Where a motion for nonsuit was im- 


properly denied, but the defendant then in- 
troduced testimony enabling the plaintilf to 
supply the defect in the case: //eld, that 
defendant thereby waived the objection. 
Smith v. Compton, 6 Cal. 24. 
Perkins v. Thornburgh, 10 Id. 189. 


68. A failure on the part of a plaintiff to 
make out his case, and error in the court in 
refusing to instruct the jury as in case of 
nonsuit, can be cured by the testimony of 
the defense. 

Winans v. Hardenburgh, 8 Cal. 291. 


69. Where proof was admitted, without 
objection, of the acts of the agent 1n renting 
and controlling the property for the prin- 
cipal, defendant can not afterwards claim a 
nousuit on the general ground that no power 
of attorney from the principal was shown, 
and that, therefore, his possession was not 
sufficiently proven. 

Minturn v. Burr, 16 Cal. 107. 


70. A defendant, conceiving that the 
plaintiff has failed to prove his case, may 
waive a motion for a nonsuit, and proceed 
to prove his own case, and have judgment on 
the merits. Wood v. Ramond, 42 Cal. 643. 


71. If a defendant move fora nonsuit, and 
it be granted, he can not have Judgment on 
the merits. Id. 


REFEREE MAY GRANT. 


72. Under our statute the referee takes 
the place of the judge in the trial of all cases 
referred to him, and may grant a nonsuit. 

Plant v. Fleming, 20 Cal. 92. 


73. A plaintiff can voluntarily submit to 
a nonsuit before a referee in a case where 
no counter claim is set up by the defendant, 


ld 
MISCELLANEOUS DECISIONS. 


74. The grounds of a motion for a non. 
suit must appear in the record, otherwise 
this court will not consider such motion. 

McGarrity v. Byington, 12 Cal. 426. 

75. Where a motion is made for a nonsuit, 
without stating the grounds upon which it is 
made, it is not error to overrule the motion. 

Kiler v. Kimbal, 10 Cal. 267. 


76. A party moving for a nonsuit should 
state in his motion precisely the ground upon 
which he relies, so that the attention of the 
court and the opposite counsel may be par- 
ticularly directed to the supposed defects in 
the plaintiff's case. 

People v. Banvard, 27 Cal. 470. 

77. Where an exception is taken to the 
decision of a court refusing a nonsuit, it de- 
volves upon the plaintitf, on the settlement 
of the biil, to see that all the evidence ma- 
terial for him in sustaining the decision com- 
plained of, is inserted in the bill of excep- 
tions. Kinggold v. Haven, 1 Cal. 108. 


78. Where the court below granted a non- 


NOTARY PUBLIC. 


suit, the case being submitted on complaint 
on an undertaking and answer, the supreme 
court, while reversing the judgment below, 
refused to enter judgment for plaintiff, al- 
thouzh the answer presented no defense, 
holdinz, that as there was no trial below, the 
court could not know what course defendants 
woul. have taken, by amendments or other- 
wise, by way of defense to the action. 
McMillan v. Dana, 18 Cal. 339. 


79. A judgment of dismissal, upon the 
ground that it did not appear that the defend- 
ants had notice of the trial in the court below, 
is erroneuus, and will be set aside. 


Coyle v. Baldwin, 5 Cal. 75. 


80. In an action against a ferryman, it 
was no error to allow the plaintiff to intro- 
duce the ferry license, after a motion for 
nonsuit, as this is a matter within the discre- 
tion of the court. May v. Hanson, 5 Cal. 360. 


81 Where plaintiffs, having excepted to 
the ruling of the court excluding certain 
evidence, take, in consequence of such rul- 
ing, a nonsuit, with leave to move to set it 
aside, they do not waive any of their rights 
as to tie exception taken. Objections to 
the introduction of evidence contined in 
the appeilate court, to the grounds taken 
below. Natoma W. Co. v. Clarkin, 14 Cal. 544. 


82. In an action tried by a court without 
a jury, the pirties, at the September term, 
introduced their proofs and submitted the 
case, Which was taken under advisement by 
the court. Qn the first day of the succeed- 
ing term, and before the decision was ren- 
dered, the plaintiff moved, ex parte, for a 
dismissal without prejudice, which was 
granted; subsequently, at the same term, on 
motion of defendants, the order of dismissal 
was vacated, and a tinding filed in favor of 
defendants, upon which judgment was en- 
tered: Held, that the order dismissing the 
action was unauthorized, and that the sub- 
sequent order vacating the dismi was 
thereiore proper. 
Heinlin v. Castro, 22 Cal. 100. 
83. The district court can not review an 
order grantins a nonsuit upon a motion to 
set aside the nonsuit. 
Levy v. Getleson, 27 Cal. 685. 
84. This court has the power, under its 
rules, to reinstate cases which have been 
dismissed at a previous term. 
Haight v. Gay, 8 Cal. 297. 
85. Section 177 of the practice act applies 
only where the issues of the case have been 
submitted and passed on by the jury, and 
not to a case of judgment of nonsuit. 
Ginaca v. Atwood, 8 Cal. 446. 


86. Findings of fact and conclusions 
of law are not required nor proper in case 
of nonsuit. 


Gilson M. Co. v. Gilson, 47 Cal. 597. 
87. A nonsuit suffered for any cause is not 
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a bar to an action subsequently brought 
upon the same cause of action. 
Merritt v. Campbell, 47 Cal. 542. 
APPEAL, 95, 127, 361, | ExsEcTMENT, 154. 
457, 604, 605, 642. | LNsuNcTION, 256. 


NOTARY PUBLIC. 


APPOINTMENT OF. 
PowERs OF. 

DUTIES oF. 

Acrs oF As EVIDENCE. 
LIABILITY OF. 


APPOINTMENT OF. 


L. Where the condition of the bond of a 
notary public is that he will ‘‘ well and truly 
perform and discharge the duties of a notary 
public, according to law:” //e/d, that this 
clause embraces every act which he is au- 
thorized or required by law to do in virtue of 
his othice. Fogarty v. Finlay, 10 Cal. 239. 


2. An instrument not under seal is not the 
character of security which is required by 
the statute to be given by notaries public. 

Casteele v. Cornwall, 5 Cal. 419. 


POWERS OF. 


3. By the fifth section of the act concern- 
ing notaries public, notes are made protest- 
able, and by the tenth section the protest of a 
notary is expressly made evidence of demand, 
and non-payment of notes as well as bills. 

Connolly v. Goodwin, 5 Cal. 220. 


4. The attorney of plaintiff, being a no- 
tary public, may take the atlidavit verifying 
the complaint. 

Kuhland v. Sedgwick, 17 Cal. 123. 


5. A notary public has no authority under 
the statutes of this state to take the deposi- 
tions of witnesses in any action pending 
within their own county; that power is del- 
egated to commissioners. 

McCann v. Beach, 2 Cal. 32. 


6. Sce former case between the same par- 


ties. Id., 2 Cal. 25. 
DUTIES OF. 


7. It is the duty of a notary public to give 
notice of protest to the indorsees of a prom- 
issory note protestel by him. He is al- 
lowed by law a fee for so doing, and the re- 
cital of ‘‘ notice given” in the protest is made 
evidence of the fact. 

Tevis v. Randall, 6 Cal. 632. 


8 Ifthe notary is ignorant of the residence 
of the indorser, he must make diigent in- 
uiry of those most likely to know it; having 
one so, he may safcly act upon the infor- 

mation 80 obtained. 
Garver v. Downie, 33 Cal. 176. 


— 
WOnNom 
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NOTARY PUBLIC. 


ACTS OF, AS EVIDENCE. 


9. A notarial certificate of presentment 
and demand, and of protest for non-payment, 
of a promissory note, taken from the record 
of a notary, 18 admissible, and is prima facie 
evidence of the facts contained therein, in 
like manner as the orjginal protest. 

McFarland v. Pico, 8 Cal. 626. 

10. A notarial certificate of protest of a 
note is of it itself presumptive evidence that 
the notary had authority from the proper 
parties to make the protest. 

Gillespie v. Neville, 14 Cal. 408. 


11. It need not state that the persons re- 
questing him to protest are the holders of 
the note, or the agents of the holders. —_ Id. 


12. Under the act of 1850 (stats. 1850, p. 
114), relating to notaries public, the acknowl- 
edginent of a notary taken under his private 
scal was valid, if it was stated in the ac- 
knowledgment that the notary had not ob- 
tained a public seal. 

Fogarty v. Sawyer, 23 Cal. 570. 


LIABILITY OF. 


13. Neglect on the part of the notary is 
not excused by the fact that the certificate 
(which was a printed one, with blanks) had 
been partially filled by the attorney of the 
grantee. Fogarty v. Finlay, 10 Cal. 239. 


14. If the notary read the certificate be- 
fore signing it, the omission must have been 
known to him; if he did not read it, he is 
equally guilty of negligence. 


15. A notary holds himself out to the 
world as a person competent to perform the 
business connected with his office. By ac- 
cepting the office, and entering upon the dis- 
charge of the duties, he contracts with those 
who employ him that he will perform such 
duty with integrity, diligence, and skill. Id. 

16. A party employing a notary is not 
obliged to determine upon the validity or le- 
gality of his acts. Id. 


17. Where a notary public, in taking and 
certifying an acknowledgment to a mort- 
gage, neglected to state in his certificate 
that the party acknowledging the same was 
known to him, or was identified by the tes- 
timony of a witness examined by him for 
that purpose: J/eld, that such notary was 

uilty of gross and culpable negligence, and 
is responsible to the party injured for the 
damave resulting from such negligence. Id. 


DEED, 132, 153. 
EVIDENCE, 307. 


OFFICIAL Bonn, 38. 
OFFICE, 52. 


NOTES. 


BILuts AND NOTES. | Execution, 80. 


DEFENSES, 62. 


NOTICE. 


1. GENERALLY. 
2. SERVICE OF NOTICE. 


GENERALLY. 


1. A slight error in the title of a cause, 
where there is no other suit pending between 
the parties, will not invalidate the notice. 

Mills v. Dunlap, 3 Cal. 94. 


2. The doctrine of constructive notice has 
always been regarded asa harsh necessity; 
and the statutes which create it have always 
been subjected to the most rigid construction. 

Call v. Hastings, 3 Cal. 179. 


3. The law fixing the distances from the 
different county seats to the capital, state 
prison, and asylum, refers only to the dis- 
tances for which mileage shall be allowed to 
sheriffs, county treasurers, etc., and has no 
application to the service of legal notices. 

Neely v. Naglee, 23 Cal. 152. 

4. If there is any ambiguity in the terms 
of a notice, rendering its meaning doubtful, 
the construction must be most strongly 
against the party giving the notice. 

Carpentier v. Thurston, 30 Cal. 123. 


SERVICE OF NOTICE. 


5. An acknowledgment of service in- 
dorsed on a notice of appeal as follows: ‘‘ Due 
service of a copy of the within notice is hereby 
accepted to have been made this twentieth 
day of February, 1863,” is no waiver of an 
objection that service upon the day men- 
tioned is too late. 

Towdy v. Ellis, 22 Cal. 650. 


6. When a legal notice is served by mail, 
the distance which it travels is a question of 
fact to be determined by proof. 

Neely v. Naglee, 23 Cal. 152, 

7. A party relying upon a service of a no- 
tice by mail must show a strict compli- 
ance with the provisions of the statute in 
making service. 

People v. Alameda T. Co., 30 Cal. 182, 


8 An affidavit of service of a notice of 
appeal by mail must state that there is a 
regular communication by mail between the 
place of residence of the person making the 
service and the residence of the person upon 
whom it is to be served. Id. 


9. A statement on the back of a notice of 
motion for a new trial, sizned by the attor- 
ney of the moving party, stating that the 
notice was served at a certain time, is not 
evidence of such service. 

Calderwood v. Brooks, 28 Cal. 151. 


10. Under the practice act, as it existed 
before the adoption of the code of civil pro- 
cedure, a notice to take a deposition was 
required to be served on the attorney of the 
other party, cven if he lived out of the coun- 


NOVATION. 
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ty when the case was pending. A service on 
the party himself was not suilicient. 
Griffith v. Gruner, 47 Cal. 644. 


ADVERSE PossgEssion, | INSoLVENcy, 56-65. 
67-70. LANDLORD AND TEN- 
APPEAL, 240, 658. ANT, 6. 


Lis PENDENS, 25-28. 
MECcHANIC’s LIEN, 83- 


ASSIGNMENT, 78, 81. 
ATTOKNEY, 60-62. 


Bitts AND NOTES, §7, 108-112. 

109, 220-228, 233. | MINERAL LaAnpDs, 
Boakb oF EQUALIZA- 155. 

TION. Motion, 8, ll. 
CuaATTEL MortTGaGE, | NEw TRIAL, 237, 238. 

33. PARTNERSHIP, 116- 
Covumon CARRIER, 119. 

19. PRESUMPTION, 9, 10. 


Derp, 156, 160, 196, | PRINCIPAL AND 


207, 209, 232-246. AGENT, 5. 
Erection, 12. PROBATE, 381-396, 
EwineENT DoMAIN, 82. 46). 

EvipENcE, 678. Trests, 103. 


VENDOR’S LIEN, 30. 
VENDOR AND PuUrR- 
CHASER, 33. 


ExeEctTion, 147, 148, 
198, 220, 243, 304. 
INJUNCTION, 235, 236. 


NOTICE TO QUIT. 
LANDLORD AND TENANT, 29-38. 


NOVATION. 


L. Defendant purchased land of B., and, 
as part of the consideration, agreed to pay 
certain debtsof B. Neither plaintiff nor the 
person to whom the debts were owing were 
parties to this agreement, nor did they as- 
sent to it, or attempt to connect themselves 
with the transaction prior to this suit. 
Plaintiff is holder of these debts, and seeks 
to recover them of defendant: //eld, that 

laintitf can not maintain the action, there 
eae no privity between the parties, no no- 
vation of the indebtedness, and no assent to 
the transaction which might make the agree- 
ment an cquitable assignment. 
McLaren v. Hutchinson, 18 Cal. 80. 


2 The doctrine of McLaren v. Hutchin- 
gon, 18 Cal. 80, that where A. owes B. and 
the latter owes C., and A. and B., without 
consulting C., agree that the former shall 
pay to U. what is owing to B., an action can 
not be maintained by C. against A. for want 
of privity, commented on and questioned. 

Lewis v. Covillaud, 21 Cal. 178. 


3. Defendant upon the purchase of certain 
land froin B. agreed with him in writing, as 
part of the consideration, to pay to plaintiff 
a debt then due the latter from L,  Plaint- 

Gs 


iff afterwards assented to the arrangement, 
and verbally agreed with defendant to look 
to him for his debt and release B.: e/d, 
that this agreement was not within the stat- 
ute of frauds, and gave plaintiff a right of 
action against defendant for the debt. 
McLaren v. Hutchinson, 22 Cal. 187. 


4. Whether the assent of plaintiff was 
necessary in order to enable him to maintain 
the action, see in connection with former de- 
cisions in this case, 18 Cal. 80; Lewis v. 
Covillaud, 21 Id. 178. Id. 


5. When A., by agreement between him 
and B., assented to by C., becomes liable to 
pay to the latter a debt originally due to him 

rom B, the assignee of C. may maintain an 
action for the debt, in his own name, asset 
Kd. 

6. Where the proof was that defendant, 
having agreed with B., whom he owed, to 
pay in lieu thereof to the plaintiff, a creditor 
of B., the amount of his (plaintiff's) demand, 
afterwards met the plaintiff and stated to 
him that he (defendant) had agreed with B. 
to pay his (plaintiffs) claim, and was to pa 
it, and that plaintiff then stated his ‘ will- 
ingness to look to defendant:”’ Held, that 
this proof authorized a finding that defend- 
ant agreed with plaintiff to pay him his ce- 
mand. Id. 

7. Where A., who is indebted to B., prom- 
ises in consideration of his release by B., to 
pay the amount to C., who is a party to the 
arrangement, it is a sufficient considera. 
tion to support such promise. 

ringer v. Warden, 12 Cal. 311. 


8. A. brought an action against B., and . 
averred in his complaint that C. was in- 
debted to A.; that B. promised A. to pay 
C.’s debt if A. would release C., and that in 
consideration of the promise A. did release 
C.: Held, that the release of C., being the 
alleged consideration of the promise of B., 
was an essential fact to be proved, and that 
unless proved A. could not recover. 

Gyle v. Shoenbar, 23 Cal. 538. 


9. Defendant being indebted to E. M. Co., 
and they to plaintiff, all partics agreed that 
defendant should pay the amount of his in- 
debtedness to the company to plaintiff: Held, 
that this was an equitable assignment of 
the debt, and that the only mode under our 

ractice in which the assignment can be en- 

orced is by action in the name of the as- 
signee to recover the debt. 

Wiggins v. McDonald, 18 Cal. 126. 


10. If A. sells property to B., for which 
B. is to pay him a price agreed on, and B. 
then sells the property to C., who agrees 
verbally to pay A. what B. owes him, and 
A., in connllaticn thereof, releases B., the: 
transaction is not a promise of C,. to pay B.’s 
debt to A., but a novation, and C.’s prom- 
ise is not required to be in writing. 

Welch vy. Kenny, 49 Cal. 49.. 
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NUISANCE. 


a 


NUISANCE. 


1. Wuat 18 A NUISANCE. 

15. JURISDICTION IN ACTIONS OF. 
22, Actions TO ABATE NUISANCES. 
58. Judgment in. — 


WHAT IS A NUISANCE. ~ 


1. Itisa public nuisance to erect a house 
on a highway. Gunter v. Gcary, 1 Cal. 467. 


2. The diversion of a water-course is 
@ private nuisance. 
uolumne W. Co. v. Chapman, 8 Cal. 392. 


3. To turn aside a uscful element from 
premises is ay much a nuisance as to turn 
upon them a destructive element. 

Parke v. Kilham, 8 Cal. 77. 


4. A ditch to carry off water rightfully 
flowing to a mining claim is as much a nui- 
sance as a dam to flood it. Id. 


5. All that part of the bay or river below 
low water or low tide is a public highway 
common to all citizens; and if any person 
appropriate it to himself exclusively, the 
presumption is, that it is a detriment to the 
public. Gunter v. Geary, 1 Cal. 462. 


6. It does not follow as a legal conclusion 
that a wharf erected below high-water mark 
in tide waters, and upon the soil thereunder 
belonging to the state, is a public nuisance, 
or an injury to commerce and navigation. 
Whether such a wharf is a public nuisance 
is a question of facts. 

People v. Davidson, 30 Cal. 379. 


7. A toll gate erected on a public high- 
way which belongs to the state or people is 
a nuisance, and may be abated as such. 

EL Dorado Co. v. Davison, 30 Cal. 520. 


8. A house on fire, or those in the im- 
mediate vicinity which serve to communi- 
cate the flames, is a nuisance which it is law- 
ful to abate; and the private rights of the 
individual yield to considerations of general 
convenience and the interest of society. 

Suroco v. Geary, 3 Cal. 69. 


9. The constitutional provision which re- 
quires payment for private property taken 
tor public use does not apply to the «destruc- 
tion of a house to check a conflagration; 
nor can he who abates this nuisance be made 

yersonally liable for trespass, unless the act 
is done without actual or apparent nee 
d. 


10. The erection of a steam engine and 
machinery and a grist-mill in the cellar un- 
der an auction store, held not to be such an 
injury as to require the restraining power of 
the court; at least, not until the question of 
nuisance or not should be determined by a 
jury. Middleton v. Franklin, 3 Cal, 238. 

11. The diversion of the waters of nav- 
igable streams may be both a public and a 


private nuisance. 
Yolo v. Sacramento, 36 Cal. 193. 


the raising an 


12. In so far as a Wing-dam in a naviga- 


ble river obstructs the navigation, it is @ 
pane nuisance; but if it obstructs the rec- 


amation of swamp lands, it is a private nui- 
sance. Id. 


13. The obstruction of a public high- 


way is a common nuisance. 


L. T. Co. v. S. & W. Co., 41 Cal. 562. 
14. If two men own aijoining lots, and 


one of them has erected a brick building on 


his lot, the wall of which leans so as to pro- 


ject over the lot of the other and over a low 


thereon, so as to prevent 
repairing of the wvoden 
building, the brick wall is a nuisance, and 
its maintenance imports Gamage to the 


wooden buildin 


other party, notwithstanding the fact that 


the brick wall is safe and secure. 
Meyer v. Metzler, 51 Cal. 142. 


JURISDICTION IN ACTIONS OF. 


15. The district courts have constitu- 
tional jurisdiction of cases of nuisance. The 
grant of such jurisdiction by statute to the 
county court can not take away the con- 
stitutional jurisdiction of the district courts. 

Fitzgerald v. Urton, 4 Cal. 235. 


16. The district courts of this state have 
jurisdiction of actions to prevent or abatc 
nuisances. 

Courtwright v. B. R. & A. Co., 30 Cal. 573. 

17. The county courts have original juris- 
diction of actions to prevent or abate a nui- 
sance. People v. Moore, 29 Cul. 427. 


18. The statute of this state defining what 
are nuisances, and prescribing a remedy by 
action, does not bike away any common 
law remedy in the abatement of nuisances 
which the statute docs not embrace. 

Stiles v. Laird, 5 Cal. 120. 


19. District courts have jurisdiction in 
actions to prevent or abate a nuisance. 
Yolo v. Sacramento, 38 Cal. 193. 


20. In an action to abate a nuisance, and 
to recover Gamages, the county court has 
no jurisdiction of the action for damages, ex- 
cept as an incident to its power to abate the 
nuisance. 

Grigsby v. Clear Lake Co., 40 Cal. 396. 

21. If the nuisance had been abated prior 
to the commencement of the action, the 
county court has no jurisdiction for any a 


pose. 
ACTIONS TO ABATE NUISANCE. 


22. The action to prevent or abate nui- 
sances is not a ‘‘ special case.”’ 
Parsons vy. Tuolumne W. Co., 4 Cal. 43. 


23. An action to abate a nuisance is ‘‘a 
case in equity,” and from Judgment ren- 
dered in it an appeal lies to the supreme 
court. People v. Moore, 29 Cal. 427. 


24. In actions of nuisance, the defendant 
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has no rizht to inquire into the good faith 
of the plaintiff's possession. 
Eberhard v. Tuolumne W. Co., 4 Cal. 308, 
25. A common nuisance being deemed 
an injury to the whole community, every 
person in the community is supposed to be 
azw1ieved by it, and has the right to abate 
it, without regard to the question whether it 
is an immediate obstruction or injury to him. 
Gunter v. Geary, 1 Cal. 462. 
26. A private nuisance, which only in- 
jures a particular individual or class of indi- 
viduals, can be abated only by him who suf- 
fers from it. Id. 


27. To entitle a party to an injunction 
in a case of nuisance, the injury to be re- 
strained must be such as can not be ade- 
quately compensated by damages; or it must 
be irremediable, or lead to irremediable mis- 
chief. Middleton v. Franklin, 3 Cal. 238. 


28. In an action to abate a nuisance, dam- 
ages are only an incident to the action, and 
the failure to recover them does not affect 
the question of costs. 

Hudson v. Doyle, 6 Cal. 101. 

Courtwright v. B. R. & A. Co., 30 Id. 576. 


29. While a ditch by which the waters of 
a stream have been appropriated is out of re- 
pair, and not in condition to carry any water, 
an action will not lie to abate, as a nuisance, 
a reservoir constructed across the bed of the 
stream, above the head of the ditch, by which 
the water of the strcam is collected and de- 
tained, and caused to flow unequally. 

Bb. Rh. & A. Co. v. Boles (No. 2), 24 Cal. 359. 


30. The reservoir does not become a nui- 
sance until the ditch has been repaired, and 
placed in a condition to carry the water. Id. 


31. Actions for the diversion of the 
waters of ditches are in the nature of actions 
for the abatement of nuisances, and may be 
maintained by tenants in common in a joint 
action. Parke v. Kilham, 8 Cal. 77. 

32. An action to abate a nuisance erected 
in a highway by water, obstructing the free 
use of plaintiff’s property, will lic the same 
as to abate a nuisance in a highway by land. 

Blanc v. Klumpke, 29 Cal}. 156. 


33. If a nuisance in a highway only affect 
the plaintiff in common with the public at 
large, in the use of the highway, he can not 
have his private action; but if the free use 
of his private prorersy is interfered with by 
such nuisance he may have his private action 
to abate tlic same. Id. 

34. A private individual can not main- 
tain an action to prevent or abate a nuisance, 
caused by obstructing a public highway, un- 
less he shows some special damage to him, in 
addition to that received by the public. 

Aram v. Shallenberger, 41 Cal. 449. 


35. The facts that the partics who bring 
an action to prevent or abate a nuisance, 


caused by obstructing a public road, own 
land fronting on the road, and have no other 
means of access to their lands except over 
and along the road, do not show such special 
damage to the plaintiffs, in addition to that 
sustained by the public, as enables them to 
maintain the action. Id. 


36. A private person has no cause of ac- 
tion by reason of such obstruction, unless he 
has suffered some special damage. In order 
to maintain an action for such damage, it 
must be such as might legitimately flow from 
the nuisance. 

L. T. Co. v. S. W. Co., 41 Cal. 562. 


37. In an action to abate a nuisance caused 
by the running a ditch for the conveyance of 
water across tho land of tho plaintiff, the de- 
fendants set up in the answer that it was 
mineral land belonginy to the United States, 
and that the ditch was for mining purposes, 
which allegations were stricken out on mo- 
tion of plaintiff’s attorney: //eld, that they 
were properly striken out as irrelevant; 
for, if true, they constituted no defense to 
the action. Weimer v. Lowery, 11] Cal. 104. 


38. Plaintiffs owned certain mining claims 
and quartz loce on the ba:.ks of a stream 
above the mill and dam of defendant. De- 
fendant commenced raising his dam two fect 
higher. Plaintiffs brought suit against de- 
fendant, alleging that the addition of two 
feet to defendant’s dam was a nuisance, and 
would back the water on to plaintiffs’ claims, 
and thus prevent them from working them, 
and would. also destroy their water privilege 
for a quartz mill which they intended to con- 
struct: //eld, that the action was prema- 
ture, and that the demurrer to the complaint 
on the ground that the complaint did not 
state facts sufficient to constitute a cause of 
action, was properly sustained. 

Harvey v. Chilton, 11 Cal. 114. 


39. A party who continues a nuisance, 
but is not the original creator of it, is en- 
titled to notice that it 1s a nuisance, and a 
request must be made that it may be abated 
before an action will lie for that purpose, 
unless it appear that he had knowledge of 
ita hurtful character; where the extent of the 
nuisance is increased by such party, the rule 
is otherwise. 

Grigsby v. Clear Lake Co., 40 Cal. 396. 


40. A public nuisance may also be a 
private nuisance, and if so, the person 
thereby injured may have his action. 

Yolo v. Sacramento, 36 Cal. 193, 

41. The plaintiff, in an action for nuisance, 
can not recover damages for injuries which 
affect the public generally; but if he has 
suffered damages peculiar to himself, it be- 
comes, to that extent, a private nuisance for 
which he may recover. 


Grigsby v. Clear Lake Co., 40 Cal. 396. 


42. A party can not have an action to 
abate a public nuisance. The remedy is by 


107 


NUISANCE. 


indictment, or, if this is too tardy, opty the street was improved, whether by the 
o 


may interpose upon the information of the 
attorney-general. 


Yolo v. Sacramento, 36 Cal. 193. 


43. Where the acts complained of amount 
to nuisance, for which the person injured 
may have his action to abate the nuisance, 
be is not limited to that remedy, but may 
sue to recover damages sustained by the 
wroneful acts of the defendant. 

Will v. Sinkwitz, 41 Cal. 588. 


44. A party is not liable for damages done 
to another’s land, by an overflow of water 
from his own land, if the overflow is caused 
by a heavy fall of rain, increased by the ad- 
ditional momentum given to the water before 
it reaches the defendant’s land by ditches 
dug by a third person. 

Mathews v. Kinsell, 41 Cal. 512. 

45. Where a person has no control over 
the property lying on a declivity above and 
adjoining his lot, nor over the persons who 
occupy it, and without any fault of his, 
offensive water thrown upon the upper lot 
flows naturally across his premises on to a 
lot lying below, he is not amenable to the 
owner of such lower lot for the damage which 
ensues. Brown v. McAllister, 39 Cal. 573. 


46. A private an has no cause of action 
by reason of an obstruction to a public road, 
unless he has suffered some special damage. 
In order to maintain an action for such dam- 
age, it must be such as might legitimately 
flow from the nuisance. 

L. T. Co. v. 8S. & W. Co., 41 Cal. 562. 


48. In an action to abate, as a nuisance, 

2, boom across a navigable river, made to in- 

tercept saw logs floated down in time of high 

water, and for damages, it is incumbent on 

the plaintiff to prove that the, obstruction 
was unreasonable. 

Brown v. Kentfield, 50 Cal. 129. 


49. Until a street in the city of San 
Francisco, covered by the waters of the bay, 
is filled in or planked, or otherwise made 
capable of being used by the public as a 
street, the owner of a lot fronting on the 
same can not maintain an action tor dam- 
ages caused by placing an obstruction in 
the street, and for an abatement of the ob- 
struction as a nuisance. 

George v. N. P. T. Co., 50 Cal. 389. 


50. If, in front of alot ina city, there isa 
public street in a condition to be used as 
such, and an obstruction is placed on the 
street by which its use as a highway is in- 

eded, and which prevents the owner of the 
fot from having free access to the street 
therefrom, he may maintain an action in his 
own name against the person maintaining 
the obstruction to abate it as a nuisance and 
to recover damages. 
Schulte v. N. P. T. Co., 50 Cal. 592. 


Sl. In such case itis not inatevial by whom 


public or by private persons. 


52. If the owner of lots fronting on a 
street in a city does not own the street in 
front of his lots subject to a public easement, 
he can not maintain an action for damages 
for building a railroad on the street, except 
for special damages by reason of a nuisance 
caused by the obstruction of a public street. 

Severy v. C. P. R.., 51 Cal. 194. 


53. In an action by the owner and occu- 
ant of a lot fronting on a street for special 
amages by reason of a nuisance caused by 

the obstruction of the public street in front 
of the lot, testimony as to the market value 
of the lot and the effect of the nuisance as 
to such market value is not admissible. Id. 


54. The title to the bed of the ocean 
below low-water mark, along the shore, is in 
the state, and if obstructions are placed in it 
which obstruct navigation and fishery, they 
may be abated as public nuisances at the 
suit of the state. 

Coburn v. Ames, 52 Cal. 385. 


55. A private person can not maintain an 
action for the abatement of a nuisance caused 
by interrupting the navigation of a navi- 
gable stream unless he sutiers damage pecu- 
liar to himself, and ditfering from that 
suffered by the public who have occasion to 
use the stream. 


Jarvis v. S. C. V. Co., 52 Cal 438. 


56. To maintain an action for special 
damages caused by an obstruction of a high- 
way, constituting a public nuisance, a 
plaintiff must have suffered injury different 
in kind from that sustained by the public at 
large. Bigley v. Nunan, 53 Cal. 403. 


57. To entitle a party to maintain an 
action to enjoin the construction of a pubtic 
nuisance, the complaint must show special 
damage to the plaintiff; and facts must be 
stated to show that the apprehension of in- 
jury is well founded. 

Payne v. McKinley, 54 Cal. 532. 


Jiulgment in. 


S8. Whcre a nuisance by overflowing 
plaintiffs’ mining claim by means of a dam 
erected by defendants was found, the decree 
should have ordered such a reduction of the 
dam as would have prevented any overflow, 
from that cause, of the arta ground; or 
if necessary, an entire abatement. 

NRainsay v. Chandler, 3 Cal. 90. 


59. In an action to abate a nuisance, 
where the jury render a general verdict in 
favor of plaintiff, and also return special 
findings not inconsistent with the general 
verdict, a judgement abating the nuisance 
will be sustained. 


Blood v. Light, 31 Cal. 115. 
€O. In =n action tv abate a nuisance, a 
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gencral verdict in favor of the plaintiff is 


suthcient to sustain a judgment abating the 
saine. Id. 
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1. Corporate Powers, How VEstep. 
4. Voip GRANT By. 

6. PowER OVER TAXATION. 

8 Srreer [MPROVEMENTS IN, 


CORPORATE POWERS, HOW VESTED. 


2. Under the act of 1852, incorporating 
the town of Oakland, the corporate and mu- 
nicipal powers were lodged in a board of 
trustees. ‘Lhe board had power ‘‘to lay out, 
inske, open, widen, regulate, and kcep in 
repair, ail streets, bridges, ferries, public 
pices, and grounds, wharves, docks, piers, 
clips, sewers, and alleys, and to authorize 
tue cupstruction of the same.”” Under this 
clause, the board, by ordinance, gave de- 
{cucant the exclusive privilcye of laying out, 
establishing, constructing, and regulating, 
Wharis, cte., Within the city, for thirty-seven 
years: f#/cld, that the ordimance was void, as 
being @ trausicr of the corporate powers of 
tue board; and that the present city of Oak- 
land, being the successor in law of the town 
of Oakland, can come into equity to have 
the ordinance declared void, and the wharves, 
ete., heid by defendants thereunder, deliv- 
ered up. Oakland v. Carpentier, 13 Cal. 540. 

2. Where the charter of a city vests the 
corporate powers in a ‘‘board of trustees 
to consist of five members, who shall be 
elected,” etc., aud the law provides, that 
‘at all meetings of the board a majority of 
the trustees shall constitute a quorum to do 
busines,” ¢tc., @ majority of those elected 
can organize and act at the first ineeting, as 
weil as at any subsequent meeting. 

3. Where the southern line of a creek was 
the dividing line between the city of Oak- 
land and the remainder of Contra Costa 
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county, both the city and county have juris- 
diction to build a bridge over the creek. 
rilman v. Contra Costa, 5 Cal. 426. 


VOID GRANT BY. 


4. A municipal corporation can not invoke 
the aid of a court of equity to set aside a 
grant made by its authorities when the grant 
is void. Such a grant, being a nullity, casts 
no cloud upon the title of the corporation, 
and offers no embarrassment to the exercise 
of its legitimate functions. 

Oakland v. Carpentier, 21 Cal. 642.. 


5. The trustees of the town of Oakland, 
in 1852, by ordinance, granted to the defend- 
ant, H. W. Carpentier, certain franchises 
and lands, on condition that the grantee 
should erect certain wharves and other im- 
provements, and pay to the town a certain 
percentage of the wharfage received. In 
1853, the board of trustees ratified and con- 
firmed the ordinance. In 1857, and after 
Carpentier, supposing the grant to be valid, 
had made expenditures in erecting the 
wharves and unprovements required by the 
ordinance, the city of Oakland, the corpo- 
ration which had succeeded to the rights and 
interests of the town of Oakland, commenced 
suit for the purpose of having the grant sct 
aside, on the ground that it was obtuined by 
fraud, and constituted a cloud on the city’s 
title: Held, that if the ordinances granting 
the franchises and lands were void, there 
was no occasion for the interference of 
equity; that if they were only voidable, its 
interference could not be invoked until 
equity was done by the city, by placing, or 
ofiering to place, the grantee, who had relicd 
upon the acts of the agents of the town, in 
the same position which he would have occu- 
pied but for his reliance upon their ee 


POWER OVER TAXATION. 


6. The act of May 4, 1852, ‘‘ to incorpo- 
rate the town of Oakland,” confers no power 
of taxution directly, but leaves it to be de- 
rived from the general act of March 27, 1850, 
under which the trustees of towns have 
power to levy and collect a tax annually not 
exceeding fifty cents on every one hundred 
doilars of the assessed value of the property, 
and providing, turther, that unpaid taxcs 
should be recovered by a suit in the name of 
the corporation: //eld, that an assessment of 
two and three-fourths per cent. was wholly 
unauthorized by law and void. 

Hays v. Hogan, 5 Cal. 241. 


7. The collector of taxes in Oakland had 
no right to summarily sell the property on 
which the taxes were unpaid, at pubiic sale, 
as the taxes could only be recovered by suit. 
The plaintiff having protested agamst the 
sale, purchased the property in order to pro- 
tect it frum a clouded title, made tle pay- - 
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ments under protest, and in a few days after 
commenced suit for the recovery of the 
money: /feld, that this was sufficient notice 
to the officer to hold the fund, and fixes his 
liability. Id. 


STREET IMPROVEMENTS IN. 


8. The resolutions of the city council of 
Oakland to improve the public streets and to 
accept bids to perform the work need not 
be approved by the mayor. 

Beaudry v. Valdez, 32 Cal. 269. 


9. Macadamizing the streets and curb- 
ing the sidewalks are inade by statute dis- 
tinct kinds of improvement in Oakland, and 
the former does not include the latter. Id. 


10. A contract in Oakland to improve a 
public street is valid only for such improve- 
ments as are named in the resolution of in- 
tention to improve, passed by the common 
council. If such resolution declares only an 
intention to macadamize, the contract should 
not be let for both macadamizing and curb- 
ing the sidewalk. Id. 


11. If the contract to improve a street in 
Oakland includes a kind of work not named 
in the resolution of intention, the con- 
tractor can recover for such work as is named 
in tho resolution, if it can be separated from 
the other and cstimated. Id. 


12. The fact that the mayor of Oakland 
before his election, had become the assignee 
of a contract for the improvement of a 
street, as security for a debt due him by the 
contractor, does not affect the validity of the 
contract or the assessment for the work, nor 
incapacitate him from countersigning the 
warrant for the collection of the assess- 
ment. Id. 


13. The act of the mayor of Oakland in 
countersiyning a warrant for the collection 
of an asscssment for street improvements is 
purely ministerial. 


14. If there is any irrezularity in the act 
of the mayor of Oakland in countersigning 
a warrant for the collection of an assessment 
for a street improvement, such irregularity 
is waived by a failure to appeal from the act 
of the mayor to the common council. Id. 


15. If there is any irregularity in the de- 
mand for the amount of an assessment for a 
street improveinent in Oakland, or any de- 
fect in the assessment roll, the same is 
waived by a failure to appeal to the com- 
mon council, Id. 

16. A personal judgment for the amount 
of an assessment for a strect improvement in 
Oakland should not be rendered against the 
defendant fora deficiency which may remain 
due after the enforcement of a lien on the 


lot. Id. 
SreciFIc Contract, | STREET, 8, 60, 90, 91, 
21. | 213, 736. 


OATHS. 


1. When a statute does not designate the 
particular officer by whom a required oath 
may be administered and certified, it may 
be taken before any oflicer having gcneral 
authority to administer and certify oaths. 

Dunn v. Ketchum, 38 Ual. 93. 


ELECTION, 65, 66. TAXATION, 485. 
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OFFICH AND OFFICER. 


1. OFFICE. 
1. Bligibility. 
8. Appointment. 
19. erm of. 
34. Quulification, Official Bonds. 
43. Contesting Title to. 
52. Removal srom. 
5-4. Vacuncy in, 
72. Power of Legislature over. 
81. OFFICERS. 
81. Duties of. 
101. Compensation. 
106. Liabilities, 


OFFICE. 


Eligibility and Election to. 


L. It is not essential to the right of entry 
on the discharye of the duties of an ez ofjicio 
office that the incumbent should receive a 
separate certificate of election thereto, 
or take therefor a separate oath of ofiice, 
when not specially so required by the act 
creating or regulating such otlce. 

People v. Kelsey, 34 Cal. 470. 


2. On the sixteenth day of August, 1857, 
A. received from the president of the United 
States a commission of surveyor-general for 
the state of California. At a general elec- 
tion, held on the third day of September, 
1857, A. and B. were candidates for the 
oftice of state controller of the state af 
Califurnia; A. received the highest number 
of votes, but never qualified or claimed the 
office. On the sixth day of September, 1857, 
A. gave bond and took the oath of ottice un- 
der the commission as atturney-general, and 
on the ninth day of the same month entered 
upon the duties of such othce, and on the 
fifteenth notified the president of his accept- 
ance of the same: //e/d, that A. was eligible 
to the state office when the votes were 
cast for him, aud was duly elected thereto. 

People v. Whitman, 10 Cal. 38. 

3. The code has not materially changed 
the common law rule, that from the undis- 
turbed exercise of a public office a pre- 
sumption arises that the appointment of it 
is valid. This presumption, unless overcome 
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by other cvidence, will support a finding 
that the incumbent of an otlice is de jure 
such officer. 

Delphi Sch. Dist. v. Murray, 53 Cal. 29. 


4. If the secretary of state refuses to 
estimate the votes given for members of con- 
gress, as shown in the records of the counties 
transmitted to him by clerks, and to issue a 
certificate to the person having the highest 
number of votes, he will be compelled to do 
80 by writ of mandate. 

Pacheco v. Beck, 52 Cal. 3. 


5. The candidate for an office who does not 
receive a Majority or a plurality of the 
votes, is not clected because the opposing 
candidate who did receive a majority or 
plurality of the votes was ineligible. 

Crawford v. Dunbar, 52 Cal. 36. 


Appointment to. 


6. To constitute the “holding” of an 
office, within the meaning of the constitu- 
tion, there must be the concurrence of two 
wills—that of the appointing power, and that 
of the person appointed. 

People v. Whitman, 10 Cal. 38. 


7. As regards the appointing power, the 
appointment is complete when the commis- 
sion is duly issued by the president; but the 
person appointed is required to give bond 
and take the oath of otlice before he can 
possess the otlice. These acts constitute a 
condition precedent to the holding the 
office. : Id. 


8. The legislature having created the 
tenth que district, and not having ap- 
ee a judge therefor, the governor, on 

Jay 1, 1551, appointed the respondent, who 
was duly qualified. The relator, on October 
10 thereafter, received a commission from 
the governor, as judge of said district, 
having been elected by the people at the Sep- 
temLer gencral election of the same year, 
and was duly qualified. The relator ap- 
peared in court at the October term, and the 
respondent being on the bench,claimed his 
right to exercise the duties of judge of the 
court. The court decided that he had no 
such right, the respondent claiming to hold 
under his appointinent and commission from 
the governor until the election and qualitica- 
tion of adistrict judge in September, 1852: 
Held, that the relator is rightfully entitled 
to the said office. 

People v. Mott, 3 Cal. 502. 

9. The legislature failing to elect succes- 
sors to the board, the power of appointment 
vested in the governor. 

People v. Baine, 6 Cal. 509. 


10. The boards of supervisors, in filling 
vacancies in office, appoint to office; they do 
not elect. Conger v. Gilmer, 32 Cal. 75. 


11. The appointment to oflice by the 
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board of supervisors is not complete until 
the person appointed has received a certifi- 
cate of his election under the seal of the 
board, signed by the proper officers of the 
board. An appointment made by a major- 
ity of the board may be revoked at any time 
before such certificate is issued, and another 
person may be appointed. Id 


12. An ordinance was passed by the 
board of supervisors of the city and county 
of Sacramento, June, 1858, relative to the 
cemetery, in which it was provided that 
the board should appoint a person to super- 
intend the cemetery, ‘‘ annually, in October, 
who shall hold oftice for the term of one 
year;” and, further, that the board, at their 
tirst meeting after the passage of the ordi- 
nance, should appoint a superintendent to 
hold office ‘‘until October next, and until 
his successor is appointed and qualified.” 
Defendant was so appointed July 8, 1858, 
and held the office until December, 1859, 
the board having failed to appoint his suc- 
cessor before that time, when relator was 
appointed: //eld, that relator is entitled to 
the office; that the failure to appoint in Oc- 
tober, 1858, and 1859, did not exhaust the 
power of the clectoral body, the time named 

cing directory, and not of the essence of 
the power. Jacobs v. Murray, 15 Cal. 221. 


13. Even if the charter provides for a 
city attorney to attend to the business of the 
city, other counsel may be employed when 
necessary. 

Smith v. Mayor Sacramento, 13 Cal. 531. 


14. The legislature may confer the power 
of electing a fire commissioner in a city 
upon a board of fire underwriters, which is 
a voluntary association of persons, and not 
@ corporation. In re Bolger, 45 Cal. 553. 

In re Merrill, Id. 


15. A change.in the membership of such 
association does not take away its power of 
appointment, and the appointment may be 
made by a majority vote. Id. 


16. A person who held an office in this 
state by appointment of the governor be- 
fore the codes took effect, which otice was 
continued by the political code, is entitled, 
even if the term of the office has expired, to 
continue to discharge its duties until his suc- 
cessor has qialiied: 

People v. Bissell, 49 Cal. 407. 


17. If an office is filled de facto, a writ 
of mandate does not lie for the purpose of 
trying the title to it. 

Meredith v. Supervisors, 50 Cal. 433. 


18. A pede oes not become the suc- 
cessor of anoth®€r in an office filled by the 
appointment of the governor, which requires 
the contirmation of the senate under section 
368 of the political code, until his appoint- 
ment has been thus confirmed. 

People v. Bissell, 49 Cal. 407. 
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Term of. 


19. Official terms should not be extend- 
ed beyond the time clearly defined, but rath- 
er shortened by implication, if necessary. 

People v. Brenham, 3 Cal. 477. 

20. But when the office has been filled by 
an election, the legislature may extend the 
term of the incumbent; provided the whole 
term, when extended, does not exceed the 
time limited by the constitution. 

Christy v. Sacramento, 39 Cal. 3. 


21. Where the act organizing a county 
provides for the term of oftice of the officers 
first elected, but makes no provision as to 
their successors, the duration of the term of 
the latter is governed by the general law. 

People v. Colton, 6 Cal. 84. 


22. The term of the office of governor is 
fixed at two years certain, with a contingent 
extension. When this contingency happens, 
this extension is as much a part of the en- 
tire term as any portion of the two years. 

People v. Whitman, 10 Cal. 38. 


23. The state librarian holds over his 
office, after the expiration of his term, and 
until the election and qualification of his suc- 
cessor, by title, notwithstanding the law cre- 
ating the office contains no provision author- 
izing him to do so. 

Stratton v. Oulton, 28 Cal. 44. 

24. The above rule applies to civil func- 
tionaries whose duties consist in the safe 
keeping and current management of public 
property committed to their care and custody. 

Id. 


25. The duration of the term of an ap- 
pointee commissioned to fill a vacancy in the 
otice of superintendent of immigration, 
is controlled by the provisions of the forty- 
first section of the act concerning ofiicers, 
passed April 28, 1851. : 

Vetherbee v. Cazneau, 20 Cal. 503. 

26. The legislature can abolish or change 
an office created by it, and it may extend or 
abridge the terms of its incumbents at pleas- 
ure. In re Bulyer, In re Merrill, 45 Cal. 553. 


27. The legislature having failed to class- 
ify the trustees of the insane asylum, ex- 
tended the term of all the trustees to five 
years, and the a aguear r to fill vacancies 
could not extend beyond the original term. 

People v. Baine, 6 Cal. 509. 


28. The term of the office of the resident 
physician of the asylum never runs apart 
from the officer, and commences running only 
from the date of his election, the act only 
fixing the duration of his term, but not the 
exact time of its commencement. 


People v. Langdon, 8 Cal. 1. 


29. The words extending the incumbent’s 
tenure ‘‘ until his successor is appointed and 
qualified,” were intended only to prevent a 
hiatus or interregnum occurring between 
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the last day of the incumbent’s term and the 
day on which his successor enters into oflice, 
during which tine the incumbent is a mere 


locum tenens. People v. Keid, 6 Cal. 288. 


30. Any other rule would continue the in- 
cumbent of any elective office for another full 
term, where there was a failure to elect his 
successor; for if there is no vacancy caused 
thereby, there is no authority for an election, 
except to till a vacancy, until the expiration 
of another term. Id. 


31. Clear distinction between an office 
constituted by legislative act, and a contract 
made with a party, to render for a stated pe- 
riod certain services, though these services — 
are to be rendered ina capacity in the nature 


of a public office or employinent. 
McDaniel v. Yuba, 14 Cal. 444. 


32. By the provisions of the constitution, 
the manner of electing and the term of the 
otiice of controller are the same as that 
of governor, and consequently, if the con- 
troller elect fails to qualify, the incumbent 
holds over until his successor is elected and 
qualified. People v. Whitman, 10 Cal. 38. 


33. When an office becomes vacant and is 
filled by appointment, the term of the offi- 
cer appointed continues until the next elec- 
tion by the people authorized by law. 

People v. Mathewson, 47 Cal. £42. 


Qualification. 


34. The neglect of a person to qualify 
for the office within the ten days stipulated 
by law, after his election, was a refusal on 
his part to serve, and vacated the oflice, so 
far as he had any right thereto. 

Payne v. San Francisco, 3 Cal. 122, 


35. It devolves upon an officer to see that 
proper bonds are tiled, and the state has no 
right to visit upon a party the laches of her 
own officer. People v. Aikenlead, 5 Cal. 106. 


36. When an officer is clected toa new 
term, he should give a new bond. Id. 


37. Where it appeared that the claimant 
of the office had acted as sheriff, that being 
the ofiice in controversy, that fact, together 
with the certificate of election, would raise 
the presumption that he had executed his 
bond and taken the oath of office. 

People v. Clingan, 5 Cal. 389. 


38. The limitation as to time applied 
only to the action of the incumbent. The 
board had a reasonable time allowed them in 
which to reject or approve the bonds pre- 
sented. Doane y. Scannell, 7 Cal. 393. 


39. The incumbent having tendered his 
bond on the eleventh, and the board then re- 
fusing to act upon it, left them in default, 
and not him. d. 

40. Where the board of examiners, au. 
thorized to approve the new bonds required 
by law of the otlicers then in oflice, refuse to 
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act, an officer already in office is not com- 
pelled to sue out a mandamus to compel such 
action; and he may set up such failure to 
act, in defending his right to the office. 
People v. Scannell, 7 Cal. 432. 


41. The refusal to act by a board of 
officers, when required by law to act, is not 
the exercise of a discretion, and is conclusive 
upon no one. The failure to approve of an 
official bond is not the fault of the officer; it 
dves not release his sureties, nor can it work 
a forfeiture of his otlice. Id. 


42. It is not held in this case that a per- 
son appointed to a vacancy may delay to 
qualify as lony as he chooses, after his regu- 
lar election, and then fix his regular terin 
froin the act of qualification; nor that the 

overnor could defer signing the commission 
for as longaterm as he choose, but simply 
that, in cases like this, the new term com- 
mences with the qualification, provided the 

qualitication be within a reasonable time. 
Brodie v. Campbell, 17 Cal. 11. 


Contesting Title to. 


43. An information in the nature of a quo 
warranto, is the proper proceeding to try 
the title to an oflice. 

People v. Scannell, 7 Cal. 432. 


44. In an action by one claiming to have 
been elected to an otlice against his prede- 
cessor, to compel the surrender of the books, 
papers, etc., belonging to the office, plaintiff 
must show prima fucie that a Vacancy ex- 
isted in the oflice, and that he was elected to 
fill it. Doane v. Scannell, 7 Cal. 393. 


45. Ina proceeding against an officer «de 
Jacto, to compel him todeliver the books and 
papers of his ottice toa party claiming the 
othice, the plaintiff must show prima fucie, 
firat, that a vacancy existed, and, second, that 
he is cntitled to fill it. 

People v. Scannell, 7 Cal. 432. 


46. One claiming by action an office or the 
incidents to the oftice, can only recover upon 
proof of title. Dorsey v. Smyth, 28 Cal. 21. 


47. When the question as to who is the 
legal successor of an officer is in litigation 
upon a point of law, the officer is bound to 
know who his successor is, ani if the legal 
successor qualities and demands the oflice, 
and the incumbent refuses to deliver it up 
upon the termination of the litigation, he 
becomes a trespasser ab initio. Id. 


48. One entering into the possession of 
the office of judge of a district court by 
color of right becomes a judge cde facto, 
and his title to the oflice can be questioned 
only by an action brought directly for that 
purpose. People v. Sassovich, 29 Cal. 480. 

49. The seventy -fourth section of the gen- 
eral revenue act of 1860, as to the election 
of county auditor in certain countics, and 
scpurating his duties from those of county 
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clerk, etc., does not repeal the special act of 
1858, entitled ‘‘an act to separate the offices 
of county recorder, county auditor, clerk of 
the board of supervisors, clerk of the board 
of equalization, from the office of county 
clerk in the county of Placer;’’ and a person 
elected in the fall of 1860 as county recorder 
for Placer county, under the act of 1838, 
will hold in preference to a person elected at 
the same time as county auditor under the 
revenue act of 1860. 

Dunham v. Placer, 17 Cal. 411. 


50. Where, pending an application for a 
writ of mandate to a county treasurer, 
his term of office ceases, but judgment is af- 
terward rendered against him, and the writ 
issued, the judgment and writ have no force 
against his successor; and proccedings 
avainst his successor for contempt for re- 
fusing to obey the writ are void for lack of 
jurisdiction, Ex parte Tinkum, 54 Cal. 201. 


51. In an action against a public officer, 
upon his goiny out of ofiice, hs successor 
does not become a party to the suit, and is 
not affected by the proceedings, until made 
a party under the provisions of section 385 
of the code of civil procedure. Id. 


Removal. 


52. The governor of this state can not re- 
move from otlice a notary duly appointed be- 
fore his full term of oflice has expired. 

People v. Jewett, 6 Cal. 291. 


53. The sheriff being er officio tax col- 
lector of forcign miners’ licenses, by an act 
of the legislature, may be deprived of the 
otiice of tax collector before the expiration of 
his term. 

Attorney-general v. Squires, 14 Cal. 12. 


Vacancy in. 


54. Under the provisions of law requir- 
ing certain officers to file their cflicial bonds 
with the secretary of state, within a specified 
period, with the approval of the governor 
indorsed thereon and signed by him (stats. 
1850, p. 74, secs. 1, 2, 3), and declaring an 
oflice to be vacated hy the neglect of the 
oliicer to give the bond required by law 
Within a specified period (‘‘act concerning 
ing othces,” passed April 28, 1551, sec. 49), 
the failure of the governor to indorse his ap- 
proval on the bond, does not vacate an of- 
fice where an incumbent has, within the time 
fixed by law, given a suflicient bond, pre- 
sented it to the governor for his approval 
and deposited it in the oflice of the secretary 
of state. People v. Fitch, 1 Cal. 519. 


55. Under section 996, political code, an 
office becomes vacant, ipso Jucto, upon the 
incumbent ecasing to be an inhabitant of 
the district (if the office be local) for which 
he was elected, or within which the duties> 
of the oflice are required to be discharged; 
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and a successor may be appointed without 
& previous adjudication that the office is 
vacant. So /c/d, in an action for usurpation 
of oflice brought by the people upon the re. 
lation of one who had been duly appointed 
and qualified as supervisor of a certain dis- 
trict, against a subsequent appointee of the 
county judge to the same oftice. 
People v. Brite, 55 Cal. 79. 
56. /leld, further, in the same action, that 
it was crror toalmit in evidence a petition 
of numerous persons for the appointment of 
the defendant, whercin it was stated that 
the relator had ceased to be an inhabitant of 
the state, and the judginent reversed on that 
account. Id. 


57. If the term of the incumbent of an 
office, filled by an appointment of the gov- 
ernor, which requires the confirmation of the 
senate, has expired, but he still continues to 
discharge its duties, there isno such vacancy 
in the oitfice as will authorize the governor 
to fill it by the appointmen* of a succes- 
gor, without the consent of the senate first 
had. People v. Bissell, 49 Cal. 407. 


58. If an office filled by appointment of 
the governor requires the confirmation of 
the senate, such a vacancy therein as will 
authorize the governor to fill the same, with- 
out the consent of the senate, can be caused 
only by the death or resignation of the in- 
cumbent, or by the happening of some other 
event, by reason of wlich the duties of the 
otlice are uo longer discharged. 


59. A resignation is effectual without its 
acceptance by the appointing power. 
Peuple v. Porter, 6 Cal. 26. 
60. One whi has been elccted to an office 
can not resicn the same until the time has 
arrived when he is entitled by law to possess 
the same, and he has taken the oath and 
given the required bond, and entered upon 
the discharve of his duties. 
Miller v. Sacramento, 25 Cal. 93. 


61. An attempt by one elected to an office 
to resign the same before he jas qualified 
and entered upon the discharge of its duties 
is abortive a inctiectual. Id. 


62. The oflice of county judge is not a 
‘fcounty otlice” within the meaning of the 
act entitled ‘San act to amend ‘an act to 
regulate elections,’ passed March 23, 1850;” 
consequently the board of supervisors can 
not order a special election to fill a vacancy 
in that otlice. People v. Martin, 12 Cal. 409. 


63. The power to elect includes the 


power to fill vacancies. 
Gorham v. Campbell, 2 Cal. 135. 


64. Where the appointment to an office 
is vested in the governor, with the advice 
and consent of the senate, and the term of 
the incumbent expires during the recess of 
the senate, the governor has the right to fill 


the vacancy, and his appointment vests in 
the appointee the right to hold and discharge 
the duties of such office for the full term, 
subject only to be defeated by the non-con- 
currence of the senate. 

People v. Addison, 10 Cal. 1. 


65. If an act creating an oflice provides 
that the incumbent of another ofiice (namin 
it) shall, ex officio, fill the ottice created, aa 
the incumbent of the other otiice is by the 
constitution prohibited from holding the 
office created, there is no vacancy to be filled 
by the governor, and an appoinment by 
hun is without authority and void. 

People y. Sanderson, 30 Cal. 160. 


66. Anact creating a board of five trustees 
to govern the state library, and making the 
chief justice of the supreme court one of the 
five, is as to the chief justice, and as to the 
place to be filled by him, void, and there is 
no vacancy which the governor can fill by 
appointment, Id. 


67. At the general election held in Yuba 
county in September, 1855, W. was elected 
county treasurer of that county for two 
years from the date of his election, and until 
his successor was chosen and qualified. On 
the twenty-cighth day of April, 1557, a spe- 
cial act was passed, extendiny the term of this 
otlicer to the first Monday in January, 1858. 
On the seventh of May, 1857, W. resigned, 
and S. P. W. was appointed by the board of 
supervisors in his stead. At the general elec- 
tion in September, 1857, F. received the ma- 
jority of votes for that oflice, for the unexpired 
term of W., and claimed the oflice: Held, that 
the appointee held for the balance of the 
extended term, and that there was no 
vacancy to be filled at the election in Sep- 
tember, 1857. People v. Wells, 11 Cal. 329. 


68. The absence of a judge from the 
state, Is not such a vacancy as can be sup- 
plied by the executive, under legislative 
authority. People v. Wells, 2 Cal. 610. 


69. When a mode of filling a vacancy in 
an office 1s provided by law, other than by 
the appointment of the governor, the gov- 
ernor has no power to fill such vacancy by 
his appointment. 

People v. Stratton, 28 Cal. 382. 


70. An appointment to fill a vacancy in 
the otlice of state printer made by the gov- 
ernor during the session of the legislature, is 
irregular and void. 

People v. Fitch, 1 Cal. 519. 


71. The legislature having elected a state 
printer, and the state printer previously ap- 
pointed by the governor having resigned 
after the adjournment and during the recess, 
whereupon the governor appointed a person 
to fill the vacancy supposed to exist: //edd, 
that this second appointment, as well as 
the former one, was irregular and void. Id, 
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Power of Leyislature over. 


72. The legislature possesses the power to 
alter or abridge the term of office of purely 
legislative creation. 

People v. Haskell, 5 Cal. 357. 

73. Where the legislature appointed a 
board of examiners, consisting of three ex- 
ecutive state officers, to perform the duty of 
auditing certain accounts, which theretofore 
had been performed by the controller of 
state, but which is not prescribed by the 
constitution as the peculiar duty of that ofhi- 
cer: (Jeli, that the act is valid and binding, 
the power of the legislature being supreme, 
except where expressly restricted. 

Ross vy. Whitman, 6 Cal. 361. 


74. Power to appoint for the full term 
of the oflice is vested in the legislature, and 
the governor has no right to exercise it. 

People v. Langdon, 8 Cal. 1. 


75. It is competent for the legislature to 
rovide for filling the oftice of district judge 
{eee the interval between the day of elec- 
tion and the qualification of his successor, by 
authorizing him to hold until such successor 

be elected and qualitied. 
Brodie v. Campbell, 17 Cal. 11. 


76. Although the right to an office is de- 
rived by election from the people, it is com- 

tent for the levislature to render the en- 
sogment of the right dependent upon 
Various conditions, as to the ascertaining of 
the result of the clection, the issuing of the 
commission, and the qualitication of the 
otiicer. Id. 


77. The incumbent of an administrative 
office, created by the legislature, may be 
legislated out of office pending the term 
for which he was elected. 

People v. Banvard, 27 Cal. 470. 


78. If a general act creates an office in 
all the counties of tho state, to be filled by 
election once in two years, and a special act, 

ssed afterwards, takes one county away 
pom the provisions of the act, and this spe- 
cial act is afterwards repealed by an act 
which restores the office as to that county, 
the provisions of the general act are revived 
as to the office. 

Trout v. Gardiner, 39 Cal. 386. 

Affirmed, Pcople v. Hunt, 41 Cal. 435. 


79. The legislature has the authority to 
vide that assessors may appoint depu- 
ties with power to perform ofticial acts in 
the names of their principals, and an assess- 
ment made by such deputies is valid. 
Meek v. McClure, 49 Cal. 623. 
80. A collector of internal revenue, 
for a district, must appoint his deputies by 
an instrument in writing, but need not as- 
sign a deputy to a portion of the revenue 
district by an instrument in writing. 
Tidball v. Halley, 48 Cal. 610. 
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Sl. Where the statute confers on an 
officer power to appoint a deputy, but does 
not prescribe the duties of the deputy, the 
deputy has full power to do any and all acts 
which his principal may perform by virtue 
of his office. Muller v. Boggs, 25 Cal. 175. 


82. The auditor of a county is the mere - 
clerk of the board of supervisors; and he 
has no power or authority to draw his war- 
rant on the county treasurer for the payment 
of a claim, unless the board of supervisors 
have made an express orer that the claim 
be paid. Connor v. Morris, 23 Cal. 447, 


83. In counties wherethe officesof county 
clerk and county recorder are united, the 
officer performs the functions of auditor as 
recorder, and not as clerk. 

People v. Darrach, 9 Cal. 324, 


84. It follows that where tle offices have 
been separated ina county where they had 
been previously joined, the recorder becume3 
auditor. Id. 


85. The offices of county clerk and county 
recorder are distinct offices, though they 
may be held by the same person; ani it 
makes no difference in the character of the 
office whether the law declares in terms that 
the clerk shall also be recorder, or declares 
that the clerk shall be ec offirio recorder, 

People v. Durick, 20 Cal. 94. 

86. The offices of sheriff and tax collector, 
although held by the same person, are sepa- 
rate and distinct oflices. 

People v. Ross, 38 Cal. 76. 

87. In 1858 a law was passed separating 
the office of county recorder of Shasta county 
from that of county clerk, and making the 
recorder ex officio clerk of the probate 
court. In 1860, by the general revenue act, 
the county clerk was mado ec officio re- 
corder. By the revenue act of 1861, county 
recorders were again required to be elected 
separately. Each of the revenue acta con- 
tained a clause repealing all laws and parts 
of laws in conflict with its provisions, but 
neither contained any provisions inconsistent 
with that of the law of 1558, which made 
the recorder ex officio clerk of the probate 
court: //el:d, that a recorder elected] in 1861 
was clerk of the probate court, tho office of 
probate clerk having remained attaclied to 
that of recorder during the whole period. Id. 


88. The legislature, having vested certain 
duties in a public officer, for whose services 
compensation is allowed, may take those 
duties and fees from the oftice before the ex- 
piration of the term, and confer them upon 
another officer. 

Attorney-general v. Squires, 14 Cal. 12. 

89. It seems the office of sheriff and tax 
collector are constitutional ofiices. Id. 
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90. The fact that after the election and 
qualification of a county treasurer a law is 
passed by which his duties are changed or 
his salary is reduced does not impair his 
official bond, or discharge his sureties from 
responsibility for his acts after the change is 
made, Sacramento v. Bird, 31 Cal. 66. 


91. The treasurer is not an independent 
officer in respect to his Charge and control 
of the county funds; but in his disburse- 
ments acts on the warrants of the auditor on 
claims audited by the board of supervisors. 

People v. Fogg, 11 Cal. 651. 

92. In such a case the treasurer is not, in 
respect to interest money, placed in any di- 
rect relation with the creditors; and he is 
not intrusted with a mere ministerial duty 
of holding it or paying it to them on de- 
mand. Id. 


93. The treasurer of state could not prior 
to January 1, 1865, transfer to the general 
fund any money in the fund created by the 
act of April 4, 1864, providing for the sale 
of lands i the relied of the volunteers of 
this state enlisted in the service of the 
Uuited States. 

People v. Pacheco, 29 Cal. 210. 


94. The general rule that if a party whose 
duty it is to perform some act bases his 
refusal to perorn it on some defect in the 
proceedings of his adversary, he will not 
aiverwards be permitted to allege a new or 
additional defect, does not apply to otlicers 
whose duties are governed by law. 

Ward v. Flood, 48 Cal. 36. 


95. The register of state lands is nota 
judicial but a ministerial officer. 
Middleton v. Low, 30 Cal. 596. 


96. The general rule of the common law 
is that officers who exercise judicial func- 
tions can not act by deputy, but those who 
exercise mercly ministerial functions may, 
without express authority to that effect. 

Jobson v. Fennell, 35 Cal. 711. 


97. In the absence of statutory provisions 
ns to the appointment of deputy constables, 
the common law rule applies, and consta- 
bles may act by deputy in the exercise of 
their ministerial functions. 


98. When a statute prescribes the partic- 
war inethod in which a public officer, acting 
under a special authority, shall perform 
his duties, the mode is the measure of power. 

Cowell v. Martin, 43 Cal. 605. 

99. An oflicer, either of the state or of a 
county or city, having public funds under 
his control, ought not to enter into a stipu- 
lation in respect to the facts in a suit attect- 
ing such funds, without acting under the ad- 
vice of counsel. Uhler v. Boyd, 41 Cal. 60. 


100. If an official duty is to be performed 
by an officer on the happening of an event, 
he can not capriciously refuse to perfurm it 
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on the plea that he is not satisfied that it has 
happened. If the fact exists and is estab- 
lished by proof, it is his legal duty to be 
satisfi and perfom the act, and manda- 
mus will lie. 

Stockton R,. Co. v. Stockton, 51 Cal. 328. 


Compensation of. 


1O1L. One having the leval right to an 
office, but not in possession of the same, is 
entitled to the salary for the term for which 
he was elected; and the payment of the sal- 
ary to one in possession of the otfice without 
title will not prevent the one having the title 

from recovering the salary. 
Dorsey v. Smyth, 28 Cal. 21. 


102. The salary annexed to a public office 
is incident to the title of the office, and 
not to its occupation and exercise. 

Stratton v. Oulton, 28 Cal. 44. 


103. The court can not determine the 
right to the fees and emoluments of an o‘fice, 
until the right to the oftice is determined. 

Meredith v. Supervisors, 50 Cal. 433. 


104. The legislature may devolve on thie 
secretary of atate tho performance of serv- 
ices foreign to the oflice, and may pay him 
a salary therefor in addition to his salary as 
secretary of state. 

Melone v. State, 51 Cal. 549. 


105. The act of April 1, 1876, for the ap- 
pointment of a state land commissioner, 
provides that the officers therein named 
‘*shall hold their office for the period of 
three years from and after appointment by 
the governor,” and that they shall, ‘‘within 
thirty days after their appointment,” meet 
and qualify: f/eld, that the commissioners 
were entitled to salary from tue date of 
their appointment. 

Ball v. Kenfield, 55 Cal. 320. 
Liabilities. 

106. The act of drawing a warrant or 
paying money out of the treasury is, in most 
cases, merely ministerial, and not political, 
and the oflicer, in such cases, is amenable to 


the courts and bound by their orders. 
Nougues v. Douglass, 7 Cal. 65. 


107. Where political power 1s vested in a 
public oflicer he is responsible only in his 
political character to the country. Where 
discretion is vested in him he but conforms 
to the law in exercising that discretion. But 
where a question of political power is not in- 
volved, where no discretion exists, but a spe- 
cific legal duty is imposed, ministerial in its 
character, such as the issuance of a patent, 
the delivery of a commission, the payment of 
a specific sum, or the drawing of a particular 
warrant, and in the performance of that duty 
individuals have a direct pecuniary interest, 
the othcer, like any other citizen, is subject 
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to the process of the regularly constituted 
tribunals of the country. 
McCauley v. Brooks, 16 Cal. 11. 


108. Although public officers should be 
made to answer in damages to all persons 
who may have been injured through their 
malfeasance, omission, or neglect, but if 
the damages would have been sustained 
notwithstanding the malconduct of the otii- 
cer, or if the injured party has by his fault 
or neglect contributed to the result, the oth- 
cer can not be held responsible. 

Lick v. Madden, 36 Cal. 208. 


109. The act entitled ‘‘an act to prevent 
extortion in office and to enforce official 
duty,” approved March 14, 1853, was de- 
signed toatiord a remedy of a summary char- 
acter avainst oflice-holders who were guilty 
of extortion or of neglect in the performance 
of otticial duties. 

Matter of John J. Marks, 

It has not been repealed. 


110. A state harbor commissioner who 
corruptly consents to leasing wharves be- 
longing to the state for less than tlie real 
value of their rental, and who, in considera- 
tion thereof, receives from the lessee a sum 
of money, or who directs the employees of 
the board of harbor comnnissioners to neglect 
to keep accounts of moncy collected by them 
from rent of wharves, and to pay a pertion 
thereof over to him, or to buy silver plate 
for him with the same, or who appoints 
whartingers on the recommendation of a 
third person, on an agreement that such 
third person will recommend customers to 
trade at the commissioner’s store, or who 
votes to contract with a person to dredge the 
harbor without advertising for bids, in con- 
sidcration of receiving a portion of the money 

id for dredging from the person who per- 
forms the same, or who favors employing 
persons to perform any work on the wharves 
in cunsideration of receiving from such per- 
sons a portion of the money paid them there- 
for, or who instructs whartingers to collect 
from vessels the full sum for dockage, but to 
retain and pay over to hima portion thereof 
and not account to the state therefor, 1s 

ilty of neglect in the peformance of of- 
ficial duty, within the meaning of the act ap- 
proved March 14, 1853, entitled ‘‘an act to 
prevent extortion in otlice and to enforce 
oficial duty.” Id. 

111. Wherever the law is obliged to trust 
to the sound judgment and discretion of an 
officer, public policy demands that he should 
be protected from any consequences of an er- 
roncous judgment. 

. Downer v. Lent, 6 Cal. 94. 

112. A public officer who holds in his 
hands a fund which rightfully belongs to a 
private person, but which the oflicer ought 
ty lave paid into the public treasury, will 


45 Cal. 199. 
Id. 


pot be permitted, im an action brought 
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against him by the ri htful owner of the 
fund, to set up as a defense a breach of 
his official duty in not paying the fund into 
the treasury. Randall v. Austin, 46 Cal. 54. 
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OFFICIAL BOND. 


1. In GENERAL. 

9. EXECUTION OF. 
14. APPROVAL OF. 
22. DELIVERY OF. 

25. CONSTRUCTION OF. 


GENERALLY. 


1. No recovery can be had on a bond pur- 
porting to be the joint bond of the principal 
and suretics, but signed by the latter only. 

Sacramento v. Dunlap, 14 Cal. 421. 


2. The presumption is, that eacli signed 
upon the understanding that the otners, 
named as obligors, would also sign. ld. 


3. Otherwise as to undertakings undcr 
our system. ‘They are original and inde- 
pendent contracts on the part of the sureties, 
and do not require the signature of the prin- 
cipal. Id. 

4. Otherwise, also, as to joint and 
several bonds. There, each signer is 
bound, without the signatures of the others 
named as obligors, unless at the time exe- | 
euting the bond he declared he would not 
be bound without such signatures were ob- 
tained. Id. 
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5. If after the principal obligor on an 
official bond has executed the same, the 
penal sum is changed, and with his knowl- 
edge and assent it is then executed by other 
sureties, he then forwards it for approval 
and record, he is liable on the bond as ap- 
proved. People v. Kneeland, 31 Cal. 288. 


6. If an official bond is received and 
acted on by the county officers as the ofli- 
cial bond, the obligors are liable on the same 
even if it has not been approved. I 


7. The eizhth section of the act concern- 
ing official bonds, which provides that every 
such bond shall be obligatory upon the prin- 
cipal and sureties therein, for the faithful 
discharye of all duties which may be re- 
quired of the oflicer by any law enacted sub- 
sequently, applies only to the duties prop- 
erly appertaining to his office as such, and 
not to new duties belonging to a distinct 
office, with the execution of which he may 
be charged. Deople v. Edwards, 9 Cal. 286. 


8. The defects in official bonds, which 
are Cured upon their suggestion in the com- 
plaint, in an action upon such bonds, under 
the cleventh section cf the ‘act concerning 
the official bonds of officers,” are omissions 
which, but for the statute, would operate to 
discharge the obligors. Id. 


EXECUTION OF OFFICIAL BOND. 


9. Where the law requires an officer to 
file a new bond within two days after the 
mecting of the supervisors, the officer has the 
-whole of the two days succeeding the day of 
meeting to execute and present his bond. 

People v. Scannell, 7 Cal. 432. 

10. An official bond made to ‘‘ the people 
of the state of California,” is suflicient, 
though the statute required it to be made to 
“‘the state of California.” All that is re- 

uisite is that there should be a certain ob- 
ligee, and either of the above names is 
descriptive of the same sovereignty, and may 
be indufcerently used, as they are in various 
statutes. Tevis v. Randall, 6 Cal. 632. 


11. If the complaint on an official bond 
avers the due execution of the same by both 
yrincipal and sureties, and the answer takes 
issue on the averment, and verdict and judg- 
ment are for plaintiff, the judgment will 
not be disturbed on appeal upon the judg- 
ment roil, on the ground that what purports 
to be a copy of the bond annexed to the com- 
plaint does not contain the signature of the 
principal 
Mendocino v. Morris, 32 Cal. 145. 
12. The absence of the signature of 
the principal obligor to an official bond is not 
a defect which may be cured by its sugzes- 
tion ina complaint under the eleventh: sec- 
tion of the act concerning official bonds. 
People v. Hartley, 21 Cal. 585. 
13. An official bond is not vitiated because 
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the sureties swear that ‘‘they are worth the 
amount for which they become liable over 
and above all their just debts and liabilities,” 
instead of saying ‘‘ over and above all their 
debts,” etc. orsey v. Smyth, 28 Cal. 21. 


APPROVAL OF OFFICIAL BOND. 


14. The board of supervisors of acounty, 
after the passage of the act of March 20, 
1855, became the body authorized by law to 
approve of the official bonds of county treas- 
urers. People v. Evans, 29 Cal. 429. 


15. In the matter of the approval of the 
bonds of officers, boards of supervisors exer- 
cise judicial functions. 

Miller v. Sacramento, 25 Cal. 93. 


16. The act of March 20, 1850, requiring 
bonds of county treasurers to be approved by 
the court of sessions, being special aad sub- 
sequent to the general act of February 9, 
1850, imposing the duty of approving the 
bonds of county officers upon the county 
judge, supersedes this latter act in this re- 
spect; and as the power of approval given by 
the former act was transferred by the act of 
March 20, 1855, section 25, from the court of 
sessions to the board of supervisors, the 
power of approval now rests with them. 

People v. Breyfogle, 17 Cal. 504 

17. A county judge in 1861 had no juris- 
diction to discharge the sureties on the ofh- 
cial bond of a county treasurer, or to approve 
of anew bond. People v. Evans, 29 Cal. 429, — 


18. Where the board of supervisors accept 
the bond of acounty treasurer, such accept- 
ance carries with it an approval of the 
penalty fixed in the bond and of the form 
and sufliciency of the sureties, and it need 
not appear otherwise than by such accept- 
ance that the board fixed the amount of the 
penalty, or that sureties enough executed it 
to make at least two sureties for the whole 
sum. People v. Breyfogle, 17 Cal. 504. 


19. A board of supervisors has no juris- 
diction to reject an otlicial bond, except 
for the reasons that it is notin form and oe 
stance in compliance with the requirements 
of the statute, or is not executed by suthcient 
and responsible sureties; and the supreme 
court will review on certiorari and annul an 
order of a board rejecting a bond for any 
other than onc or more of said reasons. 

Miller v. Sacramento, 25 Cal. 93. 


20. The official bond of a county treas- 
urer is not invalidated because approved by 
the county judge instead of the buard of su- 
pervisors. Mendocino v. Morris, 32 Cal. 145. 

21. To render the obligors on an official 
bond liable, it must be approved and fited 
forrecord. People v. Kneeland, 31 Cal. 288. 


DELIVERY OF. 
22. The filing of an official bond for record 


—~ 
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is not a dclivery of the same, unless it is pre- 
ceded by an approval. 
People v. Kneeland, 31 Cal. 288. 
23. When an official bond, proper in form 
and substance, is siyned and sealed by the 
oblizors, and epproved by the proper ofticer, 
and tiled in the office ap poiitel by law, it is 
both executed and delivered to the people of 
the stute of California. 
Sacramento v. Bird, 31 Cal. 66. 


24. In an action onan official bond, the 
production of the bond in court by the 
obligee is sufiicient evidence of its delivery. 

Tidball v. HaJley, 48 Cal. 610. 


CONSTRUCTION OF. 


25. If a statute providing for the organi- 
zation of anew county contains no pro- 
vision in relation to official bonds, they must 
be given in conformity to the general law 
upon that subject. 

People v. Ross, 38 Cal. 76. 


26. In the absence of a statute to the con- 
trary expressly, a person holding two sepa- 
rate ofiices must give two separate official 
bonds. Id. 


27. The sureties of a county treasurer 
are lable for oe money received by him 
as treasurer after the expiration of his term, 
so long as he remains in possession of the 
office, and until he delivers it over to his 
suCcCLSSOTr. Id 


28. The sureties on a bond of an officer 
for one term, will not be liable for any act 
done by him after election toa second term. 

People v. Aikenhead, 5 Cal. 106. 


29. The receipts of a county treasurer 
given to a tax collector for public money, 
after the expiration of his term, but before 
he bas delivered possession of the oflice to 
his successor, are prima facie evidence to 
charge the surcties on his official bond. 

Placer v. Dickerson, 45 Cal. 12. 


30. A bond running thus: ‘‘ For which 
gums respectively, unto the said state of 
California, in the manner and in the propor- 
tion hereinbefore set forth, we bind ourselves, 
our and cach of our heirs, executors, and 
adipinistrators, Jointly and severally, firmly 
by these presents,” is a joint and several 
bond. People v. Love, 25 Cal. 520. 


31. Where the law requires a joint and 
several bond, and the otticer filed a bond 
which was in form joint, and not joint and 
several: //eld, that he and his sureties can 
not complain that their obligation is less 
burdensome than the law required. 

Tevis v. Randall, 6 Cal. 632. 


32. A bond in the following form: ‘‘ Know 
all men that we, A., as principal, and B.,C., 
and D., as sureties, are ond dats the peo- 
ple in the several sums affixed to our names, 
viz.: B. in the sum of ten thousand dollars, 
C. in the sum of five thousand dollars, D. in 


the sum of three thousand dollars,” etc., 
‘for which payment well and truly to be 
made we severally bind ourselves, our heirs,” 
etc., and signed and seaied by the obligors, 
is held, to be on instrument embracing sev- 
eral distinct obligations, each of wich is o 
joint obligation of the principal and one 
surety, and not joint and several. 

People v. Harley, 21 Cal. 585. 


33. A bond, which in form is the joint 
obligation of a principal and his sureties, 
and not joint and several, aud signed by the 
sureties but not by the principal, is invalid 
and not binding upon the sureties. Id. 


34. A tax collector's bond, in which 
the principal and sureties bind themselves in 
the sum of fifty thousand dollars, ‘‘to be 
paid to the state of California in the follow- 
ing manner and proportion,” followed by a 
specitication of the several amounts for which 
each surety respectively binds himself, the 
acgregate amounting to the sum of fifty thou- 
sand dollars, without any spccitication of the 
amount for which the principal is bound, is 
valid, both against the principal and _ his 
sureties. Pople v. aes 25 Cal. 520. 

35. An act of the legislature which makes 
the sheriff of a county its tax collector, and 
also makes the sheriff and his bondsmen re- 
sponsible for the payment of all taxes col- 
lected by him, has the effect of making the 
bond of the sheritf his bond as tax collector. 

Id. 


36. The revenue act of 1854 made the 
sheriff ex officio tax collector, and pro- 
yided that he should be liable on his bond 
for the discharge of his duties in the collec- 
tion of taxes. No other bond is required by 
law of the sheriff, except when he acts as 
collector of foreign miners’ licenses: //eld, 
that the bond in suit, entered into in 1856, 
must be deemed to have been executed in 
view of the provisions of the revenue act, 
and that all delinquencies in the collection of 
taxes, except foreign miners’ licenses, are 
covered by the bond. 

People v. Edwards, 9 Cal. 286. 


37. The offices of sheriff and tax coll- 
lector are as distinct as though filled by 
different persons. The duties and obliga- 
tions of the one are entircly independent of 
the duties and obligations of the other. 
They are not so blended that the bond ex- 
ecuted for the faithful performance of the 
duties appertaining to the one would em- 
brace, in the absence of the statute, the ob- 
ligations belonging to the other. Id. 


38. A condition in a notary's bond that 
he shall well and truly discharge the duties 
of his office according to law, is the only 
proper condition to be inserted in his bond. 

Tevis v. Randall, 6 Cal. 632. 

39. In an action upon the official bond of 


G. as surveyor-general (during the years 
1871 to 1875): Held, that ucither G. nor his 
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suretics were liable for his malfeasance in | and within five months after the adjournment 


the office of register. 
People v. Gardner, 55 Cal. 304. 


40. Held, further, that it was the duty of 
the surveyor, under the political code, and 
also under the law existing before the adop- 
tion of the codes, to collect a fee of five dol- 
lars from each applicant for land, and that 
his failure to do 50 was a non-performance 
of duty, and a breach of his official bond, 
for which he and his sureties were liable. Id. 


JUDGMENT, 91, 92. 
PLEADING, 1444. STATUTE, 109. 

San Francisco, 34. | SuRETY, 4,6, 9, 36-39, 
SEAL, 26. 62-66. 


| SHerirr, 4, 88. 


OFFSET. 


CouNTER CLAIM. | PLEADING. 


OPINION. 


1. A decision of the court is its judgment, 
the opinion is the reasons given for that judg- 
ment. The former being entered of record 
immediately, can only be changed upon a 
petition for rehearing ora modification. The 
latter is the property of the judyes, subject 
to their revision, correction, and moditica- 
tion, until it is transcribed on the record with 
the consent of the writer, when it ceases to 
be the subject of change, except through 
regular proceedings before the court by peti- 
tion. Houston v. Williams, 13 Cal. 24. 


2. The practice of giving reasons in writ- 
ing for judgments is of modern origin. And 
it is discretionary with the court whether 
it give an opinion upon pronouncing judg- 
ment; and if given, whether it be oral or in 
writing. Id. 


ORDERS. 


1. An order made without notice to the 
other party may be set asile without notice 
to the party who procured it. 

Coburn v. Pacific L. & M. Co., 46 Cal. 31. 


2. The entry of an order in a criminal 
case in vacation, instead of term time, even 
if irregular, does not work any injustice. 

People v. Congleton, 44 Cal. 92. 

3. A motion to set aside an order enter- 
edat a term of the court next preceding the 
passace of the act of April 2, 1866, amending 
the sixty-eighth section of the practice act, 


of said term, was made in due time. 
Bensley v. Ellis, 39 Cal. 309. 


4. The act of April 2, 1866, amending the 
sixty-eighth section of the practice act, was 
retrospective in its operation. Id. 

5. As to what constitutes an order, see 
Loring v. Illsley, 1 Cal. 24, and Belt v. Davis, 
Id. 134. 


6. It may be defined to be the judgment 
or conclusion of the court upon any motion 
or proceeding. It means cases where a court 
or judge grants affirmative relief, and cases 
where relief is denied. 

Gilman v. Contra Costa, 8 Cal. 52. 


7. The effect of an order of court, gen- 
eral in its terms at the close, is to be ascer- 
tained by a reference to the motion upon 
which it was made, and which is recited at 
its commencement. 

McKinley v. Tuttle, 34 Cal. 235. 


AMENDMENTS, 6. 
ASSIGNMENT, 65, 68. 


JURISDICTION, 9. 


‘‘ORDER 800.” 


JURISDICTION, 294. 
LEGISLATURE, 25-36. 
LucENSE, 20, 21. 


MoniIcrPALCORPORA- 
TION, 30-33, 535-60. 

OAKLAND, 1-5. 

San Francisco, 57. 


ORDINANCE. 


Contract, 304. 
PLEADING, 365. 


San Francisco, 14, 
18, 21, 22, 23. 
SuPERVISORS, 50-53. 


OUSTER. 


EJECTMENT 


; TENANT IN CoMMON, 
PLEADING, 1072-1089. 


OUTSIDE LAND 
San Francisco, 57. 


OVERFLOWED LAND. 
Lanpo--SwamupLanp., | NEGLIGENCE, 32, 


PARDON. 


OWNERSHIP. 


1 A merchant of Baltimore shipped to 
the plaintiffs at San Francisco certain goods 
by a bill of lading in which they were named 
as the consignees, and which required the de- 
livery of the goods to them on their paying 
freight. On the arrival of the ship at San 
Francisco, the defendants, who were the gen- 
eral assignecs of the vessel, indorsed on the 
bill of lading an order to the master to de- 
liver the goods to the plaintiffs, and after- 
warils indorsed on a duplicate bill of lading 
an order to the master to deliver the saine 

oods to D. & H. The latter bill of lading 
ee first presented, the goods were deliv- 
ered to D. & H.: Held, in an action brought 
to recover the value of the goods, it appear- 
ing the plaintitfs had paid the freight, or tend- 
ered payment of it, that the property in the 
goods was vested in them, and that the de- 

icndants were liable for a conversion. 
Webb v. Winter, 1 Cal. 417. 


2. Fuller purchased some yokes of oxen 
of Helm, the appellant, for one thousand dol- 
lara, paid two hendeal dollars down, and 

ave his note, with C. as surety, for the 
lance; C. signed the note on the express 
condition that title to the oxen was to remain 
in Helin till they were fully paid for. Ful- 
ler was to have the absolute use of them. 
The oxen were placed in the hands of a 
brother of Helm, who was in the employ of 
Fuller as a driver, with the intention of se- 
curing the title in Helm. The defendant, a 
constable, levied upon and sold the oxen, thus 
situated, as the property of Fuller: //eld, 
that the sale by Helm to Fuller was abso- 
lute, and that Fuller had such a right of 
property in them as was subject to execution; 
that Helin retained no effective lien upon the 
property. There was no agrecment in writ- 
ing to that effect, nor did Helm, as mort- 
gagee, retain possession; but it was under 
tie control and direction of Fuller. The le- 
gal consequences of this condition of things 
can not be evaded by showing that the prop- 
erty was in tlie possession of Fuller's hired 
servant as agent or trustec. 


Helm v. Dumars, 3 Cal. 454. 


3. The ownership of goods is not changed 
when the claim to such ownership is based 
on a fraudulent contract. 

Butler v. Collins, 12 Cal. 457. 


4. Possession of personal property is 
prima facie evidence of ownership. The pos- 
session of the servant is the possession of the 
master. Goodwin v. Garr, 8 Cal. 615. 

5. Lawful possession of personal property 
is prima facie evidence of ownership; 
and property thus possessed is prima facie 
liable to be seized under a writ of attach- 
ment againct the party in possession of such 
property. Killey v. Scannell, 12 Cal. 73. 

6. Possession of personal property by a 

ud 
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person engaged in business on his own ac- 
count is only prima facie evidence of owner- 
ship, and does not prevail against the true 
owner except as to negotiable instruments, 
and whatever comes under the general de- 
nomination of currency. 

Wright v. Solomon, 19 Cal. 64. 


7. An actual change of the possession 
of personal property, as distinguished from 
that which by mere intendment of law fol- 
lows the transfer of title, is an open, visible, 
change, manifested by such outward signs as 
render it evident that the possession of the 
vendor has wholly ceased. 

Cahoon v. Marshall, 25 Cal. 197. 


8. The doctrine that land inay often pass 
by conveyance as essential to the enjoyment 
of, or as parcel of buildings, etc., erected 
thereon, 1s consistent with the doctrine 
that the ownership of the land may be in one 
person and the ownership of the structures 
thereon in another, as in these latter cases 
the buildings are erected by permission of 
the owner of the land for the use of the 
builder, and generally under mutual expec- 
tation by the parties of their removal, or of 
compensation being made for them to the 
builder, or of the latter ultimately acquiring 
title to the land. Sparks v. Hess, 15 Cal. 186. 


9. Wood cut by one in possession of land 
without title is the property of the owner of 
the fee. Kimball v. Lohmas, 31 Cal. 154. 


PARDON. 


1. The pardoning power, whether exer- 
cised under the federal or state constitution, 
is the same in its nature and effect as that 
exercised by the representatives of the Eng- 
lish crown in this country in colonial times. 

People v. Bowen, 43 Cal. 439. 


2. One of the consequences of an executive 
pardon is to remove from the offender the 
disability which follows conviction of a fel- 
ony. Id. 


3. An offender may be pardoned after he 
has suffered the punishment adjudged for his 
crime. Id. 


4. A document signed by the governor, in 
which, under the provisions of the act ap- 
proved March 7, 1868, he, on account of the 
good conduct of a person confined in the 
state prison under sentence for a crime, re- 
leases him from imprisonment before the ex- 
piration of his term, and restores him to the 
rights of citizenship, does not remove the: 
disability to testify, annexed by law to a 
conviction for a felony. 

Blanc v. Rodgers, 49 Cal.’ 15.. 
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PARENT AND CHILD. 


1. A parent may recover the expenses of 
nursing and healing his minor child, of such 
tender years that it is incapable of rendering 
him any service, from one who willfully or 
negligently injures such child. 

Sykes v. Lawler, 49 Cal. 236. 

2. If a father sues his infant son residing 
with him, and the statute requires the sum- 
mons to be served personally on the infant, 
and also on the father, a service on the infant 
alone is sutficient, for the father has notice 
of the suit without service. 

Brown v. Lawson, 51 Cal. 615. 


3. If a judgment against an infant is of- 
fered in evidence, and the record shows serv- 
ice on the infant, but does not show with 
whom he was residing, it will be presumed, 
for the purpose of sustaining the jurisdiction, 
that he was residing with his father. Id, 


InFANcy, 24. NEGLIGENCE, 87-89, 
103, 104. 


PARTINS TO ACTIONS. 


2, PLAINTIFF. 
. Low Designated. 


4. Who may be Joined as Plaintiffs. 
9. Real Party in Interest must Sue. 
22. Asxignor and Assignee. 
27. Counties. 
36. LExecutors and Administrators, 
50. Jleir. 
55. Husband and Wife. 
55. When they may Join. 
70. When Husband must Sue Alone. 
75. When the Wife may Sue, either 
Alone or Jointly with her Hus- 
band. 
90. Infant to Appear by Guardian. 
92. Partners. 
97. Priest. 
98. Principal and Agent. 
98. Agent, When he may Sue. 
102. Agent, When he can not Sue. 
107. Principal, When he may Sue on 
Contracts made with Agents. 
112. Tenants in Common, Joint 7'enanta, 
ele, 
123. Sheriff. 
124. State. 
130. DEFENDANT. 
139. Agent. 
143. Aftorney at law. 
144. Bondholders. 
145. Counties. 
153. Evxecutors, Administrators and 
Trustees, 
164. Husband and Wife. 
171. Partners, 
173. State. 
175. Sole Trader. 
176. Sureties. 


PARENT AND CHILD. 


179. In ParTICULAR ACTIONS AND CAUSES 


oF ACTION. 
179. Bill of Luding. 
180. Contracte, Joint and Several, 
180. Plaintiffs, 
186. Defendants. 
194. Divorce. 
194. Ejectment. 
195. Plaintiffs. 
200. Defendants. 
215. Fraud. 
217. Injunction, 
220. 3 Judyment. 
221. Malicious Prosecution. 
222. Promissory Notes and Dra fta, 
232. Real Estate, Actions in rem. 
235. Reward. 
236. Trover. 
238. Undertakings. 
250. RuLes APPLICABLE TO EQUITABLE Ac- 
TIONS. 
274. Foreclosure of Mortgages and Me- 
chanics’ Liens. 
274. Plaintiffs. 
299. Defendants. 
307. Trust, Enforcement of. 


311. SUBSTITUTION OF PARTIES, 


PLAINTIFF. 
How Designated. 


2. A corporation is recognized in law only 
by its corporate name, and must sue and be 
sued by its corporate name. 

Custiss v. Murry, 26 Cal. 633. 


3. An action can only be maintained 
against a company by the name under which 
it transacts its business, when sued by a 
company name. The statute authorizing 
suit to be brought against a company by its 
name is in derogation of the common law, 
and will be strictly construed. 

King v. Randlett, 33 Cal. 318. 


Who may be Joined as Plaintiffs. 


4. Where the plaintiff had no knowledge 
until the trial that a third party was a 
secret partner of the defendant, the non- 
joinder of such third party can not be ob- 
jected to by the defendant. 

Tomlinson v. Spencer, 5 Cal. 291. 


5. A defendant can not object to non- 
joinder of another person as_ co-plaintitf, 
after forcing the plaintiff to amend by omit- 
ting him. Powell v. Ross, 4 Cal. 197. 

6. In a creditor’s bill, the plaintiff hav- 
ing discovered fraud by his superior dili- 
gence, is not compelled to bring in the other 
creditors to share its fruits. 

Baker v. Bartol, 6 Cal. 483. 


7. All the grantees should join as plaint- 
iffs in an action upon either direct or tmpiied 
covenant in a deed that the grantor has not 
sold or incumbered the land, or that he is 
seised of and has aright to convey the same. 
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A deed of the land by one of the grantees to 
another does not convey to him the cause of 
action upon such covenant. 

Lawrence v. Montgomery, 37 Cal. 183. 


8 An action for deceit in the sale of 
land to which the grantor had no title 
should be brought by all the grantees jointly, 
unless there has been a conveyance of the 
cause of action to the plaintiff. A convey- 
ance by one of the grantees to the others, of 
his intcrest in the land, does not assign the 
cause of action for deceit, so as to enable 
the assignees to sue for the deceit in their 
hamcs, Id 


Real Party in Interest must Sue. ° 


9. Under our system there is but one form 
of action to enforce private rights, whether 
legal or equitable, and the action must be in 
the name of the real party in interest, with 
certain statutory exceptions, within which 
cases of assignment do not come. 

Wigyins v. McDonald, 18 Cal. 126. 


10. Whatever the rule may be under the 
old systemn, under our system the right of 
action is in the party sustaining the injury; 
for, on a recovery, the other party, if enti- 
tled to receive the money at all, and if judg- 
ment were had in the name of both, ati 
hold it by right of, and as trustec for, the 
other; and our practice act, for convenience, 
hzs given the right to sue to the party bene- 
ficiaily entitled to the fruits of the action. 

Summers v. Farish, 10 Cal. 347. 


11. A stranger to a transaction has no 
right to sue. Chenery v. Palmer, 5 Cal. 131. 


12 One who is nota ged to a proceed- 
ing can not make a motion thercin. 
Estate of Aveline, 53 Cal. 259. 


13. Actions of ejectment must be prose- 
cuted in the name of the real party in inter- 
est. Ritchie v. Dorland, 6 Cal. 33. 


14. An application for the writ of man- 
Gate must be prosecuted in the name of the 
real party in interest, and if the name of the 
people is used, and the people have no inter- 
est, and the relator alone is interested, the 
writ will be denied. 

People v. Pacheco, 29 Cal. 210. 

15. The court can not proceed and deter- 
mine a controversy between defendants to 
an action after there has ceased to bea 
plaintiff. Ryan v. Tonilinson, 31 Cal. 11. 


16. When the plaintiff, in a suit in the 
county court to detennine conflicting claims 
to tuwn lots under the act of 1860, is per- 
initted by the court to withdraw as a party, 
end the suit is dismissed as to him, the suit 
is cnded, and a subsequent judgment de- 
termining the rights of the defendants as 
between themselves, is void, and not admis- 
sille in evidence, even though the order of 
dismissal provides that the suit shall be con- 


tinued for the purpose of determining the 
rights of the other parties. Id. 


17. An action for injury to sheep, which 
was committed during the term for which 
they had been leased, and while the lessee 
was entitled to the possession, must be — 
brought by the lessee. 

Triscony v. Orr, 49 Cal. 612. 


18. A person who has not the legal title 
to the stock of a corporation can not main- 
tain an action against the corporation for 


converting it. 
Morrison v. Gold Mt. Co., 52 Cal. 306. 


19. The contractor or his assigns are the 
only persons authorized to maintain an 
action to enforce the lien of an assessment 
on a lot for the improvement of a street in 
San Francisco, Bays v. Lapidge, 52 Cal. 481. 


20. The court can not permit a person to 
be substituted as plaintitf, in place of the 
then plaintiff, on the ground that the person 
substituted was the real party in interest at 
the commencement of the action. 

Dubbers v. Goux, 51 Cal. 153. 


21. Any private citizen may make com- 
laint to the district court azainst an officer 
or extortion in or neglect of ofticial duties, 

under the act approved March 14, 1853. 
(Stats. 1853, p. 40.) 
in re J. J. Marks, 45 Cal. 199. 


Assignor and Assignee. 


22. Under our system of practice, an ac- 
tion may be brought in the name of the as- 
signee as the party beneficially interested. 

Wheatley v. Strobe, 12 Cal. 98. 


23. An assignment by a creditor of a por- 
tion of a debt does not make the assignee a 
joint owner of the whole debt, and he is not 
@ necessary party to a suit for its recovery. 

eese v. Sherwood, 51 Cal. 152. 


24. In this state the assignee of part of 
an entire demand may recover in his own 
name, without making the holders of the re- 
mainder of the demani parties, if the assign- 
ment was made with the knowledge and con- 
sent of the debtor; but if not, then the other 
holders should be made parties, and if they 
are not, the complaint will be bad on demur- 


rer, for want of parties. 
Grain v. Aldrich, 38 Cal. 514. 


25. An absolute assignment of a demand 
enables the assignee to sue for and recover 
the whole debt, even though by the assign- 
ment he acquired only a portion of the de- 
mand. sradwohl v. Harris, 29 Cal 160. 


26. Where the plaintiff transfers his in- 
terest in the subject-matter of the action, it 
is the richt of his successor in interest (under 
section 385 of the code of civil procedure) to 
prosecute the case, either in the name of the: 
original plaintiff, or by having himself sub- 
stituted in the action by an order of the court; 
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and the original plaintiff is divested of all 
wer to control the action: //e/d, accord- 
ingly, where the plaintiff had transferred his 
interest to others, whose attorneys thence- 
forth took charge of the case, but without 
any change of the title of the action, or of 
the attorney of record, that a stipulation 
signed by the original plaintiff and his attor- 
ney, for the dismissal of the action, was a 
sa aa breach of good faith, and that an 
_ order of dismissal entered upon such stipula- 
tion should have been promptly vacated on 

discovering the fraud. 
Walker vy. Fell, 54 Cal. 386. 


Co unties, 


27. A county is a corporation, and is the 
proper party plaintiff to object to a contract 
made by the board of supervisors for building 
a jail. Smith v. Myers, 15 Cal. 33. 


28. The people of a county aro not a 
corporation, nor are they recognized in law 
as capable of suing or being sued. Id. 


29. Under the act of April, 1854, counties 
have the right of prosecuting and defending 
actions in the same manner as individuals. 

Placer v. Astin, 8 Cal. 305. 


30. An action upon a recognizance given 
in a Criminal case is properly commenced 
in the name of the county as plaintiff. 

Mendocino v. Lamar, 30 Cal. 627. 


31. Counties are quasi corporations, and 
can sue and be sued. 
Price v. Sacramento, 6 Cal. 254. 


32. An action against a defaulting treas- 
urer and his sureties for money belonging to 
the county of Sacramento, if the aerator 
occurred after the passage of the act of April 
25, 1863, providing for the government of 
the county of Sacramento, is properly brought 
in the name of the board of supervisors 
of the county of Sacramento, instead of that 
of the people of the state of California. 

Sacramento v. Bird, 31 Cal. 66. 


33. If the complaint on the official bond 
of acounty treasurer avers that the moncy for 
which the treasurer is in default belongs to 
the county, the action is properly brought in 
the name of the county. 

Mendocino v. Morris, 32 Cal. 145. 


34. Anaction may be brought in the name 
of a county to recover money belonging to 
the general fund of the county. 

Solano v. Nevil, 27 Cal. 468. 
Sharp v. Contra Costa, 34 Id. 284. 

35. Ina proceeding by mandamus com- 
menced by a county against its ollicers, to 
compel them to hold their ofiices at the county 
seat, in which an issue arises as to which of 
two places voted for as county seat received 
a majority of the votes. one of the places 
voted for can not appzar as a party to the ac- 


tion, = Calaveras v. Brockway, 30 Cal. 325. 


. 


PARTIES TO ACTIONS. 


Erecutors, Administrators, and Trustees. 


36. An administrator, by our statute, 
being entitled to possession of the real estate 
of the deceased, may maintain ejectment. 

Curtis v. Herrich, 14 Cal. 117. 


37. An administrator who is a party to an 
action involving the title of his intestate to 
real estate, represents the title which the 
deceased had at the time of his death. 

Cunningham v. Ashley, 45 Cal. 485. 


38. Under our statute, an executor may 
maintain an action for trespass committed 
upon the real estate of his testator in his 
life-time. Haight v. Green, 19 Cal. 113. 


39. Where a patent of land was issued by 
the United States to executors, and an 
executrix of the last will and testament of 
one H., in trust for the heirs and devisees 
of said H., and the executrix subsequently 
intermarried with one of the executors: 
/lelid, that under the statute of this state 
the authority of the executrix ceased by her 
inarriage, and that ejectment based upon 
the patent was properly brought in the 
names of the executors. 

Teschemacher v. Thompson, 18 Cal. 11. 


40. Executors have the right to institute 
actions under the general authority con- 
ferred upon them by the statute. No spe- 
cial authorization from the probate 
court is necessary in such cases. 

Halleck v. Mixer, 16 Cal. 579. 


41. A suit in the name of an executor or 
an administrator is properly pone at any 
time before administration is had, or a 
decree of distribution is made by the probate 
court. 

Curtis v. Sutter, 15 Cal. 259. 
Teschemacher v. Thompson, 18 Cal. 20. 


42. The Mexican nation made a grant 
of land to P., which, after the cession of 
California to the United States, was con- 
firined by decrce of the board of land com- 
missioners, from which an appeal was taken 
to the United States district court. Penid- 
ing the appeal, P. died, leaving a will. An 
order was made in the United States court, 
on petition of the heirs of P., and the exec- 
utors of the cstate, substituting the heirs in 
the proceedings in place of P., and the court 
then contirmed the land to the heirs, and it 
was surveyed, and the survey approved. 
Subsequently E. was appointed adiministra- 
tor, with the will annexed: //eld, that the 
legal title was in the heirs, and that the 
administrator could not maintain an action 
to recover possession of the same. 

Ismeric v. Penniman, 26 Cal. 122. 
Salmon v. Symonds, 30 Id. 301. 

43. A debt due to the intestate is a 
personalty, and docs not descend tw the heir 
like realty, but vests in the administrator, 
who has the sole right to maintain actions to 
colicet tic san, and itis crror to join the 
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heir as plaintiff with the administrator in an 
action to enforce its collection. 
Grattan v. Wiggins, 23 Cal. 16. 


44. If a party brings suit on a note made 
payable to him as administrator, and is at 
the time in possession of the same, evidence 
is not admissible on behalf of the defendant 
to prove that the plaintiff is not the real 
xurty in interest, even if the money loaned 
ie which the note was given belonged to the 

estate of the deceased. 
Corcoran v. Doll, 32 Cal. 82. 


45. The action for the foreclosure of a 
mortgage upon real property is not brought 
for the possession merely of the property, ex- 
cept as such possession may follow the sher- 
iff’s or master’s deed, but to subject to sale 
the title which the mortgagor had at the 
time of executing the mortgage, and to cut 
off the rights of parties subsequently becom- 
ing interested in the premises; and executors 
aud administrators to not possess the title, 
but only a temporary right to the possession. 

Burton v. Lies, 21 Cal. 87. 

46. In this state a civil action for dam- 
ages for the death of a person can be 
maintained only by the administrator or exec- 


utur of the deceased. 
Kramer v. Market St. Co., 25 Cal. 435. 


47. In this state, all the property, both 
real and personal, belonging to the estate of 
a deceased person, goes into the possession 
of the administrator, who is, therefore, a 
necessary party to all suits affecting it. 

arwood v. Marye, 8 Cal. 580. 


48. The statute which gives the ession 
and control of real property belonging to 
intestates to their administrators, until ad- 
ministration of the estate and distribution of 
the property are had, only applies to cases 
arising since the statute was passed. 

Soto v. Kroder, 19 Cal. 87. 

49. The trustee of an express trust is 
entitled to bring an action in his own name 
for the benefit of his cestui que trust. 

Winters v. Rush, 34 Cal. 136. 


See EJECTMENT; EVIDENCE; WRIT OF 
RESTITUTION. 
Heir. 


50. At the time the practice act was 
passed, the death of a person constituted 
no cause of action, and the cleventh section 
of that act, so fur as it designates the parties 
by whom an action ior the death of a person 
may be brought, is repealed by the act of 
1562, which provides that ‘‘every such ac- 
tion shall be brought by and in the names of 
the personal representatives of such deccased 
person.”’ 

Kramer v. Market St. Co., 25 Cal. 435. 

51. A civil action for damages for the 
death of a person per se, can not be main- 
taincd by any one at common law, and in 
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this state it can be maintained only by the 
administrator or executor of the deceased. 
Id. 


52. The heir has a right of entry upon the 
real estate left by his ancestor, subject only 
to the statutory right of the administrator, 
and where there is no administrator the heir 
can maintain ejectment. 

Updegraff v. Trask, 18 Cal. 458. 
Estate of Woodworth, 31 Id. 604. 


53. No entry upon the premises after 
the death of his ancestor is necessary. It is 
sufficient that he show his title as heir to the 
premises demanded. 

Soto v. Kroder, 19 Cal. 87. 


54. Where the plaintiff brought suit in 
replevin as the muiEy of the real parties in 
interest, asserting no right in herself, and 
subsequently the children, by their guardian 
ad litem, tiled a complaint setting up the 
same cause of action, the subsequent ap- 
pearance was not an intervention, but 
merely a substitution, and a stipulation 
made by the first plaintiff will bind the sec- 
ond. Temple v. Alexander, 53 Cal. 3. 


Husband and Weéfe. 
When they may Join. 


55. The law which deprived a married 
woman of the right to make contracts is 
not altered by the statute, unless in respect 
to the property specitied by it, and she can 
not bring suit in her own name upon a con- 
tract which she was not authorized by the 
statute tomake. Snyder v. Webb, 3Cal. 83. 


56. A wife can not sue alone to recover 
the homestead; it is a joint estate, with 
right of survivorship, and both husband and 
wife must join in the action. 

Povle v. Gerrard, 6 Cal. 71. 


57. Where the homestead was claimed by 
the husband in an action in which he was 
alone defendant, to foreclose a mortgage 
made by him alone since his marriage, 
neither the rights of the husband nor wife 
could be affected by the proceedinys in that 
case, the wife not being a party. Legal pro- 
ceedings, to be conclusive ayainst either, 
must embrace both. 

Revalk v. Kraemer, 8 Cal. 66. 


58. In an action against the husband 
alone, the homestead right can not be de- 
termined. Both parties inust be before the 
court. Kraemer v. Revalk, 8 Cal. 74. 


59. The homestead right can not be indi- 
vidually asserted; both parties must join. 
Cook v. Klink, 8 Cal. 347. 

60. In an action to foreclose a mortgage 
against a husband, where the defendant sets 
up the right of the homestead, the court 
should order the wife of defendant to be 
brought in asa party, as no decision upon 
the question of homestead can be conclusive, 
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either upon the husband or the wife, unless 
both are parties. Marks v. Marsh, 9 Cal. 96. 
Sargent v. Wilson, 51d. 504. 


61. The wife is a proper party defendant 
in a suit to foreclose a mortgage executed 
upon premises claimed as a homestead. If 
not made such a party she may intervene, 
or, by permission of the court, be allowed 
to file a separate answer, the plaintiff hav- 
ing the liberty to amend his complaint if any 
matters are set up in the answer which he 
might wish to anticipate by further allega- 
tions. Moss v. Warner, 10 Cal. 296. 


62. The wife has no right in the home- 
stead independent of the husband, which 
she can enforce against his consent. She 
can not maintain a suit for itin her indi- 
Guiod v. Guiod, 14 Cal. 506. 


63. Where suit is brought in the name of 
the husband and wife, and no objection is 
made tothe joinder of the wife, and judyment 
is obtained, and afterward defendant ex- 
ecutes an undertaking on appeal to the 
husband and wife, and suit is afterward 
brought on the undertaking in the name of 
the husband and wife: //e/d, that the de- 
fendants are concluded by the acts of the ap- 

ellant, and that the wife is properly joined 
in the suit on the undertaking. 
Tissot v. Darling, 9 Cal. 278. 


64. An action brought by the husband 
and wife against a steamer for breach of a 
contract to carry the wife to New York via 
Nicaragua, the alleged breach consisting in 
carrying the wife to Panama and causing her 
detention there and consequent illness, and 
other injuries, though based on a contract, 
sounds in tort, and the wife is a proper and 
necessar7 plaintiff. 

Varner v. Uncle Sam, 9 Cal. 697. 

65. Where the husband and wifo are 
joined as plaintiffs, and the contract sued on 
and set forth in the complaint was made be- 
tween the husband only and the defendants, 
the name of the wife as plaintiff was mere 
surplusage, and not a defect of parties 
under the code, and might have been stricken 
out on notice, if insisted on. Id. 


66. In an action by the wife for money, 
which, when recovered, will be her separate 
property, subject to the management and 
control of the husband, he is properly joined 
with her as plaintiff. 

Kays v. Phelan, 19 Cal. 128. 
Van Maren v. Johnson, 15 Id. 308. 

67. In a suit to foreclose a mortgage 
executed by the husband to plaintiff, the 
wife may be made defendant if she claim the 
premises as her separate property, by virtue 
of a previous conveyance from the husband 
to her. Kohner v. Ashenauer, 17 Cal. 578. 


68. Husband and wife must join in an ac- 
tion for an injury done to the person of the 
latter, and it is immaterial that the injury 


vidual name. 
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is charged to have been committed in viola- 
tion of a contract. 


Sheldon v. Uncle Sam, 18 Cal. 526. 


69. If pending an action brought in the 
joint names of husband and wife to recover 
the wife’s separate estate, the plaintiffs 
are divorced, the action may be prosecuted 
to a judgment in the names of the same 
plaintiffs, there being no objection taken to 
the jvinder of the plaintitis by a supple- 
mental answer. 


Calderwood v. Pyser, 31 Cal. 333. 


When Husband must Sue Alone. 


70. In a suit for damages to the com- 
mon property, the wife should not be a 
party, and if so made, the complaint is de- 
murrable. Sheidon v. Uncle Sam, 18 Cal. 526. 


71. For injury effected by deceit or other- 
wise, to the common property, or business 
carried ou by means of the common prop- 
erty, the remedy is by the husband alone, 
without the wile. 

Barrett v. Tewksbury, 18 Cal. 334. 


72. Husband and wife can not recover 
jointly in an action by them ex contractu for 
the breach of a contract made with de- 
fendant for the transportation of the wife 
from San Francisco to New York. 

Sheldon v. Steamer Uncle Sam, 18 Cal. 526. 


73. But if, in such action, no demurrer be 
interposed, and if the facts stated and proven 
show that plaintiffs are entitled to relief for 
fraud practiced by detendant, or for personal 
injury to the wile, then the action, to that 
extent, is well brought; and relief will not be 
denicd on the ground that the same facts 
would support an action on the contract, in 
which the husband alone can recover. _—_Id. 


74. So, where plaintiffs, husband and wife, 
bring an action for damages for dece‘t, the 
complaint averring, ix effect, that defendant’s 
wife executed a deed of a certain lot to plaint- 
iffs, who paid therefor three thousand dol- 
lars, the purchase being induced by the 
fraudulent representations of defendant that 
his wife’s title was perfect, etc., and also that 
In consequence of this title proving worth- 
less, plaintiffs lost the lot, with valuable im- 
provements by them placed thereon, and that 
their business of hotel keeping conducted 
thereon, and of street grading connected 
therewith, was destroyed, ete.: J/el/, that 
demurrer for misjoinder of plaintiffs lics; 
that the money paid for the lot, the lot it- 
self, and the business, are, on the face of the 
complaint, common property: there being no 
averment that the wife had any separate in- 
terest in the money or in the business. 


Barrett v. Tewksbury, 18 Cal. 334. 

When the Wife may Sue, either Alone or 
Jointly with her Husband. 

75. A wife may maintain an action against 


i 
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the husband to recover money due upon - session of her separate estate, but is not 


promissory note executed by the husband 
to the wife before marriage, and which is the 
separate property of the wife. 

Wilson v. Wilson, 36 Cal. 447. 


76. There is no statutory limitation as 
to the kind of actions that may be main- 
tained by the wife, when they concern her 
separate property, or are against her hus- 
band. Id. 


77. The practice act gives to a married 
woman the right to sue without her husband, 
where the action concerns her separate 
estate. Snyder v. Webb, 3 Cal. 83. 


78. The pa act permits the wife to 
sue alone when the action is between her- 
self and her husband If it is necessary 
to introduce other parties, their introduction 
can not attect her right. 

Kashaw v. Kashaw, 3 Cal. 312. 


79. In the exceptional cases mentioned in 
section 7 of the practice act, the statute is 
not oblizatory on the wife to sue or defend 
alone; it contcrs only a privilege which in 
many cases it may be important for her to 
assert for the protection of her interests, and 
in the exercise of which the fullest liberty 
should be accorded her. When the action 
concerns her separate property, and is not 
between herself and her husband, she may 
sue with or without him. 

Van Maren v. Johnson, 15 Cal. 308. 


80. When the action concerns the sep- 
arate property, she may seek the aid of the 
court with or without the aid of her hus- 


band. Id. 


S81. Where the wife executed and deliv- 
ered to dcfendant a deed of her separate 
property, in consideration of his promise to 
pay her five hundred dollars, and sues for 
the moncy, alleging that it has not been 
paid, and that she has never consented, 
orally or in writing, that her husband might 
receive or use it: Held, that although his 
misjoinder as plaintiff is not ground of de- 
murrer, still, if the money has been paid to 
him, that fact may constitute a defense to 
the action. Kays v. Phelan, 19 Cal. 128. 


82. In an action brought to recover the 
purchase money of a lot belonging to a mar- 
rie«l woman as her separate property, the 
husband may join with her, but his misjoin- 
Ger is not a ground for demurrer. Id. 


83. ‘The husband of a married woman is 
properly joined with her as a party defend- 
ant in an action upon a partnership obliga- 
tion contracted by the wife and third per- 
sons a8 partners previous to the marriage and 
while slie was a /eme-sole. 

Keller v. Hicks, 22 Cal. 457. 


84. The wife may join with her husband 
as co-plaintiff in an action to recover pos- 


required to do so. She may sue alone. 
Calderwood v. Pyser, 31 Cal. 333. 


85. If the promissory note is the sepa- 
rate property of the wife, suit may be brought 
on it in her name alone, or the husband and 
wife may sue jointly. 

Corcoran v. Doll, 32 Cal. 82. 

86. In an action brought by a married 
woman concerning property belonging to her 
as sole trader, under the act of 1852, the 
husband need not be joined. 

Guttman v. Scannell, 7 Cal. 455. 


87. In an action under the thirteenth sec- 
tion of the forcible entry and unlawful de- 
tainer act, the tenant in possession and from 
whom restitution and damages were sought, 
was & married woman and a sole trader, and 
her husband was made a co-defendant with 
her, but no relief was asked against him, ex- 
cept for restitution of the premises: J//eld, 
that there was no misjoinder of parties of 
which either of defendants could complain. 

Howard v. Valentine, 20 Cal. 282. 


88. The seventh section of the practice act 
places married women, in respect to the cases 
therein mentioned, upon a common level with 
all other parties to actions, and imposes on 
them the responsibilities it imposes on other 
parties. Leonard v. Townsend, 26 Cal. 435. 

See the case of Wilson v. Wilson, 36 Cal. 
447. 

89. It is no longer necessary, under section 
7 of the practice act, for the wife to sue by 
prochein ami 

Kashaw v. Kashaw, 3 Cal. 312. 


Infant to Appear by Guardian, 


90. A general guardian of an infant has 
authority to institute an action on behalf of 
his ward; and where the body of the com- 
plaint shows the general guardianship of the 
plaintiff, a mistake in the designation of the 
plaintiff as guardian ad litem in the title of 
the action is one of no importance. 

Spear v. Ward, 20 Cal. 659. 

91. A guardian of an infant can not sue 
in his own name to recover money due the 
infant. Such action must be brought in the 
name of the infant by his guardian. 

Fox v. Minor, 32 Cal. 111. 


Partners. 


92. Partners can not sue one another for 
any of the business or undertakings of the 
partnership. This can only be aone in chan- 
cery by asking for a dissolution and an ac- 
count. Stone v. Fouse, 3 Cal. 292. 

Barnstead v. Empire Co., Id. 299. 
Russell v. Ford, 2 Id. SG. 


93. One partner can not sustain an action 
against his copartner for the dclivery of 
personal property belonginy to the partner- 
ship. Buckley v. Carlisle, 2 Cal. 420. 
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94. When one partner sues for an injury 
to the partnership property, and makes his 
copartner a defendant for want of his con- 
sent to join as plaintiff, the recovery must be 
entire for the whole injury. 

Nightingale v. Scannell, 6 Cal. 506. 

95. The law will not tolerate a division of 
@ joint right of action into several actions. 

e Id. 

96. A. and B. were in partnership. B. 
took forcible possession of the partnership 
property, and sold it to C. and D.: Held, 
that A. can not maintain an action for the 
partnership property and profits against B., 
C., and D. Mason v. Hatfield, 4 Cal. 276. 


Priest. 


97. The position of a priest who appears 
to have charge of church property, coupled 
with an interest, seems to be nearly analo- 
gous to that of a sole corporation in England, 
and has power to sue as an inseparable inci- 
dent to such corporation. 

Santillan v. Moses, 1 Cal. 92. 


Principal and Agent. 
Agent, When he may Sue. 


98. The note sued on, payable to the 
plaintiff, although it describes him as an 
agent for another, does not take away the 
right of the agent to sue in his own name at 
law. Ord v. McKee, 5 Cal. 515. 


99. If the plaintiff have the legal interest 
in the money sued for, the court will not 
entertain an objection that other persons for 
whom he is agent or trustee ought to sue. 

Salmon v. Hoffman, 2 Cal. 138. 


100. An attorney in fact does not hold the 
character of trustee, and is not a necessary 
party to a suit to represent the interest of the 
principal. Powell v. Ross, 4 Cal. 197. 


101. Where two persons were employed 
by the claimants of a tract of land under a 
Mexican grant, as agents to procure a con- 
firmation of the grant in the United States, 
and services are thus rendered, it is indi- 
vidual in its character, and separate actions 
may be maintained by such agent for his ex- 
penses thus incurred, 

Conner v. Hutchinson, 12 Cal. 127. 


Agent, When he can not Sue, 


102. An agent, ordinarily, can not sue in 
his own name in respect to the subject- 
matter of his agency, and this rule applies 
to consignees and indorsees of bills of lading, 
when they are in truth but the agents of the 
shippers. Lineker v. Ayeshford, 1 Cal. 75. 

103. When S., as the agent of R., loans 
the money of h., an action against the 
borrower to recover it must be brought in 
the nameofR.  S. can not sue for the money. 

Swift v. Swift, 46 Cal. 267. 


PARTIES TO ACTIONS. 


104. H. purchased goods of P. and M., 
which were cousigned to P., an agent; H. 
failing to pay for the goods upon ‘ielivery, 
P. brought an action to recover the purchase 
money: //eld, that P. had no right of action 
in his own name. It seems that if the pur- 
chase had been made directly from P., 
although the goods belonged to another, the 
rule would be different. 

Phillips v. Henshaw, 5 Cal. 509. 


105. A., of Liverpool, shipped certain 
goods to San Francisco, and indorsed the 
bills of lading to the plaintiff, his agent, and 
became a bankrupt before the arrival of the 
goods: /feld, it appearing on the face of the 
complaint that the plaintilf was a mere naked 
ayent of the shippers, that he could not re- 
cover the goods in his own name of the master 
of the ship, who claimed to hold the goods 
for the assignees in bankruptcy of A. 

Lineker v. Ayeshtford, 1 Cal. 73. 

106. The indorsement of a bill of lad- 
ing, prima facie, vests the property in the 
goods mentioned therein in ile indorsee, but 
a bill of lading is not a negotiable instru- 
ment, so far as to enable an indorsee who has 
no property, either general or special, in the 
goods, and no lien thereon for advance or 
otherwise, t sue the master of the ship 
in his own name for non-delivery of the 
goods, when it appears on the face vf the 
complaint that the plaintiff, the indorsee, is 
a mere naked agent of the shippers. Id. 


When the Principal may Sue. 


107. A principal may sue in his own name 
on a contract in writing, made and signed 
by his agent without disclosing his principal; 
but, in order to maintain the action, the 
principal must show the agency, and the 
power of the ayent to bind lim at the time. 
But, in such a case, the defendant may make 
the same defenses against the newly dis- 
covered principal as he could against the 
agent with whom he dealt as principal. 

Ruiz v. Norton, 4 Cal. 358. 

108. Under the one hundred and fifty- 
fourth section of the act of 1856 (370) the 
person entitled to recover the penalty is the 
party who contracts, or offers to contract, for 
the transmission of the dispatch. He may, 

robably, do this by his agent or servant. 
But when the contract is made by a party as 
agent of another, in order to give a right of 
action to the principal, the fact of agency 
must be shown. 


Thurn v. Alta Tel. Co., 15 Cal. 472, 


109. A principal has a right to waive a 
tort against his tactor, and bring an action 
to ee tg him to account, and for the net 
proceeds arising from the sales, when the 
plaintiff can only recover the net proceeds of 
sales effected by him, after deducting neces- 
sary charges and commissions. 


Lubert v. Chauviteau, 3 Cal. 462, 


PARTIES TO ACTIONS. 
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of a deceased tenant in common can unite 


110. The owner of a ship, chartered by 


end in the name of his agent, may, although 
le is not meutioned in the charter party, be 
shown by extrinsic evidence to be the 
prin: ipal in the contract, and will be allowed 
w avail himself of its provisions. 

Brooks v. Miuturn, 1 Cal. 482. 


111. A surety paying a debt, for which 
several persons are lial in distinct propor- 
tions as principals, can not maintain a joint 
action avainst the principals for the amount 
thus paid, but his remedy is by a several ac- 
tion against each upon the implied assumpsit 
of each to reimburse what was thus paid for 
him. Chipman v. Morrill, 20 Cal. 130. 


Tenant in Common, Joint Tenants, Coparce- 
ners, and Copariners. 


112. Joint tenants must join in.an action 
for possession of land jointly held. The fail- 
ure to do so is fatal to a recovery. 

Dewey v. Lambier, 7 Cal. 347. 


113. A tenant in common of lands, em- 
ployed as agent by special agreement be- 
tween himself and co-tenant to take charge 
of the land, make sales thereof at certain 
prices, receiving a commission of five per 
cent. on sales, may sue his co-tenant for the 
services rendered in respect to the land, out- 
side of selling it. 

Thompson v. Salmon, 18 Cal. 632. 


114. One tenant in common of real prop- 
erty, in the actual possession thereof, may 
maintain an action, under the two hundred 
and fifty-fourth section of the practice act, to 
determine the validity of an adverse claim of 
title thereto by a co-tenant. 

ss v. Hcintzen, 36 Cal. 313. 


115. Tenants in common may join as 
plaintiffs in an action fur damages for the 
sale of jland under an erroneous judgment, 
which is afterwards reversed, and if one of the 
tenants in coinmon is dead, his executor or 
administrator may join as plaintiff with the 
other tenants. 

Reynolds v. Hosmer, 45 Cal. 617. 


116. Actions for the diversion of the 
waters of ditches are in the nature of actions 
for the abatement of nuisance, and may be 
maintained by tenants in common in a joint 
action. De Jobnson v. Sepulbeda, 5 Cal. 149. 

Parke v. Kilham, $ Id. 79. 


117. One of several tenants in common has 
a right to sue alone for his moiety. 
Covillaud v. Tanner, 7 Cal. 38. 


118. Tenants in common in a mine, each 
owning undivided interests, acquired at dif- 
ferent times, may sue jointly to recover pos- 
session of all of their several undivided in- 
terests. Goller v. Fett, 30 Cal. 481. 


119. Tenants in common can unite in this 
state by statute in an action for the pos- 
session of real property, and the executor 


with the co-tenants of his testator in such 
actions. Touchard v. Keyes, 21 Cal. 202. 


120. One tenant in common may sue a 
party in possession by adverse claim, 
and recover the premises, if plaintiff repre- 
sents the better title. 

Collier v. Corbett, 15 Cal. 183. 


2121. Such grantce, though scised in fee of 
only an undivided interest in the particular 
parcel of land, may recover in ejectment 
the whole of that parcel, as against all per- 
sons except the original co-tenant and his 
grantce. He is entitled to the possession of 
the entire premises as against all other par- 
ties. Stark v. Barrett, 15 Cal. 361. 


122. A tenant in common with other loca- 
tors of a mining Claim can maintain an ac- 
tion for the recovery of the land without 
joining his co-tenants; and if he improperly 
join any other person, objection to this 
joinder must be taken in the answer. 

Morenhaut v. Wilson, 52 Cal. 263. 


Sheriff. 


123. The sheriff who levies an attachment 
by virtue of the process of the court has not 
the right of property in the debt, and can 
not maintain an action in his own name for 
the recovery of the debt. 

Sublette v. Melhado, 1 Cal. 105. 


State. 


124. An action upon a duty due by an 
auctioneer to the state under a special stat- 
ute, not being a prosecution, but a civil ac- 
tion for the recovery of money due the state, 
ig properly brought in the name of the 
state. State v. Poulterer, 16 Cal. 532. 

In the absence of any statute the state 
can not be sued, and a judgment against 
her is erroneous. 

People v. Talmage, 6 Cal. 256. 

125. In an action brought to annul a 
patent for land sold without authority of 
law, the state, and persons who have a right 
to mine on the land under the mining laws 
of this state, may be joined as plaintitts. 

People v. Morrill, 26 Cal. 352. 
Wilson v. Castro, 31 Id. 420. 

126. The attorney-general is the only 
person authorized to appear for the people in 
the supreine court, and a private person can 
not at his election use the name of the peo- 
ple to obtain redress for private wrongs. 

People v. Pacheco, 29 Cal. 210. 

127. If the state has no interest in the 
subject-matter an information on the relation 
of the attoruey-general, on behalf of the 
state, to annul a} atent, can not be sustained, 

People v. Stratton, 25 Cal. 244. 

128. The poopie of the state, without a 
relator, may bring an action to compel, by 
writ of mandate, the board of super- 
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visors of a county to issue bonds to raise 
money to improve roads, when there is an 
act of the legislature requiring the bonds to 
be issued. People v. Supervisors, 50 Cal. 561. 


129. The question whether the act estab- 
lishing the court is constitutional and valid 
can not be litizated in an action of this char- 
acter brought by a private person for the rea- 
son that the people are interested, and are 
entitled to be heard in the inatter. 

Fraser v. Freclon, 53 Cal. 644. 


DEFENDANTS. 


130, There is no error in permitting the 
urchasers of the dcfendant’s title at a sher- 
‘sa sale to defend the action, if they rely 
wholly on dcfendant’s title, and do not deny 
his possession. 


Mcl’adden v. Wallace, 38 Cal. 51. 


131. In an action to enforce a lien on 
property in the adverse possession of a third 
person, the person in possession must be 
male a party defendant; otherwise the judg- 
ineut, as to him, is void. 

Wingard v. Banning, 39 Cal. 543. 


132. Where the plaintiff's cause of action 
consists of several items, parties who are 
separately, and not jointly, affected by the 
diflerent items can not be joined as defend- 
ants. Miller v. Curry, 53 Cal. 665. 


133. If the acts and threats of a person 
taken by themselves do not make a case 
which would support an action against him, 
his mere joinder in an action as a defendant 
with others who have severally, and without 
concert or collusion with him, done similar 
acts or made similar threats, will not create 
@ liability on his part. 

Keyes v. Little York Co., 53 Cal. 724. 


134. The cases governing the joinder of 
parties considered, aud ke/d, that where an 
action for a tort is brought against several 
co-defendants, it i3 essential that the wrong 
complained of be joint. Id. 


See PLEADINGS. 


135. If the plaintiff moves on the nine- 
teenth of Apel for an order to bring in an 
additional party asadefendant, and the 
order is made, and on the thirteenth of May 
stipulates that such party may file an answer 
nunc pro tune, as of the ninetcenth of April, 
the plaintitf is cstopped from saying that 
such defendant was not a party, and in court 
from the nineteenth of April. 
Lawrence v. Ballou, 50 Cal. 258. 
136. A judgment rendered against a 
varty who is brought in by motion as a de- 
Paden after the trial is concluded is erro- 


Id. 


137. Where the answer discloses the fact 
that persons not parties to the action have 
succecded to the defendant’s interest, in 


neous as to such party. 
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whole or in part, it is the duty of the pla*J+- 
iff to amend and bring in those part’, 
and if he neglects to do so, the court, a! sts 
own motion, should order it to be dos at 
the proper time in order that the whole con- 
troversy aaa A be settled in one action. 
obinson vy. Gleason, 53 Cal. 38. 


138. A party can not occupy the deable 
character of debtor and creditor. And 
where the plaintiff was himself the sub- 
scriber to paper upon which his clair. was 
founded, his hability and that of the dc fend- 
ant was of the same character, and ‘vould 
not constitute the defendant a debtor cf the 
plaintiff. Smith v. Truebody, 2 Cal. 341. 


Agent. 


139. A public officer who stands in re- 
lation of agent of the government, or of the 
public, is not personally liable upca con- 
tracts made by him as such officer, and 
within the scope of his legitimate duties; 
but this reason does not apply when neither 
the boven nor the public in aay way 
can considered or held responsitle for a 
contract made by a person, although, a pub- 
lic officer. Dwinelle v. Henriquez, 1 Cal. 392. 


140. Where a party makes a purchase 
from an innocent agent, who afterwards 
parts with the money of his principal, and it 
afterwards turns out that such ),urchase 
avails the purchaser nothing: J/e/d, that no 
legal right of complaint will le against the 
agent. Engels v. Heatly, 5 Cal. 136. 


141. If, on the face of an instrument not 
under seal, executed by an agent, with com- 
petent authority, by signing his own name 
simply, it appears that the agent ex 2cuted it 
in behalf of the principal, the principal, and 
not the agent, is bound. 

Hazkill v. Cornish, 13 Cal. 45; Id. 221. 

Sce also 21 Cal. 45; Love v. S.erra Ne- 
vada Co., 32 Id. 65-4. 


142. If an agent, in executing a contract, 
use terins Which charge himself, he may be 
sued upon tne instrument itself as the con- 
tracting party; but itis otherwise if the con- 
tract contains terms which bind the principal 
only. Hall v. Crandall, 29 Cal. 568, 


Attorney at Law. 


143, Where an attorney is charged with 
being a party to a fraud in obtaining a judg- 
ment for his client, in a suit brought to sct 
aside the judgment he may be properly 
joined with his chent as defendant. 


Crane v. Hirshfelder, 17 Cal. 467. 


Bondholders. 


144. When should be made parties. 
Hutchinson vy. Burr, 12 Cal. 103, 
Patterson v. Yuba, Id. 105. 


PARTIES TO ACTIONS, 


Counties. 


145. Counties are quasi corporations, 
and can sue and be sued. 
Price v. Sacramento, 6 Cal. 254. 
146. The right to sue a county is not 
limited to cases of tort, malfeasance, etc., 
but is given in evey case of account, after 
presentation to, and rejection by the board 
of supervisors. Id. 
147. The statute providing that no person 
shall sue a county for any demand, unless 
the claim has first been presented to the 
board of supervisors, and been by them re- 
jected, applics as well to actions arising out 
of turt as upon contract. 
McCann v. Sierra, 7 Cal. 121. 


148. Suits brought for or against a county 
shall be by or in the name of such county. 
(Stats. 1854, 194.) So where the grounds of 
relief are based upon the abuse of power 
by the city corporation, its agents or serv- 
ants, the partics whose action is impeached 
are necessary parties. Id. 


149. At common law an action did not he 
against a county, and this was the law of 
this state until the eighteenth of May, 184. 
The law passed May 1, 1854, exempting 
the property of counties from a forced sale 
under execution, did not affect the obligation 
of plaintiilfs contract with the county, for 
it was but an atlirmance of the common law. 

Gilman v. Contra Costa, 8 Cal. 52. 


150. The people of a county are not a 
corporation, nor can they sue or be sued. 
Smith v, Myers, 15 Cal 33. 


151. Boards of supervisors can not be 
sued in their official character, in ordinary 
common law actions, for claims against the 
public, county, or village they represent, 
without express statutory provision. 

Hastings v. San Francisco, 18 Cal. 49. 


152. Where a board of supervisors con- 
sists of three members, at least two of them 
should be made defendants in an action 
brought to enjoin the board from purchasing 
property for the use of the county. 

Trinity v. McCammon, 25 Cal. 119. 


Executor and Administrator. 


153. Where a plaintiff in an action to 
foreclose a mortgage against a party who 
has died since the service of the summons, 
and before judgment, asks for a decree of 
sale of the mortyaged premises, and if the 
same is not suthcient to discharge the debt, 
then for a judgment over against the estate, 
the administrator is a nec party to 
the suit. Belloc v. Rogers, 9 Cal. 123. 

154. An action may be maintained in the 
district court against an executor or admin- 
istrator, to foreclose a mortgage upon real 
estate exccuted by his testator or intestate, 
although the debt secured by the mortgage 
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has been presented as a claim to the exec- 
utor or administrator, and allowed by him, 
and also by the probate judge of the county, 
where the only object of the action is to 
reach the property mortgaged and subject it 
to sale, and have the proceeds applied to 
the payment of the debt secured, and a 
judgment is not asked against the general 
estate of the deceased for the debt or any 
part of it. Fallon v. Butler, 21 Cal. 24. 


155. Where one of two partners executes 
a mortgage upon his separate property to 
secure a debt of the firm, an action to fore. 
Close the mortgage may, after the death 
of the mortgagor, be maintained ayainst his 
executor, without any showing by the 
plaintiff that the partnership is insolvent, or 
that he has pursued his remedy upon the 
debt against the surviving partuer. 
S. & L. Soc. v. Gibb, 21 Cal. 595. 


156. In such action, where the surviving 
partner is alsothe executor of the deceased 
artner, and claims as his devisce an interest 
in the mortgayed property, there is no mis- 
joinder in makiny him, as an individual, a 
co-defendant with himself as executor. Id. 


157. In suit in equity for the dissolution 
of a copartnership, partition of the partner- 
ship property, and an adjustment and pay- 
ment of the debts of the concern, where the 
property stands in the name of a deceased 
partner, the administrator and the heir 
should be made parties to rebut the presump- 
tion of ownership on the part of the estate, 
arising from the fact that the real estate 
stood upon the record in the name of the e- 
ceased, and the administrator had possession 
of the personal property. These objects 
could only be accomplished by proceedings 
in the district court, as the probate court did 
not possess the judicial means of giving re- 
lief. Gray v. Palmer, 9 Cal. 616. 

158. Where several persons have been 
jointly concerned in a series of fraudulent 
acts, they may be united as defendants in a 
suit to annul the fraudulent acts, although 
the gains they realize by such acts are sev- 
eral. Andrews v. Pratt, 44 Cal. 309. 

159. The statute makes official bonds 
joint and several, and the administrator of 
a deceased officer need not be joined in suit 
against the sureties on such bonds. 

People v. Jenkins, 17 Cal. 500. 

160. In case of joint and several con- 
tracts, an administrator can not be joined 
with the survivor. 

Humphreys v. Crane, 5 Cal. 173. 

161. In actions upon joint and scveral 
contracts or obligations, an administrator 
can not be joined with the survivor, because 
the one is joined de bunis testatorix, and the 
other de bonis propriis. 

May v. Hanson, 6 Cal. 642. 

162. In this state, all the property, both 


1100 


real and personal, belonging to the estate of 
a deceased person goes into the possession of 
the administrator, who is, therefore, a neces- 
sary party to all suits affecting it. 

Harwood v. Marye, 8 Cal. 580; 9 Id. 123. 


163. The general right to sue an adminis- 
trator was taken away by the statute. The 
claimant must present his claim, otherwise 
he can maintain no action thereon against an 
administrator or executor. (Laws 1551, p. 
405, sec. 136.) Mortgages and liens of 
record form no exception to the rule. 

Ellisen v. Halleck, 6 Cal. 393. 

Falkner v. Folsom, Id. 412. 

Hentsch v. Porter, 10 Id. 559; 27 Id. 354. 


ITushand and Wife. 


164. In this state, the wife can appear in, 
and defend an action, separately trom her 
husband. To enable her to do so, she must 
possess, as defendant, all the rights of /eme- 
solr, and be able to make as binding admis- 
sions in writing, in the action, as other 
parties. Alderson v. Bell, 9 Cal. 315. 


165. Where, in suit against husband and 
wife to forecluse a imortyaye given by the 
husband, and also to set aside a couveyance 
of the property from him to her, for fraud, 
the inference from the language of the com- 
piaint is that the conveyance was made in 
the ordinary forin of conveyance on purchase, 
and during marriage; and the wife dcmurs, 
on the ground that there is a misjoinder of 
parties, in making her a defendant: J/eld, 
that if she claimed the premises as her sep- 
arate property by virtue of the conveyance 
from her husband, that circumstance was 
suflicient to justify plaintiff in making her a 
defendant. Kohner v. Ashenauer, 17 Cal. 578. 


166. Where the homestead was claimed 
by the husband, in an action in which he was 
alone defendant, to foreclose a mortgage 
made by him alone, since marriage, neither 
the rights of the husband nor wife could be 
affected by the proceedings in that case, the 
wife not being a party. Legal proceedings, 
to be conclusive against either, must embrace 
both. Revalk v. Kraemer, 8 Cal. 66. 

Marks v. Marsh, 9 Id. 96. 


167. The fact that a wife executes a mort. 
gage with her husband 1s a suthcient reason 
for making her a party defendant along with 
her husband in an action to foreclose the 
same, without any allegation as to her inter- 
est in the property mortzaged. 

Anthony v. Nye, 30 Cal. 401. 


168. Where the wife is made a party de- 
fendant with her husband, it is no objection 
to the right of the plaintiff to recover that 
the wife was denied the benetit of a separate 
trial. Deuprez v. Deuprez, 5 Cal. 387. 


169. A married woman whose husband is 
sued in partition is a necessary party if she 
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claims a homestead right to or an interest in 
the property in dispute. 
De Uprey v. De Uprey, 27 Cal. 329. 


170. Where the defense of the wife is 
a special one, she can defend for her own 
right, as well when sued jointly with her 
husband, as if the trial was separate. 

Deuprez v. Deuprez, 5 Cal. 387. 


Partners. 


171. Where two or three partners in a 
mine make a contract with a person not in- 
terested in the same, by which he becomes 
entitled toa share of their interests, and a 
like share of the profits of their interests, 
the two are the only necessary parties de- 
fendant in an action brought by the person 
they contract with, to determine his right to 
a share in the mine and a corresponding 
share of the profits on their interest. 

Settembre v. Putnam, 30 Cal. 490. 


172. In an action to take an account of a 
mining partnership and dissolve the same, 
and sever the interests of the several part- 
ners, all those owning interest in the part- 
nership are necessary parties. Id. 


State, 


173. In the absence of any statute to that 
effect, the state can not be sued, and a judg- 
ment against her is erroneous. 

People v. Talmage, 6 Cal. 256. 


174. In a case where a citizen claims to be 
injured by an alleged failure of a state oflicer 
to do his duty, the state is nota formal party 
to the record, nor responsible for costs in any 
event. Nor if the othcer has failed to do 
his duty, can the state be injured by the 
decision of the court. Neither can she be 
injured if the officer does his duty, and is 
sustained by the court. 

Nougues v. Douglass, 7 Cal. 65. 


Sole Trader. 


175. In an action against a married 
wonan, alleged to be a sole trader under the 
act of April, 1852, on a contract executed by 
her as such, it is improper to join her hus- 
band with her as defendant, and a complaint 
so drawn is demurrable. 

MckKune v. McGarvey, 6 Cal. 497. 


176. The effect of the statute is to make 
such marricd woman a /feme-sole as to the 
particular business in which she is engaged. 

Id. 


177. A married woman who became a sole 
trader under the act of 1852, for the purpose 
of keeping a public-house and farming, could 
lawfully execute and deliver in her own 
name a valid promissory note for the pur- 
chase money of land conveyed to her for use 
in said business, and could also execute, in 
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her own name, a valid mortgage on the same 


to secure the purchase money. 


inden v. Mullen, 29 Cal. 564. 


Sureties. 


178. One of four sureties having paid the 


common debt, two of the sureties being in- 
solvent, may sue the 
his half of the debt, without joining the in- 
solvents as parties. 

Burroughs v. Lott, 19 Cal. 125. 


IN PARTICULAR ACTIONS AND 
CAUSES OF ACTION. 


Bill of Lading. 


179. Where a suit is brought upon a bill 
of lading to the plaintiff jointly wit another, 
the plaintiff has no separate cause of action. 

Mayo v. Stansbury, 3 Cal. 465. 


Contracts, Joint and Several. 
Plaintiffs. 

180. Where a joint contract was made 
by M. and C. for the purchase of a quantity 
of flour of defendants, and the deteadanee 
delivered one portion of the flour to M., and 
another to C. on their respective orders, and 
received payment for the same from them 
severally, and scttled with C., and then can- 
celed the contract with regard to him, and 
M. afterwards sucd for damages alleged to 
have becn sustained by him alone on the 
contract: IJeld, that if plaintiff relied upon 
the original contract between him and C., 
and the defendants, he could not sue without 
joining C. in the action. 

McGilvery v. Moorehead, 3 Cal. 267. 


181. Where T. and C. execute a joint 


lease to L. to certain premises, and it was 
specified in the lease that twenty dollars rent 
should be paid to T. and twenty dollars to 
C., and on breach of the terms of the lease on 
the part of the lessee, T. and C., the lessors, 
brought a joint suit to recover the rent and 
restitution of the premises: //eld, that there 
was no misjoinder of parties plaintiff. 
Treat v. Liddell, 10 Cal. 302. 
182. An assignment of a contract with 
B. as a security fora debt, and also in con- 
sideration of a covenant not to sue upon the 
debt, entitles the assignee to sue on the con- 
tract in his own name. 
Warner v. Wilson, 4 Cal. 310. 


183. If A. enters into a contract with B. 
for the conveyance of a tract of land, where- 
by B. acquires a right to a conveyance of the 
entire tract, and B. afterwards assigns to 
two or more persons, giving to each a sepa- 
rate conveyance of his equitable title to 
distinct and separate parcels of the land, the 
assignees of B. may maintain a joint action 
avainst A. for a specilic formance of the 
contract. Owen v. Frink, 24 Cub We. 


remaining surety for 
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184. A contract to perform work on a 
street in San Francisco may be assigned, and 
the assignee, if ho fulfills the conditions of 
the same, can enforce it; and if such contract 
has been assigned, and the assignec performs 
the contract, the warrant, when issued for 
the work, may be delivered to the original 
contractor, who may make demand for its 
payment. Taylor v. Palmer, 31 Cal. 240. 


185. If A. owns a lot ona street to be im- 
proved, and takes the contract, and then as- 
signs to B., who performs the contract, B. 
may sue A. for the assessment against his 
lot. Id. 

Defendants. 


186. In an action for damages for a 
breach of contract, where no other person 
has acquired an interest in the matter in dis- 
pute, only the parties to the contract sued 
on should be made parties to the action. 

Barber v. Cazalis, 30 Cal. 92. 


187. Where the contract declared on is 
joint, and there is no evidence showing that 
one of the parties sued was party to the con- 
tract, he can not be made liable on the con- 
tract. His receipt of money on account 
of the work done is not enough to fix his 
liability. This is a mere circumstance to be 
left to a jury, on the question of his being a 
party to the contract. 

Kritzer v. Warner, 4 Cal. 231. 


188. This section is in derogation of the 
old rule of common law, that one or all, and 
not any intermediate number, may be sued. 

Stearns v. Aguirre, 6 Cal. 183; 25 Id. 526. 

Lewis v. Clarkin, 18 Id. 399. 


1€9. The common law rule that where 
defendants are sued on a joint contract, re- 
covery must be had against all or none, is 

inoditied by our practice act. 
18 Cal. 402. 


People v. Frisbie, 
189a. Ina suit ageinst two on a joint 
assessment for taxes, judgment may be 
rendered against cne only of the defendants, 
if the other be not liable. Id. 


190. It isno misjoinder of parties defend- 
ant for the plaintiff to sue one, or any num- 
ber more than one, of all the persons severally 
liable upon the same obligation or instrument. 

People v. Love, 25 Cal. 520. 
191. Under this section a plaintiff may, 
at his election, sue one or more, or all the per- 
gons severally liable upon the same obliga- 
tion or instrument. id. 


192. Whcre the obligors in a sheriff's 
bond bind themselves jointly and severally, 
in specific suins designated, they may all be 
joined in the same action, but separate judg- 
ments are required. 

People v. Edwards, 9 Cal. 256. 

3193. It seems that the joinder of two 
pezsons as co-defcadan:s, who have no 
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joint interest in the subject-matter of the 
suit, and are under no joint liability, will, 
unless the mistake be corrected in the court 
below, be error. 

Sterling v. Hanson, 1 Cal. 478. 


Divorce. 


194. The wife, in a suit for divorce, may 
make a party of any one claiming an interest 
in the common property. 

Kashaw v. Kashsw, 3 Cal. 312. 


Ejectment, 
Plaintiffs. 


195. A tract of land was held by several 
tenants in common, and, on partition, a cer- 
tain portion was set apart and quitclaimed to 
plaintiff, representing M., who had conveyed 
to plaintiff as security for indorsements. An- 
other portion of the land was set apart and 
quitclaimed to H. The portion thus received 
by H. was subsequently conveyed to plaint- 
iff, and embraces the land in controversy: 
fJeld, that plaintiff is not mortgagee of the 
premises; that even if he held the premises 
conveyed by H. to him as security for the in- 
dorsements of M., it was as trustee of the le- 
gal title; that the title had passed from H., 
and had never been in M., except of an un- 
divided interest before the partition, and was, 
therefore, in plaintiff, who could maintain 
ejectment. Scaward v. Malotte, 15 Cal. 304. 


196. A person having an equitable title 

to land can not maintain an action to recover 

‘possession of the same, but such action must 

> broucht in the name of the person in whom 
the legal title is vested. 

Emeric v. Penniman, 26 Cal. 119. 


197. In ejectment for common property 
the action should be in the name of the hus- 
band alone. Mott v. Smith, 16 Cal. 533. 


198. A non-resident alien may doubtless 
maintain ejectment. 
People v. Rogers, 13 Cal. 165. 
199. Where, in ejectment, plaintiff and 
defendant deraigned title from one Bennett, 
who dicd in August, 1849, plaintiff claiming 
by deed from Bennett’s heirs, and defendant 
by deed to his grantors from Bennett himself 
in March, 1349, which latter conveyance mis- 
described the premises, and defendant set up 
in his answer asan equitable defense this sale 
by Bennett to defendant’s grantors prior to 
Bennett's death, the mistake in the descrip- 
tion and knowledge of the sale, and the mis- 
take on the part of the plaintiff when he pur- 
chased from the heirs: //eld, that the defense 
was good, and that the necessary parties 
Saeco the court; that in a direct suit 
brought by defendant to have this mistake 
corrected and adced made to him, plaintiff 
only (and not the heirs of Bennett) would be 
& necessary party. , 


Lestrade v. Barth, 19 Cal. 660. 
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Defendants. 


200. The thirteenth section of the practice 
act, concerning parties, has no application to 
the action of ejectment. It refers to cases in 
equity. Garner v. Marshall, 9 Cal. 268. 


201. The action to recover the possession 
of real estate must be brought avainst the 
person who at the commencement of the ac- 
tion is the occupant and withholds poxsses- 
sion. Hawkins v. Reichert, 23 Cal. 534. 


202. The plaintiff may join any number of 
parties defendant, without regard to the ex- 
tent or character of their possession, subject 
only to their right to answer separately and 
have separate verdicts. 

Ritchie v. Dorland, 6 Cal. 33. 
Winans v. Christy, 4 Id. 70. 


203. Ejectment isa possessory action, and 
must be brought against the occupant; it de- 
termines no rights but those of possession at 
the time, and it matters not who has, or 
claims to have, the title of the premises. 

Garner v. Marshall, 9 Cal. 268. 

Burke v. Table Mt. W. Co., 12 Id. 403. 
Dutton v. Warschauer, 21 1d. 609. 
Fogarty v. Sparks, 22 ld. 148. 

Owen v. Fowler, 24 Id. 192. 

Lyle v. Rollins, 25 Id. 440. 

Hawkins v. Reichert, 28 Id. 534. 

Klink v. Cohen, 13 Id. 623. 


204. In an action of cjectment to recover 
an undivided interest in a mining claim, 
it is not necessary to make partics defend- 
ants in such action who are in possession of 
such claim, holding other undivided inter- 
ests, and who claim no right to the intcrest 
sued for. Waring v. Crow, 11 Cal. 366. 


205. It is only necessary, in such a case, 
for the plaintiff to sue the party who inter- 
feres with his rights. I 


206. Where the occupant is the mere serv- 
ant or employee, his occupation may be 
the occupation of his employer, and if so, the 
employer should be made the defendant in 
ejectinent. Hawkins v. Reichert, 25 Cal. 534. 


207. When the demanded premises are 
in possession of a tenant, the tenant is 
the proper Laie defendant in ejectment. 
The landlord is not a proper party defend- 
ant, and if made so the court will, on mo- 
tion, order a nonsuit as to him. 

Dimick v. Derringer, 32 Cal. 488. 


208. If a defendant in ejectment conveys 
the land pending the litization, and the 
grantee enters upon the land with or with- 
out notice of the pending suit, he is not only 
liable to be dispossessed by the writ of 
restitution, if the plaintiff obtains judgment, 
but is also bound by the judginent as an in- 
strument of evidence, to the same extent as 
it would have been binding upon his grantor 
had no conveyance been made. 


Wattson v. Dowling, 26 Cal, 124. 
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209. When the premises are unoccupied, 
parties out of possession claiming title, 
which claim 1s accompanied with the exercise 
of acts of ownership, as inclosure, cultiva- 
tion, and the like, may be made defendants. 

Garner v. Marshall, 9 Cal. 268. 


210. A judgment recovered in ejectment 
against a portion of several co-tenants will 
not be reversed because all the co-tenants are 
not made parties defendant. 

Coleman v. Clements, 23 Cal. 245. 


211. If the tenant in possession is sued in 
ejectment, the landlord may, in cases in 
which his title is drawn in issue, be permit- 
ted to defend the action in the name of the 
tenant, but not in his own name. 

Dimick v. Derringer, 32 Cal. 488. 


212. The appearance or substitution 
of the landlord should be entered of record, 
and only alluwed upon notice to the parties. 
After it is once properly made, the tenant 
can not interfere with any subsequent pro- 
ceedin;'s to the prejudice of the landlord. 

Dutton v. Warschauer, 21 Cal. 609. 


213. Where, without any order of record, 
the landlord, at the request of the tenant, 
appeared in fact and conducted the defense 
to judyment in the lower court: Held, that 
it was too late to object in the appellate 
court to the want of the order; and that the 
landlord was entitled to the control of the 


appeal. Id. 
214. In an ejectment case for a large tract 
of land, and in which many fictitious defend- 
ants were named: //e/d, that a person, not 
named nor served as a party, and who had 
neither appeared, answered, nor demurred, 
nor asked to be made a party, was a stranger 
to the proceedings, and could not, though an 
owner of land embraced within the tract 
sued for, maintain a motion to dismiss the 

action as to such land. 
Soule v. Billings, 42 Cal. 285. 


See EJECTMENT. 


Fraud. 


215. An action founded upon a fraud can 
not be maintained by a party to the fraud. 
Dupuy v. Williams, 26 Cal. 313. 


216. A creditor of the estate of a deceased 
person whose claim has been established, 
may maintain an action in equity to reach 
property fraudulently conveyed by the 
testator in his life-time. 

Hills v. Sherwood, 48 Cal. 386. 


Injunction. 


217. In a bill to enjoin the issuance of 
bonds of the city and county of San Fran- 
cisco by the fund commissioners, created by 
the act of April 20, 1858, for the claims ap- 
proved by the board of examiners, it is 
necessary that some of the persons to whom 
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the bonds are to be issued should be parties 
to the action. 
Hutchinson v. Burr, 12 Cal. 103. 


218. In an action to restrain the issuance 
of bonds by an incorporated company, the 
persons to whom the bonds are to be issued 
are necessary parties to such action. 

Patterson v. Yuba, 12 Cal. 105. 


219. It would also be a fatal objection to 
a bill in equity by defendant, to set aside 
the patent in this case for fraud in its pro- 
curement, that Fremont, the patentee, is not 
a party. He would bea necessary party to 
any procecding to avoid or sect aside his 
patent, on the ground that it was issued 
through fraud or misrepresentation. His 
rights can not be determined or impaired in 
any side suit between third partics. 
Boggs v. Merced M. Co., 14 Cal. 279. 


Judgment. 


220. To enable the assignee of a judgment 
to sue on the appeal bond {filed in the cause, 
he must have an assignment of the bond. 

Moses v. Thorne, 6 Cal. 87. 


Malicious Prosecution, 


221. An action for malicious prosecution 
lies against several defendants, and the gist 
of the action is the malicious prosecution, 
and probably the cause of action is complete 
before acquittal. Dreux v. Domec, 18 Cal. 83. 


Promissory Notes and Drafts. 


222. The on of a promissory 
note, whether obtained before or after ma- 
turity, is prima facie evidence of ownership. 
The transfer, with or without value, confers 
upou the holder the rizht of action. 

McCann v. Lewis, 9 Cal. 246. 


223. His right to maintain the action can 
not be questioned on the ground that it be- 
longs to a third party, except the defendant 
pleads payment to, or offset against that 
party. Price v. Dunlap, 5 Cal. 483. 

Gushee v. Leavitt, Id. 160. 


224. The holder of negotiable paper, 
indorsed before maturity, is supposed to be 
the bona fide owner of the same, and all in- 
tendments are in favor of his right. 

Palmer v. Goodwin, 5 Cal. 458. 


225. The presumption of the law is in 
favor of such holder, to rebut which it is 
necessary to show by competent testimony 
that he is not the bona side holder, or that 
the note was not indorsed until after ma- 
turity, or some other fact from which the 
law will imply a fraud. Id. 

226. Where a new promise is made to 
the payee of a promissory note, the indorsee, 
to whom the note is afterwards transferred, 
may maintain an action upon it. He suc- 
ceeds, in such cases, to the rights of the 


1104 


payee. Same rule holds where a new prom- 
ise is relied on to obviate a discharge in in- 
solvency. Smith v. Richmond, 19 Cal. 476. 


227. Under our statute of April, 1850, 
the holder of a non-negotiable note has a 
right of action, not only against his imine- 
diate assignor, but also against previous as- 
signors; in short, against every person from 
whom the note has passed by assignment. 

Hamilton v. McDonald, 18 Cal. 128. 


228. An order in the following words: 
‘*Messrs. F. Huth & Co.—Please hold to the 
order of William Pope & Sons, of Boston, 
five hundred pounds sterling of insurance 
effected on cargo of bark Elvina, and oblige, 
etc.,” is an equitable assignment of the funds 
in the hands, or to come into the hands, of 
the drawecs to the payees. 

Pope v. Huth, 14 Cal. 403. 


229. A contract not to run boats on a 
certain line of travel, and on failure to com- 
ply with such contract, to pay fifteen thou- 
sand dollars, is an instrument in writing, 
and assignable by our laws. 

Cal. S. N. Co. v. Wright, 6 Cal. 261. 


230. If, in an action on a promissory note, 
it appears tuat the legal title is wholly in 
the plaintiff, it is error for the court to per- 
mit another to be joined with him as plaint- 
iff, although such other may have an equi- 
tablo right to a part of the proceeds of 
the note when collected. 

Curtis v. Sprague, 51 Cal. 239. 


231. An order drawn upon defendant for 
an amount due from the defendant, is a prima 
Jacie assignment of the debt due. Even if it 
was only for part of a debt, no one could 
make the objection but the defendants. 

McEwen v. Johnson, 7 Cal. 260. 
Wheatly v. Strobe, 12 Id. 97. 
Pope v. Huth, 14 Id. 403. 

And the drawees having notice of such as- 
signinent, are liable to the payces for the 
amount, without an express promise to bey 
it. 

Real Estate, Actionsin Rem. 


232. It is not error to make the real estate 

a party, as in proceedings in rem in an ac- 
tion to collect taxes. 

People v. Rains, 23 Cal. 131. 


233. The assessor may assess real estate 
to any person whom he finds in the posses- 
sion, charge, or control of it, and such person 
is liable for the taxes, as well as the property 
assessed. Id. 

234. Several parties can not, in a joint 
action, recover damages for the use and oc- 
cupation of two or more tracts of land, which 
they own in severalty. 

Tennant v. Pfister, 5] Cal. 512. 


Reward. 


235. An agreement, by one who has lost 
property by fire or theft, to pay a certain 
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sum to any one who will secure the arrest 
and conviction of the criminal, is not a nude 
pact, but may be enforced by a person per- 
orming the service. 

Ryer v. Stockwell, 14 Cal. 134. 


T rover. 


236. All the partiesin interest should join 
in an action of trover. 
Whitney v. Stark, 8 Cal. 514. 


237. A failure to join may be pleaded in 
abatement. Id. 
Undertakings. 


238. Where a replevin bond substantially 
conforms to the act, and no variation 1s 
pointed out, the assignee of the defendants 
can maintain an action upon it. 

Wingate v. Brooks, 3 Cal. 112. 


239. Formerly, where a bond was given to 
an Oflicer, state, or corporation, suit had to 
be brought in the name of the party holding 
the legal title, for the benefit of the persons 
interested; but our statute has introduced a 
new rule, and by the provisions of the prac- 
tice act, the suit must be prosecuted in the 
name of the real] party in interest. 

Baker v. Bartol, 7 Cal. 551. 


240. A plaintiff being the real party in in- 
terest, has a right to sue upon the bond, 
though made payable to the people of the 
state. Id. 


241. If an Official bond of a notary be 
not under seal, though payable to the state, 
no action can be maintained thereon unless 
the same is assigned to the plaintiff. 

Casteele v. Cornwall, 5 Cal. 419. 


242. On an injunction bond, given to 
plaintiff and others as obligees, plaintiff 
alone may sue, if the property on hich the 
injunction operated was his sole property, 
and the injury his alone, the complaint 
averring these facts. 

Browner v. Davis, 15 Cal. 11. 


243. Where there are several obligees 
in such an undertaking, promising to pay 
‘‘said parties enjoined,” etc., suit may be 
brought in the name of one alone, if he be 
bencticially entitled to the fruits of the 
recovery. Prader v. Purkett, 13 Cal. 588. 


244. M.,a sheriff, had in his hands money 
belonging to L., which he had collected on 
an exccution in favor of L. and D., and 
against S.; W. and C. commenced an action 
against M. and L. and others, to enjoin M. 
from paying the money to L., and procured 
a preliminary injunction, which was served 
on M. alone, but L. appeared in the ac- 
tion and defended. The injunction bond 
ran to all of the defendants: Held, that L. 
could maintain an action for damages on the 
injunction bond. 

Lally v. Wise, 28 Cal. 539, 
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245. Each of the parties to whom an in- 
junction bond is payable may sue on the 
same for his several damages, even if the 
bond is made payable to the obligces oe 


246. An undertaking given to a sheriff 
to procure a release of goods attached is 
for the benetit of the plaintitl, who may sue 
on it, and if the sherif takes a sutncient 
statutory undertaking, he has no further re- 
sponsibility. Curiac v. Packard. 29 Cal. 194. 

247. Where the defendant, as_ sheriff, 
collects money on an attachment merc 
than suflicient to satisfy the attaching cred- 
itor, aud, after the expiration of his term of 
ofiice, another attaching creditor attaches 
the surplus, and seeks to make the ex- 
sheriff liable therefor on his otlicial bond: 
Jietd, that there was no relation between 
the defendant and plaintiff to render de- 
fendant otlcially liable. 

Grahain v. Endicott, 7 Cal. 144. 

248. Where a sheriff seizes goods on two 
attachments in behalf of different plaintiffs, 
and the property being claimed by a third 
person, the plainuffs in the attachment suits 
execute to the sheriff separate indemnify- 
ing bonds, there is no joint liability be- 
tween the plaintifis to the sheriff. Lach 
bond must be sued on as an independent ob- 
ligation. White v. Fratt, 13 Cal. 521. 

249. In an action upon a bond or written 
undertakiny, there can be no Constructive 
parties jointly liable with the proper ob- 
ligors. Lindsay v. Flint, 4 Cal. 88. 


RULES APPLICABLE TO EQUITABLE 
ACTIONS. 


250. Section 14 of the practice act, con- 
cerning parties, applics to writs in equity 
alone. 

Andrews v. Mokelumne H. Co., 7 Cal. 330. 


251. All the parties having a part inter- 
est in the subject-matter shouid be joined 
as plaintitts, Whitney v. Stark, 8 Cal. 514. 

252. The rule requiring all persons ma- 
terially interested to be made parties toa 
suit is dispensed with, when it is imprac- 
ticable or very inconvenient, as in cases 
of joint associations, composed of numerous 
todi viduals. 

Gorman v. Russell, 14 Cal. 531. 
Von Schmidt vy, Huntington, 1 Id. 55. 


253. P. and H. entered into a contract, 
whereby it was agreed that H. should pay 
certain obligations of L. to S., on the con- 
tirmation of V.’s title to certain lands, then 
pending before the proper tmbunals, and 
which he had sold to H.; in consideration 
whereof, and for other considerations, S. 
avreed with L. that he would not sue on his 
demands against L. until the decision of the 
question of the title to the land. P.’s title 
was rejected: Jedd, that in an action by S. 
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against L. on those demands, P. and H. 


were not aga saee parties. 
Smith v. Lawrence, 38 Cal. 24. 


254. If A. makes a verbal contract with 
B. to sell him a tract of land, and puts him 
in possession, B. is a necessary party to an 
action commenced by the judginent creditors 
against A. to be subrogated to B.’s rights 
in the land. Logan v. Hale, 42 Cal. G45. 


255. The general rule is that uncon- 
nected parties may join in the bringing a bill 
in equity, where there is one connected 
interest among them all, centering in the 
one point in issue in the cause. 

Owen v. Frink, 24 Cal. 177. 


256. When four of the trustees of a pri- 
vate corporation, owning sufficient stock to 
control its business, conduct the business in 
a grossly negligent manner, systematically 
disregarding the by-laws, keeping no account 
of receipts and expenditures, failing to pay 
their own assessments, without any excuse: 
Held, that a stockholder may sue in equity 
for an account, making the corporation and 
said trustees alone parties, no objection 
being taken that all the stockholders were 
not parties, and the trustees will be com- 
pelled to make good any loss occasioned by 
their gross negligence or willful misconduct. 

Neall v. Hill, 16 Cal. 145. 


257. Asa general rule, all persons ma- 
terially interested in the subject-matter of 
a suit ought to be made parties; but where 
the parties in interest are numerous, a court 
will allow a suit to be brought by sume of 
them in behalf of themselves and others, tak- 
ing care that there shall be a due representa- 
tion of all substantial interests before the 
court. Thus, where the stock of a joint 
stock company was divided into money 
shares and labor shares, and certain holders 
of the latter description of stuck brought 
suit against certain holders of the former 
description of stock, without all the persons 
of either class being made parties: //eld, the 
stockholders bein; numerous, and it being 
dithcult, if not impracticable, to bring them 
all into court, that the partics before the 
court were sufficient to authorize it to ad- 
judicate upon their rights, and dissolve the 
company, and decree a distribution of its 
effects. 

Von Schmidt v. Huntington, 1 Cal. 55. 

258. If private citizens have an inter- 
est in the lands granted by a patent, and are 
threatened with injury by the patent, the 
information should be filed in the name of 
onc or more of such persons, provided they 
are without adequate remedy at law; and in 
such case the relator’s personal complaint 
should be joined to aid incorporated with 
the information. 

People v. Stratton, 25 Cal. 244, 


259. Parties who have a common inter. 
est in annulling a patent, although they 
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have no joint interest in the land adverse to 
the patentee, may be joined as plaintiffs in 
action to procure its cancellation. 

People v. Morrill, 26 Cal. 337. 


260. Material-meu and mechanics who are 
entitled to a lien on a building, but whose 
claims are several, without any community 
of interest in the claims themselves, may, 
under the statute, join as plaintiffs in an 
equitable action to establish and enforce their 
liens. Barber v. Reynolds, 33 Cal. 497. 


261. When one partner sues for an injury 
to the partnership property, and makes his 
copartner a defendant for want of bis con- 
sent to join as plaintiff, the recovery must 
be entire for the whole injury. 

Nightingale v. Scannell, 6 Cal. 506. 


262. A bill in equity is not multifarious 
.if there is a Common liability in the de- 
fendants and a common interest in the plaint- 
iffs, or if the interests of the plaintitfs are 
the same and the defendants have not a co- 
extensive common interest, but their inter- 
ests are acquired under diffcrent instruments 
from the same source of title. 

Wilson v. Castro, 31 Cal. 420. 


263. The plaintiff filed her bill to remove 
a Cloud upon her title to land, created by 
her husband's deed to one of the defendants, 
and she joined in the bill three other defend- 
ants, one of whom had bought a portion of 
tho land from the plaintiff and her husband, 
and two of whom held a mortgage upon the 
roperty executed by them: //edd, that the 
tter were unnecessary parties, as the grantee 
in the deed, and those claiming under him, 
were the only partics necessary to the com- 
plete adjudication of the case. 
Peralta v. Simon, 5 Cal. 313. 
264. Where it is clear that two or more 
defendants are not jointly liable, a joint 
judgmont ogainst both can not be sustained, 
although each may be severally liable; so 
held, in an action by a lessor against two sub- 
tenants of his lessee, when it appeared that 
the sub-tenants did not occupy any portion 
of the premises jointly. 
Pierce v. Minturn, 1 Cal. 470. 
265. A junior judgment creditor has 
no right to join with the defendant in an ap- 
plication to sct aside such confessed judg- 
ment. He must resort to a court of chan- 
cery if he is dissatistied. 
| Arrington v. Sherry, 5 Cal. 513. 
266. When the plaintiff proceeded, under 
section 239 of the practice act, to examine 
his judgment debtor as toa judgment held 
by him against A., and after examination 
obtained an order to apply the same to the 
judginent of plaintiff, it secms that it is not 
necessary to make A.a party to the procced- 
ing. Adams v. Hackett, 7 Cal. 187. 


267. Ifa dctermination of the controversy 
can not be had without the presence of other 


parties, the court may on its own motion, 
under section 17 of the practice act, order 
them to be brought in before a final dispo- 
sition of the case. 

Settembre v. Putnam, 30 Cal. 490. 


268. The omission of the defendant to de- 
mur for want of parties does not affect the 
power of the court, under the seventeenth 
section of the code, from directing other 
parties to be brought in, if it finds that it 
can not completely determine the case in 
their absence. Grain v. Aldrich, 38 Cal. 514. 


269. If, in an action brought against two 
of several mining partners to establish the 
plaintiffs right to an interest in the mine, 
under a contract with the defendants, and 
for a conveyance and an account and a disso- 
lution of the partnership, the plaintiff is con- 
tent with a judgment establishing his night 
and directing a conveyance, and waives an 
account and dissolution, the court may 
grant that relief and give judgment, without 
making the other partners parties defend- 
ant. Td. 


270. The fact that a wife executes a mort- 
gage with her husband is a sufficient reason 
or making her a party defendant alony with 
her husband in an action to foreclose the 
game, without any allegation as to her in- 
terest in the property mortgaged. 
Anthony v. Nye, 30 Cal. 401. 
271. In an action to foreclose a mort- 
gage against a husband, when the defend- 
ant sets up a right of homestead, the court 
should order the wife of the defendant to be 
brought as a party, as no decision upon the 
question of homestead can be conclusive, 
either upon the husband or the wife, unless 
both are parties. Marks v. Marsh, 9 Cal. 96. 


272. A court of equity will not permit 
litigation by piecemeal The whole sub- 
ject-matter and all the parties should be be- 
fore it, and their respective claims deter- 
mined once and forever. 


Wilson v. Lassen, 5 Cal. 114. 


273. In said action, the defendants, as 
successors in interest to P., set up their 
equitable title to the said half league, and 
the circumstances under which the legal title 
had been obtained by S. and his co-grantees, 
and asked that S. be adjudged to convey to 
said defendants the legal title to said half 
league, so far as it stood in 8.: field, that 
neither the co-tenants of S. nor H. were 
necessary parties to said proceeding for af- 
firmative relicf. 


Salmon v. Symonds, 30 Cal. 301. 


Foreclosure of Mortgages and Mechanics’ 
Liens. 


Plaintiffs. 


274. All persons interested in the estate, 
at the time a suit is instituted to foreclose 
a mortgage, or mechanivc’s lien, whether 
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purchasers, heirs, devisees, remainder-men, 
reversionees, or incumbrancers, should be 
made parties. 
Montgomery v. Tutt, 11 Cal. 307. 
Whitney v. Higgins, 10 Id. 551. 
Luning v. Brady, Id. 265. 
De Leon v. Higuera, 15 Id. 483. 
Goodenow v. Ewer, 16 Id. 461. 
Boggs v. Hargrave, Id. 559. 
Burton v. Lies, 21 Id. 87. 
Heyman v. Lowell, 23 Id. 106. 
Carpentier v. Williamson, 25 Id. 129. 
Skinner v. Buck, 29 Id. 253. 
Bludworth v. Lake, 33 Id. 256. 
Wilson v. Castro, 31 Id. 420. 


275. The above rule is somewhat of con- 
venience, and will not be rigidly enforced 
when its ubservance would be attended with 
great inconvenience, and answer no substan- 
tially beneficial purpose. 

Wilson v. Castro, 31 Cal. 420. 


276. Persons who acquire interests by 
conveyance or incumbrance after suit 
brought need not be made parties. 

Whitney v. Higgins, 10 Cal. 547. 


277. It is not absolutely essential in all 
caves to make subsequent incumbrancers, 
ee to suit of foreclosure, parties to the suit. 

f not so made, they are not bound by the 
decree; but they are not necessary parties to 
a decree as between the mortyagor and mort- 
yagee; and in many cases where tho value of 
the property is Icss than the mortgage, it 
may be unimportant to the mortgagee to 
make them parties, and it would be a great 
hardship to compel him to make them so. 

Montygomery v. Tutt, 11 Cal. 307. 


278. Their equity of redemption from 
the foreclosure, if not made parties, con- 
tinues, and this they can assert at any time 
within the period allowed by the statute of 
limitations. Id. 


279. A mortgagor, when he has not dis- 
of his interest, is a necessary party to 
a suit fora foreclosure and sale, under the 
Jaw, even though no personal claim be as- 
serted against him. If he has parted with 
the estate his grantee stands in his shoes and 
possesses the same right to contest the lien, 
and to object to the sale. Andif the grantee 
be not made a party the purchaser under the 
decree acquires no title. 
Goodenow vy. Ewer, 16 Cal. 461. 
Boyys v. Hargrave, Id. 559. 
Horn v. Jones, 28 Id. 194. 


280. The three hundred and ninth section 
of the practice act of 1850, allowing a cred- 
itor to maintain his action to enforce a mort- 
gaze against the mortgagor alone, is to be 
construed as requiring the owner of the 
mortyaged property, at the time of forcclos- 
ure, tu be made a defendant. 

Skinner v. Buck, 29 Cal. 253. 
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281. A tenant has no such absolute right 
from the mere fact of his tenancy, as to re- 
quire him to be a y to the foreclosure, in 
order to vest the legal title in the purchaser 
under the docree. 

McDermott v. Burke, 16 Cal. 580. 


282. Only those who are beneficially in- 
terested in the claim secured, or in the cs- 
tate mortgaged, are necessary parties to the 
foreclosure of a mortgage. Id. 


283. The interest of a lessee acquired 
after the execution of a mortgage depends 
for its duration, except as limited by the 
terms of the lease, upon the enforcement of 
the mortgage. So long as the mortgage re- 
mains unenforced, the lease is valid against 
the mortgagor, and, in this state, against the 
mortgage; but with its enforcement the 
leasehold interest is determined, even though 
the lessee be not made a party to the fore- 
closure suit. Id. 


284. A subsequent purchaser of land 
mortgaged is a proper if not necessary party 
to a foreclosure suit; and if the complaint 
be faulty in praying to hold him as trustee 
of the mortgagor, on account of fraud in the 
purchase, such defect can not be reached by 
demurrer. De Leon v. Higuera, 15 Cal. 483. 


285. If the owner of land execute a 
mortgage on the same, which is duly re- 
corded, and afterwards makes a conveyance 
of the mortgaged premises to a third party, 
and the mortyagce, after the conveyance, 
without actual notice of the deed, and before 
it is recorded, forecloses his mortyage and 
obtains a decree for a sale, without making 
the grantee in the deed a party defendant, 
and before the sale the dead is recorded, the 
purchaser of the mortgaged premises at the 
sheriff’s sale under the decree acquires no 
title. Carpentier v. Williamson, 25 Cal. 154. 


286. When the title of a purchaser at 

a sale in a foreclosure suit fails on account of 

a defect of parties in such suit, he must seck 

relief by pursuing the course pointed out in 
Boggs v. Hirwtave: 16 Cal. 566. 

Burton v. Lies, 21 Cal. 87. 


287. The object of the suit to foreclose a 
mortgage, under our law, is to obtain the sale 
of the estate, which the mortgagor held at 
the time he executed the mortyage, and the 
application of the proceeds of the sale to the 
payment of the demand, for the security of 
which the mortgage was given. All persons 
who are beneficially interested, either in the 
estate mortgaged or the demand secured, are 
proper partics to the suit. Id. 


287a. This rule, as a general thing, will 
only einbrace the mortgagor and mortga- 
ee, and those who have acquired rights or 
interests underthem. Where prior incum.- 
brancers are maile parties, it is only for the 
purpose of liquidating the amount of their 
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demands, and paying them out of the pro- 
ceeds of the sale. 
San Francisco v. Lawton, 18 Cal. 465. 


288. Where the mortgagor of real prop- 
erty sells and conveys his estate to a married 
man, and after the death of the grantee (his 
wife surviving) the mortgagee scelis to fore- 
close, the widow is a necessary party to the 
action, Burton v. Lies, 21 Cal. 87. 


289. When the mortgagor sells the mort- 
gaged property, after the execution of the 
mortgage, and before the commencement of 
a suit to foreclose, his grantees are necessary 


parties to the foreclosure suit. 
Heyman v. Lowell, 23 Cal. 106. 


290. If the real holders of the title are 
not parties to the decree of foreclosure, a 
court of equity will allow them to be made 
such by a supplemental complaint, pro- 
vided application be made within a reason- 
able time. Id. 

291. A party who has no interest in 
mortgaged property at the time an action is 
brought to foreclose the mortgage, and who 
buys, pendente lite, and after a lis pendens 
has been filed, is not a necessary party to the 
toreclosure. Horn v. Jones, 23 Cal. 194. 


292. Where a vendor of land contracts 
with the vendee that ho will pay off a mort- 
gage previously executed by him upon the 
p-operty, the mortgagee is not a neccssary 
poy to a suit for the purchase money 

rought by the vendor before the mortgave 
i3 discharged. A judgment, in such case, 
retaining the purchase moncy under the con- 
trol of the court until the mortgage is satis- 
fied, is sufficiently favorable to the defend- 
ant. Leese v. Sherwood, 2] Cal. 151. 


293. M., the owner of the land, executes 
a inortgage to K. to secure a note of Bb. The 
holder of the note and mortgage brings suit 
to foreclose, making M. alone Welendaat, but 
ashing no personal judgment against him or 
B.: Feld, that B. was not a necessary party 
to the suit, and that a purchaser at sheriff's 
sale, under the decree, acquires the title. 
Kearsing v. Kilian, 18 Cal. 491. 
294. A judgment creditor whose judg- 
ment lien is subject to the lien of a prior 
mortgage is not concluded, nor are his nights 
atiected by a decree of foreclosure of the 
Inortzage, unless he was a party thereto. 
Alexander v. Greenwood, 24 Cal. 505. 


295. After the execution of a mortgage 
upon real estate, a judgment was rendered 
against the mortgagor, which became a hen 
upon the mortgayed property; the mortyagec 
then foreclosed the mortgage, making the 
mortgagor alone a party detendant, had the 
mortgaged property sold under the decree, 
became the purchaser, and obtained a sher- 
its decd; afterwards, the judgment creditor 
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holder of the title under the sheriff's deed 
filed a bill in equity to enjoin the sale: Held, 
that he was not entitled to an injunction, 
and that the judgment creditor had a right 
to sell any interest in the land held by the 
judement debtor at the rendition of the 
judgment or levy of the execution; Aeldd, 
Surther, that the judgment creditor's equita- 
ble right of redemption not having been 
cut off by the foreclosure, he might, during 
the two years that the judgment was a len 
upon the premises, sell under an execution, 
and purchase the legal tit!e of the mortgayvor, 
not only that he might assert his myht of re- 
demption at any time within the period al- 
lowed by the statute of limitations, but, also, 
that he might realize any other benefit orad- 
vantage that might accrue to him from the 
sale. Id. 


296. Whcre a promissory note and a 
mortgage to secure tle same are executed 
and delivered to the same person, and the 
payee of the note and mortgagee indorses the 
note and assigus the mortyage toa third per- 
son, who brings an action on the note and to 
foreclose the mortgage, it is not a mis*%:n- 
der of parties defendant to join as defendants 
the indorser and maker of the note. 

Eastman v. Turman, 29 Cal. 579. 


297. In such case, under the provisions 
of the practice act, is not an improper joinder 
of two causes of action to suc the indorser of 
the note on his Liability as such, and to ask 
a decree against the mortgagor foreclusing 
the mortgage. 

298. Where property is mortgaged to se- 
cure two notes, falling due at ditlerent tines, 
and the mortgage is foreclosed on suit upon 
the first on its maturity, and then, after the 
period for redemption has passed, but before 
the sheriff has executed his deed to the pur- 
chaser, the judgment on the first note is 
paid: J/eld, that the lien of the mortgage 
for the second note could not be displaced by 
a sale under prior incumbrances— mechanics’ 
liens—in proceedings to which the holeer of 
the second note was not a party. 

Hocher v. Reas, 18 Cal. 650. 


Defendants. 


299. The question whether the plaintiff 
had the right to go into equity and foreclose 
the mortgage given tothe principal to secure 
the note, depends upon the fact whether he 
was really interested in the subject-mat- 
ter. Ord v. Mckee, 5 Cal. 515. 

300. Where a mortgage is given to ac- 
cure the separate deots of several persons 
as mortgayees, it is a several secumty, aud 
may be enforced by cach creditor, as in case 
of a separate mortgaze. But when other 
partics are interested in the property, the 
court will require them to be brought in be- 


procured an execution upon his judgment, | fore ordering a sale or foreclosure. 


and had the property advertised for sale; the 


Tyler v. Yreka W. Co., 14 Cal. 212, 
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301. Where thirteen persons made a joint 
an: several promissory note, payable to three 
of their number, and all joined in the execu- 
tion of a mortage secure the payment of the 
note—the plaintitis being both payors and 
pavees in the note, and the mortgagors and 
Mortyagees in the mortgage—and, subse- 
quently, the payees of the note brought suit 
avainst the other makers, and for a foreclos- 
ure of the mortgaye: J//e/d, that the suit 
was properly brought, and plaintitis were en- 
titled to iaginent of foreclosure. 

McDowell v. Jacobs, 10 Cal. 387. 


302. Where an assignment of a note 
an mortgage has been made to plaintiffs to 
indemnify them as sureties on a bail bond for 
the assiznor, and where suit is then pending 
on such bond, it is proper for them, as such 
assignees, to institute suit on the note and 
mortgage; and a decree of fureclosure in such 
case, with directions to pay the money into 
court, to await the further decree of the 
court, is proper, or at least, there is no error 
in such adecrce to the prejudice of the de- 
fendauts. Hunter v. Levan, 11 Cal. 11. 


303. A mere stranger, who voluntarily 
pays money due on a mortgaye, and fails to 
take an assignment thereof, but allows it to 
be canceled and discharged, can not after- 
wards come into equity, and in the absence 
of fraud, accident, or mistake of fact, have 
the mortgage reinstated, and himself substi- 
tuted in the place of the mortgagee. 

Guy v. Du Uprey, 16 Cal. 195. 

304. A note was executed to O., as the 
acent of M., and the mortgage to secure the 
note was made to M.  O., under contrgct 
with M., was entitled to one half of the note: 
Meld, that O., having a right to the note, 
had aright to foreclose the mortgage. 

Ord v. McKee, 5 Cal. 515. 


305. Persons Claiming title adversely 
to the mortgagor are not proper parties to 
a foreclosure suit, as they have no interest 
in the subject-matter of the action. 

Groghan v. Spence, 53 Cal. 15. 


306. If a mortgagor convey all his interest 
in the mortgaged premises to a third person, 
anc afterwards die before the commencement 
of the foreclosure suit, his personal repre- 
sentative is net a necessary party to the 
action, if no judgment for the deticiency be 


demanded. 
Hibernia S. & L.S.v. Herbert, 53 Cal. 375. 


Trust, Enforcement of. 


307. Where the complaint charged that 
A, was indebted to plaintiff, and had conveyed 
his property to B., to be disposed of for his 
benetit, and had drawn an order in favor of 
plaintiff on B., who had accepted it, and fur- 

ther charged that B. had subsequently con- 
“veved a portion of the property to A. without 
consideration, praying that B. be compelled 
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to execute the trustin favor of plaintiff: Held, 
that A. was a proper and necessary party to 
the action. Lucas v. Payne, 7 Cal. 92. 


308. In an action by one of several cestuis 
que (rust, to declare and enforce an implied 
trust in relation to land, all the persons who 
are entitled to, or claim to be entitled to a 
portion of the trust estate, are proper parties 
defendant. Jenkins v. Frink, 30 Cal. 580. 


309. If adebtor assigns his property to 
trustees, to be by them sold, and the proceeds 
to be divided pro rata among the creditors, 
one creditor can not, after the property has 
been converted into money, maintain an ac- 
tion against the trustees for an accounting, 
and for judgment for his pro rata share, 
without making the other creditors partics, 
and the assignor a defendant. 

McPherson v. Parker, 30 Cal. 455. 


310. If a Mexican grant of land is con- 
firmed to a wrong person, and a patent of the 
United States for the same issued toa person 
who did not own, or claim to own, the grant, 
and had no right to the patent, the patentee 
will be deemed to hold the legal title in trust 
for the real parties in interest. ; 

Salmon vy. Symonds, 30 Cal. 301. 


SUBSTITUTION. 


311. Neither a purchaser at sheriff’s sale, 
as such, nor a redemptionver, either before or 
after redemption, nor an assignec of the 
sheriff's certificate of sale, upon his own «cc 
parte motion, made in his own name, is en- 
titled to have the judgment upon which the 
execution or order of sole issued vacatcil, 
and himself substituted as plaintiff, in order 
that he may tilea supplemental complaint 
to bring in other parties. 

Abadie v. Lobero, 36 Cal. 390. 

312. The substitution of one person as 
plaintiff in place of another, in case of a 
transfer of a cause of action, is a matter 
which the defendant can not move. It con- 
cerns only the plaintiff or the person to 
whom the transfer is made. If the defend- 
ant desires to take advantage of the transfer 
for any cause, he must do so by supplemental 
answer, As against a defendant, a plaintiff 
has a right to stay in court till his case has 
been tried. Hestres v. Brennan, 37 Cal. 355. 

313. On the death of the plaintiff, the 
court may, by an ex parte order, substitute 
his representative as plaintiff. 

Taylor v. W. P. R. Co., 45 Cal. 323. 

314. Jt is regular and proper to suggest 
the death of a party to an action, in any 
court, and at any stage of the proceedings. 
And the death of a party occurring befure 
an appeal taken may be shown in the su- 
preme court by affidavit of the fact. 

Judson v. Love, 35 Cal, 494. 

315. The death of a party pendente lite 
should be made known by suggestion of that 
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fact to the court, and the action continued 
py order of the court against the representa- 
tive of the party deceased, of which he must 
be duly notified before he can be affected b 
further proceedings in the action. Id. 


316. Wherea party to an action dies after 
verdict or other ve cision therein, judgment 
in pursuance of such verdict or decision may 
nevertheless be rendered as provided in sec- 
tion 202 of the practice act, but in no other 
such case can judgment be rendered so as to 
affect the interests of the representatives or 
successors of the party deceased, without the 
proper substitution of such representativ es 
or successors, Id. 
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IN GENERAL. 


1. The object of a partition of the prop- 
erty itself among tenants in common, is to 
enable each party to obtain the title to and 
the use for all future time, in severalty, of 
some definite portion of the property owned 
incommon. McGillivray v. Evans, 27 Cal. 92. 


2. When parties go into a partition of 
property upon certain terms and conditions, 
each to receive a several portion of common 
estate, the instrument of partition, found- 
ed upon mutual releases, itself is such aftir- 
mation of interest and title on the part of 
cach as to estop him to deny that he did 
have interest and ownership in the premises; 
and the release and conveyance of his inter- 
est to his parceners 18 evidence of title in his 
grantees which he can not dispute. 

Tewksbury v. Provizzo, 12 Cal. 20. 
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Bes cudnavataeeaaal easel ant wea 18a aa cc ee ee Guardians ad litem, appointed to rep- 
resent an infant in a case of partition, have 
power to defend for the infant solely against 
the claim set up for partition of the common 
estate; and their acts beyond this special 
limited power are voir. 

Waterman v. Lawrence, 19 Cal. 210. 


4. When a mining claim upon the public 
lands is claimed and possessed by several as 
joint tenants, tenants in common, or as co- 
parceners, or even as partners, euch sevcral 
interests or estates are in the nature of an 
estate of inheritance, and liable to be parti- 
tioned between the several claimants the 
same as other real property. 

Hughes v. Dev lin, 23 Cal. 501. 


5. The mere fact that a mining claim is 
owned and worked by several persons as 
partners, is no valid objection to a partition 
of the same betwecn the owners, where the 
answer does not set up, and it is not shown, 
that a suit in equity is necessary to settle the 
accounts and me eres the business of the j-art- 
nership; and all the material allegations ina 
complaint for partition of real property which 
are not denied by the answer, are deemed 
admitted for the purposes of the trial. = Id. 


6. An agreement to establish a partition 
line between the occupants of adjoining 
tracts of land is of no validity and can not 
be enforced unless the title to the adjoinin 
tracts has passed from the government anc 
become vested in the parties by whom the 
agreement was made. In order to render 
such agreement for a partition line effectual, 
each party must have the title to, and right 
to dispose of the tract claimed by him, or, 
in‘other words, they must be coterminous pro- 
prietors. Carpentier v. Thirston, 24 Cal. 268. 


7. A parol partition of land owned by 
tenants in common could be made in Cali- 
fornia before the adoption of the common 
law; but the avreement for such partition 
should be eatistactorily roved, and cach 
tenant in common should have assigned to 
him and enter upon and possess a specific 
part of the land in severalty. 

Khas v. Verdugo, 27 Cal. 418. 


8. It is essential to the validity of a parol 
partition of land that it shall be fully exe- 
cuted and followed up by a several possession 
by the parties, or their grantees. Accord- 
ingly, a parol agreement for partition, held 
to be void, because of such a character that 
it could not have been followed by such a 
possession as the law makes essential to its 
validity. Lanterman v. Williams, 55 Cal. 60. 

9. If parties owning adjoining tracts of 
land agree that « fence shall be erected upon 
a certain line, and that the same shall be the 
dividing line between their respective tracts, 
and the azreement is executed, it establishes 
the partition line, and they are estopped 
from afterwards contesting it. 

Moyle y. Connolly, 50 Cal. 295. 
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PARTITION. 


10. A parol agreement for a partition of 
land does not constitute a legal title. It is 
only an equity, of which a party can not 
have the benetit in an action of partition 
without pleadiny it. 

Gates v. Salmon, 46 Cal. 362. 

11. Partics who buy undivided interests 
in land held by tenants in common are not 
bound by a parol ayreemenut for a partition 
of the same, made by all the tenants in com- 
mon before the purchase, and of which agree- 
ment the purchasers had no notice when they 
bought. Id. 


12. If a purchaser of a specific parcel 
of land from once of several tenants in com- 
mon who own it, takes possession of the par- 
cel thus conveyed to him, this possession 
does not iinpart notice to subsequent pur- 
chasers from the grantor, of a parol agree- 
ment for a partition, made by the tenants in 
commoa betore the sale of the specific par- 
cel. Id. 


13. A contract entered into by several 
partics owning land in common, for a parti- 
tion of the same, must bind all the tenants 
in common, or it binds none. Id. 


14. A parol agreement to partition land, 
made by the tenants in common who own it, 
does not bind the tenants in common who 
are married women, and own their undivided 
intercsts as separate property. Thceabove 
rule has its oriyin under the statute of 1850, 
requiring the wife’s sale of her separate 

roperty to be in writing, signed by both 
her and her husband. Id. 


215. Such agreement will not be enforced 
in equity avainst the tenants in common 
who are not married women, for the con- 
sideration for the undertaking on their part 
was the undertaking on the part of all the 
parties, and the agreement ought not to be 
enforced azainst onc unless it can be enforced 
against all. Id. 

16. In making a partition the conveyance 
of such specific tract may be disregarded 
if it be found nece to do so in order to 
make a just allotment of the lands amon 
those who own undivided interests and di 
not join in the deed. Id. 


17. A partition amohg tenants in common 
should be made of the entire tract. One 
tenant in common can not have partition of 
a part only of the entire acnuaegs av ariel 
and have his entire interest loca in this 
part. Sutter v. San Irancisco, 38 Cal. 112. 


18. On a partition of land held by tenants 
in common, if one of them has a homestead 
claim on it, his undivided interest will be 
sct apart to satisfy the homestead claim, not 
to exceed five thousand dollars in value. 

Higyins v. Higgins, 46 Cal. 259. 


19. A incre clesire of one of the tenants in 
common is sufficient to authorize the courts 


huil 


to dissolve the relations existing between 
them. Bradley v. Harkness, 26 Cal. 69. 


20. Where a number of tenants in com- 
mon were parties to a deed of partition, by 
the terms of which each party conveyed and 
released his undivided interest in the whole 
premises, in consideration of the conveyance 
to him of the undivided interests of the 
others in a specified portion, and the deed 
was signed by a large proportion of the par- 
ties, but not by all: //eld, that as a convey- 
ance it was void as to those who did not 
sign, ane that they still retained their in- 
terests as tenants in common in the whole 
tract. Tewksbury v. O’Uonnell, 21 Cal. 60. 


21. Where a deed of partition is invalid 
as a conveyance, by reason of its non- 
execution by some of those who are parties 
to it, it nay become effectual by the parties 
taking ani holding in severalty in pursu- 
ance of its terms and dealing with their re- 
spective portions as if owned in severalty, 
but such acts of ratification do not operate 
to make the deed a valid conveyance, but 
only by way of estoppel or as a determina- 
tion of boundaries, and only upon the in- 
terests of those performing them. A party 
who signed the deed is not estopped from 
insisting upon its invalidity by reason of 
any acts of ratification, either of the others 
who did execute or of those who failed to 
execute. Id. 


22. If a sheriff, on a writ of attachment 
against one tenant in coinmon, levies on and 
takes into his possession the personal prop- 
erty of the tenants in common, and puts the 
tenant who was sued in possession as his 
keeper, the keeper can not make a partition 
so as to destroy the tenancy, nor can the 
sheriff do it without the consent of the 
plaintiff in the action. 

Veach v. Adama, 51 Cal. 609. 

23. A contract between A. and B., ten- 
ants in common in a tract of land, by which 
it is agreed that B.’s interest in the land 
shall be a certain amount in excess of what 
he otherwise owned, and that B. shall ex- 
tinguish all claim of title in the land set up 
by C. by procuring C.’s deed (C. then as- 
serting an interest in the land claimed by 
A.), and that after certain other events 
transpire, a division of the land shall take 
place between the contracting parties, ac- 
cording to the contract, and deeds be ex- 
changed, is not fulfilled by B. by having 
procured C.’s deed before the contract was 
made, nor by procuring C.’s deed to himself, 
unless he then conveys to A. 

Porter v. Atherton, 32 Cal. 416. 


24. The fact that C. had no valid title to 
any of the land doves not excuse B. from pro- 
curing a conveyance from him to A. after the 
contract was made, before B. can go into 
equity to enforce a specilic perforinance. Id. 


25. Water flowing in a ditch and owned 
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by tenants in common can not be mechan- 
ically partitioned. The only petition which 
a court can make, which will detinitely and 
permanently end disputes of tenants in com- 
mon in water used for mining purposes, is to 
order a sale and a distribution of the pro- 
ceeds. McGillivray v. Evans, 27 Cal. 92. 


26. If one of several tenants in common 
conveys to a party a portion of the land de- 
scribed by metes and bounds, and an ami- 
cable partition is afterwards made in which 
such portion is conveyed by deed to the 
grantor, such grantor does not acquire any 
new title to such portion which he can as- 
sert against his tee. 

ade v. Deray, 50 Cal. 376. 


PROCEEDINGS IN. 


27. Under our practice, any question af- 
fecting the right of the plaintiff to a parti- 
tion, or the rights of each and all of the 
parties in the land, may be put in issue, 
tried, and determined in such action. 

De Uprey v. De Uprey, 27 Cal. 329. 


28. In an action for partition, if the court 
finds that the parties hold and are in poses- 
sion of real property, as joint tenants or as 
tenants in common, in which one or more of 


them have an estate of inheritance, or for. 


life or lives, or for years, the partition should 
be made, ichough the endings may also 
show that the plaintiff, in his complaint, has 
incorrectly set forth the title or interest of 
the parties, or of one or more of them, in 
the land. Id. 


29. In an action of partition, a defendant 
can not claim that the action be dismissed as 
to him, on the yround that his answer dis- 
Claims any interest in the land, unless he 
has made the disclaimer in absolute and un- 
conditional terms. Id. 


30. An answer which disclaims all inter- 
est in the land in dispute, except such as the 
defendant may have under the homestead 
haw, by virtue of the dedication of the land 
to homestead uses by himself and his wife, 
is not a disclaimer. Id. 


32. It is competent to try title in an 
action for partition of lands. De Uprey v. 
De Uprey, 27 Cal. 329, and Morenhout v. 
Higuera, 32 Id. 239, affirmed. 

Bollo v. Navarro, 33 Cal. 459. 

32. Plaintiff sues defendants for partition 
of certain property. The court orders a gale 
of the property, and distribution of the pro- 
ceeds. After the sale, G. files a petition, 
stating that he is a creditor of one F. M. 
Harris (not plaintiff), and has an attachmen: 
lien on the interest of said F. M. Harris in 
the property sold; that said property, in fact, 
belonged to F. M. Harris, and that any con- 
veyunces of the same from him to plaintiff 
were merely colorable for the use anal benefit 


of F. M. Harris, and made to hinder, delay, 
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and defraud his creditors. G. asked the 
court to pay him the share of the proceeds 
of the ition sale coming to plaintiff. 
Court refused: //e/d, that there was no error; 
that the petition of G., being an attempt to 
defeat a conveyance to plaintiff, on the 
ground of fraud, is insufficient in this, that 
there is no allegation of the insolvency of 
F. M. Harris, and that the charyes of fraud 
are too general, and do not state the specific 
facts constituting the fraud. 

Harris v. Taylor, 15 Cal. 348. 


33. A conveyance in such case, however 
fraudulent as to creditors, may be good 
between the parties, and creditors can not 
impeach it without showing that they have 
been injured by it; they must show that by 
the conveyance they have been deprived of 
their remedy at law, and are compelled to 
resort to equity. If the debtor have other 
propery which may be reached by ordinary 
egal remedies, equity will not interfere. I1t 
must be atlirmatively shown that such rem- 
edies have been exhausted, or that a resort 
to them would have been fruitless. Id. 


34. In a bill for partition among tenants 
in common and for injunction against cut- 
ting timber trees: J/eld, that defendants, 
being tenants in common, have the right to 
the enjoyment of the common estate, 
and to cut timber and use or dispose of it, 
at least to an extent corresponding to their 
share of the estate; and that, as the com- 
plaint neither avers the insolvency of de- 
fendants, nor that they are exceeding this 
share, injunction does not lie. 

Hihn v. Peck, 18 Cal. 640. 

35. The proceeding for partition is a spe- 
cial proceeding, and the statute prescribes 
its course and effect; and though, after juris- 
diction has attached, errors in the course of 
the cause can not be collaterally shown to 
impeach a judgment, yet, so far at least as 
the rights of infants are involved, the court 
has no jurisdiction, except over the matter 
of partition. 

Waterman v. Lawrence, 19 Cal. 210. 

36. In an action for partition of a water 
ditch, an account of the proceeds for water 
rates can be taken, and if one of the tenants 
in common holds a mortgaze on the interest 
of his co-tenants, that can be adjusted in 
the action by an application of the proceeds 
of the mortgavor’s interest towards the pay- 
ment of the same. 

Bradley v. Harkness, 26 Cal. 69. 


37. Where such commissioners (see facts), 
in pursuance of a contract of a portion of 
the parties executing such deed, aliotted to 
one G., who was not a party to the deed of 
partition and release, one hundred acres, 
and where the defendant claimed, throvgh 
the parties executing such contract, and both 
contract and deed were upon record at the 
time of the defendant’s purchase: eld, 
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that the defendant, in contemplation of law, 
had notice of such contract of his prede- 
cessors and vendors, and that he is bound 
byit. |§ Tewksbury v. Provizzo, 12 Cal. 20. 


38. Where such Commissioners, in the 
partition and allotment, failed to divide and 

lot some marsh land, a part of the tract, 
and where no proof was offered that this 
land was of any value, or that the division 
made was affected in any manner by the fail- 
ure to divide or allot it, or that the allot- 
ments made would in any degree have been 
affected by the allotment of this, or that any 
injary resulted to any one interested in con- 
sequence of this omission; and where im- 
portant rights have vested under the parti- 
tion, this court would not be warranted in 
holding the action of the commissioners 
void, because of the failure to divide and 
allot the marsh land. Id. 


Parties. 


39. If, between the parties to an action 
for partition, disputes exist as to their rights 
or interest in any respect, such disputes may 
be litigated and determined. 

Morenhout v. Higuera, 32 Cal. 289. 


40. A proper construction of the provis- 
ions of section 264, taken in connection with 
sections 268, 278, and 293 of the act, requires 
that the holder of such special tract, as 
well as the co-tenants of his grantor, should 
be made a as to such action. 

sates v. Salmon, 35 Cal. 576. 


41. In partition, all the tenants in com. 
mon should be made parties. One tenant 
in common who owns an undivided interest 
consisting of a certain quantity can not have 
partition by making the original holder of 
the whole tract sole defendant, when he has 
sold divers parts thereof to various persons, 
but retains more than the quantity to which 
the plaintiff in the partition suit is entitled. 
All the grantees of the original owner 
should be joined as parties. 

Sutter v. San Francisco, 36 Cal. 112. 


42. Section 4 of the practice act, which 
requires that actions should be brought in 
the name of tlic real party in interest, applies 
to actions for partition; and a proper con- 
struction of the provisions of section 264, 
taken in connection with sections 268, 278, 
and 293 of the act, requires that the holder 
of such special tract, as well as the co-ten- 
ants of his grantor, should be made a party 
to such action. Gates v. Salmon, 35 Cal. 576. 

43. The partics to a partition suit are all 
actors or plaintiffs, each against each and 
all others. Senter v. Bernal, 38 Cal. 637. 


JUDGMENT OR DECREE IN. 


44. In suit against infants for partition 
of a lot, the complaint stated that plaintitf 
owned an undivided interest in the lot in 


common with the infants, etc. The answer, 
filed by guardians ad litem appointed by the 
court, denied such interest in common, and 
then averred that one W., held a separate 
interest in a particular portion of the lot; 
that his title came through an order of sale 
made in certain probate proceeding in the 
estate of the father of the infants, and that 
defendants were ignorant of any title in 
plaintiff. The court rendered a decree which, 
after reciting that plaintiff was shown to be 
owner ‘‘of the one fourth part of the fifty- 
vara lot No. 75,” describing the portion par- 
ticularly as in the answer, and also the other 
facts stated in the answer as to the order of 
sale and proceedings under it in the probate 
court, concludes: ‘‘ It is therefore considered 
that said defendants to this suit and all per- 
sons clauning under them, or either of them, 
the premises described above, be forever 
barred from all claim to any estate of inhcrit- 
ance or freehold in said premises:” //«ld, 
that the decree is coram non judice and void, 
because it goes beyond the case made in the 
complaint, to wit, a case of partition of com- 
inon estate, and foreclosure avainst the in- 
fants all claim to the land; that the guard- 
ians ad litem had no power to admit away, 
by their answer, the rights of the infants, 
and the court had no power to give effect to 
such admission, as to a matter and fora pur- 
pose not within the ss of their appoint- 
ment or the purview of the complaint. 
Waterman vy. Lawrence, 19 Cal. 210. 


45. The plaintiffs purchased from certain 
grantees of the Mexican government an 
undivided one half of the San Lorenzo 
rancho, and received a deed therefor contain- 
ing a covenant from their grantors, who re- 
tained the other moiety, that they, plaintiffs, 
should have a right to an immediate parti- 
tion, and might divide the premises by a line 
running east and west or north and south, 
and upon such division take the west half in 
one case and the north half in the otier. 
Before the commencement of the present ac- 
tion the title of the grantees of the Mexican 
government had been confirmed in the United 
States courts, but the boundaries were not 
definitively fixed, the last survey by the sur- 
veyor-general havingexcluded about one thou- 
sand five hundred acres on the south side, 
which had been embraced within the lines as 
fixed by the decree of the land commissioner, 
and for the correction of this alleged error in 
the survey proceedings were pending. The 
object of the action was to obtain a partition 
of that portion of the premises embraced 
within the surveyor-general’s survey, the 
plaintiffs setting up their deed as the basis 
of their right to the partition, and praying 
that the northern half of this surveyed por- 
tion should be set apart to them, leaving the 
one thousand five hundred acres subject to 
future arrangement. The decree adjudged 
that, by the covenant in the decd, plaintiffs 
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were entitled to the partition as sought, and 
awarded to them the northern half of the sur- 
veyed portion in accordance with a division 
made by commissioners appointed for that 
purpose by an interlocutory order of the 
court. From this decree the defendants, con- 
sisting of the other owners and certain in- 
cumbrancers, appealed: Held, that the decree 
was erroneous; that, under the covenants of 
their deed, plaintiffs could not have set apart 
to them the northern half of the surveyed 
aa and at the same time retain an un- 

ivided interest in another portion upon the 
south side; Acld, further, that the proceed- 
ings for a partition should either be delayed 
until a final survey is made, or until a pat- 
ent issues, or that the partition should be 
made according to the boundaries, as the 
might be ascertained in the present proceed- 
ing from the description from the original 
grant; held, further, that even with the con- 
sent of respondents to release all claims to 
the unsurveyed one thousand tive hundred 
acres on the south, the decree could not be 
modified by this court so as to award to 
plaintifls the portion set apart to them in the 
decree in full satisfaction of their claims, in- 
asmuch as the boundaries being, by the 
facts appearing in the record, still undeter- 
mined, 1t was possible that by the final sur- 
vey the southern boundary might be fixed 
still north of the line established by the sur- 
veyor-genceral. 


Hathaway v. De Soto, 21 Cal. 191. 


46. A judgment in an action for partition 
is binding and conclusive as to title upon 
all the partics who are served with summons 
or appear, and a bar to_a new action. 

Morenhout v. Higuera, 32 Cal. 289. 


47. The effect of a judgment in partition 
is to be determined by our statute, and 
not by the common law. I 


48. In an action for partition by one ten- 
ant in common of lands granted his co-ten- 
ants, where the tenants have severally made 
valuable improvements on distinct por- 
tions of the land sought to be partitioned, 
the court, by way of interlocutory decree, 
ordered ‘‘that there be set off to the several 
partics such portions of the premises as will 
include their respective improvements; pro- 
vided always, that the rights or interests of 
neither of the other parties be prejudiced 
thereby:” J/eld, that the order declared the 
proper rule to govern in such cases, and that 
the judgment would not be disturbed unless 
the rule had been departed from. 

Seale v. Soto, 35 Cal. 102. 

49. If tenants in common own, some in 
fee, others a life estate, and the deed creat- 
ing the life estate gives the remainder to 
such children, and the lawful issue of de- 
ceased children, of the person owning the 
life estate, as shall be living when the life 
estate termninates, a judgment of partition, 


the action own interests in 
absence of any allegations in the pleadings 


made before the life estate terminates, should 
not fix the quantity of interest of those 
claiming the remainder. Such judgment 
sufficiently protects those claiming the re- 
mainder, if it allots the life estate, subject 
to the right of those holding in remainder. 
Regan v. McMahon, 41 Cal. 679. 


50. When it is uncertain to whom, and in 
what proportions, a remainder may descend, 


after the termination of a life estate, a judy- 
ment in partition, 
estate terminates, should not 
interest of those holding in remainder. 


made before the life 
ascertain = 
d. 


51. In partition it is erroneous to adjudge 
that persons who have been made parties to. 
the land, in the 


showing such ownership. 
Gates v. Salmon, 46 Cal. 362. 


52. Such error can be remedied on the re- 


turn of the cause to the court below, by per- 
mitting answers to be filed by such parties, 


setting up their interests, but the answers 


must set up only the interests the oN 


found they owned. 

53. A deed of a specific tract of land 
described by metes and bounds, parcel of a 
larger tract owned by several as tenants in 
common, which is executed by one of the 


tenants who owns an undivided interest in 


the whole, conveys only his undivided in- 
terest in the tract described, and, in parti- 
tion, the grantee of such specific tract 1s en- 
titled to have his undivided interest in the 
specific tract set off to him, if it can be done 
without injury to the original tenants in 
common who did not unite in the deed. 
The heirs and assigns of such grantce are 
entitled to the same relief. Id. 


54. A judgment in partition is final and 
conclusive on all persons interested in the 
property, or any part of it, of whom the 
court could acquire jurisdiction. 


Id., 35 Cal. 576. 


55. A judgment in partition has no other 
effect than to sever the unity of posses- 
sion, and dves not vest in either of the co- 
tenants any new or additional title in the re- 
spective parcels set off to each, and an ami- 
cable partition, effected by an interchange 
of deeds, produces the same result. 

Wade v. Deray, 50 Cal. 376. 


56. If one of several tenants in common 
gives a lease of a portion of the common 
property, with an ayreement to receive & 
portion of the crop for the rent, and after 
the lease is made, a suit for partition is com- 
menced, and a decree of partition is entered 
in which the leased Jand is assigned to an- 
other of the tenants in common, the decree 
does not pass to the latter the portion of the 
crop to be received as rent, unless it is har- 
vested before the decree is entered. 

Mahoney v. Aurrecochea, 51 Cal. 429. 


57. In proceedings by co-tenants for a par- 
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tition of real property, whether a partition 
is to be ordered or a sale directed, it is in- 
dispensable that a decree interlocutory in 
its character be first entered, definitely as- 
certaining the rights and interests of the re- 
spective parties in the subject-matter. 
Lorenz v. Jacobs, 53 Cal. 24. 
58. In an action for the partition of a 
rancho, certain of the defendants alleged in 
their answer that they were the owners in 
fee of the whole rancho, and the court hav- 
ing found that allegation to be true, rendered 
jud-ment accordingly in favor of those de- 
fendants. In an action of ejectment for a 
parcel of the lands of the rancho, brought by 
one of the defendants in the partition suit, 
and against persons who were parties to that 
action, or claimed title under them, the judg- 
ment in that action is admissible in evidence 
to prove title in the plaintiif in the action of 
-ejectment, and is conclusive upon that issue 
in respect to the title held or claimed by the 
parties to that action at the time of its com- 
mencement. Hancock v. Lopez, 53 Cal. 362. 


59. Where, in a judgment of partition, a 
boundary line between two of the parties is 
described as passing along a visible object, 
and isalso deseibell hy courses and distances, 
the latter must yield to the former. 

Mills v. Lusk, 45 Cal. 273. 


60. If there is error in an interlocutory 
decree in partition, it must be corrected by 
motion for new trial, or by an appeal. 

Tormey v. Allen, 45 Cal. 119. 


NEW TRIAL. 


61. A motion for a new trial may be re- 
sorted to for the purpose of correcting the 
errors ina aera ast decree of partition; 
but it must be made within the proper time. 

Regan v. McMahon, 43 Cal. 625. 

62. Errors in an_ interlocutory decree 
must be corrected by motion for new trial, or 
by an appeal. Tormey v. Allen, 45 Cal. 119. 

See New TRIAL. 


APPEAL. 


63. The order of a court fora partition 
of lands, or for a sale in case a partition can 
not properly be made, is not a final judg- 
ment in an action for partition. They are 
to be succeeded by a judgment confirming 
the partition or sale. 

Hastings v. Cunningham, 35 Cal. 549. 

64. Appeals may be taken from an inter- 
locutory judgment by the parties aggrieved 
without notice to anybody except those who 
were parties to the particular issue which 
they scck to have reviewed. 

Senter v. Bernal, 38 Cal. 637. 

65. An appeal from a preliminary decree 
in partition must be taken within sixty days 


from the entry of the decree in the minutes 
of the court. Reganv. McMahon, 43Cal. 625. 
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66. On an appeal from an interlocuto 
decree in partition, the court will not antici- 
pate ditficulties that may present themsclves 
to the com oners in making the parti- 
tion, and lay down rules for thcir guidance, 
until the exigencies of the case require it. 

Gates v. Salmon, 46 Cal. 364. 


67. Supposed errors in the preliminary 
decree partition can not be reviewed 
through an appeal taken from the final de- 
cree. Regan v. McMahon, 43 Cal. 625. 


68. Parties to a partition suit who appeal, 
and who claim under one of several tenants 
in common, are not injured by an error in 
the findings or judgment alleged to have 
been male in respect to the owncrship of the 
interests of other tenants in common under 
whom they claim no interest, and therefore 
are not entitled to have the judgment dis- 
turbed as to such alleged errors. 

Gates v. Salmon, 46 Cal. 362. 


69. A judgment in partition will not be 
disturbed on appeal, by reason of an error 
which does not prejudice the party a 
pealing. Td. 
Action, 52. 

APPEAL, 80, 98, 100, 

138, 198-201. 
DEFENSEs, 42. 


New Tria, 567,576. 
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1. WHAT DOES OR DOES NoT CONSTITUTE 
A PARTNERSHIP. 

. EVIDENCE OF. 

. PowER or PARTNERS TO BIND THE 
FIRM. 

. PARTNERSHIP DEBTS. 

. SURVIVING PARTNER, 

5. ACTIONS BETWEEN. 

. DISsoLuTion, 

. Ix REAL ESTATE. 

. Minina PARTNERSHIPS, 
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WHAT CONSTITUTES. 


1. A consignment of merchandise was 
made to defendants as partners; after the 
dissolution of the partnership two sales of a 
pea of the merchandise were made, one 

y each partner, who severally received the 
money: /feld, that the partnership continucd 
for the purpose of fulfilling engagements, and 
that the defendants were jointly liable. 

Johnson v. Totten, 3 Cal. 343. 

2. A partnership may cxist in the pur- 
chase and sale of lands, but such a part- 
nership can only exist where the contract is 
reduced to writing. It is not necessary that 
the partners shoul be jointly concerned in 
the original purchase, where the interests of 
the partners are afterwards minvled, but 
they must be jointly concerned in the future 
sale. Gray v. Palmer, 9 Cal. 616. 


3. It does not matter in whose name the 
real estate is held; he is only a trustee for 
the partnership, and for the purpose of dis- 
posal and distribution it is to be treated as 
personal estate. Id. 


4. In the absence of any special agreement 
between partners upon the subject the rule 
of law is that partners are to share equally 
both protits and losses, and the mere fact 
that partners have put unequal amounts of 
capital into the common stock, or that one 
has put in all the capital, and the others only 
their skill and industry, will make no differ- 
enceintherule. Griggs v. Clark, 23 Cal. 427. 


5. Where two persons suc, as partners in 
possession, for a trespass on firm property, 
the judgment in their favor is firm assets. 
The fact of joint title as partners to the dain- 
ages is in issue and adjudicated. 

Collins v. Butler, 14 Cal. 223. 

6. A. and B. entered into an agreement in 
which it was stipulated that A. should ad- 
vance twelve thousand dollars for the pur- 
pose of putting up a brick house on property 
of B., held by lease, aud B. was to convey to 
A. one half interest in the leased premises; 
the balance of the costs of the building was 
to be borne in equal proportion. When com- 
pleted L. was to rent the same and pay over 
to A. one half of the rents. Building was 
erected at a cost of forty-eight thousand dol- 
lars, thirty thousand dollars paid by A. and 
eighteen thousand dollars by B. B. conveyed 
one half of premises to A.: //eld, that A. 
and B. were partners. 

Laffan v. Naglee, 9 Cal. 662. 


7. Voluntary associations for mutual 
relicf in sickness or distress, by funds raised 
by initiation fees, fines, dues, ctc., are part- 
nerships, and may be dissolved by a court of 
equity if they improperly exclude a member. 

Gorman v. itussell, 14 Cal. 531. 

8. If such an association exclude a member 
from its meetings becausc he refuses to take 
an oath to be administered by the president, 


which oath was not required by the consti- 
tution or the by-laws, and is foreign to the 
objects of the association, it is ground for a 
dissolution. Id. 
9. An agreement on the one side to per- 
form certain services and on the other to 
convey an interest in the property in relation 
to which the services were performed, in con- 
sideration of such services, does not consti- 

tute a partnership. 
Barber v. Cazalis, 30 Cal. 92. 


10. If A. enters into a partnership with 
B., and puts into the concern as his share 
money belonging to a third person, which 
he holds as agent, that fact does not make 
such third person a partner of B., nor does 
it make A. any the less a partner of B., even 
if A. used the money without the authority 
of B., the owner; and in an action brought 
by A. against B. to wind up the partner- 
ship, such facts have no relevancy. 

Harper v. Lamping, 33 Cal. 641. 


11. Where a broker buys wheat for E. 
& If., with their funds, and an agrcement is 
made between the three that the broker 
shall dispose of the wheat, and that the 
profits shall be equally divided, the broker is 
neither partner nor joint owner of the wheat. 

Hanna v. Flint, 14 Cal. 73. 


12. In consideration of the right granted 
him by plaintiff, to manage, use, and vend at 
his (the defendant’s) own expense, and on his 
own account, within the Eritish dominions, 
certain machines, of which the plaintiff was 
the inventor, and to sell the right to others 
to make, use and vend the same, the defend- 
ant undertook and agreed to procure from the 
British authorities letters patent to the 
plaintiff for said machines, and to pay over, 
quarterly, to the plaintiff one half the pro- 
ceeds of all sales made by him: J/eld, not a 
contract of partnership. 

Wheeler v. Farmer, 38 Cal. 203. 


13. Actual intention is necessary to con- 
stitute a partnership inter se. Id. 


14. Where there is no Commupnity of in- 
terest in capital, stock, profit or loss, there 
is no partnership. Id. 


15. A contract between A. and B., by 
which A. transfers to B. the possession of a 
flock of sheep, upon the terms that B. should 
herd and take care of them for three years, 
at the end of which time he was to return to 
A. the original number of sheep intrusted to 
him, and the increase be equally divided 
between them, does not constitute a partner- 
ship between A. and B. in the sheep. 

Robinson v. Heas, 40 Cal. 474. 


16. A joint contract in writing, en- 
tered into by several persons with another, 
in which they agree to furnish certain mate- 
rials and perform certain labor for such other, 
and which does not fix or define the relations 
of such persons among themselves, or as to 
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the third persons, and which does not show 
any commuvity of interest between them 
in the prolits to be realized, nor the losses to 
be sustained, does not of itself, by legal in- 
tendment, csiab‘ish a partnership betwcen 
them in reference to the work undertaken. 
Smith v. Moynihan, 44 Cal. 53. 
17. It is the business of one who alleges 
a partnership to show it affirmatively. 
The burden of proof is on him. Id. 


18. If two persons enter into a joint con- 
tract, in writing, to perform certain labor, 
and fernizh certain marcerials for another, 
which contract does not define the relations 
of such persons between themsclves; and if, 
by the understanding between themsclves, 
one is to perform one part of the labor, and 
the other another, and cach is to receive a 
proportional sum of the money paid for the 
whole, the rclation of partners does not exist 
between thein. Id. 


19. A partnership or a joint stock com- 
pany is not necessarily the result of an abor- 
tive attempt to organize a corporation. 

Blanchard v. Kaull, 44 Cal. 440. 


20. A mere joint ownership in personal 
property docs not constitute a partnership; 
nor was 3 partnership created by an agree- 
ment to divide the income of a business 
carried on by athird party with the joint 
property of the plaintiff and defendant, and 
paid to the latter for the joint use of himself 
and the plaintiff. 

(Quackenbush v. Sawyer, 54 Cal. 439. 


21. Hillegass (defendant’s intestate), at 
Philadelphia, in 1819, being about to start 
for California, entered into a written con- 
tract with the plaintiffs, then his partners, 
under which they were to have a certain pro- 
portion of the proceeds of his mining and 
other business, after first deducting one 
thousand five hundred dollars advanced by 
the firm: J/el/, that the contract created a 
partnership, there being both a community 
of interest in the original capital and in the 
profit and loss. 

Harris v. Hillegass, 54 Cal. 463. 


22. When two parties, residing in differ- 
ent places, agree, the one to buy and ship 
wool, and to pay for the same to draw on the 
other, and the other to pay the drafts and 
sell the wool ina home or foreign market, 
eharzing interest for his advances, the two 
to shure equally the losses, or to divide 
equally the net profits, the parties are part- 
ners in the venture. 

Clark v. Gridley, 49 Cal. 105. 


23. If one partner and part owner in a 
mining claim convey his interest to a 
wtranyer, the latter becomes thereby a part- 
ner with the other owners, and entitled to 
ali the rights of his grantor. 

Nisbet v. Nash, 52 Cal. 540. 


EVIDENCE OF. 


25. Partnership must be proved like any 
other fact, and can not be established by 
mere surmise or innuendo. 

Hudson v. Simon, 6 Cal. 453. 


26. In an action against a partnership, 
and in order to prove that one of the defend 
ants was a partner, it is incompetent to ask 
a witness, whether, from what he saw, 
while working for the firm, and from the 
acts of the particular defendant during that 
time, he was partner. It does not amount 
even to evidence of Commoa report. 
Turner v. McIlhany, 8 Cal. 575, 


27. Common report can only be admissible 
to prove a partnership, first, in corrobora- 
tion, and, second, to prove knowledye of it, 
on the part of the plaintiff. Id. 

28. It is error to admit evidence to prove 
partnership by general reputation. 

Sinclair v. Wood, 3 Cal. 98. 


29. A. brought an action against B. to re- 
cover for the value of services alleged to 
have been rendered by A. for B., in keeping 
ahotcl. The defense was that A. and B 
were partners. On the trial, L., after intro- 
duciny some evidence which tended to show 
a partnership, offered in cvidence the books 
of the hotel as further evidence of the part- 
nership: //e(d, not to be in error, and that 
if the books aiforded any evidence of a part- 
nership, the entries were admissible. 

Hale v. Brennan, 23 Cal. 511. 


30. In a cortroversy between two mining 
companies, it was competent to prove the 
exccution of certain receipts for water 
purchased by the plaintiffs, as tending to 
show the existence of the company, and that 
it had actually located, and was in operation 
at the time the receipts purport to he signed. 

Lone Star Co. v. West Pt. Co., 5 Cal. 447. 


31. There may be a dormant partnership 
in the purchase and sale of real estate as be- 
tween the partners themselves, but as be- 
tween the partners and third persons, the 
law in regard to dormant partners will not 
apply. Gray v. Palmer, 9 Cal. 616. 


32. Parties may form a universal part- 
nership, but the same would not he held to 
exist, unless the intention was clearly ex- 
pressed. The evidence to establish such a 
partnership, after the death of one of the 
alleged partners, should be clear and full, 
and not subject to doubt. Td. 


33. The law of Louisiana requircs a 
artnership contract to be in writing; the 
aw of California does not require it to be in 
writing: J//ell, that a verbal partnership 
agreement entered into in Louisiana, but 
which was to be executed in California, was 
valid. Young v. Pearson, 1} Cal. 448. 


34. If one of two partners own real estate 
as such, and one of them is indebted to the 
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other, and the creditor sells his interest in 
the real cstate and partnership assets, and 
his demani against the other to a third per- 
son, and such third person brings an action 
against the partners for an accounting, and 
to have tho amount due the partner from 
whom he purchased declared alien on the 
partnership real estate, and recovers judg- 
ment, such judgment is evidence tendiny to 
show an indebtedness from the debtor part- 
ner to tho plaintiff, in an action brought by 
the plaintiff to enforce the lien of the judg- 
ment avainst the real estate, against a fourth 
anki who bought the real estate from the 

ebtor partner ‘during the pendency of the 
former action. Harvey v. Ward, 49 Cal. 124. 


35. Tho lessor, after he has leased a hotel 
to the lossse, may enter into a contract of 
pee in kceping the hotel with the 
essec, With an agreement that the rent re- 
served shall be a charge upon the firin, and 
if the latter contract is separate from the 
first it does not work a surrender of the 
lease, and in action by the lessor to recover 
the rent, the lessee may prove the partner- 
ship as a defense, if pleaded. 

Pico v. Cuyas, 47 Cal. 174. 


36. Under such contract of partnership, 
the lessor remains the lessor, and his claim 
for rent under the lease continues, but the 
rent must be paid out of the net profits of 
the partnership, and he can not bring an 
action at law to recover the rent. Id. 


37. If the lessor of a hotel, after the lease 
is made, enters into a contract of partner- 
ship with the lessec in keeping the same, the 
lessor Can not sue at law for the rent re- 
served in the lease, but must sue in equity 
for a partnership accounting. I 


POWER OF PARTNER TO BIND THE 
FIRM. 


38 A promissory note made in the firm 
name of a partnership, but for the private 
uses of the partner making it, is binding on 
the firm, in the hands of an innoeent holder, 
though not in the hands of one havin-s knowl- 
edye of the fraud. The finding of the dis- 
trict court on the question of knowledge of 
the fraud, and as to the question of payment, 
will not be disturbed wuen the cause comes 
up a second time for consideration. 

Rich v. Davis, 6 Cal. 141. 


39. When a partner inakes a note in the 
name of the partnership, it will render all the 
rtncrs liable to a bona file holder, alt’»ough 
it has no relation to the partnership business, 
and the other partners were wholly ignorant 
of the transaction, and were even inicntion- 
ally defrauded by their partner. 
Id., 4 Cal. 22. 
40. Bf. and J. were partners, and in the 
regular course of their business as storage 
merchants, of which M. had the management, 


received from plaintiff for storage a lot of 
grain, M. receipting for it in the firm name. 
Alterwards, the grain having been lost or 
converted, M. executed to plaintiff a firm note 
for its value. In an action upon this note J. 
dcfended for himself, averring that the note 
was in effect the individual note of M., and 
not binding on the tirm, and introduced as 
evidence certain accounts respecting the 
transaction kept by M., purporting to be 
between plaintiff and M. incdividua.'y, and 
also letters from M. to plaintiff, showig that 
M. had separate dealings with plaintit!, and 
had designedly kept J. in ignorance respect- 
ing the grain transaction: //e/d, that the 
note, from the circumstances under which it 
was made, was the note of the firm, on which 
J. was liable; that the onus was on him to 
show a discharge from this liability, and 
the evidence introduced was insufficient for 
this purpuse. Pierce v. Jackson, 21 Cal. 636. 


41. A release of the indorser of a note by 
the indorsee, such indorsee being a secret 
partner of the maker, will not release the 
maker. Tomlinson v. Spencer, 5 Cal. 291. 


42. Where a partnership exists between 
two persons in the purchase of goods, and 
they subsequently bring suit to recover their 
value from a trespasser who scized them: 
Held, that onc partner is competent to ex- 
ecute arelease in the name of himeelf and 
copartner. Perlberg v. Gorham, 10 Cal. 120. 


43. One partner can not bind his co- 
partner by a submission of partnership mat- 
ters to arbitration, but such a submission 
would be good ee the partner agreeing 
to it. unes v. Bailey, 5 Cal. 345. 


44. A copartner has authority to convey 
the copartnership property in any transaction, 
within the scope of the partnership, and 
each copartner has an unlimited power of dis- 
posal of his share of the partnership property, 
suLject only to the claims of creditors of the 
firm and of tho other copartners on a scttle- 
ment of the partne:ship affairs, unless he be 
restrained from doing so by the terms of the 
copartnership; but the claims of such cred- 
itors and copartners, being only in the nature 
of an equitable lien on the partnership prop- 
erty, can only be enforced in a court of 
equity. Stokes v. Stevens, 40 Cal. 391. 

45. Where one partner, without the con- 
sent of his copartner, conveys his interest in 
the partnership property to another the latter 
becomes a tenant in common with the co- 
partner, and the claim of a creditor of the 
firm can only be asserted to the property as 
against the third party in possession, in a 
court of equity. Td. 

46. Where one partner bona fide sold the 
partnership property to satisty his individual 
indebtedness, and in an action of repievin 
by the purchascr against a creditor of the 
firm who has attached the property, after 
the sa’e and delivery as the firm property, 
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and fot a firm debt; the court properly ren- 
dered a judgment for the purchaser, and it 
will be presumed in support of the judgment 
that the court below found it asa fact that 
the other partner consented to and authorized 
the sale. Id. 


47. The mere fact that a partner, upon 
being informed that his copartner has given 
a firm note for his individual debt, does 
not deny his liability thereon, does not, per 
se, amount in point of law to a ratification 
or adoption of the note. 

Reubin v. Cohen, 48 Cal. 545. 


48. One member of a partnership can not 
bind his copartner by a promissory note for 
® partnership demand, made after the dis- 

tion of the partnership. 
Curry v. White, 51 Cal. 530. 


PARTNERSHIP DEBTS. 


49. Creditors of a firm can pursue their 
remedy at law, after a bill for a dissolution 
is filed by one of the partners, and before a 
decree of dissolution; any other rule would 
permit the partners indetinitely to postpone 
the payment of their debts. 

Adams v. Woods, 8 Cal. 152. 


50. Creditors can attack the whole pro- 
ceedings to dissolve and settle a partnership 
at any time before the distribution of the as- 
sets, on the ground that it was instituted to 
delay, hinder, and defraud creditors. Id. 


51. Pending proceedings for a dissolution 
between partners, and until a dissolution is 
finally declared, and a receiver appointed to 
make a pro ruts distribution among creditors, 
the latter are not prevented froin resorting 
to adverse proceedings; and when a creditor 
does so, he may gain a preference over other 
creditors. Naglee v. Minturn, 8 Cal. 540. 


§2. A debtor of the partnership is justified 
in payment to the sheriff on an execution 
held by such a creditor. Id. 


53. From the same principle it follows 
that the debtor has a right to purchase 
cross demands ayainst the partnership, and 
to set them up asa defense to the debt duc 
by him to the partnership. Id. 


64. Though the plaintiff knew at the time 
he commenced suit for the original parties, 
that he alone composed the tirm, yet if he 
do not appear to have known upon what 
terms the new firm was formed, he could only 
be guided by the acts and statements of the 
new firm. Buritt v. Dickson, § Cal. 113. 


55. But where it was shown that the 
plaintiff's partner had drawn up the partner- 
ship articles of defendants: //eld, that plaint- 
iff was bound to know the terms on which 
the defendants’ tirm was formed, and that 
defendants had a right to presume such 
knowledve, and are not estopped by the 
acts above recited from denying their lia- 
bility. Id. 
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56. The debts of a partnership must be 
discharged from the joint property before 
any portion of it can be applied to the indi- 
vidual debts of the partners. 
Chase v. Steel, 9 Cal. 64. 
Burpee v. Bunn, 22 Id. 194. 


57. The fact that a partner’s interest is 
mortgaged for his individual debt, for the 
purchase money of his share in the partner- 
ship, 18 immaterial. Hecan only mortgage 
that which he has, viz., a share subject to 
partnership debts. Id. 


58. Partners may make a bona fide sale 
of their property, any time before their cred- 
itors acquire a lien; but such sale can not 
include a sale directly or indirectly to one of 
the partners, with a stipulation that he will 
pay the firm debts, there having been no 
credit given by the individual creditor on 
the strength of an apparent sole ownership 
in the vendee. Conroy v. Woods, 13 Cal. 626. 


59. The fact that an individual creditor 
obtains judgment, issues execution, and levies 
on firm property, gives him no right to the 
property as against firm creditors, who have 
not yet obtained judgment. Id. 


60. And, where one partner buys out his 
copartners, agreeing to pay the debts of the 
firm, the partnership property remains bound 
for firm debts, just as before the sale. The 
lien of firm creditors attaching, must be 
preferred to the lien of an individual creditor 
of the remaining partner, attaching first. Id. 


61. Where one of several partners sells his 
undivided interest in the partnership prop- 
erty, the purchase money st:nds in the place 
of the property, and is liable for the partner-— 
ship debts, the same as the property for 
which it was paid. 

Burpee v. Bunn, 22 Cal. 194. 

62. B. & L. were partners. B. & L. as a 
partnership, was also a member of two other 
tirms—B., L. &S., and B., L.,S.& D. The 
firms all failed, and their property was at- 
tached by creditors. The creditors of B., L. 
&S., and B., L., 8S. & D. obtained the first 
attachments, and placed them in the hands 
of the sheriff, before the creditors of B. & L. 
placed theirs in his hands. Thesheriff, levied 
all the writs on the property in the order in 
which they were placed in his hands. The 
sheriff had in his hands a suin of money re- 
ceived from the sale of the property of B. & 
L. to apply on the executions issued on judg- 
ments rendered in the actions: //eld, that the 
creditors of B. & L. were entitled to tlie 
money; and that, where a partnership is com- 
posed of two or more firms, the creditors of 
one of the firms are entitled to a preference 
in the payment of their debts, over the cred- 
itors of the whole partnership, out of money 
the proceeds of the property of that firm. 

Bullock v. Hubbard, 23 Cal. 495. 


63. The purchaser of partnership property, 
who pays or becomes liable for partnershi) 
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debts, equal in amount to the value of the 

roperty, has a valid defense avainst a suit 
In equity, brought to foreclose a mortgage 
executed by one of the partners for his indi- 
vidual debt on his interest in the partner- 
ship property. Jones v. Parsons, 25 Cal. 100. 


64. In an action against partners, upon a 
promissory note, signed by their individual 
names, and not by the tirm name, the com- 
plaint alleged, and the court found, that the 
defendants were partners, and that they ex- 
ecuted the note: //eld, there was no sutiicient 
allegation or finding that the note was exe- 
cuted by the makers as partners, or for acon- 
sideration which passed to the partnership. 

Freeman v. Campbell, 55 Cal. 197. 

65. If the sheriff has an execution 
against the property of one member of a 
partnership, itis his duty to levy on the in- 
terest of that partner in the partnership 
etfects; and in order to effect a sale of the 
same, he may take possession of the entire 
property; and if he only sells the interest of 
the partner against whom the judgment was 
rendered, he 1s not liable to the other part- 
ners for damages. 

Clark v. Cushing, 52 Cal. 617. 


66. If one of two partners assigns to a 
third person his interest in a promissory 
note beloning to the firm, and the other part- 
ner collects the full amount due on the note, 
and is sued by the assignee for half the 
amount collected, he must, if he has an 
equitable lien on the same on account of 
money advanced by him to the partnership, 
set up such lien in his answer, or he can not 
enforce it. Marks v. Sayward, 50 Cal. 57. 


SURVIVING PARTNER. 


67. A surviving partner has, under the 
statute of May, 1850, regulating the settle- 
ment of the estates of deceased | ersons (sec- 
tion 19S), the exclusive right of possession, 
and the absolute power of d'sposition of 
the assets of the partnership. 

Allen v. Hill, 16 Cal. 113. 


68. A surviving partner has a right to 
vote at an election for oflicers of a corpora- 
tion formed under the general incorporation 
act of this state of 1853, the stock in his 
hands as assets of the partnership—the busi- 
ness of the firm being unsettled. Id. 


69. The fact that a portion of the stock 
voted by such surviving partner stood apon 
the books of the corporation, at the time of 
the elcction, in the name of the deceased 
partner alone, does not atfect the right to 
vote, if in fact the stock belonged to the 
partnership. Id. 


70. As a general rule, it is the duty of 
each partner, during the partnership, to de- 
vote himself to the interests of the concern 
without compensation, unless there is an 


tion. But when the partnership is dissolved 
by death, and the survivor expends his time 
and labor in the care and management of the 
partnership property, by which its value is 
enhanced, he should receive compensation 
for the same, to be deducted out of the prof- 
its realized from the enhanced value of the 
property. A surviving partner, however, is 
not entitled to pay for services rendered for 
merely winding up the affairs of the concern, 
Griggs v. Clark, 23 Cal. 427. 
71. When the partnership is dissolved by 
the death of ono of its members, the sur- 
viving partner is to wind up the atiairs of 
the partnership, and pay its debts out of the 
assets, if sutlicient, and divide the residue, if 
any, amony those entitled to it. 
Gleason v. White, 34 Cal. 258. 
72. The relation cf debtor and creditor 
between the surviving partner and the repre- 
sentatives of the deceased partner does not 
arise until the affaira of the partnership are 
wound up and a balance is struck; and this 
balance is to be struck aftcr ail the partner- 
ship affairs are settled, and not while the 
arc being wound up. id. 


73. If the partnership is indebted to the 
surviving partner, this debt is a contingent 
claim against the estate of the de eased 
partner, which does not become absolute 
until the partnership affairs are settled, and 
it is ascertained that there are no partner- 
ship assets to pay the same. 


74. An action lics against a surviving 
partner for work and labor performed for 
the firm during the life of the Necencell part- 
ner, and after h!s death, while the surviving 
partner is winding up the business of the 
firm.  Friermuth v. Friermuth, 46 Cal. 42. 


ACTIONS BETWEEN. 


75. One partner can not sustain an action 
against his copartner for the delivery of 
personal property belenging to the part- 
nership. Buckley v. Carlisle, 2 Cal. 420. 


76. There is no principle of equity which 
forbids a partner from purchasing, with his 
own funds, and outside of the partnership 
business, a Judgment, or other evidence of in- 
debtedness against his copa:tner, or prohib- 
its hin from enforcing its collection by a levy 
upon and sale of the interest of the other in 
the firm assets. 

Mckenzie v. Dickinson, 43 Cal. 119. 


77. The obligations of copartners inter 
sese, whatever may be their nature and ex- 
tent, refer only to the conduct of the busi- 
ness in which the firm is cngaged; beyond 
and outside of such business there is no re- 
straint upon the right of either partner to 
trathc for his own profit. Id. 


78. Where the plaintiffs and defendants 
entered into a partnership, by the terms of 


express agreeinent that he receive compensa- i which the plaintitls were to advance a certain 
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sum of money and materials for a saw-mill, 
which they did, and the defendants removed 
the materials furnished by plaintiffs, and ap- 
propriated the same, including the money, to 
their own use: /eld, that the plaintiffs had 
a right to sue therefor at law, and for dam- 
ages caused by defendant’s violation of the 
partnership contract. 

Crosby v. McDermitt, 7 Cal. 146. 


79. The acts of the defendant dissolved 
the copartnership. Even if this were not so 
the plaintiff would still be entitled to recover 


under the peculiar circumstances of the case. 
Id. 


80. M. and B., the plaintiffs, were part- 
ners ina ranch and hotel. The ranch was 
public land, taken up under the state law, in 
the namo of M. M. sells one half to B., tak- 
ing a mortgage back, B. agreeing to pay cer- 
tain firm dente This sale and agreement 
were afterward canceled, and B. sold M. one 
half the ranch. Defendant, Myers, agrees to 
buy of B. his half of ranch; goes into puvs- 
session, but afterwards refuses to buy, and 
buys the half from O., who bought the whole 
of M. At time of this last purchase O. and 
M. knew of B.’s title: //eld, that a bill in 
equity by B. against M., O., and Myers, for 
an account of the partnership between M. 
and B., and for a decree establishing plant- 
iff’s right to the rauch, does not lie; that his 
remedy at law for his half of the ranch, 
against M. or any one claiming under him, 
with notice of his title, is clear; and that M. 
would be estopped from disputing the title. 

Brush v. Maydwell, 14 Cal. 208. 


81. In such case the claim of plaintiff to 
the ranch does not depend at all on the set- 
tlement of the partnership. The sale by 
M. to plaintiff divested the ranch of its char- 
acter as partuership property, and the recon- 
veyance by plaintiff to M. of one half made 
them tenants in common. Id. 


82. If a copartner, even by consent, re- 
tires from the firm of which he is a member, 
& suit at law can not be inaintained against 
him by the members who remain in the firm, 
for money alleged to be due from him to 
them in the copartnership transactions, un- 
less there has been a final settlement of all 
the firm accounts and a balance has been 
struck. Ross v. Cornell, 45 Cal. 133. 


83. Partners can not sue one another at 
law, for any of the business or undertakings 
of the partnership. This can only be done 
jn chancery, by asking for a dissolution 
and an account. 

Stone v. Fouse, 3 Cal. 292. 

Russell v. Ford, 2 Id. 86. 

Nuyent v. Locke, 4 Id. 318. 
Barnstead v. Empire M. Co., 5 Id. 299. 


84. A court of law is not competent to 
administer redress in adjusting the affairs of 


a partnership, and to ascertain and enforce | 
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the 
seve 


uitable liens of creditors, and of the 
copartners. 

Stokes v. Stevens, 40 Cal. 391. 

GS. If damages accrue in such proceed- 

ings, if liquidated they can be settled by the 

court; if unliquidated, by directing an issue 
to have them ascertained. 

Stone v. Fouse, 3 Cal. 292. 


86. It may not be necessary, in order to 
enable a partner to maintain an action at law 
against a copartner, or one who has been 
such, to show an express promise to pay 
& sum ascertained as a balance due, but 
the balance itself must be one which has 
been ascertained by the act of all the part- 
ners, and agreed to as constituting such 
balance. Ross v. Cornell, 45 Cal. 133. 


87. A bill for an account is the proper 
remedy for the settlement of the proceeds of 
a joint adventure, where in consideration of 
outfit and advances made by plaintitis, the 
defendant agreed to account for and pay over 
a portion of the proceeds of his labor and 
speculations of every kind for a certain pe- 
riod of time, although the parties may not 
have been technically partners. 

Garr v. Redman, 6 Cal. 574. 


88. Where two shareholders in such com- 
pany sold to the company goods to a large 
amount, and af oevandas during the existence 
of the company, sold their stock to A. and 
assigned their account for such goods to B., 
who sued such company on said account by 
attachment: f/eld, that such action could not 
be maintained, there having been no final 
settlement of the partnership accounts, 
no balance struck, and no express promise 
on the part of the individual members to 
pay their ascertained portion. 

Bullard v. Kinney, 10 Cal. 60. 


89. Tho assignees of such account were 
placed in no better situation by the assign- 
ment, to sue, than the assiynors before the 
assigninent. Id. 


90. If in any case ono partner can assign 
to another partner his interest ina firm claim 
and then become a witness for him, he can 
not when the claim is for goods sold and de- 
livered, because this is an unliquidated de- 
mand within the practice act. 

Cravens v. Dewey, 13 Cal. 40. 


91. A decree adjudging thata partnership 
existed between two of the parties to the ac- 
tion, and that another partnership existed 
between one of them and another party to 
the action, each partnership embracing all 
business and property, both real and per- 
sonal, of the parties, and deciding that the 
one partnership is subject to the other, and 
directing an account to be taken, there being 
other parties to the action, representing the 
interest of one of the partners in each part- 
nership, is interlocutory, and not final. 

Gray v. Paliner, 9 Cal. 616. 
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92 Such a decree does not ascertain the 
specific sum due to any of the partners, 
nor direct the disposition of the partnership 

roperty. Itdoes not settle the present con- 
a ition of the partners, but only the original 
terms of their partnership. Id. 


93. Where a party institutes an action 
against a portion of his associates in a min- 
ing partnership to establish a disputed right 
to an interest ina mine, and a conveyance 
of the interest claimed is a part of the relief 
sought, a court of equity may give Judg- 
ment establishing the right and directing 
a conveyance to be made, without dis- 
solving the partnership. 

Settembre v. Putnam, 30 Cal. 490. 

94. In an action of assumpsit against a 
firm, where the answer of one of the defend- 
ants denies that he wasa member of the firm, 
it is crror to admit in evidence, as against 
that defendant, a letter admitting the indebt- 
edness, signed in the firm name, without 
proof that defendant wrote the letter or au- 
thorized it to be written. 

Hudson v. Simon, 6 Cal. 453. 


95. S. sued V., G. & D. to recover twenty- 
two thousand dollars, alleged to be a balance 
due from them as partners on account of 
certain mercantile transactions. Defendant 
V., who was the managing partner of de- 
fendant’s firm, had unbeknown to his copart- 
hers made a payment of ten thousand dollars, 
which should have been credited upon the 
amount demanded by plaintiff, but of this 
fact G. and D. were kept in ignorance, and 
V., conspiring with the plaintiff to conceal 
the payment, induced his co-defendants to 
suffer a judgment for the full amount claim- 
ed. Subsequently, G. and D. having paid 
on the judgment more than the amount for 
which it should have been rendered, dis- 
covered the fraud, and the present action 
having been commenced by S. thereon to re- 
cover the balance, they set up these facts as 
an equitable defense: Held, that the defense 
was permissible, and suilicient to defeat the 
action, and that defendants were entitled to 
an injunction against the enforcement by 
plaintitf of the original judgment. 

Spencer v. Vigneaux, 20 Cal. 442. 


96. Defendant D., in his answer, stated 
that he had been informed be.ore the {first 
trial that the ten thousand dollar payment 
had been made by V., but that he was as- 
sured by V. that such was not the fact; that 
the papers and books of the firm were in V.’s 
vossession, and access to them conld not he 
ad, and that he had no personal knowledge 
of the fact, or means of ascertaining or prov- 
ing it upon the former trial: //edd, that this 
statement did not show such negligence or 
laches on D.’s part as to prevent him from 
now availing himself of the defense. Id. 


97. It was not negligence on the part of 


D. to fail to make an application for a con- 


tinuance, it being evident that he could not 
have made a showing sufficient for that pur- 
se, and that the application would have 
en & mere matter of: tori. Id. 


98. If partners agree that the partnership 
shall be dissolved and the business closed, 
and that the partnership accounts shall be 
considered and taken as if the partnershi 
had never existed, and that the amount al- 
ready received by one partner from the gis 
lan 9 shall be his compensation paid by 
the other partner to him as an employee, and 
that the other partner shall collect the debts 
due the tirm, and pay the debts due by the 
firm, and the agreement is acted on, the 
partner who receives the compensation as an 
employee has no further interest in the part- 
nership accounts, and can not maintain an 
action for a settlement of such accounts. 

Wagner v. Wagner, 50 Cal. 76. 


99. A settlement of partnership accounts 
between the partners can ouly be made in 
action in which all the partners are parties. 

Young v. Allen, 52 Cal. 466. 

100. If the liability of the defendant to 
the plaintiff depends on the settlement of the 
accounts between partners who are not 
parties to the action, the partners must be 
made parties before the case can be deter- 
mined. Id. 


101. If two men are in partnership for a 
term of years, inthe care and one half the 
increase of a flock of sheep, under a contract 
with the owner of the flock, who receives the 
other half of the increase, and the owner 
buys the interest of one through fraudulent 
representations that he has purchased the 
interest of the other, and then takes posses- 
sion of the flock and increase, tle remedy of 
the partner who has not sold is in equity for 
an accounting, and in such action tho part- 
ner who sold is a necessary party. In such 
case an action at law for damages does not 
lic. Blood v. Fairbanks, 48 Cal. 171. 


DISSOLUTION. 


102. A mere desire of one of the copart- 
ners 18 not suthcient to authorize the courts 
to decree a dissolution of the same, and a 
settlement of its affairs, but cause must be 
shown. = _ Bradley v. Harkness, 26 Cal. 69. 


103. A copartnership is the result of ayree- 
ment between the parties, and one of the 
firm can not sell out his interest in the same, 
nor can a stranger buy in the same at pleas- 
ure. Where such purchase or sale is made 
with the consent of the firm, it works a dis- 
solution of the partnership, and necessitates 
the final closing out and settlement of the 
old firm. Id. 

104. Where one partner has the manage- 
ment of the partnership afiairs, and makes 
false cntries in the bouks, and defrauds his 
copartner of a portion of the partnership re- 
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ceipts, and retains the same to his own use, 
the partner thus defrauded is entitled to a 
dissolution of the partnership and an ac- 
counting, even if the partnership was by 
agreement to continue for a fixed term, and 
the term has not expired. 

Cottle v. Leitch, 35 Cal. 434. 


105. If in such a case there has been an 
accounting between the partners, and the 
partner defrauded does not discover the fraud 
until after the accounting, he may sue for an 
accounting and dissolution, and on the trial 
may surcharge and falsify the account, with- 
out demanding a reaccounting prior to the 
commencement of the action. Id. 


106. Whenever a partner is entitled toa 
dissolution, the taking of an account is nec- 
essary, and follows as a matter of course. Id. 


107. Where McKenzie and Dickinson, bag 
manufacturers, dissolved partnership, leav- 
ing certain assets of the firm in McKenzic’s 
hands, and afterwards McKenzie purchased, 
for much less than its face, a judgment avainst 
Dickinson, and had it levied upon Dickin- 
son's interest in the assets, and on the exccu- 
tion sale bought them in on his own account: 
Hell, that Dickinson was not entitled to an 
account of the protits made by McKenzie in 
the transaction, nor could he attack the sale 
made to McKenzie. 

McKenzie v. Dickinson, 43 Cal. 119. 


108. If, in a case where there are several 
members of a partnership, one of them, even 
by consent, retires from the firm, this dis- 
solution necessarily severs the copartnership 
relations of each of its members. 

Ross v. Cornell, 45 Cal. 133. 


109. In such case, if there are two or more 
members who remain in the firm, they can 
not maintain a joint action at law against 
the member who retired from the firm. Id. 


2110. Where the complaint, in an action 
for the dissolution of a partnership and a 
setticment of the accounts, avers a loss in 
the transactions of the firm, borne exclu- 
sively by the plaintiff, and asks for a judg- 
ment against the defendant for his propor- 
tion of such loss, the plaintiff may prove a 
loas resulting from his own act done in vio- 

tion of the partnership agreement. 

Clark v. Gridley, 41 Cal. 119. 


211. In such case, the plaintiff is entitled 
to a settlement of the partnership accounts, 
on such terms as may be equitable; and the 
defendant may show, as a matter of defense, 
that he suffered loss by such violation of the 
contract, and may charge the plaintiff with 
it. Id. 

112. The plaintiff in such action need not 
aver in his complaint that the act from which 
the loss resulte | was in violation of the part- 
nership agreement, in order to let in the tes- 
timony as to the loss. Id. 


213. If a partner sells his interest in the 


1123 


ee property to his copartner, but 
there is a dispute whether the sale included 
a settlement of the partnership accounts, and 
in an action brought for their settlement, the 
issuc as to whether such sale included such 
settlement is submitted toa jury, the jury, 
in determining it, can not take into consid- 
eration the amount which the purchasing 
partner paid his copartner, or the amount 
which he sold the purchased property for. - 

Warden v. Marcus, 45 Cal 594. 


114. The ‘‘ Riggers and Stevedores’ Union 
Association of San Francisco,” a voluntary 
association for mutual relief, having ex- 
cluded plaintiffs from the association because 
of their refusal to take an oath not required 
by the constitution or by-laws of the associ- 
ation, and foreign to the objects thereof, 
plaintiffs, as members, brought suit for dis- 
solution of the association and distribution 
of its funds, and the supreme court having 
decided, on demurrer to the complaint, that 
the association was a srship, and would 
be dissolved by a court of equity for improp- 
erly excluding a member, and the cause hav- 
ing been remanded for further proceedings, 
the defendants rescinded their resolutions re- 
quiring an oath, and filed an answer offering 
to adinit plaintiffs to all their rights and priv- 
ileges in the association: //eld, that this 
action of the association suffices to prevent 
a decrec of dissolution, and that the bill was 
properly dismissed. 

Gorman v. Russell, 18 Cal. 688. 

115. Where, in the settlement of a part- 
nership, a mistake occurs, and both parties 
were ignorant, or had equal knowledge of, or 
equal opportunities of knowing the mistake, 
and there has been no fraud or concealment, 
equity will not correct the mistake. 

Belt v. Mehen, 2 Cal. 159. 


116. To affect the rights of one dealing 
with a partnership firm, actual notice of its 
dissolution must be brought home to him. . 

Johnson v. Totten, 3 Cal. 343. 


117. An ostensible partner, retiriny 
from the firm, must give notice of his retire- 
ment, or he will be liable to creditors of the 
continuing firm, on contracts made by thein 
after his retirement. 

Williams v. Bowers, 15 Cal. 321. 


118. The question of notice of the disso- 
lution of a partnership is a fact for the jury, 
under the charge of the court. 

Rabe v. Wells, 3 Cal. 143. 


119. The publication of the notice of 
dissolution in a paper taken by the plaintitis 
is a fact from which a jury may infer actual 
notice. The court has no right to charge the 


jury in regard to conclusions of fact. 
Treadwell v. Wells, 4 Cal. 260. 
120. Where it appears that the partners, 
parties to the suit is a dissolution, held a 
judgment against a third party, which was 
never reduced to the possession nor under 
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the control of the receiver, the appoint- 
ment of the receiver would not operate as an 
assignment or transfer of auy property not 
so reduced to possession within a reasonable 
time. Adams v. Hacket, 7 Cal. 187. 


121. Upon the application of the receiver 
in the suit for dissolution, he can obtain the 
necessary proceedings for procuring a correct 
application of the balance of a judgment 
held by the partnership against a third party, 
after paying the judgment creditor of the 
partnership. Id. 


122. In a case where one partner has filed 
his bill for a dissolution of the partnership 
and the appointment of a receiver, it secins 
that cae dissolution has been judicially 
declared, and a receiver ordered to make a 
pro rata distribution of the assets among the 
creditors, they are not prevented from re- 
sorting to adverse procecdings, and thereb 
gaining a preference. id. 


123. A bill for a dissolution and tho ap- 
pointment of a receiver can not operate as 
an assignment for the benefitof creditors, 
so as to prevent a creditor from acquiring a 
legal priority, because all such assimments, 
except in insolvency, are void under the stat- 
ute. Adams vy. Woods, 8 Cal. 152. 

124. It is only in cases of insolvency 
that the equitable rule for a pro rata distri- 
bution will apply, and then as of necessity. 
If the firm be solvent, a creditor whose claim 
is due can not be placed on a par with others 
whose claims are not yet duc, or who have 
been less diligent in securing claims already 
due. Id., 9 Cal. 24. 

125. If, in an action to wind up a part- 
nership between the plaintiff and defendant 
in the stock of a corporation, standing in the 
name of defendant, it appears that the 
plaintiff has agreed that the defendant may 
retain certain shares until a demand made 
aguinst the partnership is settled, the court 
should not direct a conveyance of those 
shares to the plaintiff without proof that the 
demand has been settled. 

Harper v. Lamping, 33 Cal. 641. 

126. The decree should not order a pri- 
vate sale of the firm property. The selling 
of cattle, sheep, ete., at private sale, is dan- 
gerous as a precedent, and lable to great 
abuse in practice. 


Jones v. Thompson, 12 Cal. 191. 


127. When a bill is filed to settle the af- 
fairs of a partnership, the partnership trans- 
actions of each and all the partners should 
be taken into account; and the decree should 
include all these, su as to leave nothing open 
for future litigation. 

Griggs v. Clark, 23 Cal. 427. 

128. In a suit by one partner for the dis- 
solution of the partnership, and an account, 
etc., aileging that dividends of profits 
were to be inade at stated periods, the court 
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may decrce the payment of the sum due for 
such dividends, before final distribution of 
the assets. O’Conner v. Stark, 2 Cal. 153. 
129. A judgment winding up the af- 
fairs of a partnership may make a division 
of the partnership property, if there are no 
debts, and if a division in kind is as fair to 
all the parties asa sale and division of the 
proceeds. If the property consists of stock 
standing in the name of the defendant, the 
judgment should not be in the alternative, 
requiring the defendant to either trans‘er to 
the plaintiff his part thereof or pay him a 
certain sum of money, but should direct a 
division in kind or a sale and a division of 

the proceeds. 
Harper v. Lamping, 33 Cal. 641. 


130. Where the partnership property is 
seized under attachment proceedings, and 
applied towards payment of the firm debts, 
the partners not doing business after such 
attachment being levied: //eld, that such 
matters do not of themselyes operate a dis- 
solution of the partnership. 

Barber v. Barnes, 52 Cal. 650. 


131. In such case, if there is an action 
pending, brought by the partners to recover 
a debt due the firm, any inference of dissolu- 
tion arising from the above facts is cae 

132. A partner can not have partition 
and accounting without a dissolution of 
partnership; and a dissolution being found 
and decreed, the decree should provide for 
an accounting. Nisbet v. Nash, 52 Cal. 5-40. 


133. H. came to California, and died hcre 
in 1876, leaving property of large value. In 
an action for an accounting brought against 
his administrator, the complaint alleying 
that the partnership was never dissolved un- 
til the death of it. but also alleying, and 
attempting to excuse the fact, that no demand 
had ever been made for an accounting in the 
life-time of H.: //e/d, upon demurrer to the 
complaint, without deciding whether in any 
case an objection that the demand is stale 
can be taken by general demurrer, that in 
this case, in view of the alleyation that the 
partnership was never dissolved, the objec- 
tion did not hie, although the other facts 
stated miguit tend strongly to show, or prima 
Jucie might even show, that in point of fact 
the partnership had been dissolved long be- 
fore the date alleyed. 

Harris v. Hillegass, 54 Cal. 463. 


134. If one of two partners sells toa third 
person his interest in the goods owned by the 
partnership, the sale dissolves the partner- 
ship, and the purchaser can not maintain an 
action to recover his interest in the gooda, 
but must sue for an accounting, and wii re- 
cover whatever his assignor would have been 
entitled to upon a settlement of the partner- 
ship accounts; and until the affairs of the 
partnership are thus wound up, the partner 
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who did not sell is entitled to the possession 
of the property. 
Miller v. Brigham, 50 Cal. 615. 
135. The richts of parties in relation to 
the rents and profits of property which 
had belonged toa partnership, but which had 
accrucd intermediate to the entry of a de- 
cree of dissolution in the lower court and 
the decision of an appeal to the supreme 
court, must be determined in the game inan- 
ner cnd by the same rule by which they 
would have been determined had they ac- 
crued prior to the decree of dissolution. 
Clark v. Jones, 50 Cal. 425. 


IN REAL ESTATE. 


136. Where one of two holders of the 
leasehold, holding in partnership, pur- 
chases the fee in his own name and with his 
own moncy, it inures equally to the benefit 
of the other, to which he becomes entitled 
on payment of his proportion of the purchase 
money. Latian v. Naglee, 9 Cal. 602. 


137. And as the relation sustained by the 
tenant purchasing the fee, to his co-tenant or 
partner, is one of confidence, the proof that 
the latter had waived his right must be clear, 
and the burden of proof rests upon the 
tenant purchasing. Id. 


138. This being the true character of part- 
nership in real estate the surviving partner 
has an equitable lien upon it for his indem- 
nity against the debts of the firm, and for 
the balance due him. See facts. 

Gray v. Palmer, 9 Cal. 616. 

139. In equity real property acquired with 

rship funds for partnership purposes 
is regarded as personal estate, so far as the 
yment of partnership debts and the ad- 
justment of partnership rights are concerned; 
and it is immaterial in whose name the legal 
title of the property stands; whether in the 
individual name of one copartner or in the 
joint names of all, it is first subject to the 
yment of partnership debts and then to be 
istributed among the copartners according 
to their respective rights. 
Dupuy v. Leavenworth, 17 Cal. 262. 


140. The possessor of the legal title in 
such case holds the estate in trust for the 
purposes of the partnership, and until such 
purposes are accomplished, each partner has 
an equitable interest in the property. Upon 
the dissolution of the copartnership by the 
death of one of its members, the surviving 
partner, who is charged with the duty of 
paying the debts, can dispose of this equi- 
table interest, andl the purchaser can compel 
the heirs-at-law of the deceased partner to 
yerfect the purchase by conveyance of the 
[eal title. Id. 

141. Where two partners purchased in 
the firm name, with firm funds and for 
partnership purposes, a lot of land, and one 


then absconds with all the available funds of 
the firm, leaving his copartner without suffi- 
cicnt means to pay the debts of the copart- 
nership, and he in good faith first exhausts 
the personal property to pay the debts of the 
concern, and this is insutticient, he may then 
convey in the firm name the interest of the 
firm in the lot to pay debts, and the grantee 
can in equity compel a conveyance of the 
legal title to the undivided half of the lot, 
standing in the absconding partner’s name, 
from him or from parties taking a convcy- 
ance from him with notice of its partnership 
character. Id. 


142. This rule is not in conflict with the 
doctrine that real property of a copartner- 
ship may be conveyed by one partner, on his 
individual account, to the extent of his legal 
title, so as to cut off the equitable rights of 
the copartnersnip, or its liability to the pay- 
ment of the copartnership debts. A bona 
fide purchaser, for a valuable considera- 
tion, without notice of the partnership char- 
acter of the property, will take the title in 
such cases, freed from the equitable clainis 
of others, upon grounds of policy. Id. 


143. A partner has a right, generally, to 
buy the whole or a portion of the interest of 
his copartner in real estate at private sale. 

Bradbury v. Barnes, 19 Cal. 120. 


144. A partner may purchase with his 
own funds and on his own account the inter- 
est of his copartner in real estate at 
sheriff's sale, if there be no circnmstances of 
fraud or of trust, apart from the partnership 
relation, and hold the property so purchased 
as a stranger could hold it. Id. 


145. Partners occupy a confidential rela- 
tion towards each other in respect to firm 
business, but this does not prevent one from 
buying of another when both have an equal 
opportunity and means of knowing the 
value of the property and its condition. Id. 


146. If two or more persons are partners 
in the ownershipand management of real e3- 
tate and owe partnership debts, and one of the 
partners mortgages his interest in the prop- 
erty to secure his individual debt, the mort- 
gagee acquires only the mortgagor's interest 
in the surplus after the payment of the part- 
nership debts, and if these debts equal or ex- 
ceed the value of the property, and it is after- 
wards suid by the partners to pay the part- 
nership debts, the mortgagee, as against the 
pe holds no interest in the property, 

iable in equity to be sold, and the mort- 
gage can not be foreclosed. 
Jones v. Parsons, 25 Cal. 100. 


MINING PARTNERSHIPS. 


147. If two or more persons acquire a 
mining claim for the purpose of working the 
same and extracting the mineral therefrom, 
and actually engage in working the same, 
and share, according to the interest of each, 
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the profit and loss, the partnership rela- 
tion subsists between them, although there 


is no express agreement between them to 
become partners, or to share the profits and 
losses. Duryea v. Burt, 23 Cal. 569. 


148. Asasale of an intcrest in a mining 
partnership by a partner to a stranger does 
not dissolve the partnership, such stranger 
by his purchase presume perey becomes a 
partner, though he takes no part in the 
management of the partnership affairs, and 
does not hold himself out to the world asa 
partner. Taylor v. Castle, 42 Cal. 369. 


149. A., who claimed to be in possession 
of a tract of coal-bearing land, made a 
verbal agreement with B. & C., by which 
they were to prospect for coal until they 
struck a particular seam, or ledge, and be- 
fore they struck this ledge they were to do 
all the work and have two thirds of the 
claim; but after the ledge was struck, the 
work was to be prosecuted by the parties 
jointly, A. to bear one third of the expenses, 
and B. & C. two thirds: Held, that this 
agreement did not create the relation of 
landlord and tenant between A. & B. and 
C., but that it made them tenants in com- 
mon, or partners in mining; and that the 
action of unlawful detainer was not the 
proper remedy for A., if excluded from the 
premises by B. & C. 

Henderson v. Allen, 23 Cal. 519. 


150. The parties owning a mining claim 
as tenants in common, and engaged in work- 
ing the same, are partners. 

Dougherty v. Creary, 30 Cal. 290. 


151. An agreement between one or more 
persons who claim an undeveloped mine, 
and another person, that if the latter will 
devote his labor and skill in exploring and 
developing the mine, the former will furnish 
him with tools and provisions, and give him 
a share in the mine if it proves valuable, 
and a joint working of the mine and sharing 
in the protits by the parties after develop- 
ment, constitutes one of those qualified 
partnerships, common in California, known 
as mining partnerships. 

Settembre v. Putnam, 30 Cal. 490. 


152. Where a person claiming an unde- 
veloped mine agrees with another that if he 
will devote his labor and skill in its develop- 
ment, the former will furnish him with tools 
and provisions, and give him an equal in- 
terest in the mine in case it shall prove valu- 
able, the latter is entitled to an equal in- 
terest in the mine when it becomes valuable, 
if he devotes his labor and skill until that 
time. Id. 


153. Where a contract in writing pur- 
ported to have been made by a mining part- 
nership in its firm name through its sccre- 
tary, and it appeared that such contract had 
been authorized by a vote of a majority of 
the shares at a meeting of the company, and 
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after being signed by the secretary had been 
ratificd and approved in the same manncr, 
and it further appeared that thouyh there 
were no written regulations or by-laws, the 
company usually did business in this way: 
lield, that the recognized and established 
usage on the part of the firm should be taken 
as a part of the contract of partnership. 
Taylor v. Castle, 42 Cal. 369. 


154. A managing superintendent can 
not bind a mining partnership, except upon 
such contracts as are usual and necessary in 
the ordinary prosecution of the work, unless 
specially authorized. 

Jones v. Clark, 42 Cal. 181. 


155. Mining partnerships, where there are 
no partnership articles, are governed by the 
law of ordinary partnerships, except so far 
as the general usage of persons engaged in 
similar pursuits or the established practice of 
the particular company has established a 
different rule, the only differences generally 
existing being such as flow from the fact that 
in such partnerships there is no delectus 
personz2. Id. 


156. Where a promissory note, purport- 
ing to be executed for and on behalf of a 
mining partnership, and signed by the super- 
intendent as such, was given in payment for 
property which the partnership was using, 
and such use was a beneficial one, and all the 
members knew soon after the execution of 
the note of its existence, and believed it to 
be a company note, and acquiesced in payin 
interest upon it until long after the origina 
debt would have been barred if the note were 
held invalid: //Jeld, that the members of 
the partnership should be estopped from 
disputing its validity. ld. 


157. If a promissory note is binding upon 
a mining partnership as a valid contract, such 
partnership continues liable, at least to the 
extent of the partnership asscts, though some 
members of the company may have parted 
with their interests, the new members hav- 
ing purchased with knowledge, and subject 
to the payment of partnership debts. ld. 


158. If, in the case of a mining partner- 
ship, a retiring partner still continues 
bound for a partnership debt, he, neverthe- 
less, parts with his equity to have the part- 
nership debts paid out of the partnership 
property; and in a suit to dissolve the part- 
nership as among the partners, though he 
may be a proper, he is not a necessary, party. 

Id. 


159. A mining partnership is not dissolved 
by the death of a partner, nor has a surviv- 
ing partner any right to take control of the 
property as survivor, this right only apply- 
ing Where the delectus persone exists. Id. 

160. It is well established that in mining 


partnerships there is usually no delectus per- 
song, and as a consequence, that such a part- 
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nership is not dissolved by the death of a 
partner, or sale of an interest by a partner 
to a stranver. Id. 
161. Where two persons entered into an 
agreement to engage together in a mining 
adventure, under a firm name, and to share 
the profits and losses equally, and as a firm 
they purchased a mine, and paid a note given 
in the firm name for a portion of the price: 
Held, that the contract was one of partner- 
ship, in the ordinary sense, as distin- 
ished from what is known as a ‘ minin 
partnership,” and that either partner ha 
the same authority to bind the firm as if it 
were an ordinary Seemeg, Seis er oe 
Decker v. Howell, 42 Cal. 636. 


162. The rule thatin ‘‘mining partner- 
ships” one partner has no authority to bind 
the firm by a promissory note is based upon 
the reason that in such partnership there is 
no delectus persone, and that, consequently, 
the membership is continually subject to 
changes beyond the control of the partners; 
but there is nothing in the nature o mining 
which forbids a contract of strict partner- 
ship; and when it appears that the confiden- 
tink, relations of an ordinary partnership are 
established, and the firm not subject to tho 
intrusion of other partners at will, the rea- 
gon of the rule fails, and with the reason the 
rule itself. Id 

163. Where a mining company, not in- 
corporate, forms & trading partnershi 
writh an individual under a firm name, eac 
member of the mining company is a member 
of the firm. Rich v. Davis, 6 Cal. 163. 


164. Where one of the mining company 
acted as a salesman of the firm, it can not 
be pretended that he was & dormant part- 
ner, whose acts would not bind the firm. Id. 


165. Whether associates in a minin claim 
are general ee not decided; but if 
they are, still the rule qualifying the right 
of trustees and guardians as to purchas- 
ing from their cestuis que trust and wards do 
not apply. Bradbury v. Barnes, 19 Cal. 120. 


166. Where the several owners of a 
mine unite and co-operate in working the 
same, they form a mining partnership, which 
is governed by many of the rules re ting to 
ordinary partnerships, but which has some 
rules peculiar to itself. 

Skillman v. Lachman, 23 Cal. 198. 

167. The law does not, in case of a mining 
partnership, imply any authority, either to 
a member of such partnership, or to its 
managing agent, to bind the company or its 
individual members by | promissory note, or 
a contract of indebtedness, executed in the 
name of the company; but it is incumbent 
on the party claiming to hold the company 
for such indebtedness to show that the per- 
son, executing or contracting the same in 
the name of the company, had power and 
authority to do so. Id. 


168. Where Howell and Haynes entered 
into a strict partnership for the purpose of 
purchasing, holding, and working @ mine, 
and while such partner, Howell gave a firm 
note for money borrowed in the name and 
for the use of the firm, and afterwards con- 
veyed all his interest to Haynes: ITeld, that 
the note was valid as a firm note, and could 
be collected by Haynes. 

cker v. Howell, 42 Cal. 636. 


169. B., a member of a quartz mining 
company, received as the proceeds of quartz 
rock belonging to the company, and crushed 
in their mill, seven thousand and sqyenty- 
three dollars and ninety-eight cents. Su 
sequently, the mill, lead, and ditch of the 
company were sold at sheriff's sale under ex- 
ecution on a judgment in favor of A., against 
the company, for two thousand five hundred 
and fifty-eight dollars, C. becoming the pur- 
chaser for two thousand seven hundred and 
Gifty-six dollars and two cents, funds fur- 
nished by B., receiving the sherill’s certiti- 
cate, and then assigning the same to B. 
Still later, W. obtains judgment against the 
company for two thousand three hundred 
and ten dollars and ninety-seven cents, and 
under execution thereon, the same property 
was sold by the sheriff to C., who received 
the certificate and assigned it to B., C. hav- 
ing bought the claim before judgment for 
two thousand two hundred and fifty-four dol- 
lars, with funds furnished by B. Plaintiff, 
a member of the company, sues to cancel 
these certificates, prevent a sher! ffs deed to 
B., and to hold him, ona dissolution of the 
company, as trustee for the company of the 
interest bought at the sheriff's sale: Held, 
that the coudluct of B. is grossly inequitable, 
and that, if the company is willing to athrm 
his purchase as done for its benefit, the 
money paid should be credited to him on his 
indebtedness, and the title of the property 
go to or remain in the company, unaffected 

y the transaction; held, further, that if B. 
paid the judgments against the company, he, 
as a member, would be entitled to recover of 
his associates contribution for their propor- 
tion; but that he could not make this pay- 
ment through the process of an assignment, 
and then enforce the judgment against the 
company by selling out the property and 
buying it in, especially as he had in hand at 
the time more money of the company than 
he paid for the judgments. 

Bradbury v. Barnes, 19 Cal. 120. 


170. The mining ground belonging to and 
worked by a mining partnership and ac- 
quired for mining purposes, whether pur- 
chased with partnership funds or brought 
into the concern by individual members as & 
portion of the capital stock, is, in equity, for 
the purpose of a settlement of the partner- 
ship affairs, to be treated as partnership 
property. Duryea v. Burt, 28 Cal. 569. 


171. One of the partners in a mining 
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PARTNERSHIP. 


partnership may convey his interest in the 
Mdsiies without dissolving the 


mine and 


partnership. 


Duryea v. Burt. 28 Cal. 569. 


Skillman v. 
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PAWNBOEERS. 


1. Theactof 1861, prohibiting pawnbrokers 
or pledgees from charging more than four per 
cent. per month on loans made on property 
piedged as security, is not in violation of 
section 2 of article I of the constitution, 


which provides that ‘‘all laws of a general 
nature shall have a uniform operation.” 
Jackson v. Shawl, 29 Cal. 267. 


2 Where a pawnbroker loans money upon 
property pledged, and the borrower con- 
tracts to pay him more than four per cent. 
interest per month, he can recover posses- 
sion of the property by tendering him the 
principal and four per cent. per month in- 
terest. Id. 

See PLEDGE. 


PAYMENT. 


1. In GENERAL. 
13. APPLICATION OF PAYMENTS. 
25. PAYMENT UNDER PROTEST. 


IN GENERAL. 


1. Where a note was delivered to the 
maker long before it became due, upon his 
giving the holder an order on the indorsera, 
which was dishonored, and thereupon it was 
returned to the holder, it did not operate as 
& payment. Smith v. Harper, 5 Cal. 329, 


2. Where the defendant, being indebted 
to the plaintiff, a banking firm, made a pay- 
ment on account in the bauk, to one of the 
plaintiffs clerks, and on a subsequent day 
agreed to lend to the clerk the amount thus 
paid, who took the money and used it, and 
the amount thus paid was never credited to 
the defendant on the books of the plaintiff: 
Held, that the amount paid by defendan 
in the usual way of business, was a iogal 
payment, and that defendant lost all con- 
trol over it. If defendant is ultimately 
liable for the amount thus advanced to the 
clerk, it must be in an action for thus ad- 
vancing it, and not in an action on the orig- 
inal indebtedness. 

Rhodes v. Hinckley, 6 Cal. 283. 


3. A part payment of a demand of one 
of two debtors will not discharge such 
debtor making the payment from the pay- 
ment of the balance. His obligation is to 
pay the whole. Griffith v. Grogan, 12 Cal. 314. 


4. M. & T. being indebted to V. in the 
sum of six hundred and seventy-one dollars, 
laintiff, for the accommodation of the 
ebtors, procured E. to assume the debt and 
execute to V. his (E.’s) note for the amount, 
and, to secure E., plaintiff assigned to him 
a note and mortgage of M. for two thousand 
dollars, with an agreement that the latter 
should be retransferred to plaintiff upon the 
payment by him to E. of the amount of his 
(E.’s) note to V. Subsequently E. died, 
having in his hands at the time one thousand 
four hundred dollars belonging to M., and 
received by E. as rents and protits of a cer- 
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tain ditch of which he and M. were joint 
owners. Defendants were appointed ad- 
ministrators of E., and received the one 
thousand four hundred dollars as assets of 
deceased, and afterwards from the funds of 
the estate paid the six hundred and seventy- 
one dollar note to V. The action is brought 
to compel defendants to redeliver to plaintiff 
the two thousand dollar note and mortgage, 
he claiming that the transaction above stated 
amounted to a payment by him of the debt 
for which they hail been ledeed as security: 
Held, that the facts did not show a payment 
of E.’s note to V. by plaintiff; that they only 
established that there was a balance Aue to 
M. from the estate of E., and that plaintiff 
was not authorized in this action to avail 
himself of such counter claim of M. against 
the estate as a payment on behalf of M. & T. 

Cook v. Davis, 22 Cal. 157. 


5. An acknowledgment of the payment 
of the purchase money by the grantor in a 
subsequent deed is no evidence of the fact of 
pay ment as against one claiming under a prior 

eed. Colton v. Seavey, 22 Cal. 496. 


6. Where an action is brought in a court 
of law upon a pro ry note, and a de- 
fense is interposed that the note has been 
pei by the execution and delivery of a 

eed of land by the maker to the payee, and 
the defcndant, in proving the allegations of 
the answer, shows that the conveyance was 
in fact intended as a mortgage to secure the 
note, plaintiff is entitled to judgment. 

Lodge v. Turman, 24 Cal. 385. 


7. The payment of a debt by a person 
not legally responsible, for it 13 a satisfac- 
tion of the debt, if the moncy is accepted for 
that purpose. Martin v. Quinn, 37 Cal. 55. 


8. Defendants were indebted to plaintiff 
in the sum of ten thousand dollars; subse- 
quently parties had a settlement, and defend- 
ants gave to plaintiff in part payment of the 
debt, a note of third parties for two thousand 
five hundred dollars, which was received b 
plaintiff without objection, and the same left 
with defendants for collection. The note was 
not painlat maturity, and plaintiff demanded 
the ainount for which the note was taken in 
settlement of the defendants, who paid one 
thousand two hundred and fifty ‘lollaes: and 
gave to plaintiff another note of same parties 

or the balance, payable in one year: J/ekd, 
in an action by plaintitf against the defend- 
ants to recover the balance, that defend- 

ants are liable for the amount. 
Gnithth v. Grogan, 12 Cal. 317. 


9. In 1861, Q. recovered a money judg- 
ment in justice’s court against K. and C., 
from which, in 1862, K. and C. appealed to 
the county court, and procured M. and S. as 
sureties to execute an undertaking in the 
sum of five hundred dollars, in the usual 
form on appeal, to stay execution. The un- 
dcrtaking was not executed by K. and C. 


1129 


Thereafter, judgment was rendered by the 
county court in said action against K. and 
C., for a sum greater than five hundred dol- 
lars. Thereupon Q. demanded of M. and 8. 
said five hundred dollars expressed in their 
undertaking, to be applicd in satisfaction of 
the last-named judgment, which they paid. 
Q., however, failed to enter satisfaction of 
said judgment pro tanto, but, on an cxecu- 
tion issued thereon, collected under a sher- 
iff’s sale of K. and C.’s property, the whole 
amount of his judgment recovered in the 
county court. K. and U. then assigned their 
demand against Q. for the money received 
by him in excess of the unpaid balance 
due on his judgment, after deducting said 
five hundred dollars, to M. and 3S., who 
brought action therefor, setting up said facts, 
and recovered judgment. The only defense 
was by way of demurrer to the complaint, 
which was overruled: /ffel:/, that said last- 
named judgment was properly rendered. Id. 


10. The giving of a mortgage to secure a 
debt, and an agreement to pay the same in 
old coin, form a sufficient consideration 
ran extension of the time of payment, 
Kinsey v. Wallace, 36 Cal. 463. 


11. No man can be made a debtor for 
money paid to his use, unless it was done at 
his request, or unless the party paying the 
money was bound as surety or otherwise to 
pay it for him. Curtis v. Parks, 55 Cal. 106. 


12. The plaintiffs and defendant, and oth- 
ers, who were sureties on the bond of a 
public administrator, pemerrs and agreed 
to pay to one F., to whom their principal 
had become liable, as his successor in the 
administration of an estate, the amount of 
the liability; promising and agreeing each 
with each and all the others, that they would 
so pay in certain definite proportions. The 
pean having paid the whole amount, 

rought their action against the defendant 
to recover the amount that he should have 
paid: //eld, that under the contract alleged 
there was no obligation resting upon the 
plaintiffs to pay defendant’s part of the 
amount, and therefore their payment was 
voluntary, and gave rise to no cause of action 
against the defendant. Id. 


APPLICATION OF PAYMENTS. 


13. Where the maker did not specify that 
the payment to the indorscr was to meet the 
indorsed note, the indorser had a right to 
apply it to any indebtedness he held against 
the maker, and to stand upon his strict legal 
rights as to demand and uotice in regard to 
the indorsed note. 

Van Norden v. Buckley, 5 Cal. 283. 


14. When the plaintiff employs an agent 
to collect a note due from defendant, and 
the defendant employs the same agent to 
collect other notes due him, and apply the 
same on plaintilf’s note, and the agent fails, 
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after collecting money on defendant's ac- 
count: //eld, that unless the appropriation 
was actually made, the loss occasioned by 
the failure of the agent must fall on the 
defendant. Phillips v. Mayer, 7 Cal. 81. 


15. There is no rule of law which prevents 

a debtor, in insolvent circumstances, from 

the application of his property to the pay- 
ment of one debt rather than another. 

Randall v. Buffington, 10 Cal. 491. 


16. If the debtor at the time of, or previ- 
ous to, payment, neglects to designate to 
which of several dtbts he applies his pay- 
ment, his right to control the application 
is gone, and the creditor may exercise it at 
any time before suit. 

Haynes v. Waite, 14 Cal. 447. 

17. The institution of suit evidences the 
creditor’s application of the payment. Id. 


18. Where money is paid generally, upon 
an account composed of different items, 
made at divers dates, and no appropriation 
thereof is made by either party to any par- 
ticular part of the account, the rule is that 
the payment shall be paket to the charges 
in the order of time in which they are made. 

Wendt v. Ross, 33 Cal. 650. 


19. Where payments are made generally 
to a party having two accounts against 
the party paying, one due to himsclf, the 
other to a third party, for whom he was act- 
ing as agent, and no appropriation of such 
payments to either account is made by either 
party, the rule is that said payments will 

e applied ratably to both accounts. Id. 


20. The debtor may, at or before the time 
of payment, direct the application of the 
payment, and if the creditor receives the 
money, he is bound by thedirection. If the 
debtor omits to make such application, the 
creditor may, generally, apply the payment 
to any debt he chooses, but when so made 
he can not, without the consent of the 
debtor, Change such application. Id. 


21. If a party who 1s indebted on several 
promissory notes, all held by the same 
yerson, makes a payment of money to the 

older and directs it to be applied on one of 
the notes, but the holder applies it on other 
notes than the one directed, and the payor 
afterwards acquiesces, and takes the notes 
upon which the application was made, this 
is a ratification of the application made by 
the creditor. Cardinell v. O’ Dowd, 43 Cal. 586. 


22. The debtor, who owes the same per- 
son on several promissory notes, has the 
right to direct verbally on which notes any 
payments he may make shall be applied. 

Clarke v. Scott, 45 Cal. 86. 

23. In an action upon a promissory note 
against the debtor and one who signed as 
surety, Where the defense is that other notes 
were given by the debtor at the same tine 
as the one in suit, with a verbal agreement 
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with the plaintiff that the first payments 
male by the debtor should be applied on the 
note signed by the surcty until it was paid, 
and that payments had been made and had 
been wrongfully indorscd on the notes not 
signed by the surety, the defendats have a 
right to give such verbal agreement in evi- 
dence, as tending to show that the debtor, 
when he made the payments, had not chang- 
ed his first intention as to how the payments 
were to be applied. Id. 


24. Pending the delivery of bricks, and 
within a few days thereafter, the origi 
contractor paid money to the plaintiff, 
without specially directing the application 
of the payments; and the plaintiff applied a 
portion of the money to the payment of a 
debt due him from the contractor previous 
to the making of the contract: //eld, that 
he had no right to do so. 

Goss v. Strelitz, 54 Cal. 640. 


PAYMENT UNDER PROTEST. 


25. The object of a protest is to take 
from the payment its voluntary character, 
and thus conserve to the party a right of ac- 
tion to recover back the money. It is avail- 
able only in cases of payment under duress 
or coercion, or when undue advantage is 
taken of the party’s situation. It has no ap- 
plication to voluntary payments. It does 
not create a lien upon the moncy paid, or any 
legal impediment to its control. It does not 
impair, in any respect, the operative effect 
of the payment as a discharge of the demand 
upon which it is made, so far as such demand 
is legal. Itis notice, only, to the party re- 
ceiving the payment, that, if the demand is 
illegal in whole, or in any specified particu- 
lar, he may be subjected to an action for 
the recovery back of the amount to which 
the objection is made; and if action be 
brought, the | ahiges is sant available as evi- 
dence of the fact of compulsion. 

McMullan v. Richards, 9 Cal. 365. 


26. Where a redemptioner, under the 
statute, pays to the sheriff an excess of 
money under protest as to the excess, the 
payment is not compulsory. 

McMillan v. Vischer, 14 Cal. 232. 

27. In such case the sheriff is the bailee 
of the redemptioner as to the excess, who 
may recover it back on demand, the money 
not having been paid over to the vavuaee 
tionee. I 


28. The compulsion or coercion which 
is sufficient in law to render a payment in- 
voluntary must come from the party to 
whom or by whose direction the payment is 
made, and arise from the exercise or threat- 
ened exercise of some power, possessed, or 
supposed to be possessed, by him, over the 
person or property of the party making the 
payment. 

Garrison v. Tillinghast, 18 Cal. 404. 


PHONOGRAPHIC REPORTER. * 


29. Whether these provisions of the stat- 
ute be constitutional or not, does not affect 
the question of plaintiffs’ mght to recover 
back his money. If they are constitutional, 
then there is no basis for the action; if they 
are unconstitutional, and the plaintiffs were 
ignorant of this at the time, the case becomes 
only one where a recovery is sought, because 
& payment is made under a mistake of law, 
a@ ground which can not avail; but if the 
plaintitis knew the act to be unconstitutional, 
as they protested it was, then the case is 
only an attempt to recover an illegal de- 
mend, voluntarily paid, knowinz it to be 
illegal at the time, and is not entitled to an 
consideration. id. 


30. The rule laid down in Garrison v. Til- 
linghast (No. 1), 18 Cal. 404, and Brumagim v. 
Tillinghast, Id. 265, as to what constitutes 
such an involuntary payment as that it 
may be recovered back, applied to money paid 
for a license as senger broker under the 
act of March 25, 1857, and aftirmed. Id. 
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TAXATION, 


PENALTY. , 


L. An action founded upon a statute to 
recover a penalty, where no aepaeee is im- 
posed by the statute, can not be sustained. 

Board of Health v. P. M. Co., 1 Cal. 197. 


2. Where a statute required the owners or 
consignees of every vessel entering the har- 
bor of San Francisco to give a several bond 
to the state in a penalty of two hundred dol- 
lars for every passenger and member of the 
crew on board of such vessel, but no penalty 
was given by the statute for the neglect or 
refusal to give such bond, and an action was 
brought to recover two hundred dollars for 
each passenger brought on the defendant's 
steamer into the port of San Francisco, as a 
penalty for neglecting to give such bond: 
Held, that the action could not be sustained. 

I 


3. If there be any rule requiring the pay- 
ment of a debt, in judgment, or a cenial of 


its justice, before a party, complaining of 
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judgment without notice to him, can ask 
equity to vacate it, that rule can not apply 
to the case of judgment rendered for a pen- 
alty under a penal statute. 

Chester v. Miller, 13 Cal. 558. 


4. Where a telegraph company fails to 
transmit a message, upon compliance by the 
person contracting with it with the condi- 
tions required by section 154 of the act of 
1550 (stats. 1850, p. 370), an action for the 
penalty given by the act lies in favor of such 
person. Thurn v. Alta Tel. Co., 15 Cab 472. 

5. The sum to be recovéred isa penalty for 
breach of the duty to transmit the mes- 
sage, and the act is, in this section, a penal 
law, to be strictly construed. d 

6. Under the above section, the person 
entitled to recover the penalty is the party 
who contracts or offers to contract for the 
transmission of the dispatch. Hc may, prob- 
ably, do this by his agent or servant; but 
when the contract is made by a party as 
agent of another, in order to give a right of 
action to the principal, the fact of agenc 
must be shown. Id. 


7. In an action to enforce a penalty or for- 
feiture imposed by statute, the claim is to 
be strictly construed. 

Askew v. Ebberts, 22 Cal. 263. 


CriminaL Law, 171, 
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PERSONAL RIGHTS. 
CONSTITUTIONAL Law, 79-84, 86. 


—-_— +e we were She 


PETALUMA. 
Lanp, 586, 595-509, 


PETITION. 
Mexican Grant, 9, | Progpare, 339, 370. 
10. 


PHONOGRAPHIC REPORTER. 


1. The notes of evidence taken by the 
ania hbel Monod reporter of acourt are prima 
Jacie evidence only in the court below, and 
can not be considered in the supreme court. 

People v. Woods, 43 Cal. 176. 
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2. The notes of evidence taken by the | members are not civilly answerable for their 
phonographic reporter at the trial, and tran- | acts as such. Downer v. Lent, 6 Cal 94. 


scribed into long hand, even if verified by 2 TI lace of pilot in tl oper ce 
his affidavit, do not constitute a part of the Pencuce Fe an offite. in the port of San 


record on appeal for any purpose. People v. Woodbury, 14 Cal. 43. 


meCDe ee sernSETONE, 44 Cal. 320. | 3. The board of pilot commissioners, un- 

3. The act of March 26, 1872 (stats. 1871- | der the act of 1854, as amended by the act of 
72, p. 551), allowing the shorthand reporter | 1858, have only the powers conferred by the 
of the county court of San Joaquin county to: act, and must appoint the pilots from the 
attend before a grand jury and take down | classes of persons named therein. They can 
the testimony of witnesses, is repealed by | not appoint a man as pilot who has not served 
the amendments to the code of civil proced- | two years ona pilot boat in the harbor, or 


ure, approved March 30, 1874, and said | commanded a vessel in and out of port for 
amendincnts are a substitute for all former | three years. Id. 


acts, both general and special, respecting aco nee i: . 
official shorthand reporters. - ee la ert Noe breethe ne 
People v. Lon Me, 49 Cal. 353. P Seat, : . 
5. The act of April 21, 1860, relative to 
CriminaL Law, 1277, | New Tr1at, 28. pilots in the port of San Francisco, did not 
1301. legislate out of office pilots licensed under 
acts repealed by the act of April 21, whose 
terms of office had not expired when this act 
—_—_—- went into operation. 
Flynn v. Abbott, 16 Cal. 358. 
6. The half pilotage allowed by the 
PHYSICIAN. ee section of the act of 1856, ‘‘ to 
1. Inasuit bya physician against a county establish pi ots and pilot regulations for the 
on a contract tor his services io one year as port and a mentee ieee oe Mare Island, 
examining physician of the hospital, the ob- Le ee ‘iis se of arti- 
jection, that he is not a graduate of a legally Harri G ores 
constituted medical institute, if good at all, trison v. Green, 18 Cal. 94. 
can not be taken by demurrer unless the de- 
murrer distinctly present the objcction. 
MeDanidd v. Yuba Co., 14 Cal. 444. 
2. If, after such a contract, which compels 
the physician to perform such services only PLACH OF TRIAL. 
as the supervisors might require, they put it] New TRIa,, 2. | VENUE. 
out of his power to render the services, he is 
still entitled to his salary. 


3. The board could not abrogate the con- 
tract by rescinding the order under which 
plaintiff was appointed, or abolishing c PLACER COUNTY. 
office. d. 

For employment of, etc., in hospitals in 
the counties of San Francisco, Sacramento, 
San Joaquin, and Stockton, see those coun- 
ties. 

4. The state in the exercise of the police 
power may provide for boards authorized to PLACERVILLE. 
examine persons secking to be admitted to | MunrcrpALConpora- | TAXATION, 491. 
practice medicine to be appointed by any citi- | tion, 35. 
zen or citizens named. 

Ex parte Frazer, 54 Cal. 94. 


EVIDENCE, 444. | OFFICE, 28. 
PLAT. ; 
anne DEED, 105. | EVIDENCE, 309. 
PILOT. 
1. The board of pilot commissioners PLEA. 


is aquasi judicial body, intrusted with duties, 
the performance of which requires the exer- | ANSWER. PLEADING. 
cise of judgment and djscretion; and its | CrimiInaAL Law, 448. 


PLEADINGS. 


PLEADINGS (IN CIVIL ACTIONS). 
1. GENERAL PRINCIPLES. 


120 Ultimate Facts only must be Al- 
leyed. 
28. Negative Allrgationa. 
31. WHAT SHOULD NOT BE ALLEGED. 
57. Facts, How Starrep. 
76. Pleadings in liec Verba, 
79. Records and Papers, Ilow made 
Part of Pleading. 
80. When Pleadings muy be Read to 
Jury. . 
83. CoMPLaInT, Wat To ConTAIN. 
83. Purties to the Action, 
83. Real Party in Interest, 
84. Statement of Facts. 
93. Causes of Action which may be 
Unied. 
120. Causes of Action which can not be 
Onded. 
132. Causes of Action which must be 
Separately Stated, 
139. Prayer for Relief. 
149. Objections to Complaint, When 
Waived. 
168. DeFENDANT’s PLEADINGS—DEMUR- 
RER. 
168. Grounds for Demurrer. 
163. For Want of Jurisdiction. 
131. For Defect or Misjoinder of 
Parties. 
177. Misjoinder of Actions. 
188. Facts Insufficient to Constitute 
Cause of Action. 
213. Ambiguity. 
230. Grounds must be Distinetly Spe- 
cified, 
235. Defects in General. 
239. Multifariousness. 
240. Condition Precedent. 
242, Demurrer Overruled when too Gen- 
eral, 
249. Demurrer, When it rill not Lie. 
262. Stutute of Limitations. 
270. Leave TO ANSWER AFTER DE- 
MURRER OVERRULED. 
277. ANSWER. 
277. Objections, How Taken, 
296. Specific Deniala in, 
306. Densatlron tnformationand Belief. 
306. When Sufficient. 
314. When Insuliicient. 
324. General Denial to Verified Com- 
plaint, 
330. Form of Denials. 
331. Heaxive Denials. 
353. = Denial with Qualifications. 
362. Denials of Conclusions of Law. 
3638. Ueneral Denials. 
376. Literal and Conjunctive Denials. 
396. Alleyations which Need not be De- 
nicd, 
395. What may be Proved under Gen- 


eral and Specific Denials. 


412. New MartTrer. 


483. 
455. 


485. 
620. 


524. 
527. 


531. 


$6.5. 
866. 
807. 
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OMISSION TO PLEAD—DEFENSE. 
CoUNTER CLAIM—NET- OFF. 
NATURE AND EFFECT OF. 
Partnership Demands. 
Insolvent Debtora, 
Assignment of Judgment. 
Assiynment of Contract. 
WHERE IT CAN NOT BE SET UP. 
In General. 
Joint and Several Claima. 


. WAIVER OF. 
. DAMAGES— DEFENSE BY WAY OF Re- 


COUPMENT. 


. MatTrers In AVOIDANCE. 
. Cross ComMPLAINT. 
. PLEADING SEVERAL DEFENSES. 


Misjoinder of Parties, 
Nonjoinder of Partiea, 
Mi-jvinder of Actions, 
Pleas in Abatement. 

Pleas in Bar. 

Answer not to be Evidence. 
Sham Answers, 

Issues of Law and Fact. 
Filing and Serving Anawer. 
Waiver by Filing. 


2, DEMURRER TO ANSWER. 
. REPLICATION. 


. AMENDMENTS TO PLEADINGS. 


Striking Out or Adding Parties. 
Power of Legislature to Leyalize. 
Effect of. 

Discretion of Court. 
Amendment to Complaint. 
Amendment after Demurrer. 
Amendment to Answer. 


2) ScrepLEMENTAL PLEADINGS, 


Supplemental Complaint. 
Supplemental Answer. 


. SUBSTITUTION. 

. ScppLtyine Lost PLEADINGS. 
. VERIFICATION, 

. SUBSCRIPTION OF PLEADINGS. 
. CONSTRUCTION OF PLEADINGS. 


Generally. = 

Allegation in Complaint, when Ad 
mi/ted. 

New Mutter. 


Instruments, when deemed Admitted 


ax Cienuine, 
When not Admitted. 
Efiect of Admissions, 
Errors or Defects in Pleadings. 


. Motions To Correct or STRIKE 


OUT PLEADINGS. 


Irrelevant, Redundant and Imma- 


terial Mutter. 
Complaint. 
Answer. 


Answer Filed after Time for An- 


swering Expired. 
Motion, Howand When made. 
Insufficient Denials. 
Inconsistent Defenses. 
ELEcTION OF CouNTs. 
JULGMENT ON PLEADINGS, 
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884. RuLes APPLICABLE TO PARTICULAR 
ALLEGATIONS, SUBJECTS, PER- 


1281. 
1285. 
1286. 
1286. 
1259. 
1290. 
1293. 
1294. 


80NS, CAUSES OR ForMs oF AC- 
TION AND DEFENSES. 
Account. 
Agency. 
Aasignment. 
Arrest. 
Attorney. 
Bills of Exchange and Promissory 
Notes, 
Complaint. 
Answer. 
Breach, Assignment of. 
Certiorari. 
Claim and Delivery. . 
Common Carriera. 
Common Counta. 
Conditions Precedent. 
Conspiracy. 
Contract. 
Contractor Builders. 
Corporutiona, 
Complaint. 
Answer. 
Co-tenants. 
Damayex. 
Demand. 
Description of Real Property. 
Divorce. 
Complaint. 
Answer. 
Ejectment. 
Complaint. 
Answer. 
Embezzlement. 
Estoppel in Pais, 


LErecutors, Administrators, Guard- 
zana, etc. 
Failure of Consideration, 
Ferry. 
Forcible Entry and Detainer. 
Foreclosure. 
Complaint. 
Answer. 
Forfeiture, Plea of. 
Former Action Pending. 
Fraud. 
Complaint. 
Answer. 
Gooda Sold and Delivered, 
Heirship. 
Homestead. 
Llusxsband and Wye. 
Injunction. 
Insurance. 
Judgments. 
Complaint. 
Answer. 
Justification, 
Libelandt Slander. 
Complaint. 
Answer, 
Maiicious Prosecution, 
Mandamus. 
Marriage. 


1295. Mechanic's Lien. 

1300. Mistake. 

1301. <AMoney Had and Received. 
1306. <Afoney Lorne. 

1307. AMoney Paid, Account Stated. 
1308. New Promise. 

1314. Nuisance. 

1318. Officer, Answer by. 
1320. Purtition. 

1321. Purtnership. 

1323. Quieting Title to Lands, 
1323. Complaint. 

1331. Answer. 

1335. Sheriff: 

1335. Complaint. 

1344. Answer. 

1351. Sander. 

1351. Sole Trader. 

1352. Specific Performance, 
1354. Stamp. 

1355. Slututes. 

1355. Complaint. 

1357. Answer. 

1358. Statute of Limitations. 
1338. Complaint. 

1363. Answer. 

1390. Taz Title. 

1394. Tuxes and Assessments. 
1409. Tender. 

1416. Z'heater. 

1417. Trespasa., 

1417. Complaint. 

1419. Answer. 

1494. Undertakings, Bonds, 
1424. Complaint. 

1471. Answer. 

1473. Vendor's Lien. 

1477. Water, Diversion of. 
1483. Work and Labor. 


GENERAL PRINCIPLES. 


1. Where the legislature creates a right 
of action, and makes no special provisions 
for its enforcement, other than by directing 
that a civil action may be brought for that 
purpose, such action may be commenced and 
prosecuted pursuant to the provisions of the 
general law regulating proceedings in civil 
cases, and parties to such actions may take 
any and all the steps authorized thereby. 

Burson v. Cowles, 25 Cal. 537. 


2. The old rules of chancery pleadings 
are superseded by the practice act. 
Cordier v. Schloss, 12 Cal. 143. 


3. But where the code and the statute 
are Silent, the rules of the old system of 
pleading and practice, whether legal or 
equitable, should be applied, irrespective of 
former technical distinctions, to ail actions 
under the new system. 

Rowe v. Chandler, 1 Cal. 167. 


4. The forms alone of the several actions 
have been abolished by the statute; the 
substantial allegations of the complaint in a 
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given case must be the same under our prac- 
tice act as are required at common law. 
Miller v. Van Tassel, 24 Cal. 458. 


&. But while the mere forms of pleadings 
are simplified, the body of the law is pre- 
served with all those general principles, 
those wise distinctions, those strict prin- 
ciples and unerring rules, those sound and 
logical conclusions, which constitute its 
justice and justities its glory as a science. 

Sampson v. Shaeffer, 3 Cal. 196. 

6. The plaintiff need only state his cause 
of actiun in ordinary and concise lan- 
guage, whether it be at common law or 
in equity, without regard to the ancient 
forms or technicalities; and while there is 
no difference in the form of a bill in chan- 
cery and a common law declaration, the dis- 
tinction between law and equity is as broad 
as ever. 

De Witt v. Hays, 2 Cal. 468. 
Jones v. Steamship Cortes, 17 Id. 487. 
Smith v. Rowe, 4 Id. 6. 


7. Every action under our practice may 
be properly termed an action on the case. 
Jones v. Str. Cortes, 17 Cal. 487. 
But the general principles which govern 
the case remain rachaagell 
Lubert v. Chauviteau, 3 Cal. 463. 
In the form of the remedy no distinction 
exists between Icgal and equitable rights. 
Wiggins v. McDonald, 18 Cal. 127. 
Bowen v. Aubrey, 22 Id. 566. 


8. All the forms of pleading, and the rules 
by which their sufficiency is to be deter- 
mined, are prescribed by the practice act 
(Payne v. Treadwell, 16 Cal. 243), which su- 
persedes the old rules of pleading. 

Cordier v. Séuloss, 12 Cal. 147. 


9. The statute makes no distinction be- 
tween the rules of pleading applicable to 
natural persons, and those applicable to 
artificial persons. 

Gas Co. v. San Francisco, 9 Cal. 467. 


LO. It governs all cases of pleading, legal 
and equitable, by the same rules, evidence 
included. 

Goodwin v. Hammond, 13 Cal. 169. 
Riddle v. Baker, Id. 382. 


Payne v. Treadwell, 16 Id. 243. 


LL. It is only declaratory of the com- 
mon law. Goodwin v. Stebbins, 2 Cal. 103. 


Ultimate Facts Only must be Alleged. 


12. Under our practice, whichever ground 
of recovery the pleader adopts, his complaint 
must contain the same allegations of fact 
as were required at common law. 

Miller v. Van Tassel, 24 Cal. 458. 


13. Facts only must be stated. This 
means the facts as contradistinguished from 
the law, from argument, from hypothesis, 
and from the evidence of the facts. 

Green v. Palmer, 15 Cal. 411. 
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14. A pleader must insert in his plead- 
ing, first, whatever he is to prove; second, 
he must insert no affirmative allegation which 
he is not to prove; and third, that what he 
does insert must be decisive of soine part of 
the cause one way or the other. 


15. The practice act requires only a sim- 
ple statement of the facts constituting the 
cause of action or defense. 

Piercy v. Sabin, 10 Cal. 27. 

16. Those facts, and those only, must be 
stated which constitute the cause of action, 
the defense, or the reply; therefore, each 
party must allege every fact which he is re- 
quired to prove, and will be precluded from 
proving any fact not alleged. 

Green v. Palmer, 15 Cal. 413. 
Racouillat v. Rene, 32 Id. 455. 
Willson v. Cleaveland, 30 Id. 192. 


17. Every fact which, if controverted, 
plaintiff must prove to maintain his action, 
must be stated in the complaint. 

Jerome v. Stebbins, 14 Cal. 457. 


18. It was the intention of the code to re- 
quire the pleadings to be so framed as not 
only to apprise the parties of the facts to be 
proved by them respectively, but to narrow 
the proofs on the trial. 

Piercy v. Sabin, 10 Cal. 22. 


19. The rule is that the allegations and 
proofs must correspond; ani a conse- 
quence of the rule is another, which is, that 
evidence of a fact essential to the support of 
the action can not be heard unless it be 
averred in the complaint. 

Maynard v. F. F. Ins. Co., 34 Cal. 48. 


20. Ultimate facts only, and not such as 
are probative, should be stated in pleadings. 
Miles v. McDermott, 31 Cal. 271. 


21. Allegations of matters of evidence in 
pleading are not issuable facts. If the an- 
swer puts in issue the ultimate fact resulting 
from the ovidence, it is a sutticient denial. 

Moore v. Murdock, 26 Cal. 514. 

22. Every fact essential to the claim or 
defense should be stated. If this part of the 
rule be violated, the adverse party may de- 
mur. Piercy v. Sabin, 10 Cal. 26. 

23. Nothing should be stated which is not 
essential to the claim or defense, or, in other 
words, that none but issuab!e facts should be 
stated. If this part of the rule be violated, 
the adverse party may move to strike out the 
unessential parts. 


24. The title of the plaintiff is the ulti- 
mate fact, the fact in issuc, upon which a re- 
covery must he had in ejectment. The 
facts established by the plaintiff, going to 
support his alleged title, are probative facts, 
which, if disputed by the defendant, are 
facts in controversy. 

Marshall v. Shafter, 32 Cal. 176. 

25. It is the ultimate and not the proba- 
tive facts which should be averred; and it is 


1136 


error in the court to exclude evidence offered 

to establish the probative facts, although 

they are not averred in the complaint. 
Grewell v. Walden, 23 Cal. 165. 
Depuy v. Williams, 26 Id. 313. 
Miles v. McDermott, 31 Id. 271. 
Marshall v. Shafter, 32 Id. 176. 


26. Each party must allege every fact 
which he is required to prove, and will be 
precluded from proving any fact not alleged; 
and must allege nothing athrmatively which 
he is not required to prove. 

Green v. Palmer, 15 Cal. 411. 


27. Even where a statement of eviden- 
tiary facts, if admitted to be true, would 
establish prima facie an ultimate or plead- 
able fact, they can not be substituted in a 
pleading for an allegation of the fact to be 
put in issue. Harris v. Hillegass, 54 Cal. 463. 


Negative Allegations. 


28 Nevative allegations, however, are fre- 
quently necessary, though they are not to be 
proved. Green v. Palmer, 15 Cal. 411. 


29. Only such facts need be alleged as are 
required to be proved, except to negative a 
possible performance of the obligation, which 
is the basis of the action, or to negative an 
inference from an act which is in itself indif- 
ferent. Payne v. Treadwell, 16 Cal. 220. 


30. Where a negative allegation is neces- 
sary in stating the cause of action, although 
it must, of course, precede an averment by 
the opposite party of the fact negatived, it 
nevertheless constitutes the basis of the issue 
joined by the subsequent averment, and the 

tter operates as a traverse and not as an 


averment of new matter. 
Frisch v. Caler, 21 Cal. 71. 


WHAT SHOULD NOT BE ALLEGED. 


31. A legal inference or conclusion 


from the facts. 
Green v. Palmer, 15 Cal. 414. 


32. Argument in a pleading. Id. 
33. Hypothetical statements. Td. 
34. The defendant’s pretenses. Id. 


35. Irrelevant, redundant, immatcrial, 
unessential, and surplus allegations should 
be omitted. Id. 


36. The facts from which the conclusion 
is to be drawn mnst be stated, not the con- 
clusion of law. 

Levinson v. Schwartz, 22 Cal. 229. 

37. An allegation of indebtedness, 
without an averment of facts from which the 
indebtedness arises, is a conclusion of law. 

Curtis v. Richards, 9 Cal. 33. 
Wells v. McPike, 21 Id. 215. 

38. “ Wrongful or unlawful” conclusions 
of law. Payne v. Treadwell, 16 Cal. 220. 

39. In an action of assumpsit, for goods 
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sold and delivered, after the submission of 
the case upon the pleadings, defendants 
asked leave to amend their answer, which, 
as it then stood, raised no issue, by averring 
that the poods were purchased ‘‘on credit,” 
and that the ‘‘term of credit” had expired, 
which the court refused: Held, that the re- 
fusal was proper, as the averment proposed 
was only a conclusion of law, and therefore 
immaterial. 

Levinson v. Schwartz, 22 Cal. 229. 


40. The words ‘‘duly,” ‘ wrongfully,” 
and “unlawfully,"’ when used in connec- 
tion with issuable facts, while they do not 
vitiate a pleading, are surplusage, and had 
better be omitted. 

Miles v. McDermott, 31 Cal. 271. 
Halleck v. Mixer, 16 Id. 574. 


41. That the defendant became or was 
lawfully bound by a judgment declared 
on, is only a conclusion of law. 

People v. San Francisco, 27 Cal. 635. 

42. An allegation that the plaintiff is the 
‘‘owner and holder of a note”’ is a con- 
clusion af law. 

Wedderspoon v. Rogers, 32 Cal. 569. 
Poorman v. Mills, 35 Cal. 118; 39 Id. 

345; 43 ld. 323. 

Held sufficient in Rollins v. Forbes, 10 
Cal. 299. 


43. An allegation that a certain amount 
is due upon a note is a conclusion of law. 
Frisch v. Caler, 21 Cal. 71. 
44. The promise to pay, alleged in the 
common count in assumpsit, is a conciusion 
of law, and need not be averred under the 
new code, which requires only the facts to 
be stated. Wilkins v. Stidgers, 22 Cal. 231. 


45. An allegation in an answer, that cer- 
tain goods were sold on a credit which had 
not expired, is a conclusion of law. 

Levinson v. Schwartz, 22 Cal. 229. 


46. An answer which avers ‘‘that any 
right that plaintiffs may have ever had to 
the possession,” etc., they forfeited by a 
non-compliance with the rules, customs, and 
regulations of the miners of the digginyvs em- 
bracing the claims in dispute, prior to the 
defendant’s entry, is the averment of a 
legal conclusion. 

Dutch Flat Co. v. Mooney, 12 Cal. 534. 


47. To aver that a ‘‘location was duly 
and properly made, according to the provis- 
ions of an act,” isinsuthicient; the conditions 
of the act, and the performance thereof, 
must be specially averred. 

People v. Jackson, 24 Cal. 632. 


48. An averment ina complaint that an 
ayuntamicnto had full power and lawful 
authority to do a particular act is an aver- 
ment of a conclusion of law, and does not 
tender an issue of fact. 

Lranham v. San Jose, 24 Cal. 585. 


49. The averment in the complaint ‘that 


ae 
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defendants took the land subject to the 
Panyburn mortgage,” is but a conclusion of 
law, and defendants might safcly omit to 


Wormouth v. Hatch, 33 Cal. 121. 
50. The only object to be gained by a 


. plaintiff in anticipating a defense, and re- 


plying to it in advance, is to put the adverse 


, party on his oath without making him a 


witness, and the effect of allowing this would 
be to establish a system of discovery in con- 
flict with the spirit of the statute. 

Cantield v. Tobias, 21 Cal. 349. 


51. The only allegations essential to a 
complaint are those required in stating the 
cause of action. Allegations inserted fur the 
purpose of intercepting and cutting off an 
anticipated defense are superfluous and im- 
material and do not require an answer. Id. 


52. Evidence should not be alleved. 
Racouillat v. Rene, 32 Cal. 450. 
Lepuy v. Williams, 26 Id. 313. 
Probative facts should not be alleged. 
Marshall v. Shafter, 32 Cal. 176. 
Grewell v. Walden, 23 Id. 165. 
Miles v. McDermott, 31 Id. 271. 
Willson v. Cleaveland, 30 Id. 192. 


53. Matters of evidence and unnecessary 
matters of description of demanded premises 
ahould be stricken out of a complaint to re- 
cover possession of land. 

Willson v. Cleaveland, 30 Cal. 192. 


54. Avcrments of mere evidence are not 
almitted by failure to deny them in the an- 
awer. Racouillat v. Rene, 32 Cal. 450. 


55. The averments in complaint that the 
defendants paid interest for a time to plaint- 
iff on the Pangburn note, and that they have 
always admitted their liability to pay it, and 
the principal also, ctc., are at the most but 
evidence tu prove the original undertaking 
of the defendants, upon which the action is 
based, and as averments of evidence, and not 
of facts, the defendants were not obliged to 
traverse them. 

Wormouth v. Hatch, 33 Cal. 121. 

56. But should it be considered that these 
averments bear upon the statute of limita- 
tions, relied upon 2s a defense tu tho action, 
they are all incre evidence of the statute 


. avoidance of the bar, except the allegation 


that ‘‘the defendants have always admitted 
their liability to pay the principal and inter- 
est on the Pangburn note and mortgage.”’ 
This allegation mizht perhay:s sutlice to re- 
move the bar, did 1¢ not afhrmatively appear 
on the face of the complaint that the defend- 
ants were never, in fact, hable upon the note; 
hence no traverse of these allegations by the 
defendants was necessary. Id. 


FACTS HOW STATED. 


57. Baterial allegations must be dis- 
tinctly stated in pleadings, and are not tu 
72 
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be inferred from doubtful or obscure lan- 
guage, Campbell v. Jones, 38 Cal. 507. 


58. In pleading, the essential facts upon 
which the legal points in the controversy de- 
pend should be stated with clearness and 
precision, so that nothing is Ieft for the 
court tosurmise. Gates v. Lane, 44 Cal. 392. 


59. Unless the facts essential to the sup- 
port of the case be alleged in the pleadings, 
evidence upon such omitted facts can not be 
heard or considered. 

Hicks v. Murray, 43 Cal. 515. 


60. Evidence of facts, or stipulations as 
to the facts of the case, can not make a case 
broader than it appears by the allegations of 
the pleadings, nor do they entitle a party to 
any relief beyond what the averments entitle 
him to. I 


61. The mere allegation in a pleading that 
a@ party is a Corporation does not put its 
existence as a corporation beyond the reach 
of inquiry. 
O. & V. R. Co. v. Plumas, 37 Cal. 354. 
62. When a party relies upon fraud, either 
to support his cause of action or in defense, 
he must set up the facts which constitute the 
fraud. 
Capuro v. Builders’ Ins. Co., 39 Cal. 123, 
O. & V. R. Co. v. Plumas, 37 Cal. 354. 
Soin pleading mistake. 
Douglass v. Brooks, 38 Cal. 670. 


63. In pleading a judgment of the probate 
court, it is not necessary to allege the facts 
conferring jurisdiction, but the judgment 
may be stated to have been duly rendered. 

Beans v. Emanuelli, 36 Cal. 117. 

64. A party claiming a title to property 
by virtue of such a statute (relating to con- 
demnation of lands) as against the orivinal 
owner, must allege and prove that all the 
provisions of the statute for the acquisition 
of such title have been strictly complied 
with. Trumpier v. Bemerly, 39 Cal. 490. 


65. In pleading, each cause of action or 
ground of defense should be separately 
stated, and not so mingled together as to ren- 
der it impossible to determine the precise 
nature and limits of each. 
White v. Cox, 46 Cal. 169. 
66. If a board of brokers have rules 
which are not rules or usages of trade and 
commerce that would be recegnized with- 
out their adoption hy the board, the court 
will not take judicial notice of them un- 
less they are pleaded. 
Goidsinith v. Sawyer, 46 Cal. 209. 
67. An unessential, or what is the same 
thing, an immaterial allegation, is one 
which can be stricken from the pleading 
without leaving it insuflicient; and, of course, 
need not be proved or disproved. The fol- 
lowing question will determine, in every 
case, whether an allegation be material: ‘‘Uan 
it be made the subject of a material issue?” 
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In other words: ‘‘If it be denied, will the 
failure to prove it decide the case in whole 
orin part?” If it will not, then the fact al- 
leged is not material. It is not one of those 
which constitute the causes of action, de- 
fense, orreply. Green v. Palmer, 15 Cal. 413. 


68. Another test is this: Could the aver- 
ment be stricken from the pleading without 
leaving it insufficient? 

Whitwell v. Thomas, 9 Cal. 499. 

69. A statement in a complaint that the 
contract sued on was made payable in a spe- 
cific kind of money, is an allegation of a 
material fact. 

Wallace v. Eldredge, 27 Cal. 498. 


70. Facts must be stated in unequivocal 
language, and not left to inference. 
Moore v. Besse, 30 Cal. 570. 


71. A complaint should allege a material 
fact by direct averment, and not by infer- 
ence. Stringer v. Davis, 30 Cal. 318. 


72. All statements must be concisely 
made, and when once made, must not be re- 
peated. Green v. Palmer, 15 Cal. 413. 


73. An occurrence should be sct forth in 
its logical, that is, in its natural order. Id. 


74. Under our system of practice any 
pleading is sufiicient in form which prop- 
crly states the facts essential to a re- 
covery. Stanwood v. Sage, 22 Cal. 516. 


75. Allegations by way of recital. 
Shafer v. Bear River, 4 Cal. 294. 
Denver v. Burton, 28 Id. 549. 
Stringer v. Davis, 30 Id. 318. 


Pleading Written Instruments in Tec Verba. 


76. A written contract may be declared 
on according to its leval effect, or it may be 
set forth in hac verba. If declared on ac- 
cording to its legal effect the defendant 
may, by the rule of the common law in a 
proper case, crave oyr of the instrument; 
and if it appears that its provisions have been 
misstated, he may set out the contract t! 
hwee verva, and demur on the ground of the 
Variance. 

Stoddard v. Treadwell, 26 Cal. 294. 

77. In suit upon an ayrcement under seal, 
the complaint setting out the agreement in 
hec verba need not aver any consideration 
for the agreement. The seal imparts a con- 
sideration. Wills v. Keinpt, 17 Cal. 98. 

MeCarty v. Beach, 10 Id. 461. 


78. Where a party relies in his complaint 
upon a contract in writing and it atlirma- 
tively appears that all the terms of the con- 
tract are not set forth in A@e verba, nor stated 
in their legal effect, but that a portion 
which may be material has been committed, 
the complaint is insuflicient. So held, in an 
action upon a policy of fire insurance, 
where the policy attached to the complaint 
as part thereof, referred to the apptication of 


the assured, as forming a part of the policy, 
and as a warranty on the part of the assured; 
but the application was not attached, nor 
the effect alleged in the complaint. 

Gilmore v. Lycoming Ins. Co., 55 Cal. 123. 


Records and Papers, How Madea Part ofa 
Pleading. 


79. Records and papers can not be made 
part of a pleading by merely referring to 
them, and praying that they may be taken 
as a part of such pleading, withont annexing 
the originals or copies as exhibits, or in- 
corporating them with the answer, so as to 
form a part of the record in the cause. 

People v. De la Guerra, 24 Cal. 73. 


79a. Inan action of foreclosure, where the 
complaint has a copy of the mortgage an- 
nexed, and to which it refers, a correct de- 
scription of the land in the mortgage is suffi- 

cient for the purpose of the suit. 
Emeric v. James, 6 Cal. 155. 


80. Matters of eubstance, which are 
necessary to be alleged in a complaint, can not 
be left out, and the defect supplied by refer- 
ence to an exhibit attached to and made 
part of the complaint. 

Los Angeles v. Signoret, 50 Cal. 298. 


When Pleadings may be Read to Jury. 


81. Though a pleading is not strictly 
proof for the party making it, still a com- 
plaint may be read to the jury to show 
what allegations are not denicd, and hence 
adinitted. 

Garfield v. Knight's F. Co., 14 Cal. 35. 

82. Defendant can protect himself against 
any improper effect of this, by asking of the 
court directions, limiting ellect to a par- 
ticular purpose. Id. 


THE COMPLAINT, WHAT TO CON- 
TAIN. 


Parties to the Action. 
For parties to action, consult PARTIES. 
Real Party in Interest. 


83. The practice act permits a party de- 
fendant, whose name is unknown, to be sued 
by any name. Morgan v. Thritt, 2 Cal. 562. 


83a. If a bond be executed by the plaintiff 
to the defendant, by a wrong name, the lat- 
ter has his remedy, and may describe it as 
given to him, and may show that he was the 
party intended. Id. 


Statement of Fact. 


84. Where the facts, averred by plaintiff 
as constituting his cause of action, show tur- 
pitude on his part, he states himse!f out of 
court. Abbe vy. Marr, 14 Cal. 210. 


85. If the complainant doves not show a 
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good cause of action, the judgment will be 
reversed though no objection be taken below. 
Russel vy. Ford, 2 Cal. 86. 


86. The statute requiring the complaint to 
contain a statement of the facts constituting 
a cause of action, in ordinary and concise 
language, is only declaratory of the common 
law. Godwin v. Stebbins, 2 Cal. 103. 


87. If the complaint contains one good 
count, and the findings of fact are defective, 
but the court below is not asked to find the 
omitted facts, the judgment will not be dis- 
turbed. Lucas v. San Francisco, 28 Cal. 591. 


88. The complaint must show a subsist- 
ing cause of action; and when the oriyinal 
cause has becn barred by the statute, or a 
discharge in insolvency, and a new promise 
is relicd on, the new promise must be pleaded. 

Chabot v. Tucker, 39 Cal. 434. 


89. Where the alleged new fact ex- 
isted at the commencement of a former ac- 
tion in which the point in issue was the 
same, and the plaintiff neglected to avuil 
himsclf of it, he is not entitled to set it up 
in a subsequent action. - 

Sullivan v. Triunfo M. Co., 39 Cal. 459. 


90. If the second count in a complaint 
is in part a copy of the first, but the addi- 
tional allegations it contains do not present 
any new or additional ground of relief, 
the second count 13 redundant, and the judg- 
ment will not be reversed because a demur- 
rer to such sccond count was sustained, for 
no injury was sustained thercby. 

N.S. & 8S. C. Co. v. Kidd, 37 Cal. 282, 


91 An allegation in a complaint that B. 
executed an justrument in writing, purport- 
ins to convey to T. a tract of land which is 
recorded (stating where), is a mere allegation 
of evidence, and may be disregarded as sur- 
plusage. Gates v. Saimon, 46 Cal. 362. 


92. A judgment is not void or erroneous, 
because tiie name of the plaintiff's attorney 
attached to the complaint is printed, instead 
of being written. 

Hancock v. Bowman, 49 Cal. 413. 


Causes of Action which may be United. 


93. All matters arising from and consti- 
tuting part of the same transaction may 
be htigated in the same action. Every 
action, under our system, mzy be termed an 
action on the case, and any ground of relief 
which can be regarded as part of the case 
may be included in the action. 

Joncs v. Str. Cortez, 17 Cal. 487. 


94. A claim to enforce an express or im- 
plied trust may he joined in a complaint 
with a claim to enforce a vendor's licn exist- 
ing without any written contract. 

Burt v. Wilson, 28 Cal. 6532. 

95. Under our system a cause of action in 
tort may be united with a cause of action on 
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contract, if the two causes of action arise 


out of the same transaction. 
Jones v. Str. Cortez, 17 Cal. 487. 


96. Cases from New York cited to show 
that, although there as here the statute pro- 
vides, a claim for injuries to the person shaH 
not be joined with a claim for injuries to 
character; yet if the facts of the whole case 
or transaction embrace an injury to the per- 
son, and also an injury to the character, 
then plaintiff may recover in one action for 
the compound injury. Id. 

97. Itis not necessary, inan action against 
a sheriff to recover damages (in addition to 
the two hundred dollars imposed by law as a 
penalty) for a failure to execute and return 

irocess, that two suits should be brought. 
Jamages and the penalty may be recovered 
in one suit. Pearkes v. Freer, 9 Cal. 642. 


98. After the purchase of the property by 
the plaintiff at sheriff’s sale, he has a right 
to suc for his possession; and the discovery 
of a fraud after suit brought would entitle 
him so to shape his action as to include it, 
for the consideration of the court. 

Truebody v. Jacobson, 2 Cal. 269. 


99. Where a suit was brought to fore- 
close a mortgage executed by husband and 
wife to sccure a note made by the husband 
alone, and the complaint prayed for judg- 
nent against the husband for the amount of 
the note and interest, and a decree against 
both defendants for the sale of the mortgaged 
premises: Held, there was no misjoinder of 
actions, Roliins v. Forbes, 10 Cal. 299. 


100. Where a party is cntitled to both 
legal and cquitable relief, in a matter aris- 
ing out of the same transaction and founded 
on the same instrument in writing, tho whole 
matter may be litigated and finally settled 
in the same action. 

Gray v. Dougherty, 25 Cal. 266. 

101. In a bill for an account for the 
settlement of the proceeds of a joint ad- 
venture, where, in consideration of outtit 
and advances made by plaintitl, the defend- 
ant agreed to account for and pay over a pro- 
portion of the proceeds of his labor and 
speculations of every kind for acertain period 
of time, although the parties may not have 
been technically partners, the plaintiff may 
demand, in the same action, that defendant 
account for and refund a proportion of the 
outfit and advances made by plaintiff, as 
agrecd in the same contract. 

Garr v. Redman, 6 Cal. 574. 

102. The common counts may be united 
in one complaint, if scparatelv stated. 

¥recborn v. Glazer, 10 Cal. 337. 
De Witt v. Porter, 13 Id. 171. 
Buckinzham v. Waters, 14 Id. 146. 

103. A party may suc the indorser of a 
promissory note on his liability as such, 
and ask a decree against the mortgagor fore- 
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closing a mortgage, given to secure the same 
note by another party. 
Eastinan v. Turman, 24 Cal. 382. 
104. Where it is desired to unite several 
causes of action in the same complaint, 
they should be separately stated. Other- 
wise, though the complaint contains words 
which, if properly arranged, might state two 
causes of action, it will be construed as stat- 
ing only the cause of action principally in- 
tended. Sharp v. Miller, 54 Cal. 329. 
105. Where the complaint sets up more 
than one cause of action, each count must 
contain all the facts necessary to constitute 
a cause of action; and its defects can not be 
supplied from statements in other counts, 
unless expressly referred to in it; and not 
then, if the matters referred to constitute 
the gravamen of the action. 
Haskell v. Haskell, 54 Cal. 260. 


106. If a mortgage is assigned by thie 
mortgagee to another party asa pledge for 
the payment of a debt due the other party 
by the mortgagee, it is not an improper join- 
der of several causes of action for the as- 
signee to unite in the same action his claim 
against the mortgagor and mortgayce and 
persons having liens or incumbrances upon 
the mortgaged property. 

Farwell v. Jackson, 28 Cal. 105. 

107. A complaint which contains a count 
sctting forth the facts attending the purchase 
of a county warrant by plaintilf, and charg- 
ing that defendants are liable upon an im- 
plied contract to repay tlie purchase money, 
and a second count charging defendaut3 a3 
indorsers of negotiable pzper, and a third 
count in the usual form for money had and 
received, is not demurrable on the ground of 


misjoinder of causes of action. 
Keller v. Hicks, 22 Cal. 457. 


108. Tho plaintiff to recover real property, 
with damages for witholding it, aud the 
rents and protits, all in the same action, and 
as one cause of action. 

Sullivan v. Davis, 4 Cal. 291. 

109. The union in one count of a com- 
plaint, of an allegation that defendants 
‘have wrongfully built dams and flumes 
across said Mormon creek * * 80 as to 
turn the water of said creek out of its nat- 
ural channel,” ete., and thus divert it from 
plaintiff, with an allegation that defendants 
**have constructed gates, etc., in their said 
dams and flumes, which they * * hoist 
for the purpose of clearing out said dams and 
flumes of staat. stone and gravel,” the accu- 
mulation of which renders the water useless 
to plaintiff, does not make the complaint de- 
murrable, on the ground that it unites sev- 
cral distinct causes of action in one count. 

Gale v. Tuolumne W. Co., 14 Cal. 25. 

110. The gravamen of the action is the 
diversion of the water, and the fact that the 
diversion is accomplished by different means, 
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is not important enough to require several 
counts. Id. 

111. The abatement of a nuisance, and 
the recovery of damages therefor, are not 
distinct causes of action which can not be 
united in the same complaint, but mercly 
ditferent kinds of relief to which the plaintitf 
may be entitled where a nuisance is the cause 
of action. Yolo v. Sacramento, 36 Cal. 193. 


112. In an action for damages for break- 
ing defendants’ dam and flooding the plaint- 
itty’ mining claim, where the complaint is 
in one count, and charges that ‘‘the defend- 
ants’ said reservoir, by reason of some deiect 
in its construction, insufficiency for the pur- 
pose for which it was constructed, or care:css- 
ness and mismanayement on the part of the 
said defendants, broke away,” etc.: J/edd, 
that the complaint is sufficient. 

Hoffman v. Tuolumne W. Co., 10 Cal. 413. 


113. Whether such negligence arose from 
the want of care in constructing the dam, or 
want of care in letting off the water, is not 
suticiently material under our system of 
pleading, to require separate counts. I: 


114. If several tracts of swamp land of 
the samo owner be separately assessed under 
one assessment, the assessments on the sev- 
cral tracts may be recovered in one action. 

People v. Hayar, 52 Cal. 171. 

115. The plaintiff can not, in the com- 
plaint, unite 1 cause of action to annul a 
marriage by reason of a former marriage of 
the plaintiif to one who is still alive, with a 
cause of action to quiet her title to her sepa- 
rate property, in which the defendant falsely 
claims an interest. Uhl v. Uhl, 52 Cal. 250. 

116. Value of property destroyed and 
damages for the same may be joined. 

Tendesen v. Marshall, 3 Cal. 440. 


117. In an action for injuries to a min- 
ing Claim a claim for damages to the plaint- 
iff by reason of the breaking away of the de- 
fendant’s dam end the consequent washing 
away of the pay-dirt of the plaintiff, nay 
properly be joined with a claim for damages 
in the preventing plaintit from workiny his 
claim.  Fraler v. Sears W. Co. 12 Cal. 54:5, 

118. The owner of land may join in the 
same complaint a claim for damages, as as- 
signee, caused by a trespass on the land, 
whiie it was owned by his grantor, and a 
claim for an injunction for a threatened in- 
jury to the land. 

Moore v. Massini, 32 Cal. 590. 

119. The plaintiff may join in the same 
complaint a cau:e of action for distinct and 
independent injuries to property, and the 
property injured in each cause of action may 
be the saine or dilferent, and may be cither 
personal or real. Id. 


Causes of Action which can not be United. 
120. A claiin for damages for a personal 
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tort can not be united with a demand prop- 
erly cognizable in a court of equity in the 
saine action. Mayo v. Madden, 4 Cal. 27. 


121. A claim for the possession of real 
property, with damages for its detention, 
can not be joined in the saine complaint, un- 
der any system of pleading, with a claim for 
consequential damages arising from a change 
of a road, by whichatavern keeper may have 
been injured in his business. 

Bowles v. Sacramento T. Co., 5 Cal. 224. 


122. Suit on a recognizance given before 
@ justice for the appearance of defendant S. 
to answera criminal charge. The complaint, 
after setting out the cause of action on the 
recognizance, avers that S., to secure his 
sureties, executed a trust decd to T. of cer- 
tain warrants and money. This deed pro- 
vides that in case the recognizance be for- 
feited, and the sureties become l:able there- 
on, the trustee is to apply the property to 
the payment, so far as it will go, of the recog- 
nizance. The complaint asks to have this 
property so applied: //cld, a misjoinder of 
causes of action; that the trust deed has 
nothing to dowith the liabilities of the sure- 
ties. People v. Skidmore, 17 Cal. 260. 


123. A bill in equity is multifarious 
when several matters are united against one 
detendant, which are perfectly distinct and 
unconnected, or when relief is demanded 
against several defendants of several matters 
of a distinct and independent nature. 

Wilson v. Castro, 31 Cal. 420. 


124. A bill in equity is not multifarious if 
there is a Common liability in tho defend- 
ants and a common interest in thc }laintiffs, 
or if the interests of the plaintatts are tho 
same, and the defendants have not a co-cx- 
tensive common interest, but their interests 
are acquired under different instruments from 
the same source of title. Id. 


125. If a bill in equity to enforce a trust 
avers that plaintiffs’ grantors inherited a 
tract of land as heirs-at-law of their brother, 
who received a grant of the same from the 
government of Mexico, and died intestate, 
and that two of the defendants afterwards 
received patents for distinct parcels of the 
same, and that the several other defendants 
claim the title to separate and distinct 
parcels of the saine derived from the pat- 
entees, and that the defendants hold the 
leyval title to the several distinct parcels in 
trust for the plaintiffs, it is not multifarious. 

Id. 


126. Where two persons are employed by 
the claimants of a tract of land under a Mex- 
can grant, as agents to procure the confir- 
mation of the grant in the United States 
courts, and services are thus rendered and 
expenses incurred by the agents: //e/d, that 
such service and expense are individual in 


their character, and not joint, and that sepa- 
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rate actions may be maintained by suchagents 
for their expenses thus incurred. 
Connor v. Hutchinson, 12 Cal. 126. 


127. If the complaint in an action against 

a sheriff and his official bondsmen alleges 

only a cause of action ayainst him as a tres- 

passer, and against his sureties as signers of 

the bond, and not otherwise, there is a mis- 
joinder of causes of action. 

Ghirardelli v. Bourland, 32 Cal. 585. 


128. A complaint setting up in one and 
the same count ownership in, and ouster 
from, a certain water right, and also a site 
for adam, and the land on which a dam is 
built, and praying for restitution, is demur- 
rable, for improperly uniting several 
causes of action. 


N. & S. C. Co. v. Kidd, 43 Cal. 150. 


129. Action to recover damages for alleged 
injuries to the person and property of the 
plaintiff, and for false imprisonment of the 

laintifl’s person, for forcibly ejecting him 
eee a house and premises alleged to have 
been in plaintiff's possession, and keeping 
him out of the possession thereof: JJedd, im- 

proper joindcr of causes of action. 
McCarty v. Fremont, 23 Cal. 197. 


130. A party can not join an action of 
trespass, quare clauaum fregit, with eject- 
ment, and ‘‘pray ” for an injunction. 

Bigelow v. Grove, 7 Cal. 133. 


Causes of Action which must be Separately 
Stated. 


131. The different causes of action which 
are allowed by the sixty-fourth section of 
the practice act to be united in one com- 
plaint should be separately stated. 

McCarty v. Fremont, 23 Cal. 196. 


132. Where the complaint, in anaction of 
trespass, csks also for the equitable interpo- 
sition of the court, if the law and equity are 
inseparably mixed together it would be de- 
murrable. Gates v. Kieff, 7 Cal. 125. 


133. Common counts can not all be 
united in one count as one cause of action, 
without any specitication of the sums due 
upon each several cause. 

Buckingham v. Waters, 14 Cal. 146. 


134. Complaint in ejectment may be for 
two separate and distinct pieces of land; 
but the two causes of action must be sepa- 
rately stated, affect all the parties to the ac- 
tion, and not require different places of 
trial. Boles v. Cohen, 15 Cal. 150. 


135. If the damages for which the plaint- 
iff demands satisfaction in his complaint re- 
sulted partly from a successful conspiracy to 
expel him from a church, partly from 1]1- 
belous publications in charges preferred to 
the church, and partly fon the mali- 
cious prosecution of those charges before 
the church, each of these causes of action 
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should be separately stated, so that the 
defendant may plead to them separately. 
White v. Cox, 46 Cal. 169. 


136. An entry upon and ouster from a 
dam site and dam in process of construction, 
and a canal site and canal in process of con- 
struction, and a diversion of water claimed 
by means of the dam and canal, are two dis- 
tinct causes of action, which can not be 
united in the same statement of cause of ac- 
tion in acomplaint, but should be separately 
stated. N. & S. Co. v. Kidd, 37 Cal. 282. 


137. The several causes of action upon 
which a party relies must be set out with di- 
rectness and precision, the amount due upon 
each cause of action being separately stated. 

Watson v. S. F. & H. R. Co., 41 Cal. 17. 


138. If several causes of action in a com- 
plaint are not separately stated, or if a cause 
of action stated is against public policy, the 
defects can not be taken advantage of by a 
motion to dismiss the action, or by a mo- 
tion for judgment on the pleadings. 

Watson v. S. F. & H. R. Co., 50 Cal. 523. 


Prayer for Relief. 


139. Objections to the prayer of a com- 
plaint can not be taken by Gemurrer. If 
the specific relief asked can not be granted, 
such relief as the case stated in the bill 
authorizes may be had under the clause in 
the prayer for general relief, and even in the 
absence of sack clause, where an answer is 
filed. Rollins v. Forbes, 10 Cal. 299. 


140. The prayer of a complaint is not sub- 
ject of demurrer. 
Althof v. Conheim, 38 Cal. 230. 


141. Although the prayer of a bill be in- 
artificially framed, the court will, under the 
gencral prayer for relief, disregard mistakes, 
and grant such relief as will conform with 
the bill. Truebody v. Jacobson, 2 Cal. 269. 


142. Where a party, in his notice of mo- 
tion served on the adverse party, asks for a 
specific relief, or for such other or further 
order as may be just, the court may afford 
any relief compatible with the facts of the 
case presented. People v. Turner, 1 Cal. 152. 


143. Section 39 of the practice act re- 
quires the complaint to contain ‘‘a demand 
of the relief which the plaintiff claims.” 
The policy is to require the plaintiff to ap- 
pe the party of the extent of the judgment 
1e demands. For this purpose the prayer is 
soinctimes significant. 

N. & 8. Co. v. Kidd, 37 Cal. 282. 

144. If the complaint contains two in- 
dependent counts, each complete within 
itself, and concluding with its own appropri- 
ate prayer for elit and separately signed 
by counsel, the prayer.to the second count 
will not be deemed to have any reference to 
the first, and on a verdict on the first count 
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only, the relief granted will follow the prayer 
of that count. Id. 


145. When treble damages are given by 

a statute, the demand for such damaves must 

be expressly inserted in the declaration, 

which must either recite the statute, or con- 

clude to the damages of the plaintiff against 
the form of the statute. 

Chipman v. Emeric, 5 Cal. 239. 


146. Where a suit is brought to test the 
question as to the priority of appropriation 
of water, a prayer for an injunction to pre- 
vent further injury is proper. 

Marius v. Bicknell, 10 Cal. 217. 

147. A complaint which sets out a cause 
of action in trespass, and concludes with a 
prayer for an injunction, is correct. 

Gates v. Kieff, 7 Cal. 125. 

148. The complaint stated that at a fore- 
closure sale plaintiff purchased an undivided 
one-third interest in a tract of mining ground; 
that the mortgagor was in possession and in- 
solvent, and in connection with the owners 
of the other interests was working the claim 
and taking the proceeds; that betore the ex- 
piration of the period of redemption the 
claim would be worked out and its value de- 
stroyed, and prayed judgment for the amount 
already received by the debtor since the sale, 
and that during the period of redemption a 
receiver be appointed to take charge of the 
proceeds: J/eld, that on the facts stated 
plaintiff was entitled to the relief sought, 
and that an order sustaining a general de- 
murrer to the complaint was erroncous. 

dill v. Taylor, 22 Cal. 191. 

149. Under a prayer for general relief, 
no relief can be granted in equity beyond 
that which is authorized by the facts stated 
in the bill. 

Carpentier v. Brenham, 50 Cal. 549. 


Objections to Complaint, When Waived. 


149a. The objection that there is a defect 
of parties to the complaint must be taken 
by demurrer or answer, or it will be deemed 
to have been waived; but the defendant inay 
object on the trial if the proof does not 
sustain plaintiff's allegations, as_ to his right 
of action. <Alvarezv. Brannan, 7 Cal. 503. 
Dunn v. Tozer, 10 Id. 167. 
150. The objection to the want of veri- 
fication of a complaint where verification is 
required by statute, must be taken either 
betore auswer or with the answer. 
Greenfield v. Str. Gunnell, 6 Cal. 67. 


151. The objection for a non-joinder of 
all the proper parties as plaintiffs, where the 
defect does not appear upon the face of the 
complaint, must be taken by answer, else 
the objection will be deemed waived. 

Wendt v. Ross, 33 Cal. 650. 

152. The objection that too many per. 
sons are joined as plaintiffs must be taken 
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advantage of by demurrer, if it appear on 
the face of the complaint, and if it does not 
vo appear, by answer, or the same is waived. 

Gillam v. Sigman, 29 Cal. 637. 


153. A complaint which contains no other 
designation of the party plaintiff than the 
name of a copartnership firm is defective; 
but such defect can only be made availabie 
to defendant by demurrer for defect of par- 
ties, or by denial m te answer of any cause 
of action, and objection thereunder to evi- 
dence in support of tho claim. 

Gilman v. Cosgrove, 22 Cal. 356. 


154. The plaintiff having a claim against 
A., brought suit against him to enforce the 
claim, and, in the same action, sought to set 
aside a conveyance of real estate from A. to 
B., on the ground that it was executed in 
fraud of the creditors of A., and made B. a 
party tothe suit: //e/d, there having been 
no objection taken, either by demurrer or 
answer, on the ground of an improper join- 
Ger of several causes of action, that the 
plaintiff was entitled to contest the validity 
of the conveyance from A. to B. 

Macondray v. Simmons, 1 Cal. 393. 


155. Where an administrator does not 
set up his privileges by demurrer or answer, 
but suffers judgment to go by default, it isa 
confession that he is properly sued. 

Heuntsch v. Porter, 10 Cal. 555. 


156. A complaint in an action to set aside 
a judgment which contains no averment 
showing that relief could not have been ob- 
tained on motion, may be demurrable; but, 
if defendant fails to demur, and answers on 
the merits, and the facts supplying the de- 
fect appear in the record, the objection is 
waived. Bibend v. Kreutz, 20 Cal. 109. 


157. Although the allegations of a plead- 
ing are defective, yet, if there is not an 
entire want of allegations constituting a 
cause of action, and no demurrer is filed or 
objection made in the court below, the judg- 
ment will not be disturbed. 

Lee v. Figg, 37 Cal. 328. 

158. If a material fact is only stated 
inferentially in a complaint, and the plead- 
ing is not demurred to specially for this rea- 
son, it is good after judgment. 

Hill v. Haskin, 51 Cal. 175. 


159. In an action brought by the husband 
and wife to recover money paid on a judg- 
ment recovered against the wife, if the com- 
plaint avcrs that the wife was compelled to 

y the judgment, and then alleges that the 

ushand paid it for and on account of the 
wife, without an allegation that it was done 
at her request, the dcfect in the complaint, 
if it is one, can be taken advantage of only 


special demurrer. 
a Drais v. Hogan, 50 Cal. 121. 


160. The court will not reverse a judg- 
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ment on the ground that the complaint does 
not state the facts quite as fully as it ought. 
If no demurrer has been interposed, there 
must appear to be an entire want of mate- 
rial facts to justify the disturbing of the 


Jar cede 
ibernia 8. & L. 8. v. Ordway, 38 Cal. 679. 


161. When a complaint is defective in 
manner rather than in matter, if no ob- 
jection is taken by demurrer, it will be held 
sufiicient to support a judgment. 

Russell v. Mixer, 42 Cal. 475. 


162. Ina suit for partition, if the com- 
plaint fails sutticiently to state the origin, 
nature or extent of the interest of the plaint- 
iff, objection should be presented by demur- 
rer. If not taken in that mode it is waived. 

Broad v. Broad, 40 Cal. 493. 


163. If all the parties interested in the 
demand, where there has been an assign- 
ment of a part of it, are not made partics to 
the action, the objection, under the code, to 
the complaint, is not that it lacks facts, but 
that it lacks parties, and will be waived 
unless the complaint is demurred to on that 
ground. rain v. Aldrich, 38 Cal. 514. 


164. When it appears on the face of the 
complaint that there is a misjoinder of par- 
ties plaintiff, the objection must be taken by 
demurrer and can not be taken by answer. 

Tennant v. Ptister, 45 Cal. 270. 


165. Ifa complaint improperly unites two 
causes of action, or is ambiguous and un- 
certain, the defect must be taken advantage 
of by demurrer or it is waived. 

Lawrence v. Montgomery, 37 Cal. 183. 
Shelby v. Houston, 33 Id. 410. 


166. Unless the objection of a misjoinder 
of parties or causes of action is taken by de- 
murrer, it is considered waived. 

Hibernia S. & L. 8S. v. Ordway, 38 Cal. 679. 


167. And if a demurrer on these grounds 
has been interposed but not prosecuted, and 
be overruled by the court below, because it 
was not prosccuted, the objection will be 
held to be waived. Id. 


167a. If an account on which the 
plaintiff seeks to recover is attached to and 
made a part of the complaint, an objection 
that it is unintelligible can not be raised un- 
less taken by demurrer. 
Goldsmith v. Sawyer, 46 Cal. 209. 


DEFENDANT'S PLEADINGS AND 
PROCEEDINGS. 


When Defendant may Demur. 


168. The dcfendant may demur and an- 
swer at the same time to the entire com- 
plaint, and also to each cause of action stated 
therein. People v. McClellan, 31 Cal. 101. 
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Grounds of Demurrer. 
For Want of Jurisdiction. 


169. A demurrer on the ground ‘‘that the 
court has no jurisdiction either of the per- 
sons of the defendants or of the subject of 
the action,” is sufficiently explicit. 

Kent v. Snyder, 30 Cal. 666. 
Ellissen v. Halleck, 6 Id. 386. 

170. Demurrer to the jurisdiction of a 
court of general jurisdiction lies only where 
the want of jurisdiction appears affirmatively 
on the face of the complaint. Otherwise, of 
courts of limited and special jurisdiction; 
there, every fact essential to confer jurisdic- 
tion must be alleged. 

Doll v. Feller, 16 Cal. 432. 


For Defect, or Misjoinder of Parties. 


171. Where a defect of parties is ap- 
parent upon the face of the complaint, the 
objection must be taken by demurrer, or the 
same will be waived. 

Dunn v. Tozer, 10 Cal. 167. 

Mott v. Smith, 16 Id. 557. 

Sampson v. Shaeffer, 3 Id. 202. 

Warner v. Wilson, 4 Id. 313. 

Beard v. Knox, 5 Id. 257. 

Tissot v. Throckmorton, 6 Id. 473. 

McKeene v. McGarvey, 6 Id. 498. 

Burroughs v. Lott, 19 Id. 125. 

Barber v. Reynolds, 33 Id. 497. 

Andrews v. Mokelumne Hill Co., 7 Id. 330. 


172. A misjoinder of parties plaintiff 
must be objected to by demurrer or answer, 
and can not, in the absence of such objec- 
tion, be made a ground for nonsuiting such 
of the plaintiffs as show themselves entitled 
to recover. 


Rowe v. Bacigalluppi, 21 Cal. 633. 


173. The objection that a wife is im 
properly joined with the husband as party 
plaintiff should be taken advantage of by de- 
murrer, and comes too late on a 1. 

Tissot v. Throckmorton, 6 Cal. 471. 


174. Where the defendants demurred to 
@ complaint fora misjoinder of parties plaint- 
iff, and the court overruled the demurrer, 
and the plaintiffs then moved to amend the 
complaint by striking out the names of the 
plaintitfs thus alleged to be improperly joined, 
and the detendants resisted successfully such 
motion: //eld, that such action on the part 
of defendants was a waiver of the objection 
of misjoinder raised by their demurrer. 

Summers v. Farish, 10 Cal. 347. 


175. When there is anon-joinder of par- 
ties defendant, and the defect dves not ap- 
pear on the face of the complaint, the objec- 
tion must be taken by answer or it is waived. 
It can not be taken by a motion for a non- 
suit. Pavisich v. Bean, 48 Cal. 304. 

176. The question of a misjoinder of par- 


ties in a complaint can not be raised under a | terposed. 
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demurrer interposed upon the ground that 
the complaint docs not state facts to consti- 
tute a cause of action. 

Tennant v. Pfister, 51 Cal. 511. 


Misjoinder of Causes of Action. 


177. Objections to the misjoinder of 
causes of action should be taken by demur- 
rer or answer, or they are deemed waived. 

Jacks v. Cuoke, 6 Cal. 164. 

Marius v. B:cknell, 10 Id. 217. 
Gates v. Kieff, 7 Id. 124. 

Weaver v. Conger, 10 Id. 237. 
Rollins v. Forbes, Id. 300. 
Macondray v. Simmons, | Id. 393. 


178. Suit on a recognizance given before 
@ justice for the appearance of defendant S. 
to answer a ermine charge. Thecomplaint, 
after setting out the cause of action on the 
recognizance, avers that S., to secure his 
sureties, executed a trust deed to T. of cer- 
tain warrants and money. This deed pro- 
vides, that in case the recognizance be for- 
feited and the sureties become liable thereon, 
the trustee is to apply the property to the 
payment, so far as it will go, of the recog- 
nizance. The complaint asks to have this 

roperty so applied: //e/d, that a demurrer 
foe misjoinder of causes of action lies; that 
the trust deed has nothing to do with the 

liability of the sureties. 
People v. Skidmore, 17 Cal. 260. 


179. The liability of the sureties can only 
be tested by suit, and if after judgment 
ainst them they are insolvent, the question 
of plaintiffs right to subject this property 
may arise. Id. 
180. The contract declared on, contained 
a covenant for stipulated damages, and b 
the same contract, the parties were consti- 
tuted partners. The plaintiffs prayed judg- 
ment for the liquidated damages, and for an 
account and dissolution of the partnership. 
Defendant demurred, assigning for cause that 
two causes of action, the one of legal, and the 
other of equitable jurisdiction, could not 
be joined, and the district court sustained 
the demurrer: /i/e/d, that this was error. 
Stone v. Fouse, 3 Cal. 292. 


181. Where a complaint set forth a con- 
tract by defendants to build a dam, and 
their failure to comply therewith; alleged 
damages to plaintiffs on account of loss of 
pretits which they would have made by their 
ditch if the dam had been built, and de- 
manded a judgment for damages: //eld, that 
a demurrer on the ground that it united two 
causes of action would not lie. 

Reedy v. Smith, 42 Cal. 245. 


182. J/eld, that the complaint in this case, 
being a combination of several independent 
and distinct causes of action, could nat 
have been sustained had a demurrer been in- 
Tomkins v. Sprout, 55 Cal. 31. 
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183. A misjoinder of causes of action in a 
complaint can not be taken advantage of, un- 
less specially assigned by a demurrer. 

Haverstick v. Trudel, 51 Cal.. 431. 

184. The plaintiff can not unite in his 
complaint two or more causes of action for 
penalties incurred by a toll gatherer for de- 
manding and receiving too much toll, even 
if they are separately stated. 

Brown v. Rice, 51 Cal. 489. 


185. Two causes of action for enforcing 
liens for two street assessments, made in 
San Francisco, on the same lot at different 
times and on different contracts, and for im- 
proving the same street, can not be joined 
in the same suit. 

Dyer v. Barstow, 50 Cal. 652. 


186. The question not decided, whether 
the joindcr of a cause of action for the re- 
covery of money, with a cause of action for 
the foroclosure of a mechanic's lien to se- 
cure the money, is proper, if the complaint is 
demurred to for a misjoinder of causes of ac- 
tion. Cox v. W. P. R. Co., 47 Cal. 87. 


1&7. The joinder of a cause of action for 
the recovery of moncy, with a cause of ac- 
tion for the enforcement of a lien to sc- 
cure the money, if improper, can be taken 
advantage of only by a special demurrer for 
misjuinder of causes of action. Id. 


Facts Insufficient to Constitute Cause of 
Action. 


288. A demurrer to a complaint on the 
ees ‘‘that the complaint does not state 

cts sufficient to constitute a cause of 
action,” and which then specities that the 
complaint shows no joint cause of action in 
the plaintiff, and that it prays for a judg- 
ment in favor of three plaintiffs for injury 
donc to one, isa good demurrer for misjoinder 


of parties. Summers v. Farish, 10 Cal. 347. 


189. The objection ‘‘that the complaint 
does not state facts sufficient to constitute a 
cause of action,” is confined to those cases in 
which no cause of action at all, as against the 
defendants, arises from the complaint. Id. 


190. Upon plaintiffs statement of his 
case, the court intimates that, conceding the 
fact, he can not recover, and the plaintiff 
then offcrs to prove his allegations; where- 
upon dcfendant admits they could be proved, 
and dcmurs to the evidence: //el:/, that this 
is not a demurrer to the evidence. It is 
rather deciding the case on the demurrer, or 
as on demurrer to the complaint, or as on 
motion for nonsuit. 

Snodgrass v. Ricketts, 13 Cal. 359. 

191. The demurrer is sufficient, without a 
apecification of the reason why it docs not 
state such facts, unless the defense relicd on 
ix one belgen aiias made available, must be 

ially pleaded. 
als Kent v. Snyder, 30 Cal. 166. 


192. Where the complaint shows no legal 
cause of action, a judgment by default can 
no more be taken than it can be over a gen- 
eral demurrer. Abbe v. Marr, 14 Cal. 210. 


193. The failure of the plaintiff to allege 
in his complaint in an action to foreclose a 
mortgage made by deceased upon a Claim 
against an estate, its presentation to and 
rejection by the administrator, is an ob- 
jection that the complaint does not state 
facts sufiicient to constitute a cause of action. 

Ellissen v. Halleck, 6 Cal. 386. 


194. But the failure to aver this present- 
ment is not such a fatal objection to the 
complaint as to make a judgment by default 
a nullity, or review on appeal. 

Hentsch v. Porter, 10 Cal. 562. 

195. Plaintiffs owned certain mining 
Claims and quartz lode on the banks of a 
stream above bie mill and dam of the defend- 
aut. Defendant commenced raising his dam 
two feet higher. Plaintiff brought suit 
against defendant, alleging that the addition 
of two feet to defendants dam was a nui- 
sance, and would back the water on plaint- 
iff’s claims, and thus prevent them from 
working them, and would also destroy their 
water privilege for a quartz mill, which they 
intended to construct: //eld, that the action 
was premature, and that demurrer to the 
complaint on the ground that the complaint 
did not state facts suflicient to constitute a 
cause of action, was properly sustaincd. 

Harvey v. Chilton, 1} Cal. 114. 

196. An averment in a complaint, that 
the plaintiff was prevented by the defendant 
from performing a contract, is sutlicient, 
as against a general demurrer, without stat- 
ing by what means the plaintitf was pre- 
vented from performing it. 

Cox v. W. P. R. Co., 47 Cal. 87. 

197. A complaint, which states a good 
cause of action for the recovery of money, 
is not demurrable on the ground that it does 
not state facts sufficient to constitute + cause 
of action, because there is also an ineffectual 
effort to state in the complaint a cause of 
action for the foreclosure of a mechanic’s 
lien to secure the same money. Id. 


198. A demurrer to the entire complaint 
is not well taken, if the complaint contains 
two counts, and one count contains a cause 
of action. Gritiiths v. Henderson, 49 Cal. 566. 


199. A complaint is not demurrable on 
the score of a want of facts, if upon the facts 
stated the plaintiff is entitled to any relief, 
cither at law or in equity. 

Grain v. Aldrich, 38 Cal. 514. 

200. G. & M. sued A. W. & Co. upon an 
assignment of part of an cntire demand 
against them, but did not aver that the as- 
signment had been assented to by A. W. & 
Co., nor did they make the holders of the 
remainder of the demand parties to tue action. 
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A. W. & Co. demurred to the complaint for; law, whether the judgment did estop the 


want of facts, but not for want of parties: 
Ileld, that the demurrer, under the coile, 
was bad. Id. 


201. When a complaint is defective in 
form, but not in substance, such defect can 
only be reached by demurrer, on the ground 
that the complaint is unintelligible or uncer- 
tain. Merrit v. Glidden, 39 Cal. 559. 


202. In an action to obtain a recon- 
veyance of one or two tracts of land, de- 
scribed in the same deed, which it is alleged 
was conveyed by mistake, and the complaint 
failed to show sufiiciently that a mistake was 
committed, or to explain why the plaintiff 
included in the conveyance the second tract 
after having described the one intended to be 
conveyed: //eid, that a demurrer to the com- 
plaint was properly sustained. 

Barfield v. Price, 40 Cal. 535. 

203. If a complaint states facts which en- 
title the plaintiff to relief, cither legal or 
equitable, it is not demurrablc on the ground 
that it does not state facts suflicient to con- 
stitute a cause of action. 

White v. Lyons, 42 Cal. 279. 

204. Though a complaint purporting to be 
a bill in equity is insufticient as such, yet if 
the facts alleged are cognizable in a court of 
law, the proper relief will be administered; 
and a demurrer for want of facts suflicient 
to constitute a cause of action will not lie. Id. 


205. Objections which go to the sufficiency 
of the statement of facts contained in the 
complaint, but not to the sufliciency of the 
facts themselves, can not be entertained, un- 
less presented by special demurrer. 

Himmelnann v. Spanagel, 39 Cal. 401. 


206. Grounds of special demurrer 
which were not presented in the court below, 
will not be considered in the supreme court. 

Gale v. T. C. W. Co., 44 Cal. 43. 

207. It is not the office of a demurrer 
to set out facts. All the facts devolved in a 
demurrer are those alleged in the pleading 
demurred to, and the demurrer merely raises 
a question of law as to the sufliciency of 
those facts. Brennan v. Ford, 46 Cal. 7. 


203. An allegation in a demurrer, ‘‘ that 
it appears by the complaint that the cause of 
action is barred by the statute of limita- 
tions,” is sutlicient in form to raise the ques- 
tion of law as to whether the alleged cause 
of action is barred by the statute. Id. 


209. When a pleading alleges an agree- 
ment to have been entered into by parties, 
but does not aver whether it was verbal or 
in writing, the presumption, on demurrer, is 
that it was in writing. Td. 

210. When a complaint contains several 
counts, one of which sets up a former judg- 
ment as estopping the defendants, a general 
demurver docs not raise the question of 


defendants. Spanayel v. Reay, 47 Cal. 608. 


211. This court will not reverse a judg- 
ment for alleved defects in the complaint, 
where it can be gathered therefrom, as a 
whole, that the plaintiff had a cause of ac- 
tion upon which he was entitled to the judz- 
ment rendered, however defectively his cause 
of action may havc been stated. 

Hallock v. Jaudin, 34 Cal. 167. 


212. In an action by J., a vendor of real 
estate, against H., his vendee, to compel, 
first, a specilic performance, and, second, if 
from any cause such performance should be 
impossible, then to recover judgment for the 
purchase money, etc., tlie pe showed 
that at the date of the alleged contract the 
plaintiff was the owner in fee of the land in 
question, and that, being desirous of selling, 
and the defendant minded to buy, the partics 
entered into and signed the following agree- 
ment: ‘‘] have this day purchased of J. his 
brick building and lot * * * for the sum 
of ten thousand dollars, to be paid in the 
following, viz.: To give two promissory 
notes of S. and G. for two thousand dollars 
cach, dated thirteenth July, 1867; * * * 
also, one note for two thousand seven hun- 
dred and seventy-five dollars, dated July 13, 
1867; * * * and my note for three thou- 
sand dollars, payable at ten years from date. 
~ 1 also agree to release J. from pay- 
ing the taxes on the property hercin de- 
scribed due for the years 18567 and 1868, 
Abstract of title must be satisfactory. 
Signed, H. and J.,” and dated at San Fran- 
cisco, September 26, 1867. The complaint 
further alleged that upon due performance 
of the contract by the defendant, the plaint- 
iff was ready and willing to convey the 
premises by good and sutticient dced and let 
the defendant into possession. That the de- 
fendant, upon demand duly made, refused to 
perform the contract, and expressly waived 
a tender of said deed by the plaintiff. The 
court below sustained a demurrer to the 
complaint, on the ground that it did not 
state facts sufficient to constitute a cause of 
action: //eld, that while said agreement in 
writing is valid under the statute of frauds, 
it is nevertheless insufficient as a pleading of 
the contract of sale sought to be enforced, 
and that the demurrer was properly sus- 
tained. Joseph v. Holt, 37 Cal. 250, 


Ambiguity. 


213. A demurrer toa complaint for am- 
biguity and uncertainty should point out 
specially in what the ambiguity or uncer- 
tainty consists, or it will be disregarded. 

Blanc v. Klumpke, 29 Cal. 156. 
Yolo v. Sacramento, 36 Id. 193. 
Lorenzana v. Camarillo, 45 Id. 125. 

214. If the complaint on an official bond 

in a suit is against the principal and his sure- 
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ties, and a copy of the bond is annexed to | biguous, and a demurrer for that reason 


the complaint, which does not contain the 
signature of the principal, the complaint is 
good, unless demurred to specially for being 
ambiguous in this respect. 

Mendocino v. Morris, 32 Cal. 145. 


215. A complaint in ejectment which 
avers that, on a day named, ‘‘the plaintiff 
was, and ever since has been, and still is, 
the owner in fee simple, seised and possess- 
ed,’ etc.; ‘‘ that, on a day thereafter named, 
and while the plaintiff was so the owner in 
fee simple, seised and possessed, defendants 
entered and ousted him, and from thence 
hitherto have and still do withhold the 
same,” etc., is good, unless demurred to on 
the ground that it 1s ambiguous, unintelli- 
gible, and uncertain. 

Brown v. Martin, 25 Cal. 82. 


216. A complaint in an action on the 
bond given by a tax collector, as collector 
of taxes of Yuba county, is not ambizuous 
and uncertain because it does not aver that 
any of the money sued for was collected by 
the tax collector on account of foreign miners’ 
licenses. People v. Love, 25 Cal. 520. 


217. An objection that a complaint in an 
action for divorce, stating the existence of 
common property, is uncertain and defective 
in not stating the facts ene the property 
to be common, must be raised by demurrer 
or it will be decmed waived. 

Gimmy v. Gimmy, 22 Cal. 633. 


218. A demurrer on the ground of am- 
biguity should be overru'ed if enough ap- 
pears to render the pleading demurred to 
easy of comprehension and free from rea- 


sonable doubt. 
Salmon v. Wilson, 41 Cal. 595. 


219. A complaint is ambiguous, unin- 
telligible, and uncertain, which avers that 
the plaintiff delivered a horse to the defend- 
ant of the value of three hundred dollars, on 
an agreement that the latter would sell him 
and account for the proceeds, and that the 
defendant accepted the horse at the price of 
three hundred dollars, and promised to sell 
him at that price and account for the pro- 
ceeds, and that the defendant sold the horse 
without stating at what price. 

Tomlinson v. Monroe, 41 Cal. 94. 


220. Such a complaint is founded on con- 
tract and not upon tort. Id. 

221. A complaint which in one part avers 
a covenant for a lease, and in another 
part states matter which constitutes the con- 
tract a present lease, is bad on demurrer for 
ambiguity. Crow v. Hildreth, 39 Cal. 618. 


222. A complaint which lIcaves it in doubt 
whether the plaintiff sues for a trespass 
upon and ouster from his dam site and dam 
in process of construction, or for a diversion 
of the water c.aimed by the plaintiff, is am- 


should be sustained. 
N. & S. Co. v. Kidd, 37 Cal. 282. 
223. In an action to compel the con- 
veyance of land in pursuance of an agrce- 
ment, the complaint did not clearly set forth 
whether the title which the defendant agreed 
to obtain, and did obtain, was a title tu the 
land as licu land or a title under the pre- 
emption laws of the United States: //e/d, 
that the complaint was ambiguous and un- 
certain. | udson v. Johnson, 45 Cal. 21. 


224. A pleading on the part of a defend- 
ant not showing what portions of it are in- 
tended as a legal defense to a complaint in 
ejectment and what portions are intended as 
@ cross-complaint, will be held bal on de- 
murrer for anibiguity. 

O’Connor v. Frasher, 53 Cal. 435. 

225. The defendant is entitled toa dis- 
tinct averment in the complaint of the facts 
which the plaintiff claims to exist, and if the 
averments are in the alternative, the coin- 
plaint is ambiguous, even if either averment 
states a cause of action. 

Jamison v. King, 50 Cal. 132. 

226. A complaint which alleges that the 
plaintiff is the owner of certain goods and 
chattels on a certain ranch; that the defend- 
ant wrongfully and fraudulently took them; 
that the defendant promised and agreed to 
buy them at what they were reasonably 
worth; that he afterwards refused to nego- 
tiate, and that the defendant by force and 
threats prevented the plaintiff from removin 
the ls from the ranch, is ambi:uous and 
uncertain. Buell v. Cory, 50 Cal. 639, 


228. Under a general demurrer that a 
complaint does not state facts sutiicient to 
constitute a cause of action, an objection 
can not be taken that it is merely ambizuous. 

Slattery v. Hall, 43 Cal. 191. 


229. A defect ina complaint for uncer- 
tainty must be taken advantage of by special 
demurrer. It is not reached by a gencral 
demurrer. Reynolds v. Hosmer, 45 Cal. 616. 


Grounds must be Distinctly Specified. 


230. A demurrer to the complaint for any 
reason except an objection to the jurisdic- 
tion of the court, or that the complaint does 
not state facta sufficient to constitute a cause 
of action, must distinctly specify the grounds 
upon which any of the objections to the 
complaint are taken. 

Kent v. Snyder, 30 Cal. 666. 

231. A party can not recover against an- 
other a judgment payable in gold or silver 
coin, on the ground that the other received 
it for him, in trust, in that form, unless the 
kind of money received is specially averred 


in the complaint. 
McComb v. Reed, 28 Cal. 281. 


232. An omission to allege delivery in a 
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suit on a bond can be taken advantage of 
only on demurrer. 
Garcia v. De Satrustecui, 4 Cal. 244. 


233. Where acomplaint, though defective, 
states facts sufficient to constitute a cause of 
action, the objections to it should be taken 
by demurrer. 


Greenfield v. Str. Gunnell, 6 Cal. 67. 


234. If the complaint shows that the 
plaintiff has a cause of action, and that he 
is entitled to some relief, the question as to 
what kind or how much relief shall be 
granted to him can not be made on demurrer. 

Poett v. Stearns, 28 Cal. 226. 


Defects in General. 


235. A defect which will defeat the plaint- 
iff’s present right to recover, in whole or in 
part, is a good ground of demurrer. 

Hentsch v. Porter, 10 Cal. 553. 


236. If every fact essential to the claim 
or defense be not stated, the adverse party 
may demur. Green v. Palmer, 15 Cal. 411. 


237. Bill filed by a judgment creditor of 
J., upon order of court permitting it, against 
defendants as executors. Bill avers that the 
will of deceased ‘‘directed, by written or 
oral instructions,” the executors to sell cer- 
tain cattle, and retain the proceeds for the 
use and benefit of J. after first discharging 
his then debts. That it also declared that 
he, the testator, had made a secret assipn- 
ment for J., which the executors would carry 
into effect according to his instructions, when 
convenient. Bill charges that defendants 
have not sold the cattle, but have converted 
them to their own use: //eld, that a de- 
murrer was properly sustained; that a plead- 
ing must be takcn most strongly against the 
pleader, and that there is no law giving effect 
to an oral instruction of a testator, as a will, 
or part of a will; and that the creditor of 
J. can have no more rights than J. himself. 

Sparks v. De la Guerra, 14 Cal. 109. 


238. An objection that securities sued on 
are not promissory notes must be taken ad- 
vantage of on demurrer, and a demurrer 
having been filed without pointing out this 
defect, it must be considered waived. 

Poweil v. Ross, 4 Cal. 197. 


Multifariousnesa, 


239. Where the parties joined as plaint- 
iffs are all niece tia the principal ques- 
tion raised in the biil, and the i.sues tend- 
ered are simple, and a multiplicity of suits 
may be avoided, a demurrer for multifarious- 
ness will not be sustained. 


People v. Morrill, 26 Cal. 336. 
Condition Precedent. 


240. When the declaration states a con- 
dition precedent, and fails to aver perform- 


ance, the defect must be taken advantage of 
by demurrer in the court below. It is too 
late to urge such defect after verdict. 

Happe v. Stout, 2 Cal. 460. 


241. When the payment of a promissory 
note is, by agreement of parties, made con- 
ditional upon the payment, by the payee, of 
a certain debt of the payor, such payment is 
a condition precedent to plaintiff's right to 
recover, and must be averred in the com- 
plaint. Rogers v. Cody, 8 Cal. 324. 


Demurrer Overruled when too General. 


242. If a demurrer is too general, that 
is, if it covers, or is applied to the whole bill, 
when it is good as to part only, it will be 
overruled. People v. Morrill, 26 Cal. 361. 


243. A demurrer to the whole declara- 
tion, when some of the counts are good, 
should be overruled. 

Whiting v. Heslep, 4 Cal. 327. 
Young v. Pearson, 1 Id. 448. 
Weaver v. Conger, 10 Id. 233. 
Stoddard v. Treadwell, 26 Id. 294. 


244. Where the complaint contains two 
counts, and there isa demurrer to one count 
only, and the demurrer issustained, the plaint- 
iffis entitled to judgment on the other count, 
if no answer has been filed. 

Barber v. Cazalis, 30 Cal. 92. 

245. A demurrer admits the facts as 


alleged in the complaint. 
Tuolumne W. Co. v. Chapman, 8 Cal. 392. 


246. A demurrer admits the truth of such 
facts as are issuable and well pleaded; but 
it does not admit the conclusions which coun- 
sel may choose to draw therefrom, although 
they may be stated in the complaint. 

Branham v. San Jose, 24 Cal. 602. 

Tuolumne W. Co. v. Chapman, 8 Id. 392. 


247. Where a demurrer to the complaint 
is put in and overruled, and the defendant 
then answers, the answer is a waiver of the 
demurrer. De Boom v. Priestly, 1 Cal. 206. 

Pierce v. Minturn, Id. 470. 
Brooks v. Minturn, Id. 481. 
248. A statement of facts in a demurrer 


is not admissible. 
Cook v. De la Guerra, 24 Cal. 237. 


Demurrer, When tt will not Lie. 


249. Unless a ground of demurrer be in- 
cluded under one or more of the statutory 
causes of demurrer, it can not be sustained. 

Hentsch v. Porter, 10 Cal. 555. 

250. An allegation in an answer that 
the debt sued for, if due at all, is due to the 
plaintiff and another, as partners, can not be 
treated as a demurrer. 

Andrews v. Mok. Hill Co., 7 Cal. 330. 

251. Where a demurrer to the whole 
complaint is interposed, and tlie saine is not 
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good as to all, the demurrer should be over- 
ruled. Weaver v. Conger, 10 Cal. 233. 


252. If a complaint contains several 
counts, and the dcfendant demur to the 
whole complaint, the demurrer should be 
overruled it there is one good count in the 
complaint, although the other counts may be 
bad. Stoddard v. Treadwell, 26 Cal. 294. 


253. An application for a mandamus, 
set forth, as the ground of this application, 
certain services and a claim for compensa- 
tion, performed under the authority of an 
act of the legislature, by plaintiff, and that 
he had submitted his account to the defend- 
ants (appointed by law to audit and ailow 
like accounts) to be audited and allowed, 
who had refused to act in the premises. 
Defendants demurred to the application, 
and alleved as ground, that they did not see 
fit to allow the claim for compensation, 
which was a matter of discretion for them: 
Held, that the effect of the demurrer was to 
admit the truth of the facts alleyed, and 
that, while defendants had discretionary 
power to determine the amount of compensa- 
tion, they can not be permitied, in the same 
breath, to admit the right to compensation, 
aud then refuse to grant it. 

Selkirk v. Sacramento, 3 Cal. 323. 

254. In a complaint for trespass, the 
plaintiff claimed five hundred dollars, the 
alleged value of the property destroyed, and 
five hundred dollars damages; defendant de- 
murred on the ground that two causes of ac- 
tion were improperly joined; and the court 
below sustained the demurrer: J/eld, that 
this was error. 


Tendesen v. Marshall, 3 Cal. 440. 


255. Where a coinplaint alleges that the 
laintiff, a married woman, si::ned and de- 
ivercd to the defendant a deed of convey- 

ance of premises which were her separate 
estate, it will be presumed, on demurrer, 
that the conveyance was so exccuted as to 
pass that estate, and the objection that the 
complaint dves not alleze that the husband 
united with her in the execution of the deed, 
or that she did not acknowledge its execu- 
tion separately as required by statute, must 
be taken by answer and not by demurrer. 
Kays v. Phelan, 19 Cal. 128. 
256. In an action for the breach of a 
contract, the want of any averment of spe- 
cial damage can not be reached by de- 
murrer. For the breach of contract an ac- 
tion lies, though uo actual damage be sus- 
tained. McCarthy v. Beach, 10 Cal. 461. 


257. It is no ground of demurrer to a 
complaint that the christian name of onc 
of the plaintiffs does not appear. 

Nelson v. Hightand, 13 Cal. 74. 


258. Matters of form are not the sub- 
ject of a demurrcr. 
Ottero v. Bullard, 3 Cal. 188. 


259. When a demurrer is general to a 
complaint, courts are not bound to notice 
defects which are mere matter of form. 

Phelps v. Owena, 11 Cal. 22. 

260. Whiere a bill alleges a parol trust, 
a gencral demurrer will not lic. 

Peralta v. Castro, 6 Cal. 354. 


261. Objections to the prayer of a com- 
plaint can not be taken by demurrer. 
Rollins v. Forbes, 10 Cal. 299. 


Statute of Limitationa. 


262. Under our system of pleading the 
rule is the same in law and equity; if it 
appear upon the face of the complaint that 
the action is barred, and no facts are alleged 
taking the demand from the operation of the 
statute, the complaint iz defective and de- 
murrer lics. Smith v. Hall, 19 Cel. 85. 

Smith v. Richmond, 19 Id. 476, 
Sublett v. Tinney, 9 Id. 423. 
Barringer v. Warden, 12 Id. 311. 


263. Where a complaint shows prima 
facie upon the facts stated that the claim 
of debt upon which suit is brought is 
barred by the statute of limitations, the de- 
fenilant may take advantage of the defect 
by demurrer. But when the complaint docs 
not directly show prima facie a case for the 
operation of the statute, a demurrer can not 
be sustained on this ground. This is the 
chancery rule under the English system, and 
as our pleadings approximate more nearly to 
the chancery than the common law form, we 
have adopted the former. 

Barringer v. Warden, 12 Cal. 311. 


264. The bar of the statute must Clearly 
appear. Ord v. De la Guerra, 18 Cal. 67. 


265. It should bo distinctly stated in 
tho demurrer. Brown v. Martin, 25 Cal. 89. 
Farwell v. Jackson, 28 Id. 106. 
266. It is a personal privilega of the 
debtor, which he may assert or waive at his 
option; but it must be set up in some form, 
either by demurrer or answer, or it wiil be 
decmed to have been waived. 
Grattan v. Wiggins, 23 Cal. 16. 


267. On demurrer to a complaint, founded 
upon the statute of limitations, if the com- 
plaint fails to show whether the Contract 
In suit was verbal or in writing, it will be 
presumed to have been in writing for all 
the purposes of the demurrer. 

Miles v. Thorne, 38 Cal. 335. 


268. Whien the complaint states a cause 
of action for goods sold and delivered, 
and a bill of items is annexed to the same as 
an exhibit, with the date of cach item, an 
answer, which refers to the exhibit and avers 
that the last item only is within two years 
previous to the commencement of the action, 
and that, except as to the last item, ‘‘ no ac- 
tion has accrued tv said plaintiff by reason 
of the matter mentioned and sct forth in 
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eaid compiaint, at any time within two years 
next preceding the commencement of this 
action,’ isa good answer to tlic statute of 
limitations toall the items except the last. 
Adams v. Patterson, 35 Cal. 122. 


269. The words ‘‘ preceeding the com- 
mencemcnt of this action” in such answer 
are equivalent to the words preceding the 
filing of the complaint. Td. 


LEAVE TO ANSWER AFTER DEMUR- 
RER OVERRULED. 


270. Where a demurrer to a complaint is 
overruled and an application subsequently 
made for leave to file an answer, the allow- 
ance of the application rests in the dis- 
cretion of the court, subject to review in 
case of its arbitrary or unreasonable exercise. 
The exercise of this power by the court must 
in a great degree depend upon the special 
circumstances of each case and 


80 gOv- 
erncd as tu prevent delays and to promote 
justice. Thornton v. Borland, 12 Cal. 438. 


271. In such case, where no application is 
made to the court for leave to answer, and 
no meritorious defense was asserted, this 
court wil not reverse the judgment and open 
the case for another trial. d. 


272. If leave be granted, the defendant 
must answer within the same time as in case 
of ascrvice of summons, with a copy of the 
original complaint. 

People v. Rains, 23 Cal. 127. 

273. When a demurrer is overruled, with 
leave to answer, it is not necessary that the 
order fix the time within which the answer 
must be filed. The court has power to fix 
such time for answering as it may deem 
pro er; but where no time is fixed, the de- 

endant should answer within the same time 
as in case of service of a copy of the original 
complaint. 

27%. An answer already filed may be 
allowed to stand as the answer to the amend- 
ed complaint. 

Mulford v. Isstudillo, 32 Cal. 131. 


275. If the plaintiff amends his complaint, 
and the defendant obtains an order to have 
his answer on file stand as the answer to the 
ainended complaint, the answer is to be treat- 
ed as if filed when the order is made. Id. 


27G. A demurrer is an answer within 
the meaning of section 150 of the practice 
act. Oliphant v. Whitney, 34 Cal. 25. 


THE ANSWER. 
Objections, How Taken. 


277. P.cfore entering on the trial of an ac- 
tion, the plaintiif is entitled to an explicit 
denial of the material allegations cf the 
complaint, or an admission of their trath, 
either by direct statumcut, or by silence; and 


itis the duty of the court to enforce this 
right. Gay v. Winter, 34 Cal. 153. 


278. The intention of the code is to 
adopt the true and just rule that the defend- 
ant must either deny the facts as alleged, or 
confess and avoid them. 

Piercy v. Sabin, 10 Cal. 22. 

279. A defendant should set forth the 
true nature of his defense in his answer, 
and in case he does not, should not be per- 
mitted to insist upon it. 

Walton v. Minturn, | Cal. 362. 


280. Where an answer contains an allega- 
tion of alteration of an instrument it 
must state that such alteration was made 
with the knowledge or consent, or by the 
authority of the plaintiff. 

Humphreys v. Crane, 5 Cal. 173. 


281. Immaterial averments in a plead- 
ing need not be answered, and if it be done, 
both the complaint aud answer, so far as 
they relate thereto, will be disregarded when 
the sutliciency of the pleadings and issues 
are brought in question. 

Jones v. Petaluma, 36 Cal. 230. 

282. If the plaintiff goes to trial on the 
merits, without objection to the verification 
of an answer, he will not be allowed to 
raise the point in the appellate court that it 
was not properly veritied. 

McCullough v. Clark, 41 Cal. 298. 


283. An answer which commences by 
stating that the defendant for answer says 
he denies, etc., is in form of expression 
unexceptional, and the court will not call 
in question the fact of denial. 

Iespinosa v. Gregory, 40 Cal. 58. 


284. If the complaint, in an action to en- 
join the diversion of water, alleges that 
the plaintiff has appropriated and used the 
water for more than tive years, and the 
answer denies that the plaintiff ever at any 
time used or took up or appropriated the 
water, the denial is suificient. 

Wilkins v. McCue, 46 Cal. 656. 


285. If the complaint in such action avers 
that from the spring there ran and flowed 
immemorially upon the plaintiffs premises a 
constant and never-failing stream of pure 
fresh water, and the answer denies that the 
water flowing from the spring ever at any 
time ran or flowed to or upon the plaintiffs 
premises, the denial is sutticient. 


286. Where defendant alleges that he 
owns the ground in dispute, or denies that 
the plaintilfis the owner, without alleging 
title in himself, it is competent to him to 
overcome the plaintiff's evidence of title by 
showing title in himself. 

Stone v. Bumpus, 40 Cal. 428. 

287. A denialin an answer that the re- 
lation of trustee and cestui que trust cx- 
ists betwecn the partics, dispenses with the 
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necessity of averring in the complaint, or | ble only to the particular allegation contro- 
verted. 


proving a prior demand and refusal. 
Parrott v. Byers, 40 Cal. 614. 


288. Proof of abandonment of minin 
claim is admissible under the general ‘lonial 
of title. Bell v. Bedrock Co., 36 Cal. 214. 


289. The rules of pleading, both under 
the old equity system and under our present 
system, are intended to prevent evasion, and 
to require a denial of every specific averment 
ina sworn bill, in substance and in spirit, 
and not merely a denial of its literal truth; 
and whenever the defendant fails to make 
such denial, he admits the averment. 

LBlankman v. Vallejo, 15 Cal. 638. 


290. A general denial in a verified an- 
swer is inadmissible, and may be stricken 
out on motion of the plaintiff. 

People v. Hagar, 52 Cal. 171. 


291. If the petition for the formation 
of a swamp land district under the act of 
March 28, 1868, is signed by persons pur- 
portiny to be holders ‘of certificates of pur- 
chase, patents, or other evidences of title, 
representing at least ove half of the land in 
the proposed district, and if the petition is 
approved and the district organized by the 
board of supervisors, in an action to enforce 
an assessment, an averment in the answer 
that there were a large number of land- 
owners in the district who did not sign the 
petition is immaterial and may be stricken 
out. Id. 


292. If the answer docs not deny the alle- 
ations of the complaint, and plaintiff moves 
ice judgment on pleadings, and the mo- 
tion 1s denied, and on the trial defendant re- 
covers judgment, on appeal the judgment 
will be reversed and a new trial awarded, 

with leave to defendant to amend. 
More v. Del Valle, 28 Cal. 170. 


293. The defendant has a right by a gen- 
eral denial to put the plaintiff to the proof 
of his demand. Fay v. Cobb, 51 Cal. 313. 


294. Uniler section 46 of the code there 
are only two classes of defense allowed. The 
first consists of a simple denial; and the sec- 
ond of the allegation of new affirmative 
matter. And as the code has abolished all 
distinctions in the forms of action, and re- 
quires only a simple statement of the facts 
constituting the cause of action or defense, 
these two classes of defense must be the 
same in all cases. Piercy v. Sabin, 10 Cal. 22. 


295. When the complaint is verified, an 
answer which denies its allegations in the 
conjunctive is insutiicient. 


Leroux v. Murdock, 51 Cal. 54 
Specific Denials. 


296. A specific denial to each allegation 
of a complaint is a separate denial, applica- 


ve 
Gas Co. v. San Francisco, 9 Cal. 453. 


297. The object of the code was to nar- 
row the proof upon the trial, and to accom- 
plish this end the plaintitf was allowed to 
verify his complaint, and thus compel the 
defendant to deny specifically cach separate 
allegation. Kil. 


298. An answer to a verified com- 
plaint, which undertakes to deny material 
allegations, should contain a specific denial 
to each allegation controverted. 

Fish v. Redington, 31 Cal. 185. 


299. When the facts alleged in a verified 
complaint are presumptively within the 
knowledge of the defendant, the code re- 
qu ires his denial to be specific, not general. 

‘he object of the provision is to call the at- 
tention of the defendant, and to confine cach 
denial to one allegation at a time, and not 
permit him to deny all at once. 

Gas Co. v. San Francisco, 9 Cal. 453. 


300. There may exist the best reasons for 
a different rule of pleading when a munici- 
pal corporation is a defendant, but this 
court can make no distinction, because the 
code makes none. It is a matter for the leg- 
islature, and not for the court. LL. 


301. Bad faith in entry can not be set up 
by one tenant in common against another. 
In an action of ejectment by one tenant 
in common against another, the latter can 
not invoke the maxim, ex dolo malo non 
oritur actio, nor defend upon the ground that 
he and plaintiff entered upon the premises 
wrongfully in the first instance. 

Bornheimer v. Baldwin, 42 Cal. 27. 


302. Though two defenses, separately 
pleaded under section 49 of the practice act, 
may be inconsistent, the plaintitf can not 
disregard them, or either of them, on the 
trial. Buhne vy. Corbett, 43 Cal. 264. 


303. Separate defenses may be incon- 
sistent if answer is not under oath. A sepa- 
rate plea or dcfense should not contain mat- 
ters repugnant or inconsistent in them- 
selves; but a defense regarded as an entirety 
is not to be defeated or disregarded mercly 
because it is inconsistent wiih some other 
plea or defense pleaded, and there is no dis- 
tinction tn this respect between verified and 
unverilied pleadings. Id. 


304. If a judgment entered by confes- 
sion is prima facie fraudulent because the 
statement upon which it was entered fails to 
set out the facts upon which the indebtcdness 
accrued, and a bill is filed by a creditor of 
the judgement debtor to set aside the judg- 
ment, allegations in tho answer of the facts 
out of which the indebtedness arose are mat- 
ters inavoidance of the prim: fucie fraudu- 
lent judgment, and are new inatter. 

Pond v. Davenport, 45 Cal. 225. 
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305. In setting up an equitable defense 
in an action at law the defendant becomes an 
actor and the defense interposes a pleading 
in equity, the sutliciency of which, in matters 
of substance, thouzh not in perme of mere 
form, is to be deterinined by the application 
of the rules of pleading observed in courts of 
equity, when relief is sought there in cases of 
like character. Bruck v. ‘Tucker, 42 Cal. 346. 


Denials on Information and Belief. 
When Sufficient. 


306. A denial on ‘‘ information and he- 
licf” is sufficient. It is not necessary to fol- 
low the precise words of the statute, by 
saying ‘‘on his information and belief,” etc. 

Roussin v. Stewart, 33 Cal. 208. 


307. Where the alleged fact is, from its 
nature, presumptively within the personal 
knowledge otf the defendant, he can not 
be permitted to answer on information and 
belief, but must answer in the form positive. 
And where, from the nature of the fact al- 
leged, the knowledge, if any, 1s presumptively 
based on information, he is not bound to deny 
positively, but only ‘‘according to his infor- 
ination and belief;” but in such case he must 
answer according to both his information 
and belief. ‘the word ‘* belief,” as used in 
the statute, is to be taken in its ordinary 
sense, and means the actual conclusion of the 
defendant drawn from information. 


Humphreys v. McCall, 9 Cal, 59. 


308. Defendant can know what is his be- 
lief, and can therefore state it. This belief 
may be founded on the statements of others, 
not competent witnesses, and not under oath, 
cte. Yet, if the defendant has formed a 
belief from this source, he must state it. He 
can not be the judge as to whether his infor- 
maticn is legal testimony. ld. 


309. If the complaint aver the recovery 
of a judgment avainst one of several defend- 
ants, the court in which it was recovered, 
and the date and amount of the same, the 
defendants in their answer may deny the 
game upon information and belief. 

Vassault v. Austin, 32 Cal. 597. 


310. An allegation is an answer by an ad- 
ministrator that the defendant ‘‘avers, on 
information and belief, that no such deed or 
deeds were ever executed,” is a suthcient 
denial of an averment in the complaint that 
defendant’s intestate executed and delivered 
tue particular decds referred to. 

Thompson v. Lynch, 29 Cal. 189. 


311. To a complaint sworn to on a prom- 
issory note payable in a sum certain, ‘in 
monthly pro ruta installinents, out of the first 
net proceeds from sale of water,” and an alle- 
pation that defendants turned off the water 
from the ditch, the proceeds of the sales of 
which water were to be applicd to the pay- 


ment of the note, and thereby diminished 
the quantity, etc., the defendant answered 
by admitting the making of the note, but 
denied, ‘‘ to the best of his knowledge, infor- 
mation, and belicf, all and singular the other 
allegations in said complaint:”’ //edd, that 
such answer did not amount to a specifics 
denial of the allegatiuns of the complaint. 
Stewart v. Street, 10 Cal. 372. 
312. Ina verified answer, a denial *‘ upon” 
information and belief is sutlicient. 
Kirstein v. Madden, 38 Cal. 158. 


313. An answer that denies a material 
averment of a complaint ‘‘upon information 
and belief” is a suflicient denial to raise an 
issue thercon. Vassault v. Austin, 32 Cal. 
597, and Roussin v. Stewart, 33 Id. 208, af- 
firmed. Jones v. Petaluma, 36 Cal 230. 


When Insufficient. 


314. In no case can the allegation of a 
verified complaint be controverted by a de- 
nial of sufficient knowledge or informa- 
tion upon the subject to form a belief. 

Curtis v. Richards, 9 Cal. 33. 
Gas Co. v. San Francisvo, Id. 453. 


315. An answer stating that defendant 
has no knowledgs? or information respect- 
ing the same, and therefore denics the same, 
is insuflicient. Ord v. Uncle Sam, 13 Cal. 369. 


316. Also an averment in the answer 
“that defendant has not sufficient knowl- 
edge to form a belief,” and therefore neither 
admits nor denies. 

Anderson v. Parker, 6 Cal. 197. 


317. The denial a3 to value being based 
on the want of knowledge or inforination, is 
insuticient. 

Kuhland v. Sedgwick, 17 Cal. 123. 


318. A denial in the answer of an allega- 
tion in the complaint, in the following terms, 
is not sufficient, viz.: ‘And the said de- 
fendants deny, for want of information to 
enable them to admit, the sale and transfer 
of said Georgia ditch to them, plaintitts, as 
alleged.””. Humphreys v. McCail, 9 Cal. 59. 


319. The answer that the defendant, a 
municipal corporation, has no knowledge 
or inforination ‘‘in respect to the ob:igations 
of a count in a verified complaint, and there- 
fore denies the same,” is insuthvient. 

Cias Co. v. San Francisco, 9 Cal. 453. 


320. The statute imposes upon the de- 
fendant, if a natural person, and if a cor- 
poration, upon its oflicers and agents, the 
duty of acquiring the requisite knowledge or 
information respecting the matter alleged in 
a verified complaint, to enable them to an- 
swer in the proper form. Id. 


321. If the allegations of a verified com- 
plains are presumptively within the knowl- 
edve of the defendant, a denial of the 
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same in the answer, according to his best 
knowledge, information and belief, is eva- 
sive of the issue tendered. 
Humphreys v. McCall, 9 Cal. 59. 
Brown v. Scott, 25 Id. 194. 
Vassault v. Austin, 32 Id. 597. 


322. In such case the defendant must an- 
swer positively, or must state how it is that 
he is without knowledge of such facts. 

Vassault v. Austin, 32 Cal. 597. 


323. The recovery of a judgment is 
not presumptively within the knowledge of 
the detendant. Id. 


Denials in General to Verified Complaints. 


324. Where the complaint averred a con- 
tract between plaintiff and the board of su- 
pervisors on behalf of the county, and the 
answer admitted a contract between the 
plaintiff and another on the one side and the 
county on the other, and averred that this 
was the only contract made by the county in 
relation to the matter and denice: that any 
other was male by the board of supervisors: 
Held, that this denial was sufficient to put 
the plaintiff on proof of the contract. 

Murphy v. Napa, 20 Cal. 497. 


325. If the answer puts in issue the ulti- 
mate facts resulting from the evidence, it 
is a suflicient denial. 

Mvuore v. Murdock, 26 Cal. 524. 


326. A denial of the material allegations 
only is sufficient. 
Racouillat v. Rene, 32 Cal. 450. 


327. Each de.aial of an answer must be re- 
garded as applying to the specific allega- 
tion it purports to answer, and not as form- 
ing a of an answer to some other speci- 
fic and entirely independent allegation. Id. 


328. There are but two forms in which a 
defendant can controvert the allc gations of a 
veritied contract: First, positively, when the 
facts are within his personal knowledge; 
and, second, upon information and _ belief, 
when they are not. 


Curtis v. Richards, 9 Cal. 33. 


329. Where a material fact stated in a 
verified complaint is denied upon informa- 
tion and belief, the answer should state how 
it happened that the defendant is without 
knowledge as to the fact averred. 

Brown vy. Scott, 25 Cal. 189. 


Form of Denials. 


330. If an answer, in response to an alle- 
gation of the complaint, instead of denying 
it im express terms, contains the averment 
that the defendant did not commit the act 
charge l, or that the facts alleged to exist do 
not exist, these‘averments of the answer tra- 
verse the matters alleged and are good de- 
nia!s of thesa;ne. Hil v. Smith, 27 Cal. 476. 

"3 
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33]. In order to determine whether the 
denials of an answer are evasive, each sep- 
‘arate denial of each separate allegation 
must be taken by itself. If the answer to a 
particular allegation is a denial of it and 
there is no admission in the answer incon- 
sistent with this denial, an issue is fairly 
made. Recouillat v. Rene, 32 Cal. 450. 


332. Each denial of an answer must be re- 
garded as applying to the specific allega- 
tion it purports to answer, and not as form- 
ing a part of an answer to some other specific 
and entirely independent allegation. Id. 


333. In a verified answer an evasion of 
controlling fact in issue is a strong circum- 
stance against the defendant. 

Baker v. Baker, 13 Cal. 87. 


334. The complaint alleged that ‘‘ East 
street, in the city of Stockton, had been laid 
out and dedicated asa public highway, and 
has been used as a public thoroughfare for 
sixteen years.” The answer denies that thcre 
is such a strect in Stockton: //eld, that the 
answer is evasive. 

Fuhn v. Weber, 38 Cal. 636. 


335. In an action for damages a denial in 
the answer that the plaintiff has suffcred 
damage in the exact sum claimed in the 
complaint is insufiicient. 

Huston v. T. & C. Co., 45 Cal. 550. 

336. Onc of the allegations of the com- 
plaint was that ‘‘ the defendant fraudulently 
transported plaintiff into Kern county for the 
purpose of having her served with a copy of 
the summons and complaint.” The answer 
to which was as follows: ‘* Defendant denies, 
and it is not true, that he fraudulently trans- 
ported aia into Kern county for the ve 
pose of having her served with a copy of the 
complaint aa summons in said aforesaid ac- 
tion:” Held, to be a palpable evasion of the 
substance of the charge which it pretend- 
ed to answer. 

De Godey v. Godey, 39 Cal. 157. 


337. An answer, in an action against a 
tenant for unlawful detainer, which avers 
that a person, not a party to the suit, had 
formerly brought an action to quiet title to 
the demanded premises, and that such per- 
son was at the time in the actual possession 
of the premises, claiming title in fee thereto, 
is not ambiguous nor uncertain. 


Douglas v. Dakin, 46 Cal. 49. 


338. If the complaint avers the sale and’ 
delivery to defendant of goods, and the. 
value of the same, an answer which denies 
the indebtedness, but does not deny the- 
facts, the sale and delivery and amount of 
goods does not raise an issue, as it only 
denies the legal conclusion resulting from- 
the facts. Lightner v. Menzell, 35 Cal. 452. 


339. An averment in an answer that the 
plaintiff's debt is barred by a discharge im 
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insolvency is only a conclusion of law and | will not be held as admitting the value of the 


not the statement of a fact. 
Christy v. Dana, 42 Cal. 175. 


340. If the complaint alleges that an act 
‘was wrongfully and maliciously done, a 
denial in the answer that it was wrongfully 
and maliciously done does not put in issue 
the doing of the act. 

Kinsey v. Wallace, 36 Cal. 463. 


341. To a complaint seeking to enforce 
the lien of an assessment for street im- 
provements in San Francisco, an answer 
which denies that the superintendent of 
streets ‘originally ” made the assessment in 
his official capacity is evasive, and, tenders 
an immaterial issue. 

Shepard v. McNeil, 38 Cal. 72. 


342. The rules of pleading, under our sys- 
tem, are intended to prevent evasion, and to 
require a denial of every averment in a sworn 
complaint, in substance and in spirit, and 
not merely a denial of its literal truth, and 
when the defendant fails to make such 
denials he admits the averment. 

Doll v. Good, 38 Cal. 287. 


343. If the complaint avers that the de- 
fendant wrongfully broke down the plaint- 
iff’s flume for carrying water, and the answer 
denies that the defendant wrongfully broke 
down the flume, it is an admission that the 
defendant broke down the fluine, and only a 
denial of its wrongful character. 

Feely v. Shirley, 43 Cal. 369. 


344. If a complaint avers the commission 
of a wrongful act by the defendant, and the 
answer merely denies the wrongful nature of 
the act, and the plaintiff owns the property 
upon which the injury was done, the plaint- 
iff is entitled to nominal damages without 
proof that the defendant committed the ey 

Le & 


345. A defense by the payor of a note, 
that the plaintiff is not the lawful owner or 
holder of the instrument sued on, when upon 
its face it runs to him, and which discloses 
no issuable fact to support it, 1s merely friv- 
olous. Felch v. Beandry, 40 Cal. 439. 

Poorman v. Mills, 35 Id. 118. 


346. If the complaint avers a judgment, 
and the issuing of an execution thereon, 
and a sale thereunder of land, and the an- 
swer denies the validity of the judgment, 
and avers that it was void for want of juris- 
diction, and denies that the plaintii¥ ac- 
quired any title by the pretended sale by the 
sheriff, the execution and sale thereunder are 
not sufliciently denied to require the execu- 
tion to be put in evidence. 

Lee v. Figg, 37 Cal. 328. 


347. When a complaint alleges the value 
of all the property destroyed, for which suit 
is brought in gross, for some items of which 
no recovery can had, an answer which 
contains no denial of the averment of value 


property for which a recovery may be had. 
Nunan v. San Francisco, 38 Cal. 689. 
348. When it is adinitted by the plead- 
ings that a promissory note in suit given 
to a married woman was assi:mcd by the 
payee to the plaintiffs, the question can not 
be raised on the trial whether the assignment 
was made in such form as to pass the interest 

of a married woman. 

Hellinan v. Howard, 44 Cal. 101. 


349. The question as to what facts are 
admitted by the pleadings is one for the 
court, and not for the jury, and the court 
should not submit such a question to a jury. 

Tevis v. Hicks, 41 Cal. 123. 

350. K. acquired the legal title to land 
under such a state of facts as made _ his pur- 
chase fraudulent, and made him the trustee 
of S. U. bought from K. 8. commenced 
an action against U., to have him declared 
his trustee and to compel him to convey the 
land. In his complaint he averred the facts, 
showing K.’s fraud, and which, in law, made 
him the plaintiff’s trustee. S., in his an- 
swer, admitted these facts and his knowledge 
of them, but denied that he became the trus- 
tee of S., or that there was anything unfair 
or fraudulent in the facts alleged: J/eld, that 
the answer admitted the trust. 

Scott v. Umbarger, 41 Cal. 410. 


351. A defendant on thc trial can not con- 
trovert a fact admitted hy the pleadings. 
Bradbury v. Cronise, 46 Cal. 287. 


Denial with Qualifications, 


353. Where a complaint is verified, an 
answer denying ‘‘generally and specifically 
each and every material ailevation in the 
complaint, the same as if such allegations 
were here herein recapitulated,”’ and also de- 
nying each allegation in the same form, with 
certain qualifications and exceptions, does 
not raise an issue upon any fact stated in 
the complaint. 

Hensley v. Tartar, 14 Cal. 508. 


354. A swom answer must be consist- 
ent in itsclf, and must not deny in one sen- 
tence what it admits to be true in the next. 

da. 


355. If the pleadings are under oath, and 
the replication in response to a material 
averment of the answer undertakes to deny, 
by saying, “‘it is not true,’ etc., the replica- 
tion is evasive, and does not specifically 
deny the averment. 

Verzan v. McGregor, 23 Cal. 339. 


356. The answer verified ran thus: That 
defendants ‘Shave been informed and_ be- 
lieve the same to be true, and therefore say 
that it is not true that plaintiff’ was in the 
peaceable or actual possession of the land, 
etc.; ‘‘and for a further answer, they say 
that it is not true,”’ ete.: //eld, sutiicient. 

Comerford v. Dupuy, 17 Cal. 308. 
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357. Where the complaint, verified, avers 
that defendant is indebted to plaintiff for 
goods, wares, and merchandise, sold and 
delivered, in the sum of eizht hundred and 
twenty-eight dollars and sixteen cents, and 
the answer denies that defendant is indebted 
in the sum of eight hundred and twenty- 
eizht dollars, sixteen cents, as is set out in 
sail complaint: Held, that the denial is in- 
sufficient. 

Hivgins v. Wortell, 18 Cal. 330. 
Woodworth v. Knowlton, 22 Id. 164. 


358. If an answer merely denies what is 
non-essential in the averments of a com- 
plaint, it is an admission of all that is essen- 
tial to a recovery. 

Letiingwell v. Griffing, 31 Cal. 231. 


359. If the complaint avers that the de- 
fenclant is indebted to the plaintiff in the 
suin of three thousand dollars in gold coin, 
fur so much money received by defendant 
for plaintiffs use, and the answer denies 
that the defendant received three thousand 
dollars in gold coin for plaintiffs use, it is 
only a denial of its receipt in gold coin, 
and does not raise an issue. Id. 


360. An allegation in a sworn answer 
that ‘‘on the twenty-fourth day of March, 
1862, the said French and Robinson, by deed 
duly executed, acknowledged and recorded, 
conveyed said premises to this defendant for 
the sum of seven thousand seven hundred 
and fifty dollars,” is not denied by a state- 
ment in the replication, that ‘the plaintiffs 
further deny that said French and Robin- 
son, or either of them, conveyed said prem- 
ises to the defendant for the sum of seven 
thousand seven hundred and fifty dollars, or 
for any other sum.” Such denial is a mere 
denial that French and Robinson conveyed 
the premises, without denying the facts 
which constitute the conveyance; besides, it 
dves not deny the conveyance, the material 
fact, but only a conveyance for a considera- 
tion. Under such denial, the party making 
such averment is not required to offer his 
dced in evidence on the trial. The allega- 
tion of the answer is deemed admitted 
under the provisions of the statute. 

Landers v. Bolton, 26 Cal. 416. 


361. An averment in ao complaint that 
the defendant, since November, 1558, ‘‘ has 
continued to possess and occupy said land 
ancl premises, and use the same in her said 
sole trader business,” is not denied by a de- 
nial inthe answer that dcfendant has con- 
tinned since the ninth day of November, 
1853, to occupy or use the said premises in 
her business as such sole trader. It 1s sim- 
ply a denial of continuous occupation. 

Camden v. Mullen, 29 Cal. 564. 


Denials of Conclusions of Law. 


362. If the answer merely denies the con- 
clusions of law resulting from the facts 
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averred in the complaint, it is insufficient to 
raise an issue, and the facts are deemed 
admitted. Nelson v. Murray, 23 Cal. 338. 


363. The denial of any indebtedness 
without a denial of any of the facts from 
which that indebtedness follows as a conclu- 
sion of law, raises no issue. 

Curtis v. Richards, 9 Cal. 33. 
Wells v. McPike, 21 Id. 215. 


364. If the complaint contains averments 
of the rendition of a judgment against the 
defendant, by a court of competent jurisdic- 
tion, and states the character of the judg- 
nent, an answer denying that the defendant 
became or was lawfully bound by the judg- 
ment, is only a denial of a conclusion at law, 
and does not raise an issue of fact. 

People v. San Francisco, 27 Cal. 655. 

365. If a complaint avers the passage of 
an ordinance by a municipal corporation, 
and the answer in reply states in general 
terms that the ordinance is illegal and void, 
no issue of fact is raised. Id. 


366. So of an answer which statcs in 
general terms that an ordinance passed by a 
municipal corporation is illegal and void. Id. 

367. An answer is fatally defective if it 
does not deny any of the material allega- 
tions of a veritied complaint, either posi- 
tively or according to information and belief 
—the only forms in which the allegations of a 
verified complaint can be controverted so as 
to raise an issue. A denial in any form is 
unknown to our system of practice, and can 
not have any legal effect. 

Gas Co. v. San Francisco, 9 Cal. 453. 


General Denials. 


368. The legal effect of general denials is 
not changed by expressions showing that 
they were intended to be specific. 

Hensley v. Tartar, 14 Cal. 508. 


369. A denial, whether general or special, 
only puts in issue the allegations of the 
complaint. The difference ‘between a gen- 
eral and special denial in this respect is only 
in the extent to which the allegations are 
traversed. Coles v. Soulsby, 21 Cal. 47. 


370. Under the system of practice in this 
state, a gencral denial is equivalent to the 
general issue at common law, and such a 
plea does not put in issue the plaintiff’s 
title tosue. White v. Moses, 11 Cal. 69. 

Brooke v. Chilton, 6 Id. 640. 


371. A denial does not raise the issue of 
misjoinder of plaintiffs. 
Gallam v. Sigman, 29 Cal. 637. 
372. In a case of malicious prosecution, 
where the defendants filed a general denial, 
and also averred that they had nothing to do 
with the prosecution, except as witnesses, 
plaintiff filed a replication taking issue on this 
everment: //e/d, that if plaintiff chose to 
consider this a good defense, and join issue 
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on it, defendants can not complain; though, 
probably, this matter was put in issue by the 
general denial, and the replication was un- 
necessary. Dreux v. Domec, 18 Cal. 83. 


373. The general denial only puts in issue 
the allegations of the complaint. New 
matter must be specially pleaded, and new 
matter is that which the defendant must af- 

firmatively establish. 


Glover v. Cliff, 10 Cal. 303. 


374. A general denial of the averments of 
a verified complaint with the qualifications 
of ‘‘except as hereinafter admitted,” is in- 
sufficient to put in issue any of its allega- 
tions. Lewiston v. Schwartz, 22 Cal. 229. 
375. If the answer does not traverse the 
material allegations of the complaint, and 
the new matter contained in it does not state 
facts suflicient to constitute a defense, and 
the pleadings are not verified, a closing de- 
nial, stating that ‘“‘the defendants denying 
each and every allegation set forth in plaint- 
itfs complaint not consistent witi the fore- 
guing answer,’ fails to raise any issue. 
Richardson v. Smith, 29 Cal. 529. 


Literal and Conjunctive Deniais. 


376. If the allegations in a complaint in 
forcible entry and detainer are Conjunc- 
tively sta an answer which denies them 
in that form does not raise an issue. 

Burke v. Carruthers, 31 Cal. 467. 


377. Where an allegation in a verified 
complaint embraces several distinct prop- 
ositions, stated conjunctively, a denial, in 
the answer, of the entire allegation, follow- 
ing the language of the complaint, is insufti- 
cient and raises no issue. 

Woodworth v. Knowlton, 22 Cal. 164. 


378. If several averments in a complaint 
are conjunctively stated, an answer atteinpt- 
ing to deny them by repeating them in their 
conjunctive forin does not raise an issue, 

Reed v. Calderwood, 32 Cal. 109. 

379. Where several allegations of a com- 
plaint are connected by the conjunction 
*‘and,” a denial in the answer of these alle- 
gations, conjunctively, does not amount toa 
denial of the allegation to which the defend- 
ant professes to respond. 

Fitch v. Bunch, 30 Cal. 208. 

380. In equity the general denials made 
by traversing literally and conjunctively the 
statements of a sworn bill are not legitimate 
for the purpose of putting in issue specific 
allegations; for, in this way, a party may 
deny the entire charges in form as stated 
against him, in consistency with admitting 
the truth of the specific charge, or even 
the substantial fact. 

Blankman v. Vallejo, 15 Cal. 638. 


381. The rules of pleading, both under 


tic old equity system and under cur yresent 


systein, are intended to prevent evasiua, and 
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to require a denial of every specific aver- 
ment ina sworn bill, in substance and in 
spirit, and not merely a denial of its literal 
truth; and whenever the defendant fails to 
make such denial, he admits the averment. 

Id.; Smith v. Richmond, 15 Id. 501. 


382. An answer which undertakes to deny 
averments as a whole, as conjunctively 
stated, is evasive, and an admission of the 
allegations thus attempted to be denied. 

Fish v. Redington, 31 Cal. 185. 


334. If an allegation of a complaint con- 
sists of several clauses or propositions con- 
nected by the copulative conjunction ‘‘and,”’ 
a denial of the entire allegation is evasive 
and insuilicient. Each proposition should be 
separately denied. 

Moore v. Del Valle, 28 Cal. 170. 
Fitch v. Bunch, 30 Id. 208. 
Woodworth v. Knowlton, 22 Id. 164. 


385. Thus, where the form of the allega- 
tion was that defendant ‘‘unlawfully and 
wrongfully seized and took said property into 
his possession from said plaintiff,” and the 
denizl was ‘that he (defendant) wrongfully 
and unlawfully seized, took, or carried away 
the said property: J/eld, that the fact that 
defendant took the property from the plaint- 
iff was not denied, but admitted. 

Lay v. Nevill, 25 Cal. 545. 

386. If the plaintiff in his complaint in an 
action to recover the possession of per- 
sonal property avers that the ‘‘ defendant 
wrongfully took the property from the plaint- 
iff’s possession, and frum thence to the time 
the action was commenced, wrongfully de- 
tained the same property from him,”’ and tho 
defendant, in his answer, denies ‘that the 
defendant at any time wrongfully took and 
detained the property from the plaintitf,”’ 
the allezation 1n the complaint is to be decm- 
ed admitted. 

Richardson v. Smith, 29 Cal. 529. 


3387. Where the answer denied the allega- 
tions of indebtedness as to time, amount, 
and work, in the very words of the com- 
plaint: //eld, that the answer raised an im- 
inaterial issue upon these particulars, instead 
of meeting the substantial matter averred. 

Caulfield v. Sanders, 17 Cal. 569. 

388. Jf sevcral material facts are stated 
conjunctively in a veritied complaint, an 
answer Which undertakes to deny these aver- 


; ments as a whole, conjunctively stated, is 


evasive, and an admission of the allegation 
thus attempted to be denied. 
Doll v. Goods, 38 Cal. 287. 


389. The alleeation of a complaint, that 
M., at the time of his death, owned and was 
in possession of twenty-two head of work 
oxen, cach worth seventy-five doilars, is not 
put in issue by a denial “that M., at the 
time of his death, was in the possession of, 
or the owner of, twenty-two head of work 
OXiu, Wortu seventy-iive dollars per head.” 


= ee ee = 
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On the contrary, it is evasive, and equivalent 
to an admissivn of the alleyation. 


AUegations which Need not be Denied. 


390. Allegations inserted for the purpose 
of intercepting and cutting off an anticipated 
defense are superfluous and immaterial, and 


do not require an answer. 
Canfield v. Tobias, 21 Cal. 349. 


391. Ave-ments of mere evidence. 
Racouillat v. Rene, 32 Cal. 450. 


392. A legal inference or conclusion from 
facts. Id. 


393. Argument in pleading, hypothetical 
statements, tle defendant’s pretenses, alleza- 
tions by way of recital, and conclusions of 
law. Green v. Paliner, 15 Cal. 411. 


394. If a complaint contains more than 
one count, and one of the counts does not 
stute a cause of action, the answer need not 
deny the allegations of such count. 

Haskeil v. Moore, 29 Cal. 437. 


What may be Proved under General and Spe- 
cific Denials, 


395. That the overflow or leakage was 
occasioned, not by the acts or negligence of 
tho defendants, but by the acts or negligence 
of another, was matter of denial simply, not 
new matter of defense, to be proved only 
when defendants opened their case. 

Jackson v. Feather R. Co., 14 Cal. 18. 


396. Where plaintiff avers: defendant is 
jnudebted to him for cattle sold and delivered, 
and the answer denies the averment, the de- 
feudant may show anything disproving the 
contract as averred, as that another party, 
who in fact sold the cattle, sold them as his 
own, and not as the agent of plaintiff, or 
that defendant was not to pay until the cat- 
tle were fattened and slaughtered. 

Hawkins v. Borland, 14 Cal. 413. 


397. Defendant may prove an eviction 


on a claim for rent in arrcar, under the plea 


nil debet, or general denial. 
McLarren v. Spaulding, 2 Cal. 510. 
Overruled in Piercy v. Sabin, 10 Cal. 30, 
and consequently an eviction must be set up 
in tle answer. 
398. Abandonment of land. 
Willison v. Cleaveland, 30 Cal. 192. 


399. If the defendant does not know that 
too many persons are joined as plaintiffs 
until the same appears in the evidence, he 
should then apply for leave to amend his an- 
sewer. Gilman v. Sigman, 29 Cal. 657. 


400. If the defendant in an action to re- 
cover possession of real estate has acquired 
title to the demanded premises pending the 
Liti;ation, and has not plealed such title in 
a supplemental answer, and for that rea- 


| the statute of limitations, and thie 


son his evidence of such title is excluded by 
the court, it is not an abuso of discretion 
of the court to deny his application made 
during tlic trial, to be allowed to amend his 
answer 80 as to obviate the objection. 
McMinn v. O’Connor, 27 Cal. 238. 


401. If the testimony offered by the de- 
fendant is rejected by the court because an 
allegation of the complaint to which it re- 
lates is not properly denied in the answer; 
the defendant should be allowed to amend 
his denial if lic asks to do so. 

Stringer v. Davis, 30 Cal. 318. 


402. When in the course of a trial it is 
discovered that pleadings are so defective 
that the real subject of dispute can not 
be finally determined, the court, if an appli- 
cation is made therefor, should allow amend- 
ments on such terms as may be just. Id. 


403. The plaintiff alleged that Hull & Co. 
were indebted to him, but failed to prove 
that there were others in company with Hull 
in the transaction: //eld, that the words 
‘and company” might be treated as sur- 
plusage, and the action proceed as against 
Hull alone. Mulliken v. Hull, 5 Cal. 245. 


404. Two defendants filed a joint ea of 
plea be- 

ing held bad as to one defendant, the court, 
on the trial, permitted the other defendant to 
| file a separate plea of the statute: //el/, 
that this was no such gross abuse of discre- 
tion as to enable the supreme court to revise 
it. Robinson v. Smith, 14 Cal. 254. 


405. The fact that new matter set up by 
an amendment was well known to the de- 
fendant at the time he filed his original an- 
swer is no good reason why the amcudment 
should not be permitted. 

Pierson v. McCahill, 22 Cal. 127. 


406. Upon the trial every material allega- 
tion of the complaint not specitically contro- 
verted is to be taken as true; but if the de- 
fendant supposed he had denied matecrial 
allegations, and the court sustained his view 
of the answer, the appellate court, when it 
reverses the judginent, may allow the court 
below to exercise its discretion in permit- 
ting the answer to be amended. 

Fish v. Redington, 31 Cal. 185. 


407. The plea of the statute of limita- 
tions is not favored, unless in aid of justice; 
but the court should allow it to be pleaded 
at any time, when justice will be attained 
thereby. Cooke v. Spears, 2 Cal. 409. 

4098. It is not error for a court to refuse 
permission to set up the statute of limita- 
tions after answering to tlic merits. 

Stuart v. Lander, 16 Cal. 372. 

410. The answer may be verified even 
after the close of the plaintiffs case. 

Arrington v. Tupper, 10 Cal. 464. 
Angier v. Masterson, 6 Id. 61. 
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NEW MATTER WHICH MUST BE SPE- 
CIALLY PLEADED. 


412. New matter is where defendant seeks 
to introduce into the case a defense not 
disclosed by the pleadings—something re- 
lied on by him, but not put in issue by the 
plaintiff. Bridges v. Paige, 13 Cal. 640. 


413. Whatever admits that a cause of ac- 
tion, as stated in the complaint, once existed, 
but at the same time avoids it, that is, 
shows that it has ceased to exist, is new 
matter. Coles v. Soulsby, 21 Cal. 47. 


414. Suit by an attorney on a quantum 
valebat, fur professional services. Answer 
denies the value of the services: [Hel/d, that 
the rule requiring new matter to be set up in 
the answer does not apply. . 

Bridges v. Paige, 13 Cal. 640. 

415. Anything which shows plaintiff has 
no right of recovery at all, or to the extent 
claimed on tho case as he makes it, may be 
given in evidence upon an issue joined by an 
allegation in the complaint, and its denial in 
the answer. Id. 

416. New matter is that which, under 
the rules of evidence, the defendant must 
affirmatively establish If the onus of 
proof is thrown upon the defendant, the inat- 
ter to be proved by him is new matter. 

Piercy v. Sabin, 10 Cal. 22. 
Glazer v. Cliit, Id. 303. 


417. Where new matter exists, it must be 
stated in the answer. Id. 


418. The code makes no distinction be- 
tween different classes of new matter. Id. 


419. A defense that concedes that plaint- 
iff once had a good cause of action, but in- 
sists that it no longer exists, involves new 
matter. Id. 


420. Under section 46 of the code, there 
are only two classes of defense allowed. 
The first consists of a simple denial, and 
the second of the allegation of new affirm- 
ative matter. And as the code has abvl- 
ished all distinctions in the forms of action, 
and requires only a simple statement of the 
facts constituting the cause of action or de- 
fense, these two classes of defense must be 
the samc in all cases. 


421. If the answer, either directly or by 
way of necessary implication, admits the 
truth of all the essential allegations of the 
complaint which shows a cause of action, but 
sets forth facts from which it results that 
notwithstanding the truth of the allegations 
of the complaint, no cause of action existed 
in the plaintiff at the time the action was 
brought, those facts are new matter; but if 
the facts averred in the answer only show 
that some essential allegation of the com- 
plaint is untrue, then they are not new mat- 
ter, but only a traverse. 

Goddard v Fulton, 2] Cal. 430. 


422. An admission in the answer of the 
averments of the complaint, that defendant 
received money to plaintiff’s use, and refused 
to pay the same on demand, does not pre- 
clude the defendant from proving payment, 
if he sets up payment as new matter in the 
answer. McDonald v. Davidson, 30 Cal. 173. 


423. Where the allegations of an answer, 
although stated in an atiirmative form, are in 
effect only a denial of the allegations of 
the pomp they do not coustitute new 
matter within the meaning of our practice 
act. Goddard v. Fulton, 21 Cal. 430. 


424. To a complaint in the usual form 
upon a promissory note, an answer was 
filed admitting the signing of the note, but 
averring that 1t was made, not on account of 
any indebtedness existing between the par- 
ties, but for the purpose of being used as 
collateral security fora debt due toa thirl 
person from the maker and payce jointly; 
that the joint debt was subsequently paid, 
and that note having thus become functus 
officio, should have been canceled, but through 
fraud: was taken and held by the payee, and 
transferred without consideration by him to 
the plaintiff: //eld, that these allegations 
were not new matter, which, under the sys- 
tem of replication then in force, was admit- 
ted by a failure to reply; that their only 
ctfect was to deny that any obligation of the 
character counted upon in the complaint was 
ever created by the signing of the instrument, 
and thus to traverse its essential allegations. 

425. A complaint in an action to re- 
cover personal property averred that the 
plaintiff was the owner and possessor of the 
property at the time of the taking Ly defend- 
ant. The answer denicd tlis allegation, 
and, in addition, averred affirmatively that 
the property was at that time owned and 
possessed by a third person: f/eld, that this 
averment was but another fori of denial, 
and not new inatter which, under the system 
of replication formerly in force, was admitted 
by a failure to reply. 

Woodworth v. Knowlton, 22 Cal. 164. 

426. Abandonment of land need not be 
pleaded, when. 

Willson v. Cleaveland, 30 Cal. 192. 
Bell v. Brown, 22 Id. 671. 


427. Abandonment was affirmatively aver- 
red by the defendant in 
St. John v. Kidd, 26 Cal. 266. 


428. Matter in abatement, or which 
was such at common law, as a motion to 
change the venue, must be set up in the an- 
swer, and with such particularity as to ex- 
clude every conclusion to the coutrary. 

Tooms v. Randall, 3 Cal. 438. 

429. Wherever the subject-matter of the 
plea or defense ts that the plaintiff can not 
maintain any action at any time, whether 
present or future, in respect to the supposed 
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cause of action, it may, and usually must, be 
leaded in bar; but matter which merely de- 
eats the present procecding, and does not 
show that the plaintiff is forever concluded, 
should, in general, be pleaded in abatement. 
Hentsch v. Porter, 10 Cal. 555. 


430. The non-presentation of the claim 
to the administrator is, in its nature and 
effect, nothing more than a matter of abate- 
ment. Id. 


431. A failure to join all the parties in 
interest may be pleaded in abatement. 
Whitney v. Stark, 8 Cal. 514. 


432. Pleas in abatement are not favored, 
and the party pleading must prove his plea 
as put. Thompson v. Lyon, 14 Cal. 39. 


433. Accord and satisfaction. 
Coles v. Soulsby, 21 Cal. 47. 
Piercy v. Sabin, 10 Id. 30. 
434. Attachment. See post, ‘‘Pleas in 
Justitication.” 
435. Composition with creditors. 
Smith v. Owens, 21 Cal. 11. 


436. Conditions precedent. See post, 
‘¢ Performance of Conditions Precedent.” 


437. Counter claim. 
Hicks v. Green, 9 Cal. 74. 
Stoddard v. Treadwell, 26 Id. 306. 


438. Damages which do not legally re- 
sult from the breach of the contract can not 
be recovered, unless they are specially 
claimed ani set forth in the pleading; thus, 
damages sustained by vendee of goods by 
reason of his inability to comply with a con- 
tract made by him with a third person, do 
not legally result from a breach of the con- 
tract of his vendor to deliver the goods to 
hiin. Cole v. Swanston, 1 Cal. 51. 


439. An answer which disclaims all inter- 
est in the land in dispute, except such as the 
defendant may have under the homestead 
law, by virtue of the dedication of the land 
to homestead uses by himself and wife, is 
not a disclaimer. 

De Uprey v. De Uprcey, 27 Cal. 331. 
Noe v. Card, 14 Id. 576. 

440. Equitable titles, defenses and es- 
toppels. ‘* Equitable Titles.” 

Clarke v. Huber, 25 Cal. 597. 
Carpentier v. Oakland, 30 Id. 439. 
Flandreau v. Downey, 23 Id. 354. 
Blum v. Robertson, 24 Id. 146. 
Downer v. Smith, 24 Id. 124. 


441. Although a party may set up an 
equitable defense to an action at law, he is 
not confined to that proceeding. He ma 
let the judgment go at law, and file his bill 
in equity for relief. 
Lorraine v. Long, 6 Cal, 452. 

442. In an action at law for money had 
and received, an equitable defense, if 1t ex- 
ist, wust be pleaded. 

Marks v. Sayward, 50 Cal. 57. 
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443, Estoppels. 
Clarke v. Huber, 25 Cal. 593. 
Davis v. Davis, 26 Id. 39. 


444. An estoppel by deed or matter of 
record should be pleaded as such, where there 
ig an opportunity to plead it. Where no op- 
portunity to plead it occurs, it is conclusive 
as evidence. 


Flandreau v. Downey, 23 Cal. 354. 


445. Eviction of the tenant must be sct 
up, when. Piercy v. Sabin, 10 Cal. 30. 


446. Execution, levy on. 
Mulford v. Estudillo, 23 Cal. 94. 


447. A partial failure of consideration 
can not be pleaded in bar of an action upon 
a note given for the purchase money of land. 

: Reese v. Gordon, 19 Cal. 147. 


448. Forfeiture of mining claims. 
Wiseman v. McNulty, 25 Cal. 230. 
Dutch Flat Co. v. Muoney, 12 Id. 534. 
Morenhout v. Wilson, 52 Id. 263. 


449. Former recovery. 
Vance v. Olinger, 27 Cal. 358. 
Marshall v. Shafter, 32 Id. 176. 
Piercy v. Sabin, 10 Id. 22. 


450. A party, in order to avail himself of 
a former judgment as a defense to a new ac- 
tion, must plead the former judgment. 
Cave v. Crafts, 53 Cal. 135. 
451. Fraud. 
People v. San Francisco, 27 Cal. 656. 
Post, ‘‘Fraud,” No. 1. 


452. Grant of an easement or servitude. 
American Co. v. Bradford, 27 Cal. 368. 


453. Justification. 
Towdy v. Ellis, 22 Cal. 650. 


454. Misjoinder of parties plaintiff, ow- 
ing to matters which have occurred pendin 
the action, must be taken by supplementa 
answer, or it is waived. 

Calderwood v. Pyser, 31 Cal. 333. 
Barstow v. Newman, 34 Id. 90. 


455. A misjoinder of parties plaintiff, 
which does not appear upon the face of the 
complaint, may be pleaded in the answer, and 
be made a ground of nonsuit against all the 
plaintiffs. 

S. F. & P. Canal Co. v. Snow, 49 Cal. 155. 


456. Suit by an attorney on a quantum vale- 
bat, for professional services: //eld, that neg- 
ligence and want of skill need not be set up in 
the answer. _ Bridges v. Paige, 13 Cal. 640. 


457. New matter occurring after issue 
joined, must be sct up by supplemental an- 
swer. Jessup v. King, 4 Cal. 331. 


458. Payment. That it must be spe- 
cially pleaded. Coles v. Soulsby, 21 Cal. 47. 
Piercy v. Sabin, 10 Id. 27. 
Glazier v. Clift, 10 Id. 303. 
Green v. Palmer, 15 Id. 417. 


’ 
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That it is not new matter, and need not 
be specially pleaded. 
Frisch v. Caler, 21 Cal. 71. 
Fairchild v. Amsbaugh, 22 Id. 575. 
459. Performance of conditions prece- 
dent, when. People v. Jackson, 24 Cal. 632. 


460. Release. 
Turner v. Caruthers, 17 Cal. 431. 
Coles v. Soulsby, 21 Id. 50. 
461. Statute of Frauds. 
Osborne v. Endicott, 6 Cal. 149. 


463. If, in an action for money, the de- 
fendant, in his answer, sets up a counter 
claim, which is barred by the statute of lim- 
itations, the plaintiff, under the provisions 
of the practice act, is considered to have 
pleaded the statute by way of replication. 

Curtiss v. Sprague, 49 Cal. 301. 


464. Where a miner enters upon land in 
the possession of another, claiming the right 
to enter for mining purposes, he must justify 
his entry by showiny, first, that the land is 
public and: second, that it contains mines 
or minerals; third, that he enters for the 
bona fide purpose of mining; and such justi- 
fication must be aflirmatively pleaded in the 
answer, with all the requisite averments to 
show a right, under the statute or by law, 
to enter. Lentz v. Victor, 17 Cal. 271. 


465. Subsequently acquired title by 
defendant in ejectment. 
Moss v. Shear, 30 Cal. 
466. Tax titles must be pleaded. 
Russell v. Mann, 22 Cal. 132. 
467. Tax titles accruing after action com- 
menced must be pleaded in a supplctnental 
answer. McMinn v. O’Connor, 27 Cal. 246. 
468. Tender. 
Magraw v. McGlynn, 26 Cal. 428. 
Barron v. Frink, 30 Id. 486. 
469. Title or prior claim to water, in a 
third party. Humphreys v. McCall, 9 Cal. 59. 
470. Title to personal property in a 
third party and trial before a sheriff's jury. 
Strong v. Patterson, 6 Cal. 156. 
471. Title in the defendant necd not be 
pleaded, and may be given in ewidence under 
a denial of plaintiffs title. 
Marshall v. Shafter, 32 Cal. 176. 
472. Transfer of title by plaintiff. 
Id.; Moss v. Shear, 30 Ual. 468. 
473. Unworkmanlike manner of doing 
work must be specially set up in the answer. 
Kendall v. Vallejo, 1 Cal. 371. 
474. Want of capacity in the plaintiff 
to sue should be specifically set up in the an- 
ewer. The general issue is not sufficient. 
Cal. 8S. N. Co. v. Wright, 8 Cal. 585. 
475. That items in an account stated are 
overcharged, Terry v. Sickles, 13 Cal. 427. 
476. Where the pleadings are verified, 
every matter of defense, not directly respon- 


468. 
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sive in the allegations of that complaint, 
must be set up in the answer. Id. 


477. Wherever the subject-matter of the 
plea or defense is that the plaintiff can not 
maintain any action at any time, whether 
present or future, in respect of the supposed 
cause of action, it may, and usually must, be 

leaded in bar; but matter which merely de- 
eats the present proceeding and does not 
show that the plaintiff is forever concluded, 
should, in general, be pleaded in abate- 
ment. Hentsch v. Porter, 10 Cal. 555. 


478. The defendant is not bound to set 
up or litigate new matter constituting a 
cause of action in his favor. 

Ayers v. Bensley, 32 Cal. 620. 


479. If the answer contains a special de- 
fense which consists of an averment of facts 
which, if admissible in evidence, can be 
proved under the denials contained in the 
answer, an order of the court overruling a 
demurrer to the special defense, if erroneous- 
ly made, constitutes an immaterial error. 

Brown v. Kentield, 50 Cal. 129. 


480. That a good special defense, held 
to be bad on demurrer, might have been 
proved under the general issue, will not be 
considered asa correction of the erroncous 
ruling, when it appears from the record that 
material evidence 1n support of such defense 
was cxcluded upon objection made and sus- 
tained at the trial. 

Green v. Campbell, 52 Cal. 586. 


481. Inconsistent defenses may be set 
up. Billings v. Drew, 52 Cal. 565, 


482. A party does not waive the effect of 
a denial contained in one portion of his an- 
swer by setting up, in the appropriate man- 


ner, new or aftirmative matter. dd. 
OMISSION TO PLEAD DEFENSE 
SPECIALLY. 


483. Omission to plead a defense specially 
is not cured by the mtroduction of evidence 
without objection in support of it. 

Smith v. Owens, 21 Cal. 11. 
McComb v. Reed, 28 Id. 281. 

484. Where an equitable estoppel in pais 
is not properly pleaded, but on tue trial evi- 
dence 18 introduced without objection, in the 
same manner as if it had been properly 
pleaded, and a verdict is rendered upon the 
evidence, without objection, the objection to 
the pleading wiil be deemed waived, and the 
case Wil be considered as though the estop- 
pel had been properly pleaded. 

Davis v. Davis, 26 Cal. 23. 


COUNTER CLAIM AND SET-OFF. 


Nature and Erect of. 


485. A counter claim is a cause of ac. 
tion in favor of the defendant, upon which 
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he might have sued the plaintiff and obtained 
affirmative relief, in a separate action. 
Belleau v. Thompson, 33 Cal. 495. 


486. Where, to an action commenced 
April 5, 1867, by B. azainst T. and S., 
charving T. and S., as joint makers of a 
promissory note made and delivered to 
plaint:ff March 22, 1864, and by its terms 
pa) able on demand, S. answering separately, 
enied the averments of the complaint, and 
set up that T. made the note sued on, which 
S., at T.’s request and for T.’s accommoda- 
tion solely, indorsed and delivered to B. to 
be negotiated; that no demand for payment 
had ever been made of T., or notice of dis- 
honor of the note served on S., and prayed 
jelament that S. is in no wise indebted or 
lable to plaintiff on said note: //ekd, that 
the answer did not contain a counter srs 
Id. 


487. Where the plaintiffs action arises 
out of contract, detendant may introduce 
evidence of any counter claim arising out of 
contract existing at the commencement of 
the action, even though the contracts are 


not the same. 
Stoddard v. Treadwell, 26 Cal. 294. 


488. To authorize a sct-off at law, the 
debts must be between the parties in their 
own rights, and must be of the same kind 
and quality, and be clearly ascertained or 
liquidated; they must be certain and de- 
termined debts. 

Naglee v. Palmer, 7 Cal. 543. 


489. Naglee v. Pa'mer and Russell v. 
Conway, 1! Cal. 93, upon this subject of 
offsct, and the distinction, if any, under our 
system between actions at law and in equity, 


commented on, and not approved. 
Duff v. Hobbs, 19 Cal. 646. 


490. Whcere the parties to two judginents 
are not the same, a court of comimon law 
jurisdiction can not set off one against the 
other; but a court of equity will look be- 
yond the nominal to the real parties in inter- 
est, and adjudicate the rights of the parties 
accordingly. Hobbs v. Duff, 23 Cal. 596. 


491. Action on an appeal bond, in which 
defendants claim the right to offset the bal- 
ance of a decree in a foreclosure suit, which 
they have purchased and now hold against 
James R. Duff and James T. Ryan, and 
eleven other defendants in that suit, upon 
the ground that Janes R. Dutf and James 
Tr. Ryan are the parties beneficially inter- 
ested in the claim in suit in this action, and 
that they and the other eleven defendants 
in the decree sought to be offset are insol- 
vent: [eld, that the set-off can not be al- 
lowed, as well because of the provisions of 
section 47 of the practice act, which require 
@ counter claim to be between parties to 
the record, between whom a several judg- 
ment might be had in the action, as of the 
provisions of sections 176 and 199, which 


would require a judgment for the excess 
to be given against the plaintiff, although as 
against him it is not claiuned that defendants 


have any demand. 
Duff v. Hobbs, 19 Cal. 646. 


492. Held, further, that the matter set up 
in the answer is not a defense, legal or equi- 
table, in any other sense than as being purely 
an offset, and therefore such matter can not 
be relied on as an equitable defense, inie- 
pendent of and beyond the right of offsct 
given by the practice act. Id. 

493. When judgments in different courts 
are to be sect off, the moving party must go 
into the court in which the judgment against 
himself was recovered. 

Russell v. Conway, 11 Cal. 93. 


494. A judgment in favor of a defendant 
for costs, hased upon a finding of one of 
several issues in his favor, hy the jury, even 
if erroneous, is not void. While unreversed 
it is to be treated, for the purpose of set-olf, 
as a valid judgment. 

Porter v. Liscom, 22 Cal. 430. 


495. It is not necessary that the demand 
sought to be used as a set-oif should be in 
the form of a personal judgment. 

Hobbs v. Dut¥, 23 Cal. 596. 

496. A decree rendered in an action ona 
bond, and to foreclose a mortgage given 
to secure the bond, which, after reciting the 
amount found due on the bond, directed that 
the mortgaged premises be sold, and out of 
the proceeds the costs and the amount found 
due on the bond and accruing interest be 
paid, and that if there was a surplus, the 
sherilf pay such surplus into court; but that 
if the proceeds were insufficient to pay the 
debt, interest, and costs, the sheriff should 
report the amount of such deficiency or bal- 
ance, and that, therefore, the plaintiff have 
execution against the defendants, merges the 
original debt in such judgment, at least so 
far as to make it a certain and liquidated 
demand, existing at the date when the 
amount of balance was ascertained, by the 
report of the sheriff, sufficient as a found- 
ation of a right of action or set-off. Id. 


497. In equity, the right of set-off de- 
pends, not on the statutes of sct-off, but 
ae the right and the equitable jurisdiction 
of a court of chancery over its suitors, Id. 


498. As a general proposition, the mere 
existence of cross demands will not jus- 
tify a set-off in a court of chancery. There 
must be some peculiar circumstances, based 
upon equitable aaa to warrant the court 
in interfering. Naylee v. Palmer, 7 Cal. 543. 


499. To authorize a set-off at law, the 
debts must be between the parties in their 
own right, and must be of the same kind 
and quality, and be duly ascertained or 
liquidated; they must be certain and deter- 
minate debts. Id 
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500. Where the plaintiff filed his bill as | does not constitute a counter claim within 
receiver of an ins lvent firm, to foreclose a | the meaning of section 47 of the practice act. 


mortyage given to plaintiffs in that capacity, 
to secure a certificate of deposit for one hun- 
dred thousand dollars, originally deposited 
by the receiver, and defendants admitted the 
debt, but claimed that the amount is to be 
distributed pro rata among the creditors of 
the insolvents, whom the plaintiff represents; 
that the claims of the creditors have been 
filed and re: orted upon; that defendants are 
large creditors of the insolvents, and that 
they will, upon the distribution of the as- 
sets, be entitled to fifty thousand dollars as 
their dividend; and that the defendants have 
advanced a further sum to the former custo- 
dians of the assets of about fifty thousand 
dollars, which they pray to have ascertained, 
and the whole amount sct off against the cer- 
titicate of deposit, and, until then, that 
plaintiff be restrained: //e/d, that a court of 
equity will not compel them to pay the mon- 
ey into court, which they would immedi- 
ately be entitled to receive back; nor will it 
pu them to the cost of so large a judgment, 

ut will order an account and allow thie 
Id. 


SOl. An action brought in a court of 
equity to enforce a set-off of one Judgment 
against another is ‘‘an action upon a judg- 
ment or decree,” within the meaning of sec- 
tion 17 of the statute of limitations, and may 
be brought at any time within five years of 
the date of the judgment or decree. 

Hobbs v. Duff, 23 Cal. 596. 


502. A court of equity, upon bill filed, 
will compel an equitable set-off, when the 
partics have mutual demands against each 
other which are so situated that it is impos- 
sible for the party claiming a set-off to ob- 
tain satisfaction of his claim by an ordinary 
suit at law or in equity. 

Russell v. Conway, 11 Cal. 93. 


503. A counter claim should be specially 
pleaded. Hicks v. Green, 9 Cal. 4. 


504. Though certain defenses, by way of 
set-off, are pleaded in the answer in a very 
informal and inartificial manner, still, if the 
facts, showing that they constitute valid 
claims against the plaintiff, are sutliciently 
stated, the defenses ought not to be 
stricken out. 

Wallace v. B. R. W. & M. Co., 18 Cal. 461. 


505. To entitle a defendant to set off a 
claim against a demand of the plaintiff, he 
must sct forth in his answer the nature of 
the claim which he intends to set off, and 
when this was not done: //e/d, that the court 
below properly rejected evidence of the claim 
proposed to be set off. 

Bernard v. Mullot, 1 Cal. 368. 

506. In an action for damages for an as- 
sault and battery, a libel published by the 
plaintilf of and concerning the defendant 


set-off. 


McDougall v. McGuire, 35 Cal. 274, 


S07. When a libel is set up in the answer 
as a counter claim in an action foran assault 
and battery, the objection to such counter 
claim is not waived by a failure to demur, 
and evidence to support it is inadmissible. 


Id. 


508. An answer which asserts a set-off or 
counter claim is not a cross complaint 
within the meaning of the practice act, and 
no denial thereof by the plaintitf is required. 

Jones v. Jones, 38 Cal 584. 


509. Where an answer, in setting up 
counter claims in the nature of a promis- 
sory note and work and labor, failed to 
show when the note was due or the 
work and labor performed: //eld, that 
it did not appear that the counter claims re- 
lied on existed in favor of defendant at the 
commencement of the action, and thata 
demurrer on the ground of not stating facts 
sutticient to constitute counter claims was 
properly sustained. 

Gannon v. Dougherty, 41 Cal. 661. 


510. In an action against the maker and 
indorser of a promissory note, brought by 
one to whom it was indorsed after it tell due, 
must nota counter claim set up in the an- 
swer be confined to some matter connected 
with the note, such as payment, want or 
failure of consideration, etc., or can a col- 
lateral demand be set up as such counter 
claim? Quere ? 


Curtis v. Sprague, 41 Cal. 55. 


§11. In such action, if the counter claim 
exceeds the amount due on the note, can 
judgment be rendered against the plaintiff 
for the balance? Quere ? Id. 


512. In an action against the maker and 
indorser of a promissory note, must not a 
counter claim, to be available at law, be one 
existing in favor of the defendants jointly ? 
Quere? Id. 


§13. In an action on a promissory note by 
the payce against one of two joint and 
several obligors, the defendant pleaded a 
demand, as a counter claim for damages for 
the unskillful construction of a mill by the 
plaintitf for the defendant, his co-obligor, 
and T., for the construction of which the 
note in suit was given in part payment: 
Held, that said counter claim being for un- 
liquidated damages, and in part a de. 
mand in favor of a stranger to the note 
and suit, it was unavailable as a defense 
to the action. Hook v. White, 36 Cul. 299, 


514. A judgment for costs, in an action 
for the recovery of real property against the 
tenants in possession, Which was defended 
by the landlord in the name of the tenants, 
can not as such be enforced against the land- 
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lord, or be made the ground of a counter 
claim against him. 
Murdock v. Brooks, 38 Cal. 596. 
515. A person may receive the money 
due on a judgment rendered in favor of 
himself and scveral others, co-plaintiffs, but 
he can not without authority from his co- 
plaintiffs set offa judgment due to him and 
them jointly avainst another judgment held 
by the defendant, in such joint judgment 
against himself alone. 
Cowen v. Ward, 35 Cal. 195. 
516. A matter that does not arise out of 
the transaction sct forth in the complaint, 
and which is not connected with the subject 
of the action, does not constitute a counter 
claiin. James v. Center, 53 Cal. 31. 


517. A counter claim must contain all the 
substantive averments necessary in acom- 
plaint based upon the same cause of action 
set out in the counter claim. 

Quinn v. Smith, 49 Cal. 163. 


518. A claim for damages for a viola- 
tion of a covenant to ship goods in good 
cases may Le ect off by way of counter claim, 
in an action brought to recover the price of 
other goods sold to the defendant. 

Wheclock v. Pacitic Co., 51 Cal. 224. 

519. In an action by one in possession of 
real estate to quiet the title, if the defend- 
ant, in his answer, sets up facts essential to 
a complaint in ejectment against the 
plaintiff, and asks that the possession of the 
aise be awarded to him, the answer 

oes not contain a counter claim, and the 
plaintiff may dismiss the action. 
Moyle v. Porter, 51 Cal. 630. 


Partnership demands, 


520. In an action at law to recover dam- 
ages for failure to comply with a covenant 
to indemnify plaintiff against liabilities, the 
defendant can not set up, as a counter claim, 
demands which were matters of partnership 
between the parties. - 

Haskell v. Moore, 29 Cal. 437. 

521. Where two persons suo as partners 
in possession for a trespass on firm property, 
the judgment in their favor is firm assets, and 
the defendant in such case can not afterwards, 
in equity, enjoin the collection of the judg- 
ment, and sct off against it a claim against 
one of the partners, on the ground that in 
fact this partner was the sole owner of the 

roperty, and alone entitled to the damages. 
The judgment is conclusive as to the joint 
ownership. _- Collins v. Butler, 14 Cal. 223. 


522. The defendant can not, in equity, 
enjoin the collection of this judgment and set 
off against it a claim against one of the part- 
ners, on the ground that in fact. this partner 
was the sole owner of the property, and alone 
entitled to the damages. The judgment is 
conclusive as to the joint ownership. Id. 
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523. A debtor has a right to purchase cross 
demands against a partnership, and to set 
them up as a defense to a debt due by him to 
a partnership. Nagleev. Minturn, 8 Cal, 540. 

Marye v. Jones, 9 Id. 335. 


Insolvent debtors. 


524. A court of cquity will not permit a 
cetzui que truxt who is insolvent, to enforce 
and collect throuzh his trustee, a judgment 
against a party who holds a just and valid 
demand against the cestud que trust which has 
no means of enforcing or co:lecting if a set. 
off is denied. Hobbs v. Duii, 23 Cal. 396, 


525. To justify the allowance of a set-off 
of joint debt due from plaintili, and another 
against the individual aan of plaintilf, upon 
equitable grounds, it is not suflicient to show 
that the Joint debtors owe a considerable 
amount, and that their property is incum- 
bered by judgments, mortgazes, and attach- 
ments without showing that they are insol- 
vent, or that the defendants are iu danzer of 


losing their demand. 
Howard v. Shores, 20 Cal. 277. 


526. The jurisdiction of a court of equity 
in relation to set-ofls, is more extensive than 
that of common law courts; and where the 
defendant in one of the judgments is insol- 
vent, and the plaintiff in the other is not the 
real party in interest, but a trustee fur the 
insolvent defendants in the other judyment, 
a court of equity will decree a sct-oif. 

Hobbs v. Duil, 23 Cal. 596. 


Assignment of Judyment, 


527. Plaintiff recovered judgment against 
defendant for seizing, as sheriff, under cxecu- 
tion, certain exempt property. Defendant 
then procured an assignment to him of the 
judgment on which the execution issued, and 
moved the court to set off this latter judg- 
ment against the former: //e/d, that the mo- 
tion was properly denied; that defendant 
being sued as a wrong-doer, the judzment of 
plaintiff for the value of the property must, 
as between plaintiff and defendant, be re- 
garded as standing in place of the property, 
and that if defendant were allowed in this 
way to take advantage of his own wrong, he 
would practically defeat the purpose of thu 
exemption law. 

Beckman v. Manlove, 1S Cal. 388. 


528. Where, in the same action, two judg- 
ments were entered, one for the plaintiff for 
a certain sum, and one for the dctendant for 
a less sum: /f/eld, that the defendant had a 
right to set off his judgment pro tunto avzainst 
that of the plaintitf, and that this rijht could 
not be defeated by any assignment by plaint- 
iff of his judgment before application of the 
set-off. Porter v. Liscom, 22 Cal. 430. 


$29. Where a judginent, against which a 
right to set off another judginent rendered 
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in the same action exists, is assigned, the 
assignee may be brought into the court upon 
a proceeding by petition and motion, and 
will be bound by an order made therein di- 
recting a set-off. Id. 
530. Upon a motion by the defendant to 
set-off avainst a judgment rendered ayainst 
him, a judyment azainst the plaintiff as- 
sigued to him by another, he must show that 
lic i3 the absolute and bencticial owner of the 

judgment, or he can not set it off. 
Jones v. Chalfant, 55 Cal. 505. 


Assignment of Contract. 


§31. Where a negotiable promissory note, 
not yet due, is taken bona file as collateral 
security for a pre-cxisting debt, it is not sub- 
ject to any defense existing at the date of 
the assignment between the parties. 

Payne v. Bensley, 8 Cal. 260. 

A(Grmed in Robinson vy. Smith, 14 Cal. 04. 


532. A. executed a note and mortgage to 
B. Subseyuently, A. and B. enterct into 
partnership in the livery business. A. was 
to furnish the stable, hay, and grain, and 
board B., and B. was ty attend the stable, 
the profits to be equally divided, and the 
share of A. was to be applied in discharge of 
the note. B. received the sum of thes 
hundred and nmety-six dollars, A.’s share of 
the profits of the business, and then, after 
inaturity, assigned the note and mortgage to 
Cc. C. brought suit azainst A. for the whole 
amount. A. pleaded payment and set-olf: 
Jield, that A. was entiticd to the credit of 
the payment. Mount v. Chapman, 9 Cal. 204. 


£33. When a creditor, having a debt due 
him by mortgage, assigns the debt and mort- 
gage, a judument in favor of a third person 
against the creditor, purchased by the debtor 
atter the assignment, but before notice to 
him, constitutes an offset pro tanto to the 

debt in an action upon it by the assignee. 
NeCabe v. Grey, 20 Cal. 3509. 


WHERE IT CAN NOT BE SET UP. 
In General. 


535. If the complaint is based on a writ- 
ten contract, by the terms of which plaint- 
iff is to do certain things, and the complaint 
avers a faithful performance on his part, and 
the answer denies the performance, the de- 
fendant can not, under this allegation and 
denial, introduce evidcnceof a counter claim. 

Stoddard v. Treadwell, 26 Cal. 204. 


536. M. & T. being indebted to V. in the 
sum of six hundred and seventy-one dollars, 
plaintiff, for the accommodation of the debt- 
ors, procured 5. to assume the debt, and exe- 
cute to V. his(K.’s) note for the amount, and 
to secure E., plaintiff assigned to him a note 
and mortgage of M. for two thousand dol- 
lars, with an agrcement that the latter should 
be retransferred to plaintiff upon the pay- 


ment by him to E. of the amount of his (E.’s) 
note to V. Subsequently, E. died, having 
in his hands at the time one thousand four 
hundred dollars belonging to M, and re- 
ceived by KE. as rents and profits of a certain 
ditch, of which he and M. were joint own- 
ers. Defendants were appointed administra- 
tors of E. and received the one thousand four 
hundred dollars as assets of deceased, and 
afterwards from the funds of the estate paid 
the six hundred and seventy-one dollar note 
to V. The action is brought to compel de- 
fendants to redeliver to plaintiff the two 
thousand dollar note and mortgage, he claim- 
ing that the transaction abovestated amount- 
ed to apayment byhimof the debt for which 
they had been pledged by him as security: 
Hieid, that the facts did not show a pay- 
ment of K.’s note to V. by plaintiff; that 
they only established that there was a bal- 
ance due to M. from the estate of E., and 
that plaintiff was not autborized in this 
action to avail himsclf of such a counter 
claim of M. against the estate, asa payment 
on behalf of M. & T. 

Cook v. Davis, 22 Cal. 157. 


537. The captain of a vessel drew on his 
owner for six hundred dollars to defray the 
expenses of the first mate, who was injured 
on the voyage, and whom it became necessary 
to leave on shore for his recovery. In an 
action by the captain against the owner for 
wages, the owner claimed to set off four hun- 
dred and fifty dollars of the amount of the 
draft against the Claim, on the ground that 
he was liable for it, but did not produce the 
draft, or show payment of it: //c/d, that the 
court below properly rejected the set-off. 

Wakeman v. Vanderbilt, 3 Cal. 3S0. 

538. Plaintiff sues for balance due on a 
contract for erecting a building, and a small 
sum for extra work. Defendant secks to 
offset a claim for two and one-third months’ 
rent lost by lim, because of the neglect of 
plaintiff to finish the building within the 
time specilied in the Contract, defendant hav- 
ing, at the date of the contract, leased the 
building to responsible tenants, the Icase to 
take eflect from the time named in the cen- 
tract four its completion: J/eld, that the de- 
fendant can not ofiset his rents, because the 
circumstances show that the contract was 
modiiied by the parties as to the time for the 
completion of the building. 

McGinley v. Hardy, 18 Cal. 113. 


539. Where, in an action at law, the de- 
fendants in their answer set up and claim a 
set-off to plaintiff's demand, and on the trial 
of the action the record shows that the court 
excluded all evidence of the demand sought 
to be sect off, and gave judgment for plaintiff, 
the judgment in the action at law can not 
be pleaded or claimed as an estoppel, in an 
action aiterwards brought by the defendants 
in a court of equity to enforce the set-off. 


Hobbs v. Duff, 23 Cal. 596. 
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540. An execution in favor of Peyscr 


their answer their claim for disbursements, 


and egainst Calderwood can not be set off | commissions, etc., by way of set-off. 


against an execution in favor of Calderwood 
and Douvlass (his former wife) against Pey- 
ser, the apparent fact being that the parties 
to the two executions are not the samc. 
Calderwood v. Peyser, 42 Cal. 11). 


541. In an action to recover moncy claim- 
ed to be due, the defendant can nut set off, 
by way of a counter claiin, the value of the 
use and occupation of premises claimed 
by him which the defendant entered upon 
and bolds under a third person, in hostility 
to the defendant’s alleged title. 

Quinn v. Smith, 49 Cal. 163. 


Joint and Several Claims. 


542. A joint claim by two persons can 
not be pleaded as a counter claim by one de- 
fendant, but he may amend, and allege that 
the wLole interest therein had been trans- 
ferred to him. Stearns v. Martin, 4 Cal. 229. 


543. Demands being joint and several, are 
not, strictly speaking, due in the same right; 
yet, if the legal and equitable liabilities on 
claims of money become vested in or may be 
urged against one, they may be set off 
against separate demands, and vire vers. 

Russell v. Conway, 11 Cal. 102. 


544. A set-off can not be pleaded by one 
of several defendants sued on joint liability. 
Collins v. Butler, 14 Cal. 223. 


545. Under the forty-scventh section of 
the practice act, a claim, to constitute a sct- 
off, must be such that the party pleading it 
mivht obtain a several judgment against his 
adversary upon it; and this excludes a joint 
debt as a sct-off against a several one. 

Howard v. Shores, 20 Cal. 277. 


546. Equity will not set off the claim of 
an individual creditor of one joint owner 
of a judgment avainst the judgment. And 
if the qilunient be partnership assets, the in- 
dividual creditor has no claim to any part of 
it until adjustment of the firm accounts, 

Collins v. Butler, 14 Cal. 223. 


WAIVER OF. 


547. An omission to assert a cross 
claim when a deinand is presented for pay- 
ment does not involve a waiver of the 
counter claim, nor i3 a failure to discharge an 
unfaithful servant before his term of service 
has expired a release of damages arising from 
his neglect. 

Stoddard v. Treadwell, 26 Cal. 294. 

548. A party dves not lose his right to 
bring an action for a demand, which he might 
have pleaded as a set-off in a former action, 
but neglected to do so. 

Hobbs v. Duff, 23 Cal. 596. 

549. When partners are sued as factors, 
it is not necessary for tiem to set sorth ia 


Lubert v. Chauviteau, 3 Cal. 463. 


DAMAGES —DEFENSE BY WAY OF 
RECOUPMENT. 


550. An unliquidated claim for dam- 
ages is not the subject of offset, legal or 
equitable. 

Ricketson v. Richardson, 19 Cal. 331. 


551. In general, when the claim of plaint- 
iff and counter claim of defendant both arise 
out of the same contract, defendant may in- 
troduce evidence of unliquidated dam. 
ages embraced in his counter claim, unless 
the plaintiff come to the contract by assign- 
ment. Stoddard v. Treadwell, 26 Cal. Bud. 


552. If the plaintiffs cause of action is for 
damages for the breach, on the part of defend- 
ant, of a written contract between tle par- 
ties, defendant may interpose in his answer 
a counter claim for damages for a breach of 
the contract by plaintiff. 

Dennis v. Belt, 30 Cal. 247. 


553. In the case of n sale and delivery 
of a special cargo, with warranty, and a 
breach of the warranty, the plaintiffs might 
recover on the contract and the defendants 
would be obliged to sue on the warranty, or 
in the same action to recoup the damayes 
under proper averments in the pleadings. 

Ruiz v. Norton, 4 Cal. 355. 

554. If a merchant employs one by a 
written contract, at a stated salary, to act 23 
his chicf clerk and managing agent for a 
stated time, and an action is brought by the 
clerk on the contract for wages, and tho 
answer sets up a counter claim for damages 
arising out of neglect of the clerk to attend 
to the business, the defendant has a right on 
the trial tu introduce evidence of a loss of 
his profits and discontinuation of business 
caused by the clerk’s neglect; and to do this 
he may ask a witness what amount of addi- 
tional business would have been done if the 
clerk had attended to his business. 

Stoddard v. Treadwell, 26 Cal. 29-4. 


555. Where one is employed by anothcr 
under a contract, at a stated salary, payable 
monthly or ata stated tiie, to act as his 
clerk or transact business for him, and the 
employee neglects the business, the employer 
is not precluded from maintaining an action 
for damages for this neglect, by payment 
in full of the employce’s wages, or by allowing 
the employce to suc and recover judgment 
by refraining from interposing any counter 
claim fora breach of the employec’s a 


556. When an action is based upon a con- 
tract to pay a stipulated suin, and the an- 
swer scts up counter claim for damages for 
matters arising out of the same contract, the 
deicndant can not, on the trial, introduce 
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evidence of any damages except those spe- 
cially set up in the answer. Id. 


$57. Inan action for the price of goods sold 
and delivered, there being a warranty as to 
the quality of the goods, the breach of the 
warranty may be relied on in defense by way 
of recoupment to mitizate the amount re- 
covered; butit is not available as a complete 
defense to the action. 
Karl v. Bull, 15 Cal. 421. 
558. A claim of A. and B. to recoup 
damages from C., by way of set-off against 
the promissory note of A., B. and D., held by 
C., can not be sustained, nor can such claim 
for damages be set off against an aliquot part 


of the sum due on the note. 
King v. Wise, 43 Cal. 628. 


MATTERS IN AVOIDANCE. 


559. Matters in avoidance must be spe- 
cially pleadel. They can not be used as 
defenses under an answer which is a simple 
denial of the allegations of the bill. 

Caskill v. Moore, 4 Cal. 233. 


CROSS COMPLAINT. 


560. A party who seeks relief must him- 
self state the facts upon which he relies; 
failing in this, he can not derive benefit from 
a Cross bill which states another and differ- 
ent cause of action in his behalf. 

Mercier v. Lewis, 39 Cal. 532. 

561. Mere naked trespasses, having no re- 
lation to or connection with the plaintiffs 
cause of action, nor with any contract be- 
tween the parties, can not be the foundation 
for a cross complaint in an action to recover 
a money demand founded on contract. 

Waugenhcim v. Graham, 39 Cal. 169. 


562. But where the plaintiff has unjust- 
ifiably and tiegally syatoat a writ of at- 
taclinent in tic case, and thereby inflicted 
a great injury on the defendant, the dam- 
age3 arising therefrom furnish the ground 
for a cross complaint in the action. Id. 


963. Where proper matters of defense 
are pleaded as such, they should only be re- 
arded as matters of defense, notwithstand- 
iny a prayer for atlirmative relief at the con- 
clusion of the answer; matters of the cause 
of complaint must be separately stated as a 
cause of action against the plaintiff, and not 
as a defense to the plaintiffs cause of action. 
Doyle v. Franklin, 40 Cal. 106 

564. Neither an agreed statement of 
fact3 nor a finding of facts can add a mate- 
rial fact to a cross complaint, for it must fall 
unless it can stand on its own allegations of 
facts. Collins v. Bartlett, 44 Cal. 372. 


565. If the defendant answers the com- 
plaint, and a'so files a cross complaint ask- 
ing for affirmative relief, and both parties 
introduce evidence on the cause of action set 


PLEADINGS. 


forth in the complaint, and submit the cause 
to the court, whether the defendant shall 
then be permitted to reopen the cause and 
introduce evidence in support of the cross 
complaint, is a matter resting in the discre- 
tion of the court. 

Miller v. Sharp, 49 Cal. 233. 


566. The appellate court will not disturb 
the action of the court below in the exercise 
of such discretion, unless it is incorrectly or 
improvidently exercised. fd. 


567. A cross complaint, like a complaint, 
must, in itself, state all the requisite facts 
to entitle the defendant to allirinacive relief, 
and defects in it can not be cured hy the 
averments of any of the otler pleadings in 


the action. 
Kreichbaum v. Melton, 49 Cal. 50. 


568. When the answer contains a cross 
complaint, it must be replied to, so far as 
the cross complaint is concerned, or the 
matters therein alleged will be taken as 
confessed; but in no other respect is the 
plaintiff required to reply to the answer. 

Herold v. Smuth, 34 Cal. 120. 


PLEADING SEVERAL DEFENSES. 


569. Several defenses inconsistent with 
each other may, under proper circum- 


stances, be set up in a verified answer. 
Bell v. Brown, 22 Cal. 671. 


570. In an action to recover a minin 
claim, the complaint, duly verified, altewed 
title and possession in plaintiffs on a certain 
day. The answer, also veritied, denied that 
plaintiffs ever had cither title or possession, 
and afterwards averred thatif plaintitis ever 
had a title to the claim, they had abandoned 
and forfeited it before defendant's entry. At 
the trial, on motion of plaintilfs, the court 
ordered defendants to elect on which of the 
above defenses they would rely; and defend- 
ants having, after excepting to the order, 
elected to rely upon their denial, were pre- 
cluded from introducing proof of the aban- 
donment and forfeiture: /fed/, that the ac- 
tion of the court was error; that defendants 
had the right to set up both defenses in 
their answers and support both by proof. Id. 


571. The inconsistent defenses which are 
allowed to be pleaded in a verified answer 
are not such as require in their statement a 
direet centradiction of any fact elsewhere 
directly averred. They are those in which 
the inconsistency arises rather by implica- 
tion of Jaw, being in the nature of pleas of 
confession and avoidance, as contradis- 
tinguished from denials, where the party 
impliedly or hypothetically admits for the 
purpose of that particular defense, a fact 
which he notwithstanding insists does not in 
truth exist. Id. 


572. If a fact, which is directly averred 
in one part of a venitied pleading, is in an- 
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other part directly denied, whether it be in 
the siatement of several causes of action in 
@ compiaint or of several defenses in an 
answer, the party oe it is guilty of 
perjury, and cn the trial that averment 
which bears most strongly against the pleader 
will Le taken as true. Id. 


573. The defendant in ejectment may 
deny tlic title of the plaintiff, and also plead 
the statut: of limitations. 

Willson v. Cleaveland, 30 Cal. 192. 


574. If no objection be taken to an answer, 
by a motion to strike out, or by demurrer 
which scts up inconsistent defenses, de- 
fendant may on the trial rely on any ono of 
such defenses. Klink v. Cohen, 13 Cal. 623. 

Uridias v. Morrell, 25 Id. 35. 

575. Where there are several answers, 
an admission made in one is not available 
in proof of issue raised by another. 

Nudd v. Thompson, 34 Cal. 39. 


576. The defendant in an action totry the 
right to an ofiico may set forth in his answer 
more than one defense. 

People v. Stratton, 28 Cal. 382. 


Mixjoinder of Parties. 


577. Objection should be taken by de- 
murrer or answer to the misjoinder of the 
parties defendant. An answer will not be 
treated as a plea in abatement for a inis- 
joinder of partics defendant, after the testi- 
mony has d.sclosed a proper cause of action 
against them. Warner v. Wilson, 4 Cal. 313. 


578. Wherc two are joined as plaintiff in 
an action for the recovery of possession of 
land, a denial in the answer that the plaint- 
iffs were in }ossession of the land does not 
present the issue of a misjoinder of either of 
the plaintiffs. 

Gillman v. Sigman, 29 Cal. 637. 


579. Where a misjoindcr of parties plaint- 
iff docs not appear upon the face of the com- 
plaint, and the objection is not taken by an- 
swer, it is deemed waived. 

Hastings v. Stark, 36 Cal. 122. 


Non-joinder of Parties. 


560. There arc two ways of taking ad- 
vantaxe of non-joinder of parties plaintiff in 
an action of trover, or apportionment of dam- 
ages, when the defect does not appear upon 
the face of the complaint; and these are, at 
law, either by answer at the trial, and in 
equity by answer or demurrer. 

Whitney v. Stark, 8 Cal. 516. 


681. A plea in abatement by the defend- 
ants sued of the non-joinder of other parties 
who are alleged to be necessary defendants, 
if proved on the trial, must Poa even if 
the plaintiff was ignorant of the fact that 
such other parties were necessary defend- 
ants. McDunald v. Backus, 45 Cal. 262. 


Misjoinder of Actions. 


582. If several causes of action are im- 
properly united in the same action the ob- 
jection must be taken either by demurrer or 
answer, or it wiil be decmed to have been 
waived. Macondray v. Simmons, | Cal. 393. 


Pleas in Abatement. 


583. Answers in abatement of an action 
are to be strictly construed. 
Larco v. Clements, 36 Cal. 132. 


584. In an action to recover land, an an- 
swer of another action pending fur the same 
cause must show that the same title, the 
same injury, and the same subject-matter 
are in controversy in both actions. Id. 


585. Where the pendency of another suit 
is pleaded in bar of action, the same person 
must appear to be the plaintiff in both ac- 
tions, Felch v. Beaudry, 40 Cal. 439, 


S86. The defense that there is another 
action pending between the same parties 
for the same cause must be pleaded, other- 
wise evidence can not be introduced to sup- 
portit. Walsworth v. Johnson, 41 Cal. 61. 


587. A defendant who interposes a de- 
fense of another action pending between the 
same parties for the same cause, must sup- 
port it by the record of anaction in which he 
18 also a defendant and the present plaintiff is 
plaintiff. If the party who interposes such 
defense is a plaintiff in such other action, it 
is no defense, although for the same cause, Id. 


588. A plea to abate an action by reason 
of another action pending is not good, 
unless to show that the pending action was 
brought for the same cause as the one in 
which the plea is interposed. 

Calaveras v. Brockway, 30 Cal. 325. 

589. The pendency of an action to quiet 
title to land will not abate a subsequent ac- 
tion between the same partics to recover 
possession of the same land, in which the 
same facts are litivated. 

Bolton v. Landers (No. 1), 27 Cal. 104. 


590. An action can not be abated by a 
former action pending for tho same cause, 
unless the parties are the same. 

Calaveras v. Brockway, 30 Cal. 325. 


591. Where, on plea in abatement to the 
entire action, that another suit, for the same 
cause of action, Was pending at the time of 
suit brought, the proof shows that the first 
suit is only for part of the same matter 
sucd for in the second suit, the plea fails, 

Thompson v. Lyon, 14 Cal. 39. 

592. If an answer in abatement is found 
true, the judgment should not be a bar 
but the suit abate. 

Larco v. Clements, 36 Cal. 132, 


3 


Pleas in Bar. 
593. An agreement between the parties 
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which is to operate as a discharge of a debt 
in suit must be pleaded in defense of the 
pendingaction. Sweet v. Burdett, 40 Cal. 97. 


594. An estoppel which is of equitable 
cognizance must be pleaded, or it will not be 
considered on the trial. 

Etcheborne v. Auzerais, 45 Cal. 121. 


595. Estoppel by matter of record must 
be pleaded. Blood v. Marcuse, 38 Cal. 590. 


596. A previous adjudication, in which 
the same rights were put in issue, may be 
properly pleaded by way of estoppel in a 
subsequent proceeding in equity, between 
the samo parties. 

San Francisco v. 8S. V. W. W., 39 Cal. 473. 


597. The defendant is entitled to plead 
his discharge in insolvency in bar of such 
action, by supplemental answer. 

Rahn v. Minis, 40 Cal. 422. 


598. Where a discharge in insolvency is 
pleaded in bar of an action commenced be- 
fore the proceedings in insolvency were in- 
stituted, a judgment in favor of plaintii 1s 
conclusive that he was entitled to his judg- 
ment, notwithstanding the alleged discharge 
in insolvency. Id. 

600. Where such plea is omitted, the 
judgment is as conclusive upon the defend- 
ant ug it would be had his defense been ac- 
cord and satisfaction, payment, etc., which 
he had neglected to plead. Id. 


601. If the record of the proceedings in 
insolvency neither names the plaintiff, nor 
the contract in suit, nor states that the de- 
fendant has described all his debts and lia- 
bilities to the best of his knowledge and 
recollection, the discharge constitutes no de- 
fense to the action. 

Rourke vy. McLaughlin, 38 Cal. 196. 


602. A failure of consideration, in 
whole or in part, after a bona fide assignment 
of a promissory note, is no defense to a suit 
by the assignee against the maker, even 
thouch the assignee had full knowledge of 
the original consideration for which the note 
was given. Splivalo v. Patten, 38 Cal. 138. 


603. If McL. and wife convey to R. for 
the sum of one thousand dollars, and on the 
same day, and as a part of the same transac- 
tion, It. gives McL. and wife a contract for 
the sale of the same land, for the same price, 
payable by installments, and for a good and 
lawful deed upon the payment of the pur- 
chase moncy, in an action by R. to recover 
an installment, McL. and wife can not rely 
upon ean alleged want of title to the land in 
Ri., ag a defense to the action. 

Rourke v. McLaughlin, 38 Cal. 196. 


604. In an action to recover damages for 
taking personal property, the defendant, who 
has taken the property from the plaintiff, 
will not be permitted to show in defense that 
the fo.mer owner made a frandulen: sale of 


answer. 


the property to the plaintiff, unless in his 


answer he makes himself the representative 


of the former owner, and alleges he was de- 
frauded by the sale. 

Leszinsky v. White, 45 Cal. 278. 

605. If the wife seeks to avoid her mort- 

gage on the ground of the same having been 


executed or acknowledged under the com- 
pulsion or undue influence of her husband, 


she must allege such to be the fact in her 
An allegation that she did not ac- 
knowledge it freely and voluntarily isnot suffi- 
cient. 

Conn. Ins. Co. v. McCormick, 45 Cal. 580. 


606. Where the defendant to an action to 


quiet title toa mining claim on the public 


lands set up in a supplemental answer both 
abandonment and forfeiture by plaintilfs 
of their asserted title and possessiun to said 
claim after suit commenced, but failed to sct 
up any subsequently acquired rights therein 
by detendants: Held, that said matters were 


unavailing to defendant as defenses to the 


action; and & failure of the court to make 
special findings of fact thereon was imma- 
terial. | Pralus v. Pacific M. Co., 35 Cal. SO. 


607. A defendant, in an action for the di- 
verson of water, can not have the benefit of 
an adverse user or prescription as a defense, 
unless it is set up in the answer. 

Mathews v. Ferrea, 45 Cal. 51. 


GO8. Prescription will not avail as a de- 
fense against one who purchased from the 
United States, unless the user has been ad- 
verse for the requisite period after the title 
passed from the United States. Td. 


609. A judgment in a former action 
is well pleaded asa bar ina second action, 
provided the cause of action is the same, 
though the form of action had been changed. 

Taylor v. Castle, 42 Cal. 367. 


610. A cause of action is said to be the 
same as that in a former suit, where the 
same evidence will support bothactions; 
anda judgment in such former action will be 
a bar, provided the evidence necessary to 
sustain a judgment for plaintiff in the second 
woul have authorized a judgment for plaint- 
iff in such former one. Id. 


611. In an action for the value of services 
rendered, a plea which does not aver that 
the cause of action accrued more than two 
years before the commencement of the ac- 
tion, but only that the services contracted to 
be rendcred by the plaintiff were rendered 
more than two years before action brought, 
is insufficient as a plea of the statute cf 
limitations. Hartson v. Hardin, 40 Cal. 264. 


612. In order to justify the excavation of 

a ditch on the land of another under a parol 
license, the license must be pleaded. 

Alvord v. Barnum, 45 Cal. 482. 
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Answer not to be Evidence. 


613. An answer responsive to and de- 
nying the charges in a bill of equity is not 
evidence for the defendant, though the bill 
be sustained by one witness only. 

Goodwin v. Hammond, 13 Cal. 168. 
Bostic v. Love, 16 Id. 69. 
Blankman v. Vallejo, 15 Id. 638. 


614. The equity rule requiring two wit- 
messes to controvert an answer under oath 
does not prevail in this state. The answer 
is only a pleading, and is not evidence for de- 
fendant. Bostic v. Love, 16 Cal. 69. 


615. An answer under our statute is not 
proof for defendant, but an admission in the 
answer, of a fact stated in the complaint, is 
conclusive evidence against him. 


v. Vallejo, 15 Cal. 638. 


Sham Answera. 


616. A sham answer is one good in form 
but false in fact, and not pleaded in good 
faith. It sets up new matter whic! is false. 

Piercy v. Sabin, 10 Cal. 22. 

617. Plaintiff sued on a note made by de. 
fendants to his order, the complaint not be- 
ing verilied, but setting out the note. De- 
fendants pleaded payment. Plaintiff, on 
affidavits that the fe waa false and pleaded 
in bad faith, moved to strike out the answer 
and for judgment. Granted: Held, that the 
ruiing of the court was right; that under the 
fifticth section of the practice act, ‘‘sham” 
answers and defenses are such as are good in 
form, but falso in fact, and pleaded in bad 
faith; and that such answers, when consist- 
ing of atlirmative defenses, should be stricken 
out. Gostorfs v. Taaffe, 18 Cal. 385. 


618. If the complaint avers that the de- 
fendant made and delivered the note to 
plaintiff, and that plaintiff is still the owner 
avd bolder, and the answer denies that 
piaintitf is the owner and holder, and the 
plaintiff introduces affidavits showing, by a 
statement of facts, that the note is his, and 
the defendant’s counter affidavits mercly 
state that the answer is true and was put in 
Supe faith, the answer is sham, and should 

stricken out as such. 

Wedderspoon v. Rogers, 32 Cal. 569. 


619. An unessential, or what is the same 
thing, an immaterial allegation is one 
which can be stricken from the pleading 
witbout leaving it insuthcient, and need not 
be proved or dlis roved. Whether an alle- 
gation be material may be determined by the 
question: ‘*Can it be made tiie subject of a 
material issue?” In other words: ‘‘If it 
be denied, wi'l the failure to prove it decide 
the case in whole or in part?” [f it will not, 
then the fact alleged is not material. 

Green v. Palmer, 15 Cal. 411. 

620. In an action for the seizure and con- 
version of a bag of gold com, the compliint, 
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after the usual averments, went on to dctail 
the manner of the seizure, with the incidents 
occurring on the street at the time, and 
everything done by defendants, plaintiff, and 
the *‘crowd” relating to or constituting the 
evidence of the wrongful conversion: //eld, 
that this narration should have been stricken 
out, on motion, as irrelevant and redun- 
dant matter. Id. 


621. In an action to recover damages for 
the diversion of the water of a stream from 
plaintiffs mills, an averment as to the pre- 
cise quantity of water required for the use of 
the mills, and to which plaintiffs claimed to 
be entitled, is an immatcrial averment, and 
a recovery of damayes would not establish 
plaintiff's right to the exact quantity of water 
claimed, so as to be res jucicata in a subse- 
quent suit. 


McDonald v. B. R. & A. Co., 15 Cal. 145. 


622. Suit for services as agent of de- 
fendant under a contract. Defendant in an- 
swer sets upa Vivlation of the contract on 
the part of the plaintiff, and also certain other 
matter, amounting toa tort on his part—as 
conspiracy to have the property of defendant 
sold and bought in by him; circulating false 
reports that defendant was bankrupt, its af- 
fairs a swindle, etc.: //eld, that this latter 
portion of the answer was properly stricken 
out, on motion of plaintilf. 

Bates v. S. N. L. Co., 18 Cal. 171. 


623. Although a general denial to the 
allegations of the complaint may, if falsely 
pleaded, be characterized as sham, yet an in- 
quiry in alvance of the trial can not be en- 
tertained by the court a3 to the good faith 
of the defendant in pleading it, nor can it 
be stricken out as sham on an application of 
the plaintiff. Fay v. Cobb, 51 Cal. 313. 


624. In an action to abate a nuisance, 
caused by the running aditch for the convey- 
ance of water across the land of the plaintiff, 
the defendants set up, among other things, 
the following: ‘‘That said tract of Iand is 
situated in the heart of the mineral regions 
of said state, and is a part of a public do- 
main belonging to the government of the 
United States, and that said government has 
never granted or conveyed the same, or any 
part thereof, to said plaintiff; they further 
say that their said ditch was constructed in 
the summer of 1855, and has been used ever 
since, and still is, for the purpose of convey- 
ing the waters of the South Fork of the 
Amcrican river from a point about five miles 
above said land to gold mining localitics 
lower down, and in the vicinity of said 
stream, there to be used for gold mining pur- 
poses; that the same is fourteen miles in 
length, and was constructed for the purposes 
aforesaid at a cost to said defendants of 
about twenty thousand dollars,” which alle- 
gatious were stricken out on motion of plaint- 
u's attorney: J/eld, that they were propery 
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stricken out, as irrelevant; for, if true, they 
constitute no defense to the action. 
Weimer v. Lowery, 11 Cal. 104. 


625. Where the complaint alleges that 
plaintiff derives title from original ovcupant 
and location, the name of such locator should 
be given, so as to direct attention of dcfend- 
ant to the particular fact of which evidence 
will be offered. Where to such comylaint 
defendant sets up, among other thinys, that 
in 1855 the premises were in the peaceable 
possession and occupancy of one Duff and 
were improved by him; that afterwards, in 
January, 1850, detendant, by permission and 
conscut of Duff, entered upon possession of 
the lots and improved them, and has since 
continued in the actual and peaceable pos- 
session aud occupancy thereof; and that the 
pee were conveyed to plaintiffs, by said 

uff, by deed executed on the thirtieth of 
August, 1859: J/ed/, that these allegations 
were properly stricken out, on motion of 
plaintiffs, as irrelevant and immaterial mat- 
ter, because the possession and improvement 
of Dutf, in 1855, did not confer a right supe- 
rior or equal to that of the original occupant, 
through whom plaintiffs claimed, as under 
the act of 1856, the possession, to confer a 
superior right, must have preceded the act 
of April, 1555, by at least one year. 

Ricks v. Reed, 19 Cal. 551. 


Issues of Law and Fact. 


626. An issue of law and fact should 
not be mixed in an answer. A demurrer 
should be filed as a separate pleading. 

Brooks v. Douglass, 32 Cal. 208. 


627. Where an amended answer is 
complete in itself, and is inconsistent with 
the original answer, the two can not stand 
together. Kuhland v. Sedgwick, 17 Cal. 123. 


628. A sworn answer must be consist- 
ent in itself, and must not deny in one sen- 
tence what it admits to be true in the next. 

Hensley v. Tartar, 14 Cal. 508. 


629. If a fact, which is directly averred 
in onc part of a verified pleading, is in an- 
other part directly denied, whether it be in 
the statement of several causes of action in 
a complaint or of several defenses in an an- 
swer, the party verifying it is guilty of per- 
jury, and on the trial that averment which 
bears most strongly against the pleader will 
be taken as true. Bell v. Brown, 22 Cal. 671. 


630. If the complaint contains two 
counts, and the answer takes issue on the 
allegations of one only, plaintiff is entitled 
to judgment on the other. 

Letlingwell v. Griffing, 31 Cal. 231. 


631. A plea, professing to answer the 
whole complaint, but in fact only answering 
one of the two counts, is bad. This was the 
rule at common law, and it applies under our 
system. Wallace v. B. R. Co., 18 Cal. 461. 
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632. When there is both a demurrer and 
an answer to the same complaint, raising 
both an issue of law and fact, the issue 
of law should be first disposed of. 

Brooks v. Douylass, 32 Cal. 208. 


633. It is irregular to enter judgment 
against defendant, on whose behalf a de- 
murrer is on file, without disposing of the 
demurrer, and a judyinent so entered will 
be reversed on appeal. 

Hestres v. Clements, 21 Cal. 425. 


634. Although it does not appear from 
tho record on appeal that a demurrer to the 
complaint was formally disposed of, yet, if 
it does appear in the statement that one of 
the errors relied on is ‘‘the ruling of the 
court on the demurrer, and that tue same 
should have been sustained;” and if the ap- 
pellant went to trial without insisting on a 
disposition of the demurrer, he can not ob- 
ject in the supreme court that the demurrer 
was not formally disposed of. 

De Leon v. Higuera, 15 Cal. 483, 


Filing and Serving Answer. 


635. It 1s not necessary, under the stat- 
ute, to serve an answer or demurrer upon the 
opposite attorney, unless he lives in the same 
county in which the action is pending. 

Oliphant v. Whitney, 34 Cal 25. 


What Filing Answer Waives. 


636. The answer of the defendant waives 
the alleged error as to the change of par- 
ties, whereby the name of such defendant 
has been substituted for that of another, 
without notice. Smith v. Curtis, 7 Cal. 584. 


637. An answer is a waiver of a demur- 
rer previously interposed. 
Pierce v. Minturn, 1] Cal. 470. 


638. An answer to a complaint, after de- 
murrer, overrules the demurrer. 
Brooks v. Minturn, 1 Cal. 481. 


639. Where a demurrer to the complaint 
is put in and overruled, and the defendant 
then answers, the answer is a waiver of the 
demurrer. De Boom v. Priestly, 1 Cal. 206, 


640. A complaint in an action to set 
aside a judgment which contains no aver- 
ment showing that relief could not have been 
obtained on motion may be demurrahle, but 
if defendant fails to demur and answer on 
the merits, and the fact supplying the defect 
appear in the record, the objection is waived. 


Bibend v. Kreutz, 20 Cal. 109. 


641. If a complaint to quiet title avers 
plaintiff's possession, and the answer admits 
the averment, this admission is not avoided 
by a special averment that plaintiff obtained 
possession by collusion with defendaut’s ten- 


ant, Read v. Calderwood, 32 Cal. 109. 
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DEMURRER TO ANSWER. 


642. Objection should be taken by de- 
murrer, or answer to the misjoinder of par- 
ties defendant. An answer will not be treat- 
ed as a p!ea in abatement for a misjoinder of 

rties defendant, after the testimony has 

isclosecd a proper cause of action against 
them. Warner v. Wilson, 4 Cal. 310. 


643. The objection to the misjoinder of a 
defendant must be taken in the court below; 
it can not be taken in this court for the first 
time. Sands v. Pfeiffer, 10 Cal. 258. 


644. Where a demurrer is interposed to 
an answer, and the cause is tried by the court 
without first disposing uf the demurrer, and 
no objection is made at the time of trial, it 
is not such an irregularity as entitles the 
plaintiff to a new trial. 

C'alderwood v. Tevis, 23 Cal. 335. 


645. Where a demurrer is filed to the de- 
fendant’s answer, it is irregular for plaintiff 
to take judgment before some disposition is 
made of the demurrer. And where the rec- 
ord on appeal discloses this state of facts, 
anid nothing more from which an abandon- 
ment of the demurrer can be inferred, tuc 
judgment will be reversed. 

Huse v. Moore, 20 Cal. 115. 


646. A demurrer to the answer to a peti- 
tion for a writ of mandate is an admission 
of the truth of the matters averred in the 
answer. Middleton v. Low, 30 Cal 596. 


REPLICATION. 


647. A counter claim, or matter in 
avoidance, set up in answer, need not be de- 
nied by plaintiff, to put defendant upon his 
provf. ‘The rule is the same as before the 
amcndments of 1866. 

Herold v. Smith, 34 Cal. 120. 


648. Under the statute the affirmative 
allegations of an answer stand contro- 
verted by the plaintit¥, and the burden is 
on the defendant to prove the truth of such 
allevations. Bryan v. Maume, 28 Cal. 238. 


649. A plaintiff need not reply to any af- 
firmative matter set up in defense, or by way 


of avoidance or counter claim. 
Doyle v. Franklin, 40 Cal. 106. 


650. A pleading by a defendant in an 
action of replevin which admits the taking 
complained of, but justifies under legal pro- 
cess, aud prays judgment for a restitution of 
the property replevied, or for its value, con- 
tains only matter of confession and avoid- 
ance, and under the fifty-sixth section of the 
practice act, is deemed controverted b 
plaintiff. Stringer v. Davis, 35 Cal. 25. 

651. Objections to the form in which 
denials or defenses in an answer are couched 
should be presented first in the trial court, 
where amendments may be allowed in fur- 
therance of substantial justice. 


652. When a case has been tried as 
though at issue upon all the material points, 
the plaintiff will not be permittcd, for the 
first tiine, in the appellate court, to as- 
sume the insufficiency of the answer. Id. 


AMENDMENTS TO PLEADINGS. 
By Striking out or Adding Parties. 


653. Where it ape by the plaintiff's 
testimony at the trial that there is a non- 
joinder of persons who should have been 
plaintiffs, and a motion for a nonsuit is made 
on this ground, the court may permit an 
amendment by adding the name of a co- 
plaintiff on such terms as may be just. 
Acquittal v. Crowell, 1 Cal. 191. 


654. Whether the court can, after order- 
ing defendants, against whom no proof is 
aiduced, to be stricken from the pleadings, 
reinstate them in the progress of the trial. 

Beach v. Covillaud, 2 Cal. 237. 

655. The court may allow, after the close 
of plaintiff’s evidence, the Complaint to be 
am by adding the name of another 
party plaintiif, if it does not affect the sub- 
stantial rights of the partics. 

Polk v. Coffin, 9 Cal. 56. 


656. Where judgment is entered against 
‘‘the defendants,” some of whom were not 
sued, though their names appeared as <de- 
fendants by a mistake of the clerls in ecn- 
titling the cause, the error may be corrected 
in the supreme court, or the court below, on 
motion. Browner v. Davis, 15 Cal. 9. 


657. An alteration by the court of a 
judgment, without notice, so as to include 
a party not served with process, if not void, 
is voidable at the election of the party. 

Chester v. Miller, 13 Cal. 558. 


658. If a judgment entered be irregular, 
as embracing more parties than the testimony 
justifies, the proper practice is to move to 
correct the judg:nent in the court below. 

Mulliken v. Hull, 5 Cal. 245. 


659. A court may order judgment cred- 
itors as subsequent incumbrancers, to be 
made parties to an action, by an amendment 
of the complaint, as a better course, or by 
petition or intervention. 

Horn v. Vol. W. Co., 13 Cal. 62. 

660. The misjoinder of parties can be 
corrected by amendment under the statute. 

Heath v. Lent, 1 Cal. 410. 


661. Facts which occur subsequent to 
filing of the original pleading, and which 
change the liabilities of the parties, ancl in 
consequence, the character of the judgment 
which is sought, can not be incorporated 
with the original pleadings by an amend- 
ment. Van Maren v. Johnson, 15 Cal. 311. 


Power of Legislature to Legalize. 


Green v. L. S. & P. Co., 46 Cal. 408.| 662. The legislature has not the power 
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to legalize existing pleadings, substantially 
defective, without first requiring them to be 
amended. Peoplev. MariposaVo., 31 Cal. 196. 


Effect of Amendments, 


663. An amended answer supersedes the 
‘original and destroys its effect as pleading. 
Gilinan v. Cosgrove, 22 Cal. 350. 

Jones v. Frost, 28 Id. 246. 

664. The filing of a new complaint aftera 
demurrer has becn sustained is not the com- 
mencement of a new action. 

Jones v. lrost, 28 Cal. 2435. 


665. An amended complaint takes the 
place of the original, and when it is filed the 
original ceases to perform any further func- 
tions as a pleading. 

Barber v. Reynolds, 33 Cal. 497. 


Discretion and Liberality. 


666. The statute authorizing amendments 
to pleadings passes the whole matter over to 
the discrotion of the court. 

Cooke v. Spears, 2 Cal. 409. 
Stearns v. Martin, 4 Id. 227 


owas). 


666a. The allowance of an amendment to 
pleadings iz a matter of discretion, for the 
abuse of which only, can the appellate court 
interfere. Gillanv. Hutchinson, 16 Cal. 154. 
Thornton v. Borland, 12 Id. 439. 

Robinson v. Smith, 14 Id. 254. 


667. If the discretion of courts in regard 
to allowing or refusing amendments be 
abused, or legally exercised, an appellate 
court will interpose. 

Cooke v. Spears, 2 Cal. 409. 


663. The power of the court under this 
and other sections of the practice act should 
be liberally exercised to mold and direct its 
procecdings, so as to dispose of cases upon 
their merits in furtherance of justice and 
without unreasonable delay, regarding mere 
technicalities as obstacles to be avoided, 
rather than as principlea to which effect is to 
be given in derogation of substantial right. 

Roland v. Kreyenheven, 18 Cal. 453. 

Pierson v. McCanhill, 22 Id. 127. 
Butler v. King, 10 Id. 342. 
MeMillen v. Dana, 18 Id. 339. 
Smith v. Yreka W. Co., 14 Id. 201. 


669. A refusal to allow an amendment is 
presumed to be right, unless the character of 
the proposed amendment 13 shown in the 
records. Jessup v. Wing, 4 Cal. 331. 


670. The court below has power to grant 
amendments whenever at any stare of the 
trial they are necessary to the purposcs of 
justice, and this power should be liberally 
exercised to secure a fair and speedy trial 
on the merits. 

Lestrade v. Barth, 17 Cal. 285. 
Peters vy. Fosa, 16 Id. 357. 
G70a. Refexees have no power to allow 
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parties to alter or amend pleadings after a 
case has been referred to them. 
De la Riva v. Berreyesa, 2 Cal. 195. 


Amendments to Complaint. 


671. If the defendant demurs to the com- 
pluint it isan error for the court to refuse 
the plaintitf leave to amend his complaint 
before the decision on the demurrer. 

Lord v. Hopkins, 30 Cal. 76. 

672. Plaintiffs, after demurrer and before 
trial of the issue of law thereon, are entitled 
to amcnd as of course. 

Barber v. Reynolds, 33 Cal. 497. 


673. A complaint may be amended with. 
out leave beture a suminons is issued. 
Allen v. Marshall, 34 Cal. 165. 


674. Upon the remittitur of a cause to 
the court below, if the plaintiffs desire to 
amend their complaint so as to present their 
legal rights for the determination of a jury, 
they should be permitted to do so. 

McDonald v. B. BR. & A. Co., 15 Cal. 149. 


675. If an attorney enters an appearance 
in acase fora person whois not named in 
the complaint as a party defendant, after the 
defendant name in the complaint has 
answered, and by stipulation, the answer on 
file is considered as the answer of tie party 
for whom the attorney thus appcars, the 
complaint should be amended by vila te 
the name of such party, and if not amendec 
before an appeal is taken, the supreme court 
will direct the court below to allow the 
amendinent, even if it affirms the judgment. 

Baldwin v. Bornheimer, 48 Cal. 433. 


676. An amended complaint must be 
served on aj] the adverse parties who are 
to be bound by the Judgment, whether it 
materially affects them or not. 

Elder v. Spinks, 53 Cal. 293. 


677. If an order is made by the court 
striking names from the complaint, such 
order becomes a part of the judginent roi], 
and it is not necessary to amend the com- 
plaint. Tormey vy. Pierce, 49 Cal. 306. 

678. An order of court striking names 
from a complaint may be made without pay- 
ment of costs. The court may exercise its 
discretion in makiny it, and if there 1s no 
abuse of such discretion, the order will not 


be disturbed. Id. 


679. If, at the close of a trial, the court 
asks the plaintiff if he desires to amend his 
complaint tomake it conform to the proofs, 
and he declines to amend, and the court an- 
nounces that if it becomes necessary, it wHl, 
of its own motion, amend the complaint to 
make it conform to the case made, and thes 
suitis decided against the plaintiff and no 
amendment ig made, the plainti? can not 
nficrwards be allowed to treat the complaint 
as amended, 

Carpentier v. Brenhom, 59 Cal. 519, 
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is averred to have ousted plaintiff, if the 
plaintiff asks it, he should be allowed to 
amend his complaint by inserting therein 
averments of his prior appropriation of 
water and a diversion by defendant, with 
prayer for an injunction. 
N. & S. Co. v. Kidd, 28 Cal. 673. 
688. An amendment should be allowed to 
a complaint at the request of the plaintiff, so 
as to make it express the cause of action 
originally intended but ambiguously ex- 
reased, if the intention is manifest on ue 


679a. A court can not determine a case 
without regard to the form of the plead- 
ings. Td. 

680. When the plaintiff mistakes his 
remedy and brings an action at law for 
damages, and his proper remedy is a bill in 
equity for an accounting, and jeaves out a 
necessary party, but inserts some averments 
in the complaint which entitle hin to some 
ineasure of equitable relief, the appellate 
court will not dismiss the action, but will 
send the case back, with Icave to amend the 
complaint. Blood v. Fairbanks, 48 Cal. 171. | face of the complaint. 

681. Whcre a complaint is amended (un- 689. Unless new matter inserted in an 
der section 474 of the code of civil procedure) amended complaint 18 one) foreign to the 
by inserting the true name of a defendant, cause of action in the origina complaint, the 
sucd by a fictitious name, service of a copy | question will not arise on motion to strike 
of the amended complaint on such de- out, whether the amendments in the ainended 


fendant is not required, nor is he entitled to complaint go further than is allowed by our 
ten days in which to answer. Section 472 of | code of procedure touching amendments. Id. 
the code of civil procedure has no application 690. Amendments to conform pleadings 
to such a case. to facts where the proof does not sustain the 

Brock v. Martinovich, 55 Cal. 516. | allegations of the Pill, and where, by the 


682. When a party is sucd by a fictitious proof, the complainant would be entitled to 


gs lief in a court of equity, if his pleadings 
name, upon the ground that the plaintiff bg ’ 
was ignorant of the name of the defendant, die Anat eh aad sans rae ann 
under the sixty-ninth section of the practice enoy allowed, or direc conto 


act, the ignorance of the name must be real, pleadings to the facts which ought to be in 


: willful i @mioht | issue, in order to enable the court to decree 

pe by fee aay : ey ee fully on the merits; and whenever this is not 
ry . Py ~ 2 “4 o) 

nieans of information easily accessible. done, itiserror, Connalley v. Peck, 3 Cal. 82. 


Rosencrantz v. Rogers, 40 Cal. 489.| 691. A party has a right to have his plead- 

683. If the court, during the trial, grants | ings amended, so as to conform to the proofs. 
leave to file an amendment to the com- Tyron v. Sutton, 13 Val. 494. 
plaint, and it is tiled before the argument is} 692. A complaint may be amended after 


coucluded, and there is nothing in the record | q verdict and before judgment, 80 as to con- 
to show that the other party was not present | form to the verdict. 


and consenting, the amendment will not be Hooper v. Wells, 27 Cal. 35. 


disregarded in the supreine court. 693. The plaintiff sued in assumpsit to re- 
Reynolds: atoemet; 45 Cal. 616. | cover rent for premises, the Sesion of 

684. Courts should be liberal in allow- | which he previously recovered by ejectment 
ing amendments to pleadings, tothe end that | avainst the defendant. After a trial and 
cases may he fully and fairly presented upon | verdict, which was set aside by the court, 
their merits. Motions to amend are not, | he amended his complaint, to make in fori 
however, to be granted as matter of course, | an action of trespass for mesne profits: JJ: ld, 
but only when good cause 18 shown therefor. that it was erroneous, and should not have 

Hayden v. Hayden, 46 Cal. 333. | been permitted. 

685. The plaintiffs should be permitted, if Ramirez v. Murray, 5 Cal. 222. 
they desire, to so amend their complaint as| 694. An amended complaint may be filed 
to present for determination their legal | without prejudice to an injunction, or- 
rights, otherwise the complaint should be | dered and issued on the original complaint. 
dismissed. . Barber v. Reynvlds, 33 Cal. 497. 

McDonald v. BR. & A. Co., 15 Cal. 145.) ¢95, After the motion for a nonsuit, the 

686. It is error to refuse to allow a plaint- | court may, upon terms, allow an amendment 
iff to strike out a claim for damages, with- | of the coinplaint, if it would not operate as 
out regard to the purpose which may influ- | a surprise upon the defendant; but if this is 
ence hin. not done, the plaintiff can not recover. 

Grass V. Co. v. Stackhouse, 6 Cal. 413. Farmer v. Cram, 7 Cal. 135. 


687. If the complaint avers the ownership 696. If the plaintiff sues upon one only 
of land in the bed of and near the banks of a | or upon two of the causes of action men- 
stream, and work done thercon to dig acanal tioned in the forcible entry and detainer 
and build a dam to use the waters of the | act, and the testimony makes a cause of ac- 
stream, and is framed for a judgment to re- tion named in the act, but not sect out in the 
cover possession of the property from one who! complaint, it is the duty of the court on its 
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own motion, or on the motion of the plaint- | leave to the plaintiff to amend his complaint, 


iff, to permit him to amend his complaint to 
suit the testimony. 
Valencia v. Couch, 32 Cal. 339. 
697. A motion to amend a complaint does 
not come too late because made after the 
area has closed his testimony and the 
efendant moved for a Donsuit. A motion 
to amend is always in time when it imme- 
diately follows an objection to the complaint 
or answer. Id. 


698. It is not error for a court to allow 
leadings to be amended so as to supply a 
efect or omission, even after the com- 

mencement of a trial. 
Gavit v. Doub, 23 Cal. 78. 


699. Fraud discovered after suit brought 
will entitle the party to amend his action so 
as to include it. 

Truebody v. Jacobson, 2 Cal. 269. 
Matoon v. Eder, 6 Id. 57. 


700. It would be proper for the court to 
order the complaint to be amended in an ac- 
tion where the defendant is arrested, so that 
the question of fraud should be submitted to 
the jury, and a judgment entered in con- 
formity to the facts found. 

Matoon v. Eder, 6 Cal. 57. 
Davis v. Robinson, 10 Id. 412. 


701. Petitions in railroad proceedings 
may be amended. 
Contra Costa R. Co. v. Moss, 23 Cal. 325. 


702. Under our practice act a complaint 
can not be amended in the supreme court 
so as to make it correspond with the verdict. 
The district court, in a proper case before 
judgment, may direct the complaint to be so 
amended. Hooper v. Wells, 27 Cal. 30. 


703. When a final judgment on demurrer 
to the complaint sustaining the demurrer is 
reversed, the plaintiff has the right toamend, 
on application to the court below. 

Phelan v. San Francisco, 9 Cal. 15. 


704. The supreme courtcan not amend 

a complaint so as to make it correspond 
with the verdict. 

Hooper v. Wells, 27 Cal. 11. 


705. Under our practice act a complaint 
can not be amended in this court so as to 
make it correspond with the verdict. The 
district court, in a proper case, before judg- 
ment, may direct the complaint to be so 
amended. Id. 


Amendments after Demurrer Sustained. 


706. The party desiring amendment after 
demurrer sustained must make his motion 
to the court, and can not object on appeal 
that he was not permitted to amend whcn he 
male no offer. 

Smith v. Yreka W. Co., 14 Cal. 201. 


707. Where the complaint is defective, 
the court should sustain the demurrer, with 


and if the plaintiff then declines, final judg- 
ment should be given. 
Gallagher v. Delaney, 10 Cal. 410. 


708. The defense relied on in the answer 
in this case being invalid, it was not error to 
refuse permission to amend after judgment 
sustaining a demurrer to the auswer. 

Gillan v. Hutchinson, 16 Cal. 153 

709. Where a demurrer to a complaint is 
sustained in the court below, and plaintiff 
declines to amend, and appeals from the judg- 
ment and the order sustaining the demurrer, 
the supreme court, if it affirm the judgment, 
can not grant plaintiff leave to amend his 
complaint. People v. Jackson, 24 Cal. 630. 

710. If ademurrer to the complaint is sus- 
tained, the plaintiff is entitled to leave to 
amend the complaint, unless the complaint is 
so defective that it can not be made good by 
any amendinent. Lord v. Hopkins, 30 Cal. 76. 


712. Demurrer sustained, and plaintiff 
amends by making two counts instead of 
one. He can not, after trial, complain of 
error in sustaining the demurrer. 

Gale v. Tuolumne W. Co., 14 Cal. 25, 


713. To test the ruling on the demurrer, 
he shoull have gone to trial on the plead- 
ings, where the Judginent on demurrer Icft 
thein. Id. 


714. If evidence is objected to because 
the defense under which it is offered is de- 
fectively pleaded, the court should allow 
the pleading to be amended. 

Carpentier v. Small, 35 Cal. 346. 
Clark v. Phenix Ins. Co., 36 ld. 168. 

715. Amendments should be allowed with 
great liberality in all stayes of the procced- 
ings, unless the opposite party would thereby 
lose an opportunity to fairly present his 
whole case. Kirstein v. Madden, 38 Cal. 158. 


716. When it appears on the trial that 
there is a variance between the proof and 
the complaint, and an objection to the evi- 
dence on that ground is made by the defend- 
ant, the court will, if an application is made, 
ailow the complaint to be amended. 

Bell v. Knowles, 45 Cal. 193. 

717. Where an action to recover a per- 
sonal judgment for a tax, commenced in a 
justice’s court, is transferred to a district 
court, an amended complaint may be filed in 
the district court, to enforce a lien on real 
estate for the tax. 

People v. Nelson, 36 Cal. 375. 

718. The court should not allow the 
prayer for relief to be amended after ver- 
dict, so as to ask for further relief, unless 
the tacts averred and issues joined justify it, 
and all those issues to which the further re- 
lief demanded relate have been fully litigated 
and fairly determined, and the additional 
relief has been asked im proper time. 


N.C. & 8. Co. v. Kidd, 37 Cal. 282, 
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719. The granting, after verdict, of 
greater relief than that prayed for in the 
comp.aint, either with or without an amend- 
ment of the prayer, is a matter resting in the 
sound discretion of the distritt court, and 
the appellate court will not interfere with 
that leween unless it is made to appear 
that it has been unsoundly exercised. : 


720. If the court below refuses to allow 
the prayer of the complaint to be amended 
after a verdict for the plaintiff and judgment 
entered, the presumption is that it acted 
correcily, and that there were no facts proved 
to warrant a ditferent judgment than that 
praycd fur. The party asking the amend- 
ment should show afiirmativcly that the facts 

roved within the issues made will justify a 
K ifferent judgment than that prayed for and 
given. Id. 

721. If the relief prayed for is appropriate 
to the facts alleved, the defendant has a right 
to assume that the case will be tried in ac- 
cordance with the theory of the prayer; and 
where tho case 13 s0 tricd, it would work in- 
justice to allow the prayer for relief to be 
amended after verdict, by inserting a prayer 
for other and different relicf, that might be 
brought within sume of the issues, without 
regard to the question as to whether such 
issues were actually tried and a 

J 


722. It is not an abuse of discretion for 
the court to refuse to allow the defendant to 
file an ainended answer to a verified com- 
plaint, which is evasive, which tenders only 
aD immaterial issue, and which he does not 
verify, nor propose to verify. 

Shepard v. McNeil, 38 Cal. 72. 


723. A denial by the court, on the objec- 
tion of the defendant, of a motion to amend 
the complaint by substituting a proper 
party for one improperly sued, will be con- 
sidered as made at defendant's instance and 
with his consent, and he can notsubsequently 
complain of a misjoinder or non-joinder of 
parties. Fulton v. Cox, 40 Cal. 101. 


724. Where persons are sued by fictitious 
names, judgment against them will not be 
binding unless the complaint be amended, as 
eae by section 69 of the practice act, 

y inserting their true names, go as tu alicge 
that they are the persons charged. 
Mckhinlay v. Tuttle, 42 Cal. 571. 


725. Where persons sued and served 
under fictitious names appear and answer the 
complaint, such answer is not a waiver of 
an amendment of the complaint describing 
them by their true names. 

Bohaunan v. Hammond, 42 Cal. 227. 


726. When a final judgment on de- 
murrer to the complaint, sustaining the de- 
murrer, was reversed, the plaintiff had the 
nyht to amend, on application to the court 
below. Phelan v. San Francisco, 9 Cal. 15. 


727. When a demurrer to a complaint is 
properly sustained, with leave to amend, 
an the plaintiff declines to do so, the judg- 
ment will not be reversed on appcal in order 
to allow an amendment. There must be 
error to justify a reversal of a judyment. 

Sutter v. San Francisco, 36 Cal. 112. 


Amendments to Answer. 


728. In an action upon a promissory note, 
the case having been at issue for nearly two 
years upon the plea of payment, the dcfend- 
ant (upon aflidavits) moved for leavo to file 
an amended answer, alleging want of consid- 
eration: //eld, that the lower court properly 
exercised its discretion in refusing to allow 
this amendment. 

Page v. Williams, 54 Cal. 562. 


729. Where a judgment in favor of de- 
fendant had been reversed by the supreme 
court, on the ground that certain material 
evidence, which had been received in his 
favor, was inadmissible under his answer, 
and on the second trial’ defendant moved to 
amend his answer by inserting averments of 
new matter obviating the objection: //eld, 
that as the amendment was evidently neces- 
sary to enable the defense to be fully pre- 
sented, it was properly allowed by the court. 

Pierson v. McCahill, 22 Cal. 127. 


730. When a party admits in his answer, 
under oath, a material alieyation of the com- 
plaint, and the case is brie: and a judgment 
rendered, and a new trial afterwards granted 
by the supreme court, on the return of the 
cause to the court below the defendant 
should not be allowed to amend his answer 
by changing the admission into a denial. 

Spanavel v. Reay, 47 Cal. 608. 


731. There is no error in refusing to allow 
an answer to be amended, when tle amend- 
ment 13 unnecessary, and the defendant can 
introduce all his evidence under the original 
answer, Ferrer v. Home Mutual, 47 Cal. 416. 


SUPPLEMENTAL PLEADINGS. 
Supplemental Complaint. 


732. Where a simple contract creditor 
filed a bill against the assignee of his debtor, 
not attacking the assignment and merely 
praying for a distribution; and the plaintiff 
subsequently filed a supplemental bill, set- 
ting forth that in the mean time he had be- 
come a judgment creditor, and attacking the 
assirnment for fraud, since discovered, and 
praying that it be set aside, and that the 
moncys in the hands of the assignee be ap- 
propriated to plaintit?s judgment: //e/d, that 
itis no objection to the supplemental bill, 
that it prays for a different relief, and fails 
to bring in all the other creditors, who are 
alleged by the defense to be entitled to a 
ratable distribution. 

Baker v. Bartol, 6 Cal. 483. 
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733. The gravamen of both bills is the in- 
debtedness, and every supplemental bill is 
enlarged or altered by every additional and 
pertinent fact, and the plaintiff has the 
right to attack the assignment for fraud dis- 
covered since filing his original bill. Id. 


734. Facts which occur subsequent to the 
filing of the original complaint, and which 
change the liabilities of the defendant, and 
in consequence the character of the judg- 
ment which is sought, can not be incorporated 
with the original complaint by an amend- 
ment, without presenting averments incon- 
sistent with the date of the commencement 
of the action. 

Van Maren v. Johnson, 15 Cal. 308. 


735. When suit is brought against a 
female, who subsequently married, her hus- 
band must be male a co-defendant. But 
this should be done, and an averment of the 
marriage be made by a supplemental com- 
plaint, and not by an amendment to the 
original. Id. 


736. If the husband be made a party at 
the trial, upon suggestion of the marriage, in 
open court, with the consent of all parties, 
by an order of court, and the complaint is 
then and there amended by simply inserting 
the namnes of the husband and wife in place 
of the female defendant alone, and they then 
file an answer, it can not be for the first 
time objected in the supreme court, that a 
supplemental complaint should have been 
filed. Id. 


737. The action being for services ren- 
dered the defendant, wife, previous to her 
marriage, the lability of the common prop- 
erty of the defendants, and the necessity of 
makiny the husband a party, arise from the 
subsequent marriage; and as the orders and 
proceedings of the court, however informal 
and irresular, show the true facts of the 
case, the judgment will be a bar to any 
future action against the defendants for the 
game cause. Id. 


738. A supplemental complaint can not be 
filed after final judgment, or to sect up a 
new cause of action. Such a right can be 
exercised only with reference to matter which 
may be consistent with and in aid of the case 
made by the original complaint, and which 
occurred between the filing and the original 
complaint and the trial or judgment in the 
action. Gleason v. Gleason, 54 Cal. 135. 


Supplemental Answer. 


739. Evidence of the discharge of the debt 
sued on, by transactions subsequent to the 
filing of the answer, is admissible only under 
the plea of payment puis darrein continu- 
ance, Jessup v. King, 4 Cal. 331. 

740. The objection, if it be one, that there 
is a Misjoinder of parties plaintiff, owing 
to the inatters which have occurred pending 
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the action, must be taken by a supplemental 
answer, or it is waived. 
Calderwood v. Peyser, 31 Cal. 333. 
741. If the defendant in an action to re- 
cover possession uf real estate has acquired 
title to the demanded premises pending the 
litigation, evidence of this fact can not be 
introduced, unless it is pleaded as a defense 
in a supplemental answer. 
McMinn v. O’Connor, 27 Cal. 246. 


742. In actions to recover lands, title 
acquired by defendants, pendente lite, and 
other matters of defense arising subsequent 
to the commencement of the suit, must be 
set up by a supplemental answer in the na- 
ture of a plea puis darrien continuance, 

Moss v. Shear, 30 Cal. 467. 

743. The defendant can not prove, on the 
trial of an action of ejectment for the pur- 
pose of showing that plaintiff’s right of pos- 
session has terminated, that since the action 
was commenced plaintiff has conveyed the 
land to another person, unless the fact of 
such conveyance has been set up in the 
original or a supplemental answer. Id. 


744. New matter must be specially 
pleaded; and, in ejectment, a transfer of 
title by the plaintiff, or a title acquired by 
defendant, pending the action, must be 
pleaded by supplemental answer, or it can 
not be given in evidence. Id. 

McMinn vy. O'Connor, 27 Cal. 246. 

74S. If a supplemental answer contains a 
recital that it was filed by leave of the 
court, and it is a part of the judgment roll 
brought up by the plaintiff on his appeal, 
the appellate court will presume that there 
was an order of court allowing it to be filed. 

Roper v. Mcl*adden, 48 Cal. 546. 

746. Where property of the defendant 
had been attached, more than four months 
before the tiling of a petition in bankruptcy 
by hun, and had been released by the giving 
of an undertaking under section 555 of the 
code of civil procedure: Held, that, had the 
property not been released, the plaintiff would 
have been entitled to a judement for the cen- 
forcement of his attachment lien, and that 
he was equally entitled to the benetit of the 
undertaking given as a substitute fur the 
property; tiat it was, therefore, not error in 
the court to refuse the defendant lcave to 
file a supplemental answer, which might de- 
prive the plaintiff of the benetit of the un- 
dertaking. Harding v. Minear, 54 Cal. 502. 

747. A motion to file a supplemental an- 
swer is addressed to the sound legal discre- 
tion of the court; and its ruling, in allow- 
ing it, will not be regarded as error, unless 


there should be an abuse of discretion. Id. 
SUBSTITUTION OF PAPERS OR 
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tion of the court, and no notice of the motion 
tu apply for it need be given, when the notice 
of it can be of no use. 

Benedict v. Cozzens, 4 Cal. 381. 


SUPPLYING THE PLACE OF A LOST 
PLEADING. 


749. If a pleading in a pending action is 
lost, its place can only be supplied by motion 
Las:d on athdavits, showing what the lust 
pleading contained, and a service of personal 
notice upon the opposite party of the inten- 
tion to move, which notice must be sutfi- 
ciently explicit to advise him of what is 
intended as well as to enable him to contro- 
vert the aflidavits submitted. 

People v. Cazalis, 27 Cal. 522. 


VERIFICATION OF PLEADINGS. 
See VERIFICATION. 


SUBSCRIPTION OF PLEADINGS. 


750. An attorncy in fact, who is not an 
attorney at law, can not sign his name toa 
complaint for his principal as ‘‘ plaintitf’s 
atturncy,” and an action so commenced is 
void, a3 instituted without authority by an 
entire stranver to the plaintif. 

Dixey v. Pollock, 8 Cal. 570. 


CONSTRUCTION OF PLEADINGS. 
Generally. 


75L. Substantial justice spoken of in the 
statute is substantial legal justice, to be 
ascertained and determined by fixed rules 
and positive statutes, and not the abstract 
and varying notion of equity which may be 

entertaimed by each individual. 
Stevens v. Koss, 1 Cal. 95. 


752. That averment which bears most 
strongly against the pleader will be taken 
as true. Bell v. Brown, 22 Cal. 671. 


753. In pleading, doubtful language is 
construed most strongly against the pleader. 
Moore vy. Besse, 30 Cal. 570. 

Triscony v. Orr, 49 Id. 612. 


754. The common law rule, that a plead- 
ing must be taken strongly against the 
leader where the language used is am- 
bieuous, has no application when the 
taped confesses that his pleading is am- 
iguous, and asks to amend it. 
N. & S. Co. v. Kidd, 28 Cal. 673. 
Chipman v. Emeric, 5 Id. 49. 
755. The allegations of a complaint must 
be construcd most strongly against the 
pleader. A complaint that alleves he is in 
possession in one place, and in another avers 
that he is not, shows no cause of action. 
Dickinson v. Maguire, 9 Cal. 46. 


756. The rule requiring the pleading to 
be most strongly construed against the 


pleader does not require such a construction 
to be given (if it will reasonably bear a dif- 
ferent one) as will make the pleading ab- 
surd. Marshall v. Shafter, 32 C'al. 176. 
Lorraine v. Lony, 6 Id. 452. 


757. The allegation of ignorance in 
making the necessary averments, or of in- 
suticient conduct, in the prosecution of a 
jormer suit, does not constitute ground for 
relief in chanccry. 

Barnett v. Kilbourne, 3 Cal. 327. 

758. It is not suflicicnt in a pleading to 
state in gencral terms that a valuation of 
property is ‘‘unjust, disproportioned, and 
unequal,” without stating clearly and dis- 
tinctly wherein the alleged valuation is ‘‘un- 
just, disproportioned, and une-ual.” 

Guy v. Washburn, 23 Cal. 111. 


759. If the complaint contemplated a 
certain end, it equally intended the use of 
all the necessary mcans. 

Adams v. Woods, § Cal. 306. 


760. The allegation, that the use and oc- 
cupation of the lot in question was at the 
request of defendant, and by the permission 
of Lycee was the allegation of a contract; 
and this, plaintiff is bound to establish, to 
enable him to succeed. 

Sampson v. Shacffer, 3 Cal. 196. 


761. An allezation in a complaint that 
the parties kept a saloon fur the purpose of 
gaming and sclliny liguors and cigars does 
not raise the presumption that the gaming 
was necessarily unlawful, or that the saloon 
was & common gaming-house, as the word 
might apply to lawful games, such as bill- 
lards, etc. Whipley v. Flowers, 6 Cal. 630. 


762. Where in an action on a promissory 
note, the defense set up is that the defend- 
ant executed said note as the consideration 
for a deed from plaintiff for certain land, 
under false and fradulent representations 
that plaintiff had an interest therein, the de- 
fendant, if he would avoid payment, must 
offer to surrender the deed to be canccled, so 
that both parties could have been remitted to 
their original rights. 

Tissot v. Throckmorton, 6 Cal. 471. 

763. When a word has two meanings in 
law, differing in degree merely, it will Le un- 
derstood in its larger sense wherever it occurs 
in leszal proceedings, unless it appears to have 
been used in its narrower sense. 

Miller v. Miller, 33 Cal. 353. 

764. Where there are several defenses 
In an answer, an admission made in one is 
not an admission for all the purposes of the 
casc, or for the sake of the plea merely. 

Siter v. Jewett, 33 Cal. 92. 

76S. Whether an answer states a purely 

legal or an equitable defense must be de- 

termined by the answer itself, and uot from 
the findings of the court. 


Bodely v. Ferguson, 30 Cal. 511. 
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766. It is presumed that the pleader states 
his case as favorably for his side of the con- 
troversy a3 the facts will justify; and hence 
the rule that his pleading must be construed 
most strongly against him, and that its 
ambiuities must be resolved against him. 

Rogers v. Shannon, 52 Cal. 99. 

767. The complaint, on its face, must show 
that the ai atee has the better right, and 
the objection that it does not state facts suf- 
ficient to constitute a cause of action may be 
taken at any stage of tue controversy. — Id. 

768. Allevations of affirmative matter 
in the answer, not supported by proof, will 
not entitle the defendant to relief, and will 
be disreyarded by the court. Id. 

769. An avermnent in a complaint in an 
action upon an assignment of part of an 
entire demand in these words, ‘‘of which 
said assignment the defendants have had due 
notice,” is not an averment that the defend- 
ants assented to the assiznmcnt. 

Grain v. Aldrich, 38 Cal. 514. 

770. In construing a pleading it is not 
permissible to take an isolated sentence, 
separated from its context, and give effect to 
it as an independent averment, unless upon 
the whole pleading it appears to have been 
80 ‘ntonded. Farish v. Coon, 40 Cal. 33. 

771. The whole pleading must be con- 
strucd together; and it is not proper to 
eliminate a single paragraph from an answer, 
ani give effect to itas a denial, when it appears 
from the context and other portions of it 
that the denial was intended to be hypothet- 
ical, Alemany vy. Petaluma, 38 Cal. 553. 

772. An allegation in complaint ‘that 
said defendent executed to this plaintiff a 
promissory note,” is equivalent to an allega- 
tion ** that defendant made his note payable 
to plaintiff;” and an averment that defend- 
ant executed to plaintiff his note in writing, 
includes and imports a delivery of the same 
to the piaintitf. Hook v. White, 36 Cal. 299. 

773. The allegation in a complaint that 
the plaintiff ‘is the owner ” of the land sucd 
for is in substance an allegation of seisin in 
fee, in ‘‘ordinary,” instead of in technical 
language. Garwood v. Hastings, 38 Cal. 216. 

774. Inan action on account of services 
rendered, where the complaint alleges the 
services were rendered between two speci- 
fied days, items occurring on the two days 
mentioned are not within the allegations of 
the complaint. ‘Todd v. Myers, 40 Cal. 355. 


775. Anallegation ina complaint in equity 
to set aside a judgment for a tax, that no 
notice was piven of the proceedings or any 
of them which resulted in the judgment for 
the tax, is an allegation of law and not of 
fact. Stokes v. Geddes, 46 Cal. 17. 

776. An allevation in a complaint that 
the plaintiff ‘tassumed to and did exercise 
acts of control over and possession of por- 


tions” of a tract of land is not equivalent 
to an averment that the ;Jaintii! had actual 
possession of the tract of land, or any part 
of it. Brennan v. Ford, 46 Cal. 7. 


Allegations inthe Complaint, When Ad mitted, 


777. The complaint stated a cause of ac- 
tion for goods sold, and, in addition, with a 
view to meet a probable defense of payment 
based upon the giving of certain notes b 
defendant and a receipt in fuil by plaintiff, 
stated the making of the notes and receipt 
and allleged facts attending the transaction 
which, if true, avoided its cifect as payment 
by reason of fraud and misrepresentation on 
the part of defendant. The answer almitted 
the original demand and averred pay:nent by 
the notes referred to in the complaint, but 
did not deny in proper form the allegations 
in the complaint respecting tle fraud of de- 
fendant in the transaction. The case was 
sulnnitted on the pleadings and plaintiff had 
judgment: J//eld, that the Judyinent was er- 
roneous; thatthe allegations of the complaint 
in reference to the transaction claimed to 
operate as payment were not material alle- 
gations requiring a denial, and were not 
therefore adinitted by the failure of defend- 
ant to deny them. 

Cantield v. Tobias, 21 Cal. 349. 


778. An allegation in a complaint, not ma- 
terial to the statement of the plaintills' cause 
of action, is not admitted by a failure on the 
part of the defendant to deny it in his an- 
swer. Id. 

779. If a defendant in his answer admits 
a material alleyation in a complaint, he is 
afterwards precluded from contestin, it. 

Howard v. Throckmorton, 48 Cal. 482. 


780. If the complaint alleges that the de- 
fendant wrongfully and unlawfully entered 
upon a building and closed up several win- 
dows, a denial in the answer that the defend- 
ant wrongfully and unlawfully entered 
upon the premises and closed up the windows 
i3 an admission that the defendant closed up 
the windows. 

Larney v. Mooney, 50 Cal. 610. 


781. If the answer in replevin admits the 
value of the property averred in the com- 
plaint, evidence should not be admitted as to 
its value. Tully v. Harloe, 35 Cal. 302. 

782. Evidence is not admissible to con- 
trovert facts admitted by the pleadings. 

Patterson v. Sharp, 41 Cal. 133. 


783. All evidence contrary to the admis- 
sion of the pleadings should be disregarded? 
the admissions being binding on the party 
making them. Hall v. Polack, 42 Cal. 219, 

784. Although a party is bound by the 
admissions contained in his pleadings, yet it 
is only the admissions in the pleadings upon 
which he goes to trial. 


Mecham v. McKay, 37 Cal. 154. 
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785. Upon the trial, every material allega- 
tion of the complaint not specially contro- 
verted is to be taken as truc, but if the de- 
fendant supposed he had denied material al- 
legations, and the court austained his view of 
the answer, the appellate court, when it re- 
verses the judgment, may allow the court be- 
low to excrcise its discretion in permitting 
the answer to be ameuded. 

Fish v. Redington, 31 Cal. 186. 


786. A frivolous answer is one which de- 
nies no material averment in the complaint, 
and sects up no defense; and when such anan- 
swer is hied the plaintiff may apply for 
judgment on the pleadings. 

Hemme v. Hays, 55 Cal. 337. 

787. Plaintiff declared on a special con- 
tract to pasture one hundred and forty-seven 
head of cattle at one dollar per head per 
month, for a given time, amounting to three 
hundred and forty-three dollars. Defendant, 
in his answer, admitted the contract so far 
as the number of cattle pastured were con- 
cerned, but alleged that they were to be pas- 
tured in a particular field, and that plaintiff 
did not pasture them in that field, but in an- 
other, where the pasturo was pvor, and that 
by this breach of the contract he sustained 
five hundred dollars damages, which he 
claimed t» recoup. The avilence was con- 
fined to the breach of the contract as alleged. 
The jury found for the plaintiff one dollar 
dainases: //eld, that the verdict was not 
supported by the evidence, and that if plaint- 
iff obtained a verdict he was entitled to the 
full amount claimed in his complaint. 

Seale v. Emerson, 25 Cal. 293. 


788. Unless the answer denies the allega- 
tions of the complaint they are admitted 
without further proof, and constitute con- 
clusive evidence of the extent of the damages 
claimed. Patterson v. Ely, 19 Cal. 28. 


789. The failure to deny a material aver- 
ment is an admission of the facts contained 
in such averment, and such admission is con- 
clusive against the pleader. 

lankman v. Vailejo, 15 Cal. 638. 
Burke v. Table Mt. Co., 12 Id. 403. 


790. A specific denial of one or more al- 
legations is held to be an admission of all 
others well pleaded. 

De Ro v. Cordes, 4 Cal. 117. 

791. An admission by an attorney of 
record of the correctness of an amount due, 
for which judgment is taken, when not done 
in fraud of the rights of his client, destroys 
the etlect of a denial in an answer. 

Tavlor v. Randall, 5 Cal. 79. 


792. Where the admissions in an answer 
negative its general denials, the latter 
may be disregarded, and judgment asked 
upon the former, where the complaint is 
verified, and the answer consists of such ad- 
Missions and denials. 


Fremont v. Seals, 18 Cal. 433. 


793. When the action is upon an account, 
and defendant in his answer avers, in the 
form of reasons, for refusing payment when 
the account was presented to him before suit, 
that the principal salar was composed of 
items for printing done for clients, for which 
he never became persunally bound, and that 
the portion for lich he was personally lia- 
ble ‘‘ has, to the best of his knowledge and 
belief,” been paid and satisfied, end there- 
fore he pleads payment of the same: //eld, 
that this is in substance a denial of indebt- 
edness for a portion of the account, and a 
plea of payment for the balance; and that 
it ig in effect an admission as to that balance 
of an original liability, and throws the bur- 
den of establishing payment upon the de- 
fendant. Caulfield v. Sanders, 17 Cal. 569. 


794. A denial that property sued for is of 
the exact value alleved in the complaint is 
an admission of any lesser value. 

Towdy v. Eliis, 22 Cal. 650. 

795. The failure of a defendant to deny 
the charges in a complaint, making out a 
prima facie case for the plaintiffs, will throw 
the onus on defendant in proving his 
affirmative allegations. 

Thompson v. Lee, 8 Cal. 275. 


796. If the complaint is sworn to, a gen- 
eral denial in the answer admits all its ma- 
terial allegations. 

Pico v. Colimas, 32 Cal. 578. 


797. An allegation in a sworn answer that 
‘fon the twenty-fourth day of March, 1862, 
the said French and Robinson, by decd duly 
executed, acknowledged, and recorded, con- 
veyed said premises to this defendant for the 


sum of seven thousand seven hundred and - 


fifty dollars,” is not denied by a statement in 
the replication that ‘‘the plaintitls further 
deny that said French and Robinson, or either 
of them, conveyed said premiscs to the de- 
fendant for the sum of seven thousand seven 
hundred and fifty dollars, or for any other 
sum.” Such denial is a mere denial that 
French and Robinson conveyed the premises, 
without denying the facts which constitute 
the conveyance; besides, it does not deny the 
conveyance, the material fact, but only a 
conveyance fora consideration. Under such 
denial the party making the averment is not 
required to offer his deed in evidence on 
the trial. The allegation of the answer is 
deemed admitted under the provisions of the 
statute. Landers v. Bolton, 26 Cal. 393. 


798. Where certain allegations in a veri- 
fied complaint are compound, embracing 
several particulars, and are denied as a’ 
whole in the language of the complaint, the 
allegations will be taken as admitted. 

Blood v. Light, 31 Cal. 115. 


799. After an admission of the indebted- 
ners charged in a complaint in assumpsit, a 
denial of the allezed promise to pay is im- 


material. J'rom the indebtedness admit- 


1180 


ted the law implies a promise to pay, and 
the denial of any express promise raises no 
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807. When itis found or admitted that the 
note upon which the suit is bronght was 


issue that requires proof on the part of the ! made by the alleged maker, all the terms of 


plaintiff Levinson v. Schwartz, 22 Cal. 229. 

600. Where a complaint avers that plaint- 
iff did certain work in cousideration of a 
promise by tlic defendant, an answer deny- 
ing that plaintiff did the work, but not 
claiming that it was done upon any other 
considcration than the promise, raises no 
issue, except as to the performance of the 
work, and requires no proof from plaintiff as 
to the considcration upon which it was per- 
formed. Mathewson v. Fitch, 22 Cal. 8&6. 


COL. If the damages claimed in the com- 
plaint are admitted, no proof is required. 

‘Luolumne R. Co. v. Patterson, 18 Cal. 415. 

Dimick v. Campbell, 31 Id. 238. 

802. Where a lessor sucs to enjoin the 
lessec froin taking the bricks from and de- 
stroying a brick building erected by the 
lessee on the lot leased, the tenant claiming 
the rignt to remove the building under the 
terms of the lcase, and claims damages in the 
sum of one thousand dollars, and the answer 
wakes no denial of the damages, and no 
proof thereef 13 offered, and the court, after 
hearing, grants the injunction, but refuses 
a judgment for damages: Meld, that plaintiff 
was entitled to recover his damages; that 
such form of suit is an unobjectionable mode 
of concluding the entire controversy. 

Jungerman v. Bovee, 19 Cal. 354. 


New Matter. 
603. For the purpose of dctermining 


whether new matter contained in an amended 
complaint is entirely foreign to the cause of 
action contained in the original complaint, the 
original complaint must receivea Liberal con- 
struction, N.&S. Co. v. kidd, 28 Cal. 673. 


Written Instrument, When Deemed Admitted 
as Genuine. 


804. Scction 53 does not extend to other 
parties than those who are alleged to have 
‘“signcd” the instrument. 


Heath v. Lent, 1 Cal 411. 


805. Where, in action against an admin- 
istrator, the complaint is founded on an in- 
strument allcved to have been executed by 
the intestate, it is not necessary, under the 
statute, that the administrator should deny 
the signature of the intestate on oath. It 
must be proved. Id. 


806. If the complaint contains a copy of 
the written instrument sued on, and is 
not veriiiced, and the answer denies its cxecu- 
tion, but is not sworn to, the note is ad- 
missible in evidence without proof of the 
genuineness of the signature. 

Corcoran v. Doll, 32 Cal. 83. 
Horn v. Vol. W. Co., 13 Id. 62. 
Sac. Co. v. Lird, 31 Id. 66. 
Burnett v. Stearns, 33 Cal. 468. 


the promise, including the kind of money 


| in which payment is to be made, 13 to be as- 


certained by cn inspection and construction 
of the instrument. 
Burnett v. Stearns, 33 Cal. 468. 


808. In a suit on anote, the complaint 
containing the note or a copy, a denial of in- 
debtedness is no denial at all. 

Kidney v. Osborne, 14 Cal. 112, 


When not Admitted. 


809. Proceedings which are void, by 
reason of the infirmity of the statute under 
which they are had, are not cured ly an 
averment in a complaint that they were duly 
and legally had; and a failure to deny the 
avermeut in the answer is not an admission 
that the proceedings were valid or legal. 

People v. Hastings, 29 Cal. 449, 


Lfect of Admissions. 


810. The intent of the statute is fully 
carried out by excluding parol testimony 
to contradict a deed; but where parties ad- 
mit the real facts of the transaction in their 
pieadings, these admissions are to be taken 
a3 modilications of the instrument. 

Lee v. Evans, 8 Cal. 424. 

811. No proof is required of facts ad- 
mitted or not denied. 

Patterson v. Ely, 19 Cal. 28. 
Landers v. Bolton, 26 Id. 416. 


Errors or Defects in Pleadings. 


812. The seventy-tirst section of the prac- 
tice act, requiring the courts to disreyard 
crrors not affecting substantial rights, ap- 
plies to crrors of description in a pleading as 
well as to errors in other respects. 

Peters v. oss, 20 Cal. 586. 

813. Thus, where inanaction on a verbal 
contract, the complaint alleged several dis- 
tinct promises on the part of defendants 
which were denied by the answer, and on 
the trial the plaintiff introduced no proof, 
except as to one of the promises: //edd, that 
this was not ground for nonsuit; that the 
provisions of the practice act above referred 
to require a relaxation of the common law 
rule respecting a variance, and that, it bein 
apparent the defendants were not surprise 
or prejudiced by the failure of proof, the 
error in stating the agreement should have 
been disregarded. Id. 


814. A judgment will not be reversed on 
the ground of variance between the plead- 
ings and proof when the variance does not 
mislead the appellant to lis prejudice. 

Beyan v. O'Reilly, 32 Cal. 11. 

815. The seventy-first section of the 

practice act, requiring immaterial variances 
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between tho pleadings and abe to be dis- 
regarded, is a most beneficial provision, and 
sliould be literally construed and carried out. 

Id. 


816. In an action against a common 
carrier for not complying with a contract to 
carry or deliver a draft, the complaint 
alleged that it was sipned ‘‘ John Q. Jack- 
son; the proof showed that it was signed 
“John Q. Jackson, agent:” J7eld, that the 
Variance was immaterial. 

Zeigler v. Wells, 28 Cal. 263. 


817. If the answer sets up as a defense, 
in an action on a bill of exchange, a total 
failure of consideration, and the proof 
shows a partial only, the variance is not an 
available one under our practice. 

Plate v. Veya, 31 Cal. 383. 


818. If, in the progress of a trial, evi- 
dence is offered by the plaintiff at variance 
with the allegations of the complaint, and 
the counsel for the defense does not object 
to it at the time, nor move to strike it out 
upon the ground of variance, this error is 
waived, and the court may instruct the 
jury in relation to the whole field of inquiry 
covered by the evidence. 

Boyce v. Cal. Stage Co., 25 Cal. 460. 


819. The designation of a contract by 
an improper term can not be allowed to 
take away a substantial right where all the 
circumstances attending it are fully detailed. 

Godettroy v. Caldwell, 2 Cal. 489. 


820. If a policy of insurance contains a 
clause that if the assured keep gunpowier, 
the same shall be void, and the comp'aint 
avers that the plaintilf faithfully comphed 
with the terms of the policy, and the answer 
does not deny the same, nor set up a3 new 
matter the kceping of gunpowder as a de- 
fense, the fact that gunpowder was kept can 
not be insisted on as a defense. 

Cassacia v. Phoenix Ins. Co., 28 Cal. 628. 


MOTIONS TO CORRECT OR STRIKE 
OUT PLEADINGS. 


Irrelevant, Redundant and Immaterial Jlatter. 


821. It is only irrelevant and redundant 
matter which may be stricken from a plead- 
ing by virtue of the provisions of section 
453, code of civil procedure. 

Jackson v. Lebar, 53 Cal. 255. 


Complaint. 


822. A complaint, whatever may be the 
character of relief souvht, must state only 
issuahble facts and not nere matters of evi. 
dense. Where this rule has been violated, 
a motion by defendant to strike out the irrel- 
evant matier should be sustained. 

Grecn v. Palmer, 15 Cal. 411. 
Bowen v. -iubrey, 22 Ld. 500. 
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823. Immaterial matter should be 
stricken out. 


Larco v. Casancuava, 30 Cal. 560. 


824. Averments of deraignments of 
title in a complaint in ejectment should be 
stricken out. 

Id.; Willson v. Cleaveland, 30 Cal. 192. 

825. Every fact not essential to the 
claiin or defense, should be stricken out. 

Green v. Palmer, 15 Cal. 411. 


826. A motion, made to strike out por- 
tions of a complaint that does not specilis- 
ally point out the objectionable matter, is 
too gencral, and the court mizht propcriy 
deny the motion on that yround. 

People v. Empire M. Co., 33 Cal. 171. 

827. Superfluous matter in a complaint, 
when inserted by itself, should be struck out 
or disregarded, as surplusage. 

Boles y. Cohen, 15 Cal. 150. 


828. Where the husband and wife are 
joine:| as plaintills, and the contract sued on 
aud set forth in the complaint was made be- 
tween the husband only and the defendants, 
the name of the wife as plaintiff was inere 
surplusage, and not a defect of parties under 
the code, and might have been stricken out 
on notice, if insisted. 

Warner v. Str. Uncle Sam, 9 Cal. 697. 

829. If acomplaint be based upon a writ- 
ten contract, a correct copy of which is 
attached to and made a part of the com- 
plaint, and if the averments of the complaint 
put a false construction in law upon the 
terms of the contract, the complaint wiil not 
for that reason be bad, but the erroneous al- 
legations will be regarded as surplusage. 

Stoddard v. Treadwell, 26 Cal. 204. 

830. Matter contained in an amended 
complaint is not irrelevant or redundant to 
a cause of action sct out in the original com- 
plaint in the same action. 

N. &S. Co. v. Kidd, 28 Cal. 673. 

831. Allegations in a complaint which 
are absurd, and the truth of which is im- 
possible, and which are inconsistent with 
other allegations in the same complaint, may 
be disreyarded as surplusage. 

Sacramento v. Bird, 31 Cal. 66. 


833. Where certain material averments 
of the plaintiff's complaint were so defect- 
ively denied that, upon motion, such denia's 
might properly have been stricken out as 
sham and irrelevant, yet without such ob- 
jection made thercto the plaintilf introduced 
proof at the trial in their support: //el/, 
that by introducing said proof the plaintitf 
waived all objections to the sufficiency of 
said denials, and the court properly retused 
an instruction to the jury, asked by the 
plaintiff, to the effect that the facts so averred 
were admitted to be true for all the purposes 
of sail trial. Tynanv. Walker, 35 Cal. G3-t. 

O34. If the plaintiff had regarde:] said 
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denials as insufficient, and desired to take 
advantage of the fact, he should have moved 
to strike them out on the ground that they 
were shem and irrelevant. Under the pro- 
visions of section 50 of the practice act, de- 
nials contained in an answer, which do not 
explicitly traverse the material allegations of 
the complaint, may be stricken out, on mo- 
tion, as sham an: irrelevant. Id. 


835. It is error in the court to strike out 

a counter claim in an answer, without a 
motion being made for that purpose. 

Curtis v. Sprague, 41 Cal. 55. 


836. A replication, scttiug up the statute 
of limitations toa counter claint contained 
in an answer, doe; not authorize the court to 
strike out the counter claim. Id. 


837. A demurrer to a replication, filed to 
a counter claim sect up in an answer, is not 
equivalent to a motion to strike out the 
counter claim. Id. 


838. A motion to strike out portions of a 
plealiny admits only those averments con- 
taincd in said portions which are well 
pleaded. 

O. & V. R. Co. v. Plumas, 37 Cal. 354. 


839. An avermeut of a fact constituting 
the plaintiff's cause of action can not be said 
to be irrelevant or redundant to itself. 

Jackson v. Lebar, 53 Cal. 255. 


840. It is error to refuse to allow a plaint- 
iff to strike out a claim for damages with- 
out regard to the purpose which may influ- 
‘ence him. = This i3 a privilege which is never 
denicd, whether the question be one of juris- 
diction or otherwise. 


Grass V. M. Co. v. Stackhouse, 6 Cal. 413. 


Answer. 


841. In all cases not within the exception 
of tlic statute, an answer without a veri- 
fication to a complaint duly verified, may 
be stricken out on motion; and application 
for judgment, as upon a default, may be 
made at the same time. 


Drum v. Whiting, 9 Cal. 422. 


842. Inability of counsel to obtain defend- 
ant’s verification in time may be good ground 
for an extension of time to answer, but can 
not avail in resisting a motion to strike out, 
and for judzment atter the answer is filed. 


Td. 


843. A verificd answer which jn any part 
contains a distinct denial of a fact material 
to plaintiffs recovery, can not, whatever its 
defects, be treated as a nullity, so as to en- 
title plaintiff to judgment on the pleadings. 

Ghirardelli v. McDermott, 22 Cal. 539. 


844. An answer denying a conclusion 
of law should be stricken out on motion as 
irrelevant, and plaintiff is entitled to judg- 
ment on the pleadings, even if there is an 
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| averment in it, that the action is not prose- 


cuted in the namc of the real party in inter- 
est, and that another person owns the note. 
Wedderspoon v. Rogers, 32 Cal. 569. 


845. Though certain defenses, by way of 
set-off, are pleaded in the answer in a very 
informal aril inartilicial manner, sti:l, if the 
facts showing that they constitute valid 
claims against the plaintiff are sutiicientl 
stated, the defenses ought not to be track 
out. Wallace v. B. R. Co., 18 Cal. 461. 


846. In a proceeding against a board of 
supervisors, in its corporate capacity, to 
procure a writ of mandate, the answer of 
one or more than one of the supervisors in 
his or their own name or names, whether as 
supervisor or otherwise, can not be rezarded 
as the answer of the board, and, on motion, 
will be stricken from the tiles of the court. 

People v. Sups. 8. I°., 27 Cul. 655. 

847. In such case the answer should be 
in form the answer of the board in its azgre- 
gate capacity. Id. 

848. In such case, if an answer is filed in 
due form as the answer of the beard. the 
presumption is that it is the answer of the 
board; and the fact that it was sworn to by 
one member of the board docs not inake it 
his answer, nor is it necessary that such an- 
swer should aver that the board by resolution 
adopted it. Id. 


849. In such case, if two answers are filed, 
each in form the answer of the board, the 
court may ascertain which is the return of 
the majority. Td. 


851. If the defendant files his answer at 
the same time he does his demurrer, the 
court, after overruling the demurrer, ‘has 
no right to strike out an answer which raises 
a defense, because the defendant fails to pay 
the plaintiff twenty dollars, required by a 
rule of court to be paid for the privilege of 
answering when a demurrer is overruled. 

People v. McClellan, 31 Cal. 101. 


852. If an answer is filed raising an issue 
or issues, and a trial is had, and witnesses 
are sworn and examined, and the court takes 
the case into consideration, it can not then 
strike out the answer of the defendant and 
enter his detault, and render judzment for 
plaintiff for the amount claimed in the com- 
plaint. Abbott v. Douglas, 28 Cal. 295. 


853. An answer, notwithstanding an order 
to strike it out, is still entitled to its place 
in the judgment rolL Id. 


854. If the answer has the signature of 
the attorney of record, and that of an as- 
sociate attorney attached to it, the court will 
not strike it out. The court will not try the 
question whether the signature of the attor- 
ney of record was put there by himself or by 
his associate without his authority. 

Willson v. Cleaveland, 30 Cal. 192 
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Answer Filed after the Time for Answering 
Expired. 


855. An answer filed without leave of 
court after the time for answering has ex- 
pired, but before default has been entered, is 
nota nullity, but at most an irregularity. 

Bowers v. Dickerson, 18 Cal. 420. 


856. The court in its discretion may strike 
it out or retain it, or permit another to be 
filed; but plaintiff can not, as of right, have 
such answer struck out. For these purposes 
defendant is not in default until his default 
has been actually entered in accordance with 
the statute. Td. 


857. When plaintiff moves on affidavit to 
strike out a defense as ‘sham,’ the afiidavit 
of defendant that his defense is bona fide 
will defeat the motion. 

Gostorfs v. Taaffe, 18 Cal. 385. 

See Wedderspoon v. Rogers, 32 Cal 569, 
where all the authorities are collected. 


858. A demurrer can not be stricken out 
on motion as a sham and irrelevant defense. 
A demurrer can be disposed of in no other 
way than by the regular mode. 

Larco v. Casancuava, 30 Cal. 560. 


Insufficient Denials. 


860. Where the plaintiff claims that all 
the denials are bad, if the answer contains 
no new inatter, he may test the sufficiency 
of the denials by a motion for judgment 
upon the pleadings, or by motion to strike 
out the answer on the ground that it is sham. 

Gay v. Winter, 34 Cal. 153. 


861. If some of the denials are deemed 
good and the others bad, he may move to 
strike out the latter. Answers consisting of 
denials, which do not explicitly traverse the 
material allevations of the complaint, are 
sham and irrelevant within the meaning of 
the statute. Id. 


862. The complaint alleged the making of 
a note and the indorsement thereof, and the 
answer was a gencral denial in the terms of 
the old gencral issue in assumpsit, that the 
defendant undertook and promised, in man- 
ner aud ‘form, etc.: //eld, that the plaintiff 
would have been cntitled to judgment on a 
motion in the court below to strike out 
the an3wer as a nullity. 
Grogan v. Ruckle, I Cal. 193. 


863. If any fact not essential to the claim 
or defense—in other words, any except issu- 
able facts be stated—tho adverse party may 
move to strike out the unessential parts. 

Green v. Palmer, 15 Cal. 411. 


864. Unless new matter, inserted in an 
amended complaint, is entirely foreign to the 
cause of action in the original complaint, the 
qnestion will not arise on motion to strike 
out. whether the amendment in the amended 
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complaint go further than is allowed by our 
code of procedure touching amendinents. 
N. & 8. Co. v. Kidd, 28 Cal. 673. 


Inconsistent’ Defenser, 


865. If inconsisent defenses be set up, the 
defect must be reached by motion to strike 
out, or in some cases by demurrer; and if no 
objection be taken tu the answer on this 
ground, defendant on the trial may rely on 
any of his defenses, as under the old system, 

Uridias v. Morreil, 25 Cal. 31. 
Klink v. Cohen, 13 Id. 623. 


Election of Counts. 


866. When the defendant is allowed time 
to answer until the plaintiff elects on which 
count of the complaint he will go to trial, 
the plaintiff should serve a copy of the com- 
plaint with the notice of his election. 

Willson v. Cleaveland, 30 Cal. 192, 


JUDGMENT ON THE PLEADINGS. 


867. If an answer in abatement is found 
true, the judgment should not be in bar, but 
that the suit abate. 

Larco v. Clements, 36 Cal. 132. 


868. Whenever the answer fails to deny 
any of the material allegations of the com- 
laint in such form as to put the same in 
issue, the plaintiff is entitled to judgment 
upon the pleadings 
Doll v. Good, 38 Cal. 287. 
869. In a suit on an undertaking as a sub- 
stitute for property ordered to be levied upon 
by virtue of a writ of attachment, where the 
complaint states all the facts necessary to 
constitute a cause of action, and such facts 
are substantially admitted or not suffi- 
ciently denied in the answer, the plaintiff is 
entitled to judgment on the pleadings. 
Fitzgibbon v. Calvert, 39 Cal. 261. 
870. In an action to quiet title, where 
the answer admits that the plaintiff is in 
possession of a portion of the premises sued 
for, and denies his possession of the remain- 
der, the plaintiff can not recover judgment 
upon the pleadings for that portion of the 
premises not admitted to be in his possession. 
Espinosa v. Gregory, 40 Cal. 58. 
871. Where facts showiny the illegality 
of a contract sue! upon are sutliciently 
alleged in the answer, the plaintiff can not 
recover upon the pleadings, although such 
facts are not pleaded or insisted upon as a 
defense. Prost v. More, 40 Cal. 347. 


872. If the complaint be suthicient, judz- 
ment may be rendered on the pleadings 
where the answer expressly admits the ma- 
terial facts stated in the complaint, or leaves 
them undenied, or merely sets up new matter 
in defense which is found substantially insuf- 
ficient to debar or defeat the action. 

Felch v. Beaudry, 40 Cal. 439. 
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873. Where a motion is made by the | and the answer sets up affirmative matter 


plaintiff for judgment on the pleadings, if 
the defendant intends to abandon his answer 
and substitute another one in its stead, he 
must make his application for leave before 
judement is ordered; if he wait till after the 
time, a denial of the application involves no 
abuse of the discretion of the court. Id. 


874. Where the original answer pre- 
sents no defense, and judgment is rendered 
on the pleadings on motion of the plaintiff, 
it is an abuse of its discretion for the court 
to refuse Ieave to the defendant to file a 
sufficient amended answer. Id. 


875. The ground upon which a motion 
made by plaintiif for judgment on the plead- 
ings proceeds in any case 1s that his com- 
plaint is sufficient to warrant it, and that the 
answer presents nothing, either by way of 
denial or of new matter, to bar or defeat the 
action. Id. 


876. If the allegations of the complaint 
are not denied in the answer, the plaintiff, if 
he desires judgment on tke pleadings, should 
move for it before introducing evidence 
to support the complaint. 

Tevis v. Hicks, 4] Cal. 123. 


877. If, in an action to enjoin the de- 
struction of a ditch, the complaint avers 
the ownership by plaintilfs of the ditch for 
the conveyance of water, and that the ground 
over which it passes was vacant and unoccu- 
pied when it was dug, and that plaintiffs 
have used it for years for mining purposes, 
and the answer docs not deny these allega- 
tions, nor sct up any prior right of the de- 
fendaits to the ground over which it passes, 
nor any claim or right of defendants to de- 
stroy it by reason of any custom, the court 
should not, by its judgment, limit or restrain 
the right of the plaintitfs in the use of its 
ditch, but on the pleadings should enjoin the 
defendants from destroying or interfering 
with the same, regardless of the testimony. 

Gregory v. Nelson, 41 Cal. 273. 


878. If the complaint on a promissory 
note, without being veriticd, contains a copy 
of the note, and avers that it has not been 

yaid, a general denial in the answer puts in 
issue the facts of payment, and the plaintiff 
is not entitled to julement on the pleadings. 

Davanay v. Eggenhoff, 43 Cal. 395. 


879. If the answer contains new matter, 
which, if true, would entitle the defendant 
to judgment, end the partics stipulate that 
“all, if any, new matter pleaded in avoid- 
ance * * * shall be taken as proven,” 
tiie stipulation entitles the defendant to a 
judgment. Pond v. Davenport, 45 Cal. 220. 


889. In an action to decide a contest con- 
ecrning the rights of partics to purchase 
state lands, wherein the complaint is insuf- 
ficient to authorize a judgment for plaintiff, 


requiring proof, and the cause 1s submitted 
on the pleadings without the introduction of 
any evidence: //eld, that the cause stands as 
thouzh it had been submitted on the com- 
plaint alone, which, though insufficient to 
entitle the plaintiff to relief, can not of itself 
be made the basis of affirmative relief to 
the defendant. 

Rogers v. Shannon, 52 Cal. 99. 


881. The defendant in such case may have 
judgment for costs, Id. 


882. Judgment can not be rendered on 
the pleadings, on motion of the plaintid, if 
the answer contains a denial of the mate- 
rial allegations of the complaint, even if the 
answer sets up a special defense, separately 
stated, which admits the allegations denied. 

Amador v. Buttertield, 51 Cal. 526. 


883. If the answer contains a denial of the 
maicrial facts alleged, as a cause of action in 
the complaint, and a special defense, stated 
separately, the plaintiff is not entitled to a 
judgment on the pleadings, even if the entire 
cause of action is confessed in the special 
defense. Nudd v. Thompson, 34 Cal. 39. 


RULES APPLICABLE TO PARTICULAR 
ALLEGATIONS, SUBJECTS, PER- 
SONS, CAUSES OR FORMS OF AC- 
TION, AND DEFENSES. 


Account. 


884. The complaint in this case alleging 
that plaintiff and defendaut are members of 
a joint stock company known as the ‘*Miner’s 
ditch company;” that defendants exclude 
plaintilf from participation in the business or 
benetit from it; that they have received large 
sums of moncy from the same, and refuse to 
account or pay him anything, etc., entitles 
plaintiff to a relief by a decree affirming his 
interest, and directing an account. 

Smith v. Fagan, 17 Cal. 178. 


885. In an action against an agent for not 
accounting, etc., a request to account and 
pay over must be alleged in the complaint, 
and proved at the trial. 

Bushnell v. McCauley, 7 Cal. 421. 


886. A complaint in an action for an ac- 
counting, touching the affairs, rents, and 
proceeds of a water ditch, and fora sale of 
the property aud a division of the proceeds, 
which first avers in general terms a copart- 
nership between plaintiffand defendants in 
the ditch, without averring any partnership 
agreement, and then states that plaintiff ac- 
quired his interest in the ditch by the pur- 
chase of an undivided interest from other 
persons than defendants, does not state facts 
sufficient to constitute a cause of action, 
either for a dissolution and settlement of 
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the affairs of a partnership, or for a parti- 
tion. Bradley v. Harkness, 26 Cal. 69. 


887. If the complaint counts only on a 
balance due upon an open, a mutual, and 
current account, the plaintiff can not recover 
a sum due on a special contract in relation to 
& matter not included in the mutual account. 

Hopkins v. Orcutt, 51 Cal. 537. 


A yency. 


888. A declaration setting forth that 
plaintiff had purchased a quantity of goods 
from W.& P., ‘‘then and there acting as 
agent of the defendant,” is only another form 
of declaring that he had purchased from 
the defendant, and is sufiiciently certain to 


prevent any misapprehension of its meaning, 
and is Boal on demurrer. 
Cochran v. Goodman, 3 Cal. 244. 


889. If the complaint charges that the 
defendant maliciously and violently assauIt- 
ed the plaintiff and struck him on the head 
with a heavy club, and the answer admits 
that the defendant struck the pl.uintiff with 
a ‘‘fence pole,” it isan admission that the 
defendant struck the plaintiff substantially 
as charged, but not an admission of the 
alleged malice accompanying the blow. 

Baker v. Hope, 49 Cal. 598. 


A saiynment. 
890. Where a party sets up in his plead- 


ings an assigninent to him of a contract made 
withanother, he must allegea probative trans- 
fer, and the character of it. 

Stearns v. Martin, 4 Cal. 227. 


Arrest. 


890a. Complaint, in cases of, see ARREST 
AND BAIL. 
Attorney. 


891. In declaring against an attorney for 
neglizence, it is only necessary to aver gen- 
erally that he was retained. But if it be 
alleged that he was retained in consideration 
of certain reasonable fees and rewards to be 
paid him, and no future time is stated as 
ayreed upon for the payment of such fee, the 
declaration must aver payment, and the 
omission of this is error. 


Covillaud v. Yale, 3 Cal. 108. 


892. In proceedings in bankruptcy, the 
legal title to the property of the bankrupt 
vests in the assignee, and in an action 
brouzht by the assignee to recover the assets 
of the bankrupt, itis not necessary to aver 
in the complaint, the bankruptcy of the 
bankrupt, nor the appointment of the plaint- 
iff as assignee; but itis sufficient to allege 
that the plaintiff owns the property. The 
facts by which the assignee acquired the 
property are not ultimate, but probative facts. 

Dambmann v. White, 48 Cal. 439. 
7S 


Bills of Exchange and Promissory Notes. 
Complaint. 


893. In an action against the maker of a 
note, or the acceptor of a bill of exchange, 
in which the place of payment is fixed, it is 
not necessary to aver presentment at that 
place and refusal to pay. 

Montgomery v. Tutt, 11 Cal. 307. 


894. A declaration is insufficient which 
treats the maker and guarantor of a note as 
joint makers, and contains no allegation of 
demand and notice. 

Lightstone v. Laurencel, 4 Cal. 277. 


895. An indorser of a note payable on 
demand, no demand being made until thir- 
teen months after the indorsement to p!aint- 
iff, is prima facie not hable. The delay is 
unreasunable. In such case, facts to excuse 
the delay are an essential part of the com- 
plaint, and if not averred therein, it is insuf- 
ficient. Jerome v. Stebbins, 14 Cal. 457. 


896. A complaint in an action commenced 
after the death of the husband, on a note 
and mortgage executed by the husband and 
wife, during the life of the husband, does 
not state a cause of action, unless it aver 
that the husband in his life-time failed to pay 
the note. Brown v. Orr, 29 Cal. 120. 


897. In an action on a promissory note, an 
allegation in the complaint that no ‘ part of 
said note, principal or interest, has been 
paid,” is a suflicient averment of a breach. 

Jones v. Frost, 28 Cal. 245. 


898. In a complaint upon a promissory 
note, an allegation of its non-payment is 
material, andif omitted, the complaint is de- 
murrable. The averment that there is a 
certain amount due upon the note is insufh- 
cient, being a statement of a mere conclusion 
of law. lrish v. Caler, 21 Cal. 71. 


899. If the original note offered in evi- 
dence contains an abbreviation for the word 
‘‘adminmistratrix,” and specitics the rate of 
interest in figures only, and the copy in the 
complaint pives the word in full and states 
the rate of interest in words as well as fig- 
ures, the variance is immaterial. 

Corcoran v. Doll, 32 Cal. 82. 


900. In acomplaint ona promissory note, 
it is not necessary that a consideration 
should be specially alleged. If there is no 
consideration, the defendant should set up 
the want of it as a defense. 

Winters v. Rush, 34 Cal. 136. 


$02. Thecomplaint in an action on a prom- 
issory note set out in hec verba and aver- 
red ‘‘that said note had not been paid, nor 
any part thereof,” etc.; the cnswer thereto 
denied that said note had not been paid, and 
further denied ‘‘that there is duc to the 
plaintiff on said note any sum of money or 
anything:” J/eld, that said denials were of 
immaterial averments only; that said answer: 
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raised no issue, and might properly have 
been stricken out on motion as sham and 
irrelevant. Hook v. White, 36 Cal. 299. 


903. In an action on a promissory note hy 
an indorsee, the fact of the indorsemc.t 
only need be pleaded to show title in the 
plaintiff, and an averment in the answer that 
the plaintiff is not the legal owner or holder 
of the note is but a legal conclusion, and 
raises no issue of fact; aud so an averment 
in the complaint that plaintiff is the owner 
and holder of the note and entitled to receive 
the money due thereon, presents no issuable 
fact, and will be treated as surplusage. 

Poorman v. Mills, 35 Cal. 118. 


905. A complaint on a promissory note 
should allege that the note remains due 
and unpaid. Without such allegation it 
does not state facts sutlicient to constitute a 
cause of action. 

Davanay v. Eggenhoff, 43 Cal. 395. 


Answer. 


906. The failure to make presentment 
at the place named would not discharge the 
debt, but could only be pleaded in defense 
as to the question of costs and damages. 

Montgomery v. Tutt, 11 Cal. 307. 


907. Where a complaint, in an action on 
@ promissory note, executed by two defend- 
ants, averred that the defendants were part- 
ners, and that the note was recued by 
them, and the answer simply denied that 
the defendants were partners, and did not 
deny that they executed the note: //eldd, 
that the averment of partnership was im- 
material, and that plaintiff was entitled to 
judgment on the pleadings. 
Whitehall v. ‘Thomas, 9 Cal. 499. 


908. The execution of the notes, not 
the copartnership of the defendants at the 
time, constituted the material averment. Id. 


909. It is no defense to a note, given by 
one partner to the other for his interest in 
land held jointly by both, that the payee of 
the note had deceived his partner, the maker, 
in the division of the partnership stock, and 
was indebted therefor in an amount equal to 
or greater than the sum due on the note. 

Case v. Maxey, 6 Cal. 276. 


910. As such a division has nothing to do 
with the consideration of the note, it can 
not be set up as a counter claim or defense 
to the action on the note. Id. 


911. If the defendant has been deccived 
in the division of the stock, he should file 
his bill for a discovery and account. Ic. 


912. When such defense was set up in 
the answer in an action on the note: //e/d, 
that all of the answer, except that portion 
admitting the execution of the note and de- 
nying the indebtedness, was properly stricken 
out. Id. 


913. The fact that one of two oblizgors of 
a joint and several promissory note «eliv- 
ered to the payee, at the time of its execu- 
tion, certain property, with instructions to 
sell it and apply the procceds to tie pay- 
ment of the note, which property was re- 
ceived by the payee upon the terms specified, 
does not operate as payment of the nute, or 
work a suspension of the rizht of the payee 
to enforce ita payment by suit against the 
other obligor, according to its terms; and 
where to such action by the payce the de- 
fendant, by way of defense, set up in answer 
said facts, and, in addition, that the plaintiff 
had never returned said property nor ac- 
counted for the same or the procceds of the 
sale thereof: //e/d, that said matters con- 
stituted no defense. 
Hook v. White, 36 CaL 299. 


914. Where, as a separate defense, and 
disconnected with any averment that the 
money was her separate property, it is 
averred that before the commencement of 
the action defendant had fully paid and dis- 
charged the note by payment thereof to the 
wife of the payee, the averment is as insufli- 
cient to bar the action, as a plea that the de- 
fendant had paid the money to any other 
stranger who had no authority to receive it. 

Felch v. Beaudry, 40 Cal. 439. 


915. Where the payor of a note is not the 
trustce of the wife of the payee nor charved 
with the care of her estate, it is no defense 
in action to recover on the note, that the 
consideration mentioned therein was a con- 
veyance of the separate property of the 
wite, and that her husband was endeavoring 
to defraud her out of it by recovering for 
himself in such action. Id. 


916. The fact that, contemporaneously 
with a promissory note, a parol agreement 
was made, that the note should be payable 
only out of the surplus arising from the sale 
of goods assigned to the payor, as security 
for a debt due him, it appearing no such 
surplus has arisen, is no detense in a suit on 
the note. Guy v. Bibend, 41 Cal. 322, 


917. An answer to a complaint on a 
promissory note, which denies that the note 
remains unpaid, and that anything remains 
due thereon, raises an issue which devolves 
on the esa the onus of proving non-pay- 
ment, by production of the note or other- 
wise. F.& M. B. v. Christensen, 51 Cal. 572. 


918. An answer toa complaint on a note 
which avers that the note was satistied on 
the day it became due by payment to the 
original holder without notice of any assign- 
ment, raises an issue, even if the suit is 
brought by an assignee. Id. 


919. The doctrine of Grogan & Lent v. 
Ruckle, 1 Cal. 158, that where an action is 
brought by an indorsce against the maker of 
Q& promissory note, it is not necessary that 
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the latter should deny the indorsement un- 
der oath, reconsidered and atlirmed. 
Grogan v. Ruckle, 1 Cal. 193. 


920. A party is not required to deny an 
indorsement under oath. 


Young v. Bell, 4 Cal. 201. 


921. An answer to suit on a promissory 
note by the assignee, which sets up as one 
defense, first, that the note was made pay- 
ab'ie to order, and was afterwards fraudu- 
lently altered by inserting the word ‘‘bearer” 
instead of the word ‘‘order;’’ second, that 
she deiendant paid the note before assign- 
ment; third, note was assigned to plaintiff 
after maturity, etc.: J/eld, suticient asa de- 
sense, Sherman v. Rollberg, 11 Cal. 39. 


922. If the complaint in an action by the 
assicnce of a promissory note avainst the 
maker avers that the note was assizned to 
the plaintiff fur a valuable consideration be- 
fore maturity, and is sworn to, an answer 
which demes that the note was for a valu- 
able consideration indorsed and delivered by 
the payee to the plaintiff before maturity, or 
at any other time, duces not put in issue the 
fact of the assignment before maturity; but 
if it puts in issue anything, it is only the 
allegation that the assignment was made for 
@ valuable consideration. 

Morrill v. Morrill, 26 Cal. 288. 


923. Where a promissory note is signed 
by two persons in the same manner, with 
notiiing on the face of the note to show that 
onc was mercly a surety, he can not set up 
in dcfense that he was such, and that the 
plaintiff had not sued in due time, and had 
given no notice of demand and protest. 

Kritzer v. Mills, 9 Cal. 21. 


924. Where, in an action on a lost note, 
a verified complaint alleges that on a par- 
ticular day the note in question was made by 
defendant, and delivered to plaintiff, an an- 
swer denying the making and delivery of the 
note on the day mentioned is insutficient. 
Such denial does not reach the substantial 
matter of the averment, and only raises an 
immaterial issue as to time. 
Castro v. Wetmore, 16 Cal. 379. 


925. Where, in an action on a lost note, 
the complaint, verified, alleges the loss, 
stating particularly the circumstances there- 
of, an answer denying that the note was lost 
as alievzed dves not put in issue the fact of 
logs, Which is the gist of the averment, but 
only the circumstances of the loss, which 
are collateral and immaterial. Id. 


926. If the complaint, not verified, set 
out the note, and avers assignment thereof 
by payce to plaintiff; answer, general denial: 
ffeld, that the answer does not admit, but 
denies the assignment, and hence, the plaint- 
iff must prove it, and is not entitled to judg- 
ment on the pleadings. 

Hastings v. Dollarhide, 18 Cal. 390, 


927. In defense to an action on a promis- 
sory note, it is not sufficient to plead, in 
general terms, want of consideration, and 
that the note was obtained by fraud; the 
answer should set out the circumstances un- 
der which the note was given, and point out 
the facts which constitute the fraud. 

Gushee v. Leavitt, 5 Cal. 160. 


928. It is not a good plea to allege that a 
note sued on is the property of another, 
and not of the plaintiff, without showing 
some substantial matter of defense against 
the one asserted to bo the owner, and which 
could not be set up against the plaintiff. Id. 


929. Where the pleadings are verified and 
the complaint contains an allegation that the 
note in suit was assigned by the payee to the 
plaintiff for a valuable consideration by an 
instrumemt in writing, the fact of the as- 
signment is not put in issue by a denial that 
the assignment was in writing and for a 
valuable consideration. 

Randolph v. Harris, 28 Cal. 561. 


930. If the complaint in a suit on a note 
avers that the defendant made and delivered 
the note to the plaintiff, and that the plaint- 
iff is atill the owner and holder, the allcya- 
tion that plaintiff is the owner and holder is 
but a conclusion of law, and an answer de- 
nying it, but admitting the other allegations 
of the complaint, raises no material issue. 

Wedderspoon v. Rogers, 32 Cal. 569. 


931. Where, to an action upon a promis- 
sory note, an agreement of composition 
between the debtor and his creditors, in- 
cluding the plaintiff, is relied upon as a de- 
feuse, such agreement must be spccially 
pleaded, and can not be considered under a 
plea of accord and satisfaction by the giving 
of new notes. Smith v. Owens, 21 Cal. 1). 


932. If a defendant would resist the pay- 
ment of a promissory note, given for mining 
stock, on the ground that the seller made 
fraudulent representations, as to the value 
of the mine, the answer should set up the 
defense, and aver cither that the stock was 
valueless to either party, or that the defend- 
ant had offered to return it and rescind the 
contract. Gifford v. Carvill, 20 Cal. 589. 


Breach, Assignment df. 


933. A complaint, alleging that the de- 
fendants sold to plaintiffs a certain share of 
fruit growing in an orchard, and after the 
sale executed a warranty that the share of 
aes should be at their disposal, and 
urther alleging a demand for the same, and 
the refusal of the defendant to deliver, should 
have contained an assignment of the breach 
of the guaranty. 

Dabovich v. Emeric, 7 Cal. 209. 


| Certiorari. 
934. A complaint which avers that plaint- 
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iff is the owner of a ferry franchise over a 
stream, and that the board of supervisors 
have granted license to another person to 
establish a ferry within less than one mile of 
plaintiff’s ferry, without having published 
the notice required by statute; and that such 
ferry is not required by public convenience, 
nor rendered necessary by the intervention 
of any creck or ravine; and that the reason 
given by the board, in their minutes, for 
granting the license, was, that no legal ex- 
cuse was shown why it should not be grant- 
ed, states sufiicienf facts to authorize the 
issuance of a writ of certiorari. 

Murray v. Maripoga, 23 Cal. 492. 


See CERTIORARI. 


Claim and Delivery. 


935. If the complaint, in an action to re- 
cover the possession of personal property, 
avers that the ‘‘plaintiff was the owner and 
in possession of the property,” this aver- 
ment is not traversed by an answer which 
denies that the ‘plaintiff was the owner, 
and entitled to the possession of tho prop- 
erty.” Richardson v. Smith, 29 Cal. 529. 


936. In an action for the recovery of 
personal property, the complaint alleged 
ownership and a taking by defendant; and 
the defendant in his answer denied the own- 
ership, and justified the taking, under an 
execution Issued to him as sheriff, against 
one L.: J/eld, that the defendant was not 
bound to anticipate the case of the plaintiff, 
or to assume that he claimed as vendee of L., 
and that the answer averred all that was 
necessary to make up the material issue. 

Grum v. Barney, 55 Cal. 254. 

937. In an action for the claim and de- 
livery of personal property, the plaintiff 
should not state in his complaint the par- 
ticular facts upon which he claims the title 
and right of possession to be in him, and 
wrongful detention, and also aver the par- 
ticular facts upon which his title and right 
of possession are claimed; a denial of the tirst 
averments is sufficient, without a denial of 
the latter. Nudd v. Thompson, 34 Cal. 39. 


938. The allegation that the defendant 
“has failed, refused and neglected so to re- 
turn” the property sued for, is not an aver- 
ment of the special and formal demand and 
refusal to deliver, required in actions of this 
kind. Campbell v. Jones, 33 Cal. 507. 


939. Under our practice, in an action for 
taking and carrying away goods, «n alle- 
gation in the complaint, that the defendant 
took and carried away the poods, is equiva- 
lent to an averment that the defendant con- 
verted the goods to his own use. 

Hutchings v. Castle, 48 Cal. 152. 

940. A complaint in trover for taking 
ersonal property must aver a Conversion 
ithe seme. An averme.:t that the defend- 


ant unlawfully, fraudulently, willfully, and 
maliciously took the property is not an aver- 
ment of a conversion. 

Triscony v. Orr, 49 Cal. 612. 


941. In an action of trover brought by 
an administrator to recover the value of per- 
sona] property belonging to the estate and 
converted by the defendant, an averment in 
the complaint, that the estate owned and 
possessed the property, 1s equivalent to an 
averment that the administrator owned and 
possessed it. Ham v. Henderson, 50 Cal. 367. 


942. An averment ina complaint thata 
defendant unlawfully took personal property 
is a mere averment of law, and an averment 
that he fraudulently took it, without stating 
the facts which constitute the fraud, is not a 
statement of an issuable fact. Td. 


See CLAIM AND DELIVERY. 


Common Carriers. 


943. In an action to recover damages 
against a common carrier of passengers for a 
refusal to carry plaintiff, it 1s not necessary 
to allege a tender of the fare. It issuflicient 
to allege that plaintiff was ready and willing 
to pay the defendant such sum of money as 
it was legally entitled to charge. 

Tarbell v. C. P. R. Co., 34 Cal. G16. 


944. A complaint which does not state the 
date of the draft, which was lost by a com- 
mon carrier, the amount for which it was 
drawn, the time when it was payable, or to 
whom payable, is insufficient. 


Zeigler v. Wells, 23 Cal. 179. 


Common Counts. 


945. The common counts can not be 
united in one count as one cause of action, 
without any specitication of the sums due 
upon each several cause. 

Buckingham v. Waters, 14 Cal. 146. 
Cordier v. Schloss, 18 Id. 576. 


946. The promise to pay alleged in the 
common count In assumpsit, Was a mere con- 
clusion of law from the facts stated, and 
need not be averred under the new code, 
which requires only the facts to be stated. 

Wilkins v, Stidger, 22 Cal. 231. 

947. A count, in the ordinary form of 
counts in indebitatus axsumpsit, for goods sola 
and delivered, and money paid and expended, 
Is suflicient, under our system of practice. 
If the allegations are deemed too general, tlie 
defendant can apply for and obtain an order 
upon the plaintilt to furnish a bill of particn- 
lars. Freeborn v. Glacicr, 10 Cal. 337. 

Magee v. Kast, 49 ld. 151. 


Conditions Precedent. 


948. In pleading title to land, under an act 
of the legislature which prescribes conditions 
upon the performance of which the title may 
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be secured, it is necessary to aver a perform- 
ance of ali the acts required by the statute. 
People v. Jackson, 24 Cal. 630. 


949. A gencral averment of the perform- 
ce of conditions precedent is sufiicient in 
cases of contract, but, in all other cases, the 
facts showing a performance must be special] 
pleaded. 1d. 
950. The plaintiffs held certain security 
on real estate for tho payment of an indebt- 
edness of M. to them, but gave up and can- 
ecled such security upon B. executing a bond 
in their favor, the condition of which was 
that B. should pay to the plaintilfs such 
amount, not exceeding four thousand dollars, 
as should be found duo to them from M. 
after sale of certain goods and the winding 
up of the accounts of M. with the plaintifis, 
the payment of which bond was guaranteed 
by ti:o defendant under the same conditions 
expressed tierein: //e’d, in an action on the 
deicndant’s guaranty, that the want of an 
averment in the complaint of the winding 
up of the accounts of the plaintiffs with 
M., or any averment cquivalent thercto, 
rendered tic complaint substantially defect- 
ive, and judgment was given for the defend- 
ant on demurrer to the complaint. 
Mickle v. Sanchez, 1 Cal. 200. 


951. An allegation that the plaintiff has 
fully performed on his part all conditions of 
the contract is an allzation of performance 
suiliviently explicit under section 60 of the 
practice act. 

C. 8. N. Co. v. Wright, 6 Cal. 258. 

952 Where the payment of a promis- 
soxvy note is, by agrecment of ae a made 
conditional upon the payment by the payec 
of a certain debt of the payor, such payment 
is a condition precedent to plaintiil’s right to 
recover on the note, and must be averred in 
the complaint to have been made. 

Rogers v. Cody, 8 Cal. 324. 

953. Where A. sold a lot of land to B. and 
delivered possession, and in a written con- 
tract respecting the same it was stipulated, 
among other things, that in the event that 
Bb. should be dispossessed by legal judgment 
at any time within three years, A. should 

y back to B. two thousand dollars; and 
should suit be brought azainst B. for the lot, 
then JB. should notify A. of it, in order to 
enable him to assist in the dcfense of the 
title: J/eld, that the giving of the notice by 
B. to A. of the institution of suit avainst 
B. for the lot, was indispensable to enable 
B. to recover of A. on such contract. 

Bensley v. Atwill, 12 Cal. 231. 

954. In a suit on such contract, B. should 
aver that le had been evicted after notice to 
A. The payment of the moncy is depend 
ent on this tact. I 

955. In an action ona claim againsta 
county, the plaintiff must aver all the mat- 
ters required by the statute in relation to 
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his presentation of the claim to the board of 
supervisors, and their rejection of the same. 
An averment that the claim has been duly 
presented and rejected is not sufficient. 
Rhoda v. Alameda, 52 Cal. 350. 


956. A general allegation in a pleading of 
the performance of a condition procelent 
ig insufficient, except in cases of contract, 
when it is authorized by statute. Id. 


957. In a suit in equity to set aside a 
judgment by default on a return by the sher- 
iff of personal service, on the ground that de- 
fendant in fact was not so served, and never 
had any notice of the proceedings, and that 
he had a valid defense to the action, the al- 
legations relative to hia defense showed that 
it was based upon an executory agrecment, 
by the terms of which certain things were to 
be done by plaintiff, and in consideration 
thereof he was to be released from the debt 
for which the action was brought: //eld, that 
the allegations are insufficient in this, that 
they do not state that any of these things 
were performed by him, or that he ever 
Offered or was, or has been at any time, 
ready or willing to perform the same. 

Gibbons v. Scott, 15 Cal. 254. 


958. In pleading title to land under an 
act of the legislature which prescribes condi- 
tions upon the performance of which the title 
may be recovcred, it is necessary to aver a 
performance of all the acts required by the 
statute. People v. Jackson, 24 Cal. 632. 


959. If the contract sued on is exec- 
utory, and cach party has something to per- 
form before the other can be placed com- 
pletely in default, the party seeking to en- 
force it against the other must aver in his 
complaint a performance, or tender of per- 
formance, or a readiness to periorm, on his 
part. Barron v. Frink, 30 Cal. 486. 

Osborne v. Liliott, 1 Id. 337. 


960. A general averment of tho perform- 
ance of conditions precedent is sufiicient in 
cases of contract, but, in all other cases, the 
facts showing a performance must be specially 
pleaded. People v. Jackson, 24 Cal. 632. 


Consmracy. 


961. Where two or more persons are 
sued for a joint wrong done, it may be neces- 
sary to prove a previous combination be- 
tween them in order to secure a joint recov- 
ery; but it i3 not necessary to aver this pre- 
vious combination in the complaint, ial if 
averred, it is not to be considered as of the 
gist of the action. 

Herron v. Hughes, 25 Cal. 560. 

See Dreux v. Domec, 18 Cal. 83. 


Contract. 


962. A complaint which states the facts of 
the case in ordinary and concise language 
is not demurrable, because such statement 
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shows that the plaintiff is entitled to recover 
upon two different legal grounds. 
Mills v. Barney, 22 Cal. 240. 
963. Under the forms of pleading at com- 
mon law, the vendee of chattels sold with 
a warranty of title could, on a breach of 
the warranty, recover damages in assuimpsit, 
or he might sue in an action on the case for 
deccit, if there had been deceit, as well as 
warranty of title; but, in the first case, he 
must aver specially that the defendant war- 
ranted his title to the property, and that a 
breach of the warranty had occurred, and in 
the latter, that the defendant falsely or 
fraudulently represented himself to be the 
owner of the property, and that he knew his 
representations were false. 
Miller v. Van Tassel, 24 Cal. 458. 


964. A complaint for breach of a con- 
tract must state a breach in unequivocal 
language. Moore v. Besse, 30 Cal. 570. 


965. In an action to recover damages for 
breach of a contract, it is sutlicient, so faras 
a demurrer is concerned, to aver in the com- 
plaint the contract, the breach complained 
of, and general damages. 

Barber v. Cazalis, 30 Cal. 92. 


966. In an action against the owner of a 
building to enforce a mechanic’s lien thereon, 
brought by a party who has furnished mate- 
rials to the contractor for the construction of 
the building, the defendant, in order to 
avail himself of a breach of the contract by 
the contractor, must make it a part of his 
defense by proper avezments in his an- 
awer. Blethen v. Blake, 44 Cal. 117. 


967. In an action for breach of promise 
of marriage, the ifterposition of a defense 
that the character of the plaintiff is unchaste, 
even if unsuccessful, ought not, per se, to ag- 
gravate the damages, unless it 1s interposed 
in bad faith, from malice, wantonness, or 
recklessness. 

Powers v. Wheatley, 45 Cal. 113. 


968. The fact that the vendor of land is 
not within the jurisdiction of the court, is no 
defense to an action, in his name, for the 
purchase money, although the vendce has 
not yet received his deed, and is not entitled 
to it by the terms of the sale, until all the 
purchase money is paid. 

Rourke v. McLaughlin, 38 Cal. 196. 


969. The law of pleading requires the com- 
plaint on a simple contract to state the par- 
ticular consideration for the defendant's 
promise declared on. 

Moore v. Waddle, 34 Cal. 1435. 


970. This rule has its exceptions, as in 
cases of bills of exchange and promissory 
notes, where the consideration isimplied. Id. 


971. In declaring on aspecialty, the gen- 
eral rule is that no consideration need be al- 
leged, except when the performance of the 
consideration is a condition precedent. Id. 
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972. When the plaintiff scts out in his 


complaint the contract sued on in the terms 
in which it is written, and then puts a false 
construction on its terms, the allegation re- 
pugnant to its terms should be reyarded as 
surplusage. 


Love v. 8. N. L. Co., 32 Cal. 639. 
973. Where in an action for the breach 


of a contract in writing, under seal, made 
between defendant and G., and G. assigned 
the contract to plaintiff by a writing indorsed 


thereon, not under seal, and not expressin 
the consideration for said assignment, of al 
which the defendant had due notice, but the 
complaint alleged said assignment to have 
been made fora valnable consideration: //edd, 
that this was suflcient to show that the in- 
terest of G. in the contract passed to plaint- 
iff, and authorized him to maintain an action 
thereon in his own name. 

Moore v. Waddle, 34 Cal. 145. 


974. In a suit for the recovery of the pur- 
chase money of land, founded on a contract, 
in which the plaintitf contracted to deliver a 
warranty deed for the land, the defendant, in 
his answer, denied that the plaintiff was law- 
ful owner, or that he had any title to the 
land: Held, that to have enabled him to 
rescind the contract, the defendant was 
bound to aver and show a paramount title 
in another, and that failing in this, his de- 
fense to the action was defective. 

Thayer v. White, 3 Cal. 228. 


975. In order to rescind a contract for the 
sale of land, on the ground that the vendor 
can not perform it, because he has no title to 
the land, it is necessary for the vendea to 
aver and show an outstanding paramount 
title in another. Riddell v. Blake, 4 Cal. 264. 


976. In an action to rescind a sale of 
real estate, on the ground of fraudulent 
representations, security, averred in the 
complaint to have been given for the paur- 
chase money will be presumed to be ade- 
quate unless the contrary is expressly av erred. 

Purdy v. Bullard, 41 Cal. 444. 


976a. In order to recover possession of 
premises on the ground of rescission of con- 
tract the plaintiff must allege a repayment 
or tender of the amount paid by the defend- 

ant at the exccution of the contract. 
Bohall v. Diller, 41 Cal. 532. 


977. In an action to compel defendant to 
execute a deed of real estate held by him, 
the complaint allezed that the property was 
purchased by plaintiff of one C., and by 
agreement with detendant was conveyed di- 
rectly to him as security for a debt, he to 
make a deed to plaintiff upon its payment, 
and that the debt was subsequently paid and 
the deed demanded; but the complaint failed 
to aver that defendant, upon the demand, re- 
fused, or at any other time has refused to 
execute the deed: J/eld, that the failure to 
aver refusal is fatal to the action, and may 
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be taken advantage of on the ground that the 
complaint dues not state facts sufficient to 
constitute a cause of action. 

Dodge v. Clark, 17 Cal. 586. 


978. Where the contract must be in 
writing under a statute, yet it is not neces- 
sary in the complaint to show that fact. 

Waketield v. Greenhood, 29 Cal. 599. 


979. Where in reducing an agreement to 
writing, a material clause has been omitted 
by mistake, a party seeking to avail himself 
of the actual contract must obtain areforma- 
tion of the writing, either by a distinct 
proceeding to reform it, or by rl aacaret 
pleading the mistake in the action in which 
the contract is sourht to be used, and asking 
its correction as independent relief. Under 
a pleading which simply states the terms of 
a contract, the re Rees of a written 
agreement respecting the subject-matter can 
not be followed by oral proof of a material 
clause aliezed tu have been omitted by mis- 
take from the writing. 

Pierson v. McCahill, 21 Cal. 122. 


960. Where the complaint sets out a con- 
tract for the performance of work, and 
alleges that the completion of the work was 
“‘ prevented,” the action is upon the con- 
tract—part performance and prevention. 

Cox v. McLaughlin, 52 Cal. 590. 

981. In such a case, the fact that the com- 

laint does not allege damages by reason of 
and profits on the whole job doves not 
chanve the character of the pleading, nor the 
proots necessary to sustain it. Unless pre- 
vention is proved and found, the plaintitf is 
not entitled to recover. 


982. A contract in writing may be de- 
clared on according to its legal effect, or in 
hec verba. Where the contract is made 
snide of the complaint, it must show upon its 

ein direct terms, and not by implication, 
all the facts which the pleader would have 
to allege in the mode of pleading by aver- 
ment, and where the contract is of such 
character, it is nore consistent with the mode 
of pleading prescribed in the practice act, to 
declare on it in juec verti. 

Joseph v. Holt, 37 Cal. 250. 


983. The complaint alleged that the plaint- 
iffs cntered into a contract with the S. & M. 
R. R. Co. (afterward merged into aud con- 
solidated with the ilotondaut) for the con- 
struction of a tunnel—the contract price to 
be paid upon estimates of the chief engincer; 
and that the enyincer, by collusion with the 
company, and for the purpose of defrauding 
the plaintiffs, omitted curtain work trom his 
estimates. Upon the trial, the plaintiffs of- 
fered to prove that he did extra work, on the 

romise of the enzincer (subsequently ratitied 
by the president of the company), that they 
should be paid for it, as for similar work un- 
der the contract: //e/?, that as the plaintiffs 
had not sucd for extra worls, but for work 


doné under the original cont:act, the 
evidence was not admissible. 


Hinkle v.S. F. & N. P. R. Co., 55 Cal. 627, 


984. If the defendant justifies an alleged 
trespass on the plaintiti’s tend. under a con- 
tract made with a superintendent of streets 
to grade a public street, and annexes a Copy 
of the contract to his answer, and the 
plaintiff fails to file an atfidavit denying the 
contract, its genuineness and due execution 
are admitted, and it is error to exclude it 
as evidence, when offered without proof of 
its execution and genuineness. 

Sloan v. Diggins, 49 Cal. 38. 


985. The admission of the genuineness 
and due exccution of a contract, a copy of 
which is annexed to an answer, by a failure 
to file an affidavit denying it, is an admission 
that the contract is what it purports on its 
face to be, and that the matters recited in it 
are truc, and that it was executed and de- 
livered by the parties who signed it, and in 
the capacity in which they appear to have 
acted. Id. 

986. An averment in a complaint that a 
contract was signed by C., chairman of the 
board of supervisors, under authority from 
the board, is not demurrable on the ground 
of uncertainty because not averring directly 
that C. was chairman of the board and had 
authority to make the contract. 

Babcock v. Goodrich, 47 Cal. 488. 

987. If a contract for the erection of a 
county jail is attached to, and made a part of 
@ compiaint, and the court-house is to he 
erected on a block of landat O., the county 
seat, it is asufficient averment that the block 
of land is at the county seat. Id. 


988. An averment in a complaint that a 
county seat has been removed is suthcient, 
without setting forth all the proceedinus re- 
sulting in the removal, such as the petition 
for an election, an election, etc. Id. 


989. If a complaint avers that a county 
seat has been removed from one place to 
another, and there is an old act fixing the 
county seat in the former place, the court, 
in support of the averment, will take judi- 
Cial notice of the fact that the county seat 
may have been removed by an election to 
the latter place, under the law allowing such 
removals. Id. 

990. As against the plaintiff, the pre- 
sumption is that his complaint correctly 
states the contract which was the cause of 
action. Johnson v. Moss, 45 Cal. 515. 


991. If a contract is made with two per- 
sons jointly, and one of them sues on it asa 
several contract with him, the dcfendant 
can not take advantage of the non-joinder of 
the other party to the contract, unless he 
pleads it. Trenorv.C. P. R. Co., 50Cal. 222. 


992. In a complaint for damages for vio- 
lation of a contract containing mutual 
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covenants, it is not necessary for’ the 
plaintitf to state the facts showing the per- 
formance of conditions precedent on his 
part, but he may state generally that he 
duly performed all the conditions on his 
part. Griffiths v. Henderson, 49 Cal. 566. 


993. In an action to recover money 
alleged to be due on a contract, an allegation 
that the sum sued fur is now due is a mere 
conclusion of law. 

Doyle v. Phoenix Ins. Co., 44 Cal. 264. 


994. In an action on the lease to recover 
from the lessee taxes paid by the lessors, 
and which were levied on the property dur- 
ing the last six months of the term, the com- 
plaint, in order to show a breach of the 
covenant, should contain an averment that 
during the six months the lessee had received 
as rents and profits from the property a sum 
sufficient to pay the monthly rént and taxes, 
and if the sum received be not sufficient to 
pay all the rent and taxes, it should at least 

e averred that some amount was reccived 
by the lessee during the six months, which 
would be applicable to the taxes. 

Salisbury v. Shirley, 53 Cal. 461. 

995. If a complaint avers that a contract 
was made for the sale of real estate, it is 
not necessary to aver that 1t was in writing, 
for the presumption is that it was in writing. 

McDonald v. M. V. H. Ass., 51 Cal. 210. 


996. A finding of fact that a contract 
was macle to sell real estate need not state 
that the contract was in writing, for it is 
presumed to be in writing. 


997. In case of a breach of contract to 
convey land, the complaint must allege a 
tender of a conveyance. 

Bohall v. Diller, 41 Cal. 532. 


998. An averment in a complaint, that an 
agreement was made to sell land, is sufti- 
cient, without allevsing that it was in writ- 
ing and siened. If denied, the proof must 
show that it was in writing and signed. 

Vassault v. Edwards, 43 Cal. 458. 

999. In an action on a Contract to pay 
money, the complaint must allege that the 
defendant has not paid the indebtedness for 
the recovery of which the action is brought. 
An allegation that the whole thereof is now 
due, is not sufficient. 

Roberts v. Treadwell, 50 Cal. 520. 


Contract Builders. 


1000. Under the rules of pleading estab- 
lished by the code, the party to a written 
contract for the erection of a building who 
has performed his part of it by the erection 
of the same, can bring an action avainst the 
other party who has failed to fulfill for work 
and labor done and pertormed; but the com- 
plaint must aver the execution of the con- 
tract, its terms, the performance of the same 
on the part of the pluintill, and the non-per- 


formance by the other party, and the dam- 
ages thereby sustained. If, by the terms of 
a contract, the party who has failed to fulfill 
was to execute his note for the moncy due, 
payable at a future day, his failure to do so 
should be averred, for the ground of action 
against him is his failure to execute the note. 
O’Connor v. Dinzley, 26 Cal. 11. 

1001. In such case, if there has been any 
variation from the terms of the written con- 
tract in the progress of the work, by consent 
of the parties, that fact should also be 
averred, and the performance of the contract 
as varied, Id. 


1002. A complaint on a written contract, 
concerning the building of a house, in which 
the defendant agrees to pay all bills against 
the house, or litigate the same before paying 
them if he deemed them unjust, must aver a 
breach of the condition. Itis not sutlicient 
to merely aver that the defendant lias tailed 
to pay. Fisher v. Pearson, 48 Cal. 472. 

1003. If, in such action, the contract con- 
tains a clause by which the defendant agrees 
to pay all bills against the housc, for which 
the plaintiff has not made himself personally 
liable, the complaint to recover such bills 
must aver that the plaintiff had not male 
himself personally liable for them. Id. 


Corporations. 


Complaint. 


1004. The allegation that plaintiff is a 
corporation organized and existing under the 
laws of the state is sutlicient to establish the 
legal capacity to sue. 

Cal. S. N. Co. v. Wright, 6 Cal. 258. 


1005. A note was executed by the defend- 
ant, payable to the ‘‘ board of trustees of the 
Sonoma academy or their successors in office,” 
and specitied that ‘‘no change in the name, 
character, or manavement of the said acad- 
emy ” should affect the hability of the payor. 
The complaint of the ‘* Cumberland college” 
stated that the plaintiff was a corporation, 
and the same institution of learning tormerly 
known as the ‘‘Sonoma academy; that the 
academy was, after its establishment, changed 
to “Cumberland college,” and that the note 
was the property of the plaintilf: //e//, that 
this complaint showed a good cause of action 
in the plaintiff. 

Cumberland College v. Ish, 22 Cal. 641. 


1006. In suit against a mnnicipal corpora- 
tion on its bonds, the complaint sets out the 
bonds; avers the detendant to be a corpora- 
tion; that the corporation made and delivered 
the bonds upon pood consideration, under an 
ordinance passed by the proper agents of the 
corporation, having authority for that pur- 
pose, and that detendant has failed to pay: 
H{eld, that the complaint shows, prima facie, 
aliability on the part of the corpuration; and 
that it was not necessary to set out the or- 
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dinance, or the vote, or other proceedings | her own right and as her separate property” 
of the corporate agents, or give any further | are mere surplusa.ze. 


description of the agents of the corporation. 
Underhill v. Sonora, 17 Cal. 172. 


1007. A complaint in an action brought 
by a justice of the peace against a county 
for services rendered as justice for the 
county, which inerely alleges that the plaint- 
iff, as justice of the peace, performed services 
at the request of the district attorney for the 
county, In cases Wherein the people of the 
state were plaintiffs to the amount of three 
thousand two hundred dollars, ‘‘and that 
the defendant thereby became and is lable 
to psy the said sum,” does not state facts 
sutiicicnt to constitute a cause of action. 

Miner v. Solano, 26 Cal. 115. 


1008. The right to sue a county is not 
limited to causes of tort, malfeasance, etce.; 
but is given in every case of account after 
prescncation to, and rejection by, the 
board of supervisors. The complaint 
must aver such presentment. 

Price v. Sacramento, 6 Cal. 254. 


1009. In an action against a county the 
complaint must show that the claim has been 
first presented to the board of supervisors, 
and becn by them rejected. 

McCann y. Sierra, 7 Cal. 123. 


1010. A complaint in an action against a 
county for dumayes sustained by the loca- 
tion of a pubiis highway over plaintiff's 
land, laid out under tho act of 1861, fails to 
siate a cause of action, unless it avers that 
the plaintiT hud attempted to come to an 
agpreement with the board of supervisors as 
to the amount of damages sustained, and 
could not agree with the board as to such 
amount. Lincoln v. Colusa, 28 Cal. 602. 


Answer. 


1011. The rule which requires a defend- 
ant to answer positively as to the facts 
alleged in a verilicd complaint which are 
presuipptively within his own knowledge, 
applies to municipal corporations, 

Gas Uo. v. San Francisco, 9 Cal. 453. 


1012. There may exist the best reasons 
for a different rule of pleading when a muni- 
cipal corporation is a defendant; but this 
court can make no distinction, because the 
cole makes none. Id. 


1013. In an action against a corporation 
to recover dividends which have accrued on 
its stock, if the plaintiff avers ‘that from 
a date named, she was, has been, and still 
is, the owner in her own right, and as her 
separate property, of the stock” the answer 
raises an issue if it denies that, at the date 
named, ‘‘the plaintiff was, has since been, 
or still is, the owner in her own rizht, and 
as her separate property,” of the stock. The 
qualification of the denial by the words ‘‘in 


Dow v. G. & C. M. Co., 31 Cal. 629. 


1014. Where the answer in a suit against 
a corporation on its note relics simply on 
the want of power of the corporation tu issue 
notes, the defendant can not afterward ob- 
ject that the plaintiff has not shown that 
the oflicers executing the note were em- 
powered by the corporation to do s0. 
Smith v. Eureka I. M. Co., 6 Cal. 1. 


Co-tenants. 


1015. In an action by a tenant in common 
against his co-tcnant, who is in the sole pos- 
session of the premises, to recover a share 
of the profits of the estate, a complaint 
which avers a tenancy in commen between 
the parties; the sole and exclusive possession 
of the premises by the defendant; the re- 
ceipt by him of the rents, issues, and protits 
thereof; a demand by the plaintiff of an ac- 
count of the same, and the payment of his 
share; the defendant’s pclae: and that the 
rents, issues, and profits amount to cighty- 
four thousand dollars, is insutlicient to sup- 
port the action. 

Pico v. Columbet, 12 Cal. 414. 


1016. In such complaint there are no spe- 
cial circuinstances alleged which withdraw 
the case from the ordinary remedies at law, 
and require the interposition of equity. The 
action is a common law action of account; 
and, viewed in tuis light, the complaint is 
fatally defective in not averring that the de- 
fendant occupied the premises upon any 
azreement with the plaintiff, as receiver or 
bailiff of his share of the rents and protits. 
It is essential to a recovery that this circum- 
stance exist, and equally essential to the 
complaint that it be alleged. Id. 


1017. In a complaint to obtain partition 
of land, a general allegation that ‘ the prem- 
ises can not be divided by metes and bounds 
without prejudice,” is suilicient, without an 
allegation of the facts upon which the plaint- 
uf relies, to obtain a particular mode of par- 
tition. De Uprey v. De Uprey, 27 Cal. 329. 


1018. A complaint in partition is good 
which is silent upon the subject of the mode 
of partition. Ad. 


1019. A complaint in an action for parti- 
tion must aver that the co-tenants hold. and 
are in possession of real property as joint 
tenants or as tenants in commoi), in 
which property one or more of them have an 
estate of inheritance, or for life or lives, or 
for years; and if these averments are not 
made, it docs not state facts sufficient to con- 
stitute a cause of action. 

Bradley v. Harkness, 26 Cal. 69. 


1020. An averment in a complaint, where 
there are several plaintitfs, that the plaint- 
if]s own seven tenths of certain real estate, 
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raises the legal presumption that they own 


it as tenants in common. 
Reynolds v. Hosmer, 45 Cal. 616. 


Damages. 


1021. When treble damages are given 
by a statute, the demand for such damaves 
must be expressly inserted in the declaration, 
which must cither recite the statute or con- 
clude to the damage of the plaintiff against 
the fourm of the statute. 

Chipman v. Emeric, 5 Cal. 239. 


1022. If the plaintitf, in an action to re- 
cover possession of a mare, and damages for 
her detention, claims dama‘es beeause the 
animal has lost flesh in consequence of hav- 
ing been kept upon short pasturage, and be- 
cause slic was detained during the breeding 
season, these facts must be specially 
averred as the ground of damazes. 

Stevenson v. Smith, 28 Cal. 102. 

1023. A jury can not sive Compensation 
for loss of time, remuneration for wages 
paid, cte., unless there is an allezation in the 
complaint as to these matters. 

Dabovich v. Emeric, 12 Cal. 171. 

1024. A complaint which alleges that the 
plaintitfs were, on a certain day, the owners 
and proprictors of a certain valuable water 
ditch fur the purpose aforesaid, and that af- 
terwards, on the same day and year, at, etc., 
aforesaid, the said defendant’s ditch was so 
badly and negligently constructed and man- 
aged, and the water therein so neglizently 
and carelessly attended to, that said ditch 
broke and gave way, and the water therein 
flowed over and upon the ditch of plaintiffs, 
greatly damaging and injuring the same, and 
carrying down therein and thereon great 
quantities of rock, stone, earth, and rubbish, 
and breaking said plaintiff’s ditch, and de- 
priving them of the use and proiit of the wa- 
ter flowing therein, to said plaintill’s damaze 
of three thousand dollars, and thereof they 
bring suit, is sutiicicnt. 

Tuol. W. Co. v. C. & S. Co., 10 Cal. 193. 


1025. In an action for damazes for mali- 
ciously suing out a writ of attachment, 
and causing the saine to be levied on the 
property of the plaintiff, the complaint must 
aver that the writ was sucd out and pros- 
ecuted without probable cause. 

hing v. Montgomery, 50 Cal. 115. 


1026. Damazes which do not legally re- 
sult from the breach of contract can not 
be recovered, unless they are specially 
claimed and set forth in the pleading; thus, 
damayes sustained by a vendee of goods by 
reason of hig inability to comply with a con- 
tract made by him with a third person, do 
not leval!y result from a breach of the con- 


tract of his vendor to deliver the goods to and the loss of a debt therein charged. 


him, and, in an action by Ins vendor against 
him, can not be recouped from the plaintiffs 


claim, unless such damages are especially 
leged and set forth in the answer. 

Cole v. Swanston, 1 Cal. 5k) 
1027. When damages are special and du 
not necessarily accrue from the act com- 
plained of, the facts out of which they arise 
must be specia!ly averred in the complain? 
or they can not be recovered. { 
Stevenson v. Smith, 28 Cal. 107. 
1028. In an action for the breach of a 
contract, the want of any averment of 
special damage can nut be reached by de- 
murrer, Such averment i3 only necessars 
where the right of action itself depends ape: 
the special injury received. Vor the breacs 
of a contract an action lies, though no actua 


damages be sustained. 
McCarty v. Beach, 10 Cal. 461. 


1029. In an action under the statute for 
causing, by wrongfal act, the death of a per 
son, funeral expens3s are not recoverable 
except as special damaves, if recoverable as 
all, and must be specially p'eaded. 

Gay v. Winter, 34 Cal. 155. 

1030. In an action for damages for per- 
sonal injury sustained by the plaintiff from 
a railroad car, 1t is not necessary to aver 10 
the complaint that the plaintitl sustained the 
injury without any fault on his part. 

Robinson v. W. P. R. Co., 48 Cal. 409. 


1031. In an action for damages, for in- 
jury caused by defendant's street cars, an 
allegation by plaintiff that defendant had no 
lawful right to lay its track, or run its cars 
on that portion of the street where the injury 
was dune, is not irrelevant or immaterial. 

Schierhold v. N. B. & M. Co., 40 Cal. £47. 

1032. In an action against the owners 
of a ming, to recover damazes for an injury 
sustained by an employee, if the complaint 
avers that the injury was caused by the 
negligence and want of skill of the en- 
gineer, and that the superintendent had full 
power to control the working of the mine, 
and employed and discharged all the men at 
his discretion, it must also allege that the 
defendants were neglizent in employing the 
superintendent, or it does not state a cause 
of action. Collier v. Steinhart, 51 Cal. 116. 

1033. In an action for damages the plaint- 
iff must allege in his complaint that he has 
sustained damages, in order to sustain a 
jud ment for damages. 

Bohall v. Diller, 41 Cal. 532. 

1034. Damages, in excess of its value, for 
the destruction of a book, containing a sub- 
scription list, can not be recovered, when 
the complaint does not allege special damage. 

Nunan v. San Francisco, 33 Cal. 639. 

1035. There is no necessary conncction 
between the destruction of an account book 
Id. 


1036. If, in an action brought by a la 


i borer against his employer to recover dam- 
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ages for an injury sustained by the em- 
ployer’s carelessness, the employer relics 
for a defense upon the fact that such injuries 
were causcd by the negligence or improper 
conduct of a felow-servant, an averment to 


: that effect should be made in the answer. 


An averment that the plaintiff's injury was 


~ not caused by his own negligence does not 


raise such issue. 


Conlin v.S. F. &S. J. R. Co., 36 Cal. 404. 


1037. If the plaintiff sucs to recover dam- 
aces for owing sand and sediment upon 
land averrcd in the complaint to be his, and 
the answer denies that plaintiff owns the 
land, and that defendant wrongfully flowed 
the sand and sediment upon the land, with- 
out denying that he caused the same to flow 
upon the land, it does not admit that defend- 
ant causcd such material to flow upon the 
plaintiff's land. In such case the plaintiffs 
ownership of the land is put in issue. 

Wood v. Richardson, 35 Cal. 149. 


1038. In an action for damages caused by 
the sale of the plaintill’s real estate under an 
execution issucd on an erroncous judgment, 
afterwards reversed, it is not necessary in 
the complaint to make a direct averment of 
the existence of the property, if that fact ap- 

rs by necessary inference drawn from the 
acts stated. Reynolds v. Hosmer, 45Cal. 616. 


See DAMAGES. 


Demand. 


1039. A verified complaint, which in 
stating a special demand cssential to the 
cause of action, contains only the general 
averment that ‘‘defendants, though often 
requested, have refused,” etc., is suttcientin 
this respect unless demurred to for want of 
certainty. If not demurred to, the defective 
avericnt is cured by verdict and judgment, 
and the objections can not be raised for the 
first time in the appellate court. 

Miils v. Barney, 22 Cal. 240. 


Description of Real Property. 


1040. Section 58 of the practice act, 
that ‘‘in an action for the recovery of 
real property, such property shall bedescribed, 
with its metes and bounds, in the com- 
plaint,” is directory only, for a failure to 
comply with which the complaint is liable to 
a special demurrer; but if the complaint 
describes the premises sufficiently otherwise 
to identify them according to the gencral 
rules on this subject, the plaintiff may after 
verdict take jalcnent and the court can 
not set it aside on motion of defendant on 
account of this defect of pleading. 

Buckman v. Whitney, 19 Cal. 300. 

1041. Where a complaint in ejectment 
describes the land thus: ‘‘ All that certain 
tract or parcel of land situated in Napa 
county, consisting of a pre-emption claim of 


one hundred and sixty acres of land, com- 
monly known as the Soda Springs, and em- 
bracing sail springs and the improvements 
thereto belonging, and being about five mics 
from Napa city in @ northerly direction:” 
/ield, that the description is sufficient to 
support a judgment for plaintitf. Id. 
1042. Where a declaration describes land 
by a certain name, this is as good a de- 
scription as one by metes and bounds, if it 
can be rendered sutiiciently certain by evi- 

dence. Castro v. Gill, 5 Cal. 40. 
Stanley v. Green, 12 Id. 148. 


1043. A complaint in ejectment, describ- 
ing the premises as ‘‘lot No. 1 in block No. 
23, as per plot of the town of Red Dluiff land 
corporation, in 1853, being on the corner of 
Main and Sycamore stitcts, twenty-five 
fect on Main by one hundred and fifteen 
feet on Sycamore, and running back to the 
alley,” and specifying the ccunty in which 
they are situated by the the terms ‘‘in said 
county,” referring to the designation 
‘county of Tehama,” in the title of the suit, 
sufficiently describes the premises. The 
description by metes and bounds is required 
only so far as they may he necessary to 
identify with certainty the property. 

Doll v. Feller, 16 Cal. 452. 

1044. A description of real property in a 
complaint in ejectment, giving one of the 
lines bounding the premises as running due 
west to the source of a designated creck, is 
not sufficient and indefinite as to sustain a 
demurrer on the ground of its alleged insuf- 
fiency. If there be in fact more than one 
source of the creek, that fact can not be taken 
advantage of by demurrer. It can only le 
matter for proof on the trial. 

Carpentier v. Grant, 21 Cal. 140. 


1045. A description of premises in a com- 
plaint as follows: ‘‘Commenciny at a point 
in the Walnut creek, three hundred yards 
north of the Mount Diablo base line; thence 
running due cast two miles; thence due 
south to a point; thence due west to the 
source of said Walnut creek; and thence 
down said creek to place of beginning:” 
Held, to be sufficient on demurrer. Ta. 


1046. Where the complaint designated 
the tract of land as known by the name of 
‘* La Jota,” heretofore granted by the Mex- 
ican government: //eid, sufficient. 

Yount v. Howell, 14 Cal. 467. 


1047. Where the land is described as the 
‘* Forks House ranch, valued at one thou- 
sand five hundred dollars; said ranch sitauted 
about twelve miles north and casterly from 
Michigan Bluffs, about one and a halt miles 
southerly and easterly from = Damascus:” 
Held, sutiicient. People v. Lect, 23 Cal. 163. 

1048. If the description of the demanded 
premises does not appear upon the face of 
the complaint to be insutlicient, it is a ques- 
tion of fact for the court or jury whether 
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tlie description in the same will apply to the 
land sought to be recovered. 
Moss v. Shear, 30 Cal. 468. 


1049. Monumental lines or points con- 
trol such as are described by course and 
distance only. The intention of the parties 
should be ascertained by a consideration of 
the entire description. 

Piercy v. Crandall, 34 Cal. 334. 

1050. The mining claim, being a claim 
on a river bar, is sufficiently described in 
the complaint. Grady v. Early, 18 Cal. 108. 


1051. The statute of 1861, requiring real 
estate, in actions to recover taxes, to be de- 
scribed in the complaint with the same par- 
ticulanty as in actions of ejectment, only 
2prlies to actions in which the real estate is 
made a party defendant. 


People v. Leet, 23 Cal. 161. 


1052. In an assessment for taxes, a de- 
scription of a tract of land by name is suffi- 
cient. Id. 


1053. When the complaint avers that the 
property was duly assessed by the assessor 
of a district or county (naming it), itis not 
necessary to further aver that the property 
Was situated within the jurisdiction of the 
assessor. Id. 

1054. If the complaint, in an action to re- 
cover judement for taxes assessed on land 
and improvements thereon, describes the 
land assesscd by giving its name and metes 
and bounds less certain lots sold out of the 
saine, Without giving the location and bound- 
aries of the lots sold, the complaint is fatally 
defective. — People v. Mariposa, 31 Cal. 196. 


1055. In forcible entry and detainer, a 
description of the land, sufiiciently definite 
to enable the administration of substantial 
justice, is all that is required in actions be- 
fore Justices of the peace. 

Ilernandcz v. Simon, 4 Cal. 182. 

1056. In an action of forcible entry and 
detainer, the complaint described the prem- 
isey as ‘‘about ten rods square, situated 
within and comprising the north-westerly cor- 
ner of that certain piece or parcel of land, 
bounded and described as follows, to wit:” 
(the complaint then goes on to give the metes 
and bounds of a tract containing one hundred 
and forty-six acres), ‘‘the said ten rods 
syuare being situated from twenty to fifty 
fect, more or less, south-easterly from the 
house of defendant, and near the gate afore- 
said, and the junction of the San Bruno 
turnpike road with the road leading from the 
city of San Francisco to Hunter's point.” 
Said gate was where this last road passed 
throuch, The proof, amony other things, 
showed this ten rods to be called the north- 
easterly instead of the north-westerly corner 
of the tract. This judgment for plaintiff 
followed the description in the comr laint. 
Defendant appeals: Weld, that the vasiance 
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in the description of the premises did not 
prejudice appellant; that the question was 
one of identity, and the fact that the corner 
of the sma!l tract was called the north- 
caster!y instead of the north-westerly corner, 
was itself insuilicient to defeat the action, if 
the other and more definite marks of descrip- 
tion sufficiently indicated and identified the 
premises. Paul v. Silver, 16 Cal. 73. 
1057. The description of the land was as 
follows: -*‘That tract or parcel of land 
situated in the county of Santa Barbara, and 
known as the Rancho Sespe, granted by the 
Mexican nation to Don Carlos Antonio 
Carillo, by grant dated November 29, 1833, 
and bounded and = described as_ foilows: 
Bounded by the Mission San Fernando and 
San Buenaventura, situated in the then juris- 
diction of Santa Barbara, containing six 
square leagues, a little more or less:” //e/d, 
that upon the face of the pleadings the de- 

scription was sufficient. 
More v. Del Valle, 28 Cal. 170. 


Divorce. 
Complaint. 
1058. The charge of adultery should be 


stated with reasonable certainty as to time 
and place, so as to enable the defendant to 
prepare to mect it on the trial. 

Conant v. Conant, 10 Cal. 249. 


1059. Where, in a suit for divorce brought 
by the wife, she charged in her complaint 
that adultery had been committed by her 
husband whilst she was living with him ‘tat 
the city of San Francisco, at divers times, 
with persons to the plaintiff unknown;”’ and 
adultery committed since she ccased to live 
with him ‘‘at the said city of San Francisco, 
with divers other persons, whose names are 
to the plaintiff unknown:” //e‘d, that the 
complaint was demurrable, but that the de- 
fendant, by failing to demur, waived the 
objection so far as the want of specification 
of the acts constituting the charge is con- 
cerned. 


1060. The statute has not altered any of 
the ordinary rules of pleading for cases of 
divorce, except that nothing can be taken 
by admission or default. The object of this 
exception is to prevent collusicn between 
the parties, and when this is accomplished 
the ordinary rules apply. Id. 


1061. If the complaint in an action to ob- 
tain adivorce avers the marriage of plaintiff 
and defendant, and the answer does not 
deny the averment, it is an admission of the 
fact for the purposes of the trial, and the 
marriage need not be proved. 

Fox v. Fox, 25 Cal. 587. 

L062. The plaintiff must aver and prove, 
though not denied, that he or she has been 
a bona fide resident of this state six 
months before making the application for a 


divorce. Bennett v. Bennett, 28 Cal. 599, 
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1063. It must affirmatively appear in the 
complaint that the husband was the owner 
of property sufficient to provide the neces- 
saries of life, and neglected so to do, 
where the application is made on the ground 
of the willfcl neglect of the husband, for 
the period of three years, to provide the 
common necessaries of life, having the abil- 
ity to provide the same. 

Washburn v. Washburn, 9 Cal. 476. 


1064. In the absence of an allegation in 
acomplaint for divorce, that there is Com- 
mon property, the presumption would be 
that there was none. 

Kashaw v. Kashaw, 3 Cal. 312. 


1065. It is proper to declare, for the in- 
formation of the court, in what the common 
property consists, its nature, and valuc. Ind. 


1066. The statute which prescribes what 
shall be common property as between hus- 
band and wife, and how it shall be divided 
in case of a divorce, is a mere regulation of 
a right of property, and does not provide a 
new cause of action. A complaint for relief 
ander this statute need not therefore comply 
with the rules governing the forms of plead- 
ings in statutory actions. 

Gimmy v. Doane, 22 Cal. 635. 

1067. The failure of a complaint, in an 
action for a division of common property, 
to stute with sufficient particularity tho facts 
showin the character of the property, is a 
defect of form which must be objected to b 
demurrer. id. 

Auswer. 


1068. The doctrine of recrimination or 
compenxatio crimiaum, applicable in suits for 
divorce, and the several ofienses which, by 
the statute, constitute grounds for divorce, 
are pleadable in bar to such suits, the one to 
the other, within the principle of the doc- 
trine. Conant v. Conant, 10 Cal. 249. 


1069. To be an absolute bar, the conduct 
of the plaintiff must be such as to constitute 
a proper basis for judicial decree against her, 
had suit been instituted by the defendant. 

Id. 

1070. In an application by the wife fora 
divorce, ou the ground of the willful neglect 
of her husband, and his failure to provide 
her with the necessarics of life, for the period 
of three years, the residence of the husband 
with the wife within the three years is no 
answer to the application, where it appears 
that they were not living together at the 
cominencement of the suit. 

Washburn v. Washburn, 9 Cal. 475. 


Ejectment. 

Complaint. 
1071. [n actions to recover real Bb) pale 
the complaint need not state the residence 


of either of the parties. The statute pro- 
vides for the trial in certain countics, aud 


the situation of the premises, not the resi- 
dence of the partics, determines the county. 
Doll v. Feller, 16 Cal. 432. 

1072. Under our system of pleading the 
plaintiff in the action to recover possesion of 
real estate is not limited to any particular 
form of complaint, but the form may be 
adapted to the facts desired to be put in is- 
suc. Plaintiff may allege that he is seised 
of the premises, or of some estate thercon, in 
fee, for life or for years, or he may aver a 
former possession and ouster; but whatever 
is put in issue and determined is conclusive 
and tinal. Caperton v. Schmidt, 26 Cal. 479. 


1073. Plaintiff may aver title in general 
terms; but if he attempt to set forth in his 
complaint a specific deraignment of his title, 
he must aver every fact that he could be re- 
quired to prove in order to recover. And 
where one of the links in his chain of title, 
as set out in the complaint, is a will, the 
complaint must aver that the will has been 
admitted to probate. 

Castro y. Richardson, 18 Cal. 47S. 


1074. The plaintiff must aver either title 
or possession. ‘The inere taking from the 
land a portion of the herbage growing there- 
on is not suthcient to give a right of posses- 
sion. Steinback v. litzpatrick, 12 Cal. 2905. 


1075. Where the plaintiff in ejectment 
avers that the land sucd for is known by the 
name of ** La Jota,” heretofore granted to 
plaintiff by the Mexican government, and the 
patent issucd thereon refers to the grant, the 
proccedin<s before the land commission and 
the United Statescourt for confirmation, these 
recitals in the patent support the averment 
of title through the grant. 

Yount v. Howell, 14 Cal. 465. 


1076. A complaint which avers an own. 
ership and seisure in fee in the plaintitl of 
the demanded premises, and an ouster by 
the defendant on a day named, beforo the 
commencemeut of the action, is suflicient, 
without the further averment that the plaint- 
iff is the owner in fee at the commenccment 
of the action. 

Salmon v. Symonds, 24 Cal. 266, 


1077. An allegation that the plaintiff, on 

a day named, ‘‘ was possessed of” certain 

lands therein described, *‘ which said prem- 

ises the said plaintiff claims in fee simple ab- 

solute,” isan allevation of title in the plaint- 
iff to the premises in fee simple absolute. 

Marshall v. Shafter, 32 Cal. 176. 


1078. It is not necessary to aver an ouster 
by the defendant. An averment of a wrong- 
ful withholding of the possession by the de- 
fendant is equivalent to an averment of an 
ouster. Id. 

1079. To enable the plaintiff to recover 
on prior possession, he must allege and 


prove an actual ouster. 
Watson v. Zimmerman, 6 Cal. 46. ~ 
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1080. The want of such an allegation in 
the complaint is a defect which can not be 
cured by a default taken through the mis- 
take or inadvertence of defendant’s counsel. 


Id. 


1081. Where the ouster was alleged to 
have taken place in June, 1856, while the 
title of plaintii? was alleged to have accrued 
only in May, 1859: J/e'd, that if this were 
pot a clerical error, it is a defect which can 
not be taken advantage of after verdict. 

Coryell v. Cain, 16 Cal. 567. 

1082. Comnlaint need not state the exact 
time of the alleved ouster, especially where 
no claim is made for damages, and no recov- 
ery liad for tiem, the allegation in this case 
as to time of ouster, being ‘‘on or about De- 
cember 12, 1857.” 

Collier v. Corbett, 15 Cal. 183. 


1083. In ejectment, a variance between 
the alleved scisin and right of possession of 
poe and the date ot the conveyance to 

im, is immaterial, if the latter be previous 
to the commencement of the action. Right 
of possession in plaintiff, and occupation 
by dcfencaant at that time, are sufficient. 

Stark v. Barrett, 15 Cal. 361. 

1084. The date at which plaintiff's right 
accrucd, or defendant’s occupation began, 
are material only with reference to the claim 
for mesne prolits. Id. 


1085. A complaint in ejectment need not 
aver title in the plaintif, but an averment 
of his prior possession, and an ouster, is 
sufiicient. Norris v. Russell, 5 Cal. 249. 


1086. The alicgation of possession, at 
the time of the ouster complained of, isa 
sullicient ailcyation of title to sustain the 
Cecluration. Lliutchinson v. Perley, 4 Cal. 33. 

1087. A complaint in ejectment averring 
prior possession in plaintilf, entry and 
ousicr by detcudant, and that he is still in 
possession, 13 suiicient, 

Loles v. Cohen, 15 Cal. 150. 

1088. Under the allegation of ouster, a 
holding over Ly the defendant may be shown. 

Garrison v. Sampson, 15 Cal. 93. 

1069. Where plaintiff relics not on the 
possessory act of the state, but on the prior 
possession of himself, or of parties through 
whom he c'aims, such possession must he 
shown to have been actual in him or them; 
and by actual possession is meant a subjec- 
tion to the will and dominion of the claim- 
ant, and iy usually evidenced by occupation, 
by a substantial inclosure, by cultivation, or 
by appropriate use, according to the partic- 
ular locality and quality of the property. 

Coryell v. Cain, 16 Cal. 567. 

1090. A party relying on the possessory 
ct of the state must show compliance with 
its provisions, and can then maintain an 
action for the possession of lands occupied 
for cultivation or grazing, without showing 


an actual inclosure, or actual possession of 
the whole claim. Id. 


1091. In this case the complaint should 
only have averred that on some day dcsig- 
nated plaintiffs were possessed of the iad. 
describing it; that while thus possessed, de- 
fendant entered upon the same and ousted 
them, and has ever since withheld the posses- 
sion from them to their damage, specifying 
such sunias might cover the value of the use 
and occupation from the date of tlic ae 

Id. 


1092. A complaint should not set out the 
mesne conveyances through which plaint- 
iff deraigns title. These are matters of evi- 
dence, notof pleading, and should be stricken 
from the complaint on motion. Id. 


1093. The fact that a complaint in eject- 
ment, in addition to describing the premises 
by metes and bounds, also desiynates them 
as one half of a certain pre-emption claim 
taken up by one Morris, from whom plaint- 
iffs traced title in 1850, and surveyed by the 
county surveyor, and recorded in conformity 
with the statute, does not make it essential 
to plaintiffs’ recovery as against a defendant 
in possession, that they should allege in 
their complaint, and on the trial prove such 
facts as will bring them within the provis- 
ions of the pre-emption laws of the United 
States, or the pussessory act of this state, 
The designation of the property as pert of a 
pre-emption claim doves not preclude the 
claimants from relying upon any other 
eource of title than the United States or 
the state. Id. 


1094. Where the plaintiff has been in 
possession of the premises for which he sues, 
it will be sufficient for him to allege such 
possession, and the entry, ouster and contin- 
ued witholding by the defendants. Such al- 
legations are proper when they correspond 
with the facts, but they are not esseniial. 
In this state possession does not always 
accompany the leval title, as the statute 
authorizes a sale and conveyance of land held 
adversely by a third person. 

Payne v. Treadwell, 16 Cal. 220. 

1095. There is no necessity of negativing 
the possible rightful character of detendant’s 
possession, Such possession is a pleadable 
ani issuable fact; but if it rest upon any ex- 
isting right, defendant must sl:ow it afirma- 
tively in his defense. Id. 

1096. The on'y facts necessary to be al- 
leged are that the plaintilf is scised of the 
premises, or of sume estate therein in fee, or 
for life, or fur years, according to the fact, 
and that defendant was in their possession 
at the commencement cf the action, and 
witholds the possession from plainud, The 
seisin isthe fact tobeaileged. Itis aplead- 
able and issuable fact, to be established by 
conveyance froma paramount source of title, 
or by evidence of prior possession. Id. 
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1097. An allegation that the possession 
of defendant is wrongful or unlawful is not 
the statement of a fact, but of a conclusion 
of law. ‘Tlic words are mcre surplusage, 
and though they do not vitiate, they do no 
good. Id. 
1098. In an action to recover the posses- 
sion of real property, none of the technical 
allegations peculiar to the old action of 
ejectment are uccessary. Id. 


1099. The complaint in this case, eject- 
ment, is sutiicicnt within the rules laid down 
in Payne v. Treadwell, 16 Cal. 220. Sce 
facts. Haizht v. Green, 19 Cal. 113. 

1100. A compiaint with general aver- 
ments in the usual form, is sufiicient, with- 
out a specific averinent of the facts. To 
set out the facts connected with the title, 
and the wrongful acts of the defendant, 
would produce confusion without benefit. 

Garrison v. Sampson, 15 Cal. 93. 

1101. Where theallegationsof acomplaint 
in the district court are, that the plaintiff 
was In possession, and lawfully on tled to 
the possession, at the time he was evicted 
Ly the defendant: d/edd, that the complaint 
must be treated as a declaration in ejectinent. 

Ramirez v. Murray, 4 Cal. 293. 


1102. Complaint may be for two sepa- 
rate and Gcistinct pieces cf land; but the 
two causes of action must be separately 
stated, atiect all the parties to the action, 
and not require different places of trial. 

Boles v. Cohen, 15 Cal. 150. 


1103. A complaint averring that plaintiff 
was in actual possession of the premises by 
inclosure and cultivation; that defendant, 
on a certain day, entered upon the same, 
and ousted the plaintilf, aad defendant is 
still in possession, is sufticient. 

Boles v. Weifenback, 15 Cal. 144. 


1104. In a complaint in ejectment, parties 
may seck, in addition to a recovery of the 
premises, an injunction restraining the com- 
mission of trespass in the nature of waste, 

nding the action; but the grounds of equity 
Interposition should be stated subsequently 
to, and distinct from, those upon which the 
judgment at law is sought. 

atoma W. & M.Co. v. Clarkin, 14 Cal. 544. 


1105. Nor is a complaint in such action 
sufficient which fails to aver a continued 
adverse holding by the defendant. 

Steinback v. Fitzpatrick, 12 Cal. 295. 


1106. Notwithstanding our statute has 
dispensed with the old form of pleading, and 
it is no long: r necessary to allege a fictitious 
demise, still facts sufficient must be pleaded 
to show the plaintiff's right to recover, and 
it will not do to state conclusions of law in 
place thereof. Payne v. Treadwell, 5 Cal. 310. 

1107. In real actions, it is necessary for 
the defendant to allege, and if traversed, 
prove a seisin in himself, or his ancestors 


1199 


through whom he claims; and in general it is 
also necessary to aver that he was svised by 
taking the esplies or profits. 


1108. Goodwin v. Stebbins, 2 Cal. 103, so 
far as it holds that theaverment that plaint- 
iffs “were lawfully entitled to the possession 
of the premises,’ was an allegation of a ma- 
terial fact, and hence sutlicient, not law. 

Payne v. Treadwell, 16 Cal. 220, 

Payne v. Treadwell, 5 Cal. 310, in which 
the averment of the complaint was that 
plaintiffs had ‘‘ lawful title as owners in fee 
simple of the premises,” and ‘that the de- 
fenilanit 18 in possession, and unlawfully with- 
holds the same,” so far as it decides that a 
more particular statetrnent of *‘the circum- 
stances ” of defendant’s possession or with- 
holding is necessary, overruled. Id. 


1109. In ejectment for mineral lands, 
plaintiff averred possession of a large tract 
of land, including the mining ground in con- 
troversy, and that he occupicd the land for 
agricultural and mining purposes, without 
stating that any uso was made of the particu- 
lar portion held by defendants, ‘Tli3 aver- 
ment of possession, and also the averment of 
ouster, were insufficiently denied in the an- 
swer; but the answer avcrred aflinnatively 
that, at the time defendants entered upon the 
ceee in dispute, it was a part of the pa 

omain of the United States, contained large 
and valuable deposits of gold; that they en- - 
tered upon and took possession of it for min- 
ing purposes, and that they have since held 
and used it for such purposes only. The 
court below gave judgment for plaintiff on 
the pleadings: Held, that these atlirmative 
averments of defendants bein g proved, plaint- 
iff could not recover withont showing such 
an actual and meritorious possession and 
occupancy as rendered the interference of the 
defendants unjust and inequitable; that he 
could not recover on the pleadings, because 
the character of his possession did not appear, 
the complaint not averring that this par- 
ticular portion of the land was ever ae by 
plaintiff for any purpose whatever. 
Smith v. Doc, 15 Cal. 100. 


1110. The allegation of possession is too 
broad to defeat the rights of a person who 
has, in good faith, located upon public min- 
eral land for the purpose of mining. Id. 


1111. Matters of evidence and unnec- 
essary matters of description of de- 
manded premises should be stricken out of 
a complaint to recover possession of land. 

Willson v. Cleaveland, 30 Cal. 192. 


1112. A complaint in ejectment should 
not state the evidence, but only the ultimate 
facts constituting the cause of action. 

Depuy v. Wiiliams, 26 Cal. 309. 

1113. Averments in the complaint of the 
facts constituting 1 deraignment of title 
are but averments of evidence, and are not 
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admitted by a failure to deny them in the 
answer. Siter v. Jewett, 33 Cal. 92. 


1114. If the complaint contains averments 
of the facts constituting a deraiznment of 
title in a certain manuer, and the answer 
contains a counter averment that the title 
was derived in a different manner, this coun- 
ter averment is a denial, if it is alleged that 
the facts are not otherwise than averred in 
the counter statement. Id. 


1115. The averment in a complaint, by a 
purchaser at a sherilf’s sale of a tract of 
land, against the tenant in possession, for 
rents accruing during the period allowed for 
redemption, that ‘the money paid and 
agreed to be paid by the defendant to the 
defendant in the execution, as the rental of 
the premises, was one hundred and fifty dol- 
lars per month, payable monthly,” and that 
**payment had been demanded and refused,” 
is a sulflicient allegation that rent is due. 

Webster v. Cook, 38 Cal. 423. 


1116. The allezation that the rent was 
‘‘nayable monthly” is not an averment that 
it was payable in advance. Id. 


1117. An allegation of the value of the 
use and occupation, rents, and profits of 
the premises for the period during which de- 
fendants were in the wronzful possession and 
excluded plaintiff, is sufiicient to charge de- 
fendants, without any averment tiat they 
received such rents and profits. ‘The terms 
‘‘rents and profits” cre not used in the pres- 
ent case in a technical sense. The whole 
averment is, in cffect, only that the value of 
the use of the premises while plaintiffs were 
wrongfully excluded, was the amount stated. 

Patterson v. Ely, 19 Cal. 28. 


1118. If the complaint in ejectment is in 
the usual form and avers that the plaintiff is 
the owner in fee of the demanded premises 
and has been ousted by the defendant, and 
the answer admits that the defendant is in 
possession, and avers that he owns the fee, 
and then proceeds to deraign his title from a 
sale of the demanded premises made by an 
administrator under an order of the pro- 
bate court, the answer is not a denial of the 
beatae ownership unless the title passed 
»y the alministrator’s sale; and if the admin- 
istrator’s sale was void, the plaintiff’s title is 
admitted by the answer. 

Pryor v. Madigan, 51 Cal. 178. 


L119. If the plaintiff, in his complaint, 
alleges that he is the owner of and entitied 
to the possession of an undivided one half of 
certain personal property, an allegation in 
the answer that the defendant is the owner, 
coupled with an admission that he is in pos- 
session, puts in issue the title of the plaintiff. 

Miler v. Brigham, 50 Cal. 615. 

1120. If a complaint in cjectment con- 
tains immaterial and irrelevant allega- 
tions which would be stricken out on motion, 
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the defendant, in his answer, need not con- 
trovert them. Doyle v. Franklin, 48 Cal. 537. 


1121. It is not necessary in a complaint 
in ejectment, in order to entitle the plaintiff 
to recover on the ground of having acquired a 
title to the demanded premises by tive years’ 
adverse possession, to aver an adversc pos- 
session of five years. 

Gillespie v. Jones, 47 Cal. 259. 

1122. In such case, an averment that the 
plaintiff’s grantor had been in possession for 
more than five years before the commence- 
ment of the action is superfluous. Td. 


1123. In a complaint to recover possession 
of land, it is suflicient to aver that the plaint- 
iff owns the same, and that the defendant is 
in possession adversely to the plaintiff, and 
withholds the same. 

Keller v. Ruiz de Ocana, 48 Cal. 638. 


1124. Under an averment of ownership 
in fee and of:right to the possession at the 
commencement of the action, the plaintiff 
may prove any facts which would entitle him 
to recover at that time. 

Gillespie v. Jones, 47 Cal. 259. 

1125. The decision in the case of Payne 
& Dewey v. Treadwell, 16 Cal. 242, as to the 
form of the complaint in an action of eject- 
ment, aflirmed. 

McCarthy v. Yale, 39 Cal. 5S35. 

1126. An allegation of an estoppel by a 
former judgment has no place in a complaint 
in cjectment. Clink v. ‘Thurston, 47 Cal. 21. 

1127. The want of an allegation of act- 
ual ouster in a complaint in ejeetinent is a 
defect which can not be cured by a default 
taken through the mistake or inadvertency 
of defendant's counsel. 

Watson v. Zimmerman, 6 Cal. 46; Id. 174. 

Payne v. Treadwell, 16 Cal. 243. 


Answer. 


1128. The defense arising from a verbal 
contract for the sale of land, accompa- 
nied with acts of part performance, taking 
the contract from the operation of the stat- 
ute, is permissible, under our system of 
practice, to an action of ejectment for the 
recovery of the premises. 

Arguello v. Edinger, 10 Cal. 150. 

1129. Equitable defenses may be inter- 
posed to the action of cjectment, but the 
defendant in such cases becomes an actor 
with respect tothe matter presented by him, 
and his answer must contain all the essential 
averments of a bill in equity, and the equity 
presented must be of such a character that 
it may be ripened by the deerce of the court 
into a legal right to the premises, or such as 
will stop the plaintiff in the prosecution of 
the action. Lestrade v. Barth, 19 Cal. 660. 
Estrada v. Murphy, Id. 248. 
Weber v. Marshall, Id. 447. 
Downer v. Smith, 24 Id. 124, 
Blum v. Robertson, Id. 146. 
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1130. Whert H. and others enter into 
aaa of land under an agreement with 
\. that he will pay for their improvements 
provided it be afterwards established that 
the premises belonged to him, and subse- 
quently, N. having received a patent, upon 
confirmation of his grant, brings ejectment: 
Held, that defendants can not set upas a 
defense this agreement to pay for their im- 
provements, their remedy being a direct ac- 
tion on the agreement. 
Norris v. Hoyt, 18 Cal. 217. 
1131. In ejectment for an interest ina 
mining claim, the answer being a general 
denial, defendant can not defeat the action 
by showing the claim to be partnership 
property. Any rights defendant may have 
in the premises, growing out of the partner- 
aa must be asserted in equity, particu- 
larly as the legal title in this case is in 
plaintiff. § Lowe v. Alexander, 15 Cal. 296. 


1132 An answer in ejectment setting up 
an equitable defense is inthe nature of a 
bill in equity, and must contain its essential 
averments. The defendant then Lecomes an 
actor with respect to the matter alleged by 
him, ani his defense must be of such a char- 
acter as may be ripened by the decree of the 
court intoa legal right tothe premises, or 
as will estop the prosecution of the action of 
the plaintith The equitable defense is, there- 
fore, first to be passed upon by the court, 
and until it is disposed of, the assertion of 
the legal remedy is in effect stayed. Upon 
the determination of the court upon the re- 
licf prayed by the answer, the necessity of 
proceeding with the action at law will de- 
pend. When it does proceed, the legal title 
will control its result. 


Estrada v. Murphy, 19 Cal. 248. _. 


1133. If a defendant in an action of eject- 
ment desires to avail himself of an equitable 
defense as a bar, he must set it up in his an- 
swer with the same particularity which is 
observed in a bill of equity. 

Downer v. Smith, 24 Cal. 114. 

1134. If the defendant, in an action of 
ejectment, relies on an equitable title to the 
demanded premises as a defense, it must be 

leaded, and the answer setting it up must, 
in substance at least, possess all the elements 
and essential qualities of a bill in equity, 
and the equity presented must be of sucha 
character that it may be ripened by the de- 
cree of the court into a legal title to the 
premises, or such as will estop the plaintiff 

from the prosecution of the action. 
Blum v. Robertson, 24 Cal. 127. 

1135. Although a party may set up an 
equitable defense to an action at law, he is 
not contined to that proceeding. He may 
let the judgment yo at law, and file his 
bill in equity for relief. 

Lorraine v. Long, 6 Cal. 452. 

1136. An equitable defense interposed in 
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ejectment should contain in substance all 
the elements of a bill in equity. 
Miller v. Fulton, 47 Cal 146. 


1137. In ejectment, an equitable defense 
that the defendant gave the plaintiff a deed 
of the demanded premises, absolute in form, 
but that the deed was intended as a mort- 
gage to secure a debt, should beset upin the 
turm of a Cross-complaint, or separate 
defense, and should contain an offer to re- 
deem, and ask for affirmative relief by hav- 
ing the legal title restored to the ena 


1138 When an equitable answer is in- 
terposed to an action of ejectment, said 
answer, being a bill in equity, can only be 
interposed where the parties to the action 
are such as would be required toa bill in 
equity secking the same relief. 

Tautrade v. Barth, 19 Cal. 660. 

1139. Where there are several defend. 
ants, to entitle them to separate verdicts, 
they should set forth with specific descrip- 
tion the parcels which they severally occupy 
or claim. Patterson v. Ely, 19 Cal. 28. 

McGarvey v. Little, 15 Id. 31. 


1140. If the defendant in ejectment de- 
sires to defend for only a portion of the prem- 
ises, and to limit his lability for mesne 
profits in a corresponding proportion, he 
must frame his answer accordingly, and spe- 
cify the portion of the premises for which it 
is intended to defend, and disclaim as to the 

ce. Guy v. Hanly, 21 Cal. 397. 


1141. Defendants may answer separately 
or demand separate verdicts. 
Winans v. Christy, 4 Cal. 70. 


1142. In an action of ejectment, one of 
the material allegations of the complaint is 
that the plaintiff was the owner and entitled 
to the possession at the time of the alleged 
entry by defendant, and under a direct de- 
nial of thisaverment the defendant may show 
that, previous to his entry, a title which once 
existed in the plaintitf had been lost by 
abandonment or forfeiture. 

Bell v. Brown, 22 Cal. 671. 


1143. Where the strict Icgal title is not 
involved, and the plaintiffrelies upon aright 
to recover, founded upon naked possession, 
the defendant, under the general issue, with- 
out pleading abandonment, may prove an 
abandonment of the premises by the plaintuif 
before the defendant's entry. 

Willson v. Cleaveland, 30 Cal. 192.. 

1144. If, in ejectment, the entry and. 
ouster are denied in the answer, the with- 
holding of possession at the commencement 
of the action,need not be specially denied. 

Hawkins v. Reichert, 28 Cal. 534. 

1145. The averments of session and 
ouster, in this case, were held to be insulli- 
ciently denied. Smith v. Doe, 15 Cal. 100. 


2146. An allegation, in a verified com-- 
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laint, that ‘‘ defendants wrongfully and un- 
wiully entered upon and dispossessed ” 
plaintit!, is not sufficiently denied by a de- 
nial that ‘‘ defendants wrongfully and unlaw- 
fuliy entered and dispossessed ” plaintiff, he- 

cause such denial admits entry and ouster. 
Busenius v. Colfee, 14 Cal. 91. 


1147. Where, in such case, the defendants 
deny ownership in plainutilf, and sect up 
ownership in themselves, it is not error to 
instruct the jury that the only question for 
them to determine is as to who has the bet- 
ter right to the premises. Such instruction 
does not imply that plaintiffs can recover, 
even if they do not establish, prima jacie, a 
title. Id. 

1148. Where, in an action of ejectment, 
the complaint did not directly aver a seisin 
or ownership of the premises by plaintiff, 
but alleged that the plaintiff, by location, 
survey and certain other acts, acquired pos- 
session; and the answer denied these acts, 
except the survey, and denied that plaintiff 
acquired possession by location, ‘*or in any 
other manner:” J//eld, that the allegation of 
prior possession was suiliciently denicd by 
the answer. 

La Rue v. Oppenheimer, 20 Cal. 517. 


1149. Where a complaint for the posses- 
sion of land avers defendants to be in pos- 
session, and the answer does not deny, but 
affirmatively shows it, then, even if the alle- 
gation of possession be not material, and 
therefore not requiring a denial, the fact of 
possession becomes a matter of admission or 
agreement between the parties, as an inde- 
Renee fact, not in issuc by the pleadings, 

ut aflecting the whole case. 
Powell v. Oullahan, 14 Cal. 115. 


1150. A defendant in ejectment, entering 
under a deed executed by order of a court of 
competent jurisdiction, enters under color 
of title. He is not a naked trespasser, and 
may set out an outstanding title in a third 
person. Gregory v. Haynes, 13 Cal. 591. 


1151. A defendant in ejectment who de- 
sires to set off the value of his improve- 
ments avainst the mesne profits must as- 
sert his right by proper averments in his 
answer, or he is precluded from doing so at 
the trial. Moss v. Shear, 25 Cal. 44. 


1152. An allegation in an answer of the 
defendant in ejectment, of title in himself, 
does not constitute new matter, and is only 
equivalent to a general denial of title in the 
plaintiff. Marshall v. Shafter, 32 Cal. 176. 


1153. An answer in an action of eject- 
ment, where both parties claim under a 
common grantor, may set up as a defense a 
legal title in defendant; and also a verbal 
contract made by plaintiff's grantor to con- 
vey, and an entry under, and a subsequent 
purchase by plaintiff, with notice. 

Bodley v. Ferguson, 30 Cal. 511. 
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1154. In an action of ejectment, where 
the complaint alleges possession in the de- 
fendant, a denial in the answer in the follow- 
ing words is not sufficient to put at issue the 
question of possession: ‘*‘ Detendant denies 
that he has unlawfully, wrongful y, and in 
violation of the plaintiff's rights, had pos- 
session,” etc. This denial myhsé be true, 
and yet the defendant be in poxsession. The 
defendant was called on to answer, not only 
the character ot the possession, but the fact 
of possession. 

Burke v. Table Mt. Co., 12 Cal. 403. 

1155. The complaint charzed that on a 
day mentioned the p'aintitis were lawfully 
seised and pastenscdl and had the richt of 
possession of a certain tract of land, and that 
defendants afterwards entered into aud upon 
the said tract, and ousted plaintitls there- 
from. The answer in response to these alle- 
gations averred that the defendant was not 
guilty of the supposed trespasses and cject- 
ment in the complaint mentioned, nor of any 
part thereof: //eld, that the answer raised 
no issue. Schenk v. Evoy, 24 Cal. 104. 


1156. The complaint in ejectment was 
filed on the twenty-seventh day of January, 
and averred that the defendants were in pos- 
session of the demanded premises. The 
answer was filed on the eighth day of Feb- 
ruary, and the only response to this averment 
was as follows: ‘‘This defendant further 
says that he is not in possession of the lands 
and tenements described in the compiaint, or 
any part thereof:” #/edd, that the alegation 
of the complaint must be takcn as confessed. 

Id. 


1157. Plaintiffs in their complaint, veri- 
fied, averred ‘‘that they now are and for 
several years last past have been the own- 
ers in fee simple absolute, and in possession, 
and rightfully entitled to the possession of” 
land (describing it), Defendant denied 
‘‘that the plaintiffs now are and for several 
years last past have been the owners in fee 
simple or otherwise, or in the possession (ex- 
cept as hereinafter aileged), or entitled to the 
possession of the land and premises described 
in the complaint: Held, that the alleyations 
that the plaintiffs own the premises in fee 
simple absolute, and that they were in pos- 
session at the commencement of the action, 
are not denied. 

Reed v. Calderwood, 32 Cal. 109. 


1158. When a complaint alleges that the 
plaintiff was in the quiet and peaceable pos- 
session of premises, and was dispossessed by 
detendants by force, or under an iliegal order 
nade by an officer having no jurisdiction, 
the answer should take issue directly 
upon the allegations of the complaint, or 
confessing them, should state distinctly and 
positively new matter suthcient to avoid 
them. Ladd v. Stevenson, 1 Cal. 18. 


1159. Matter strictly defensive must be 
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ee or the defendant will be precluded 
rom again litigating the same; but he is not 
bound to set up or litigate new matter con- 
stituting a cause of action in his favor. 
Ayres v. Bensley, 32 Cal. 620. 


1160. If, in ejectment, the answer of the 
defendant is a mere denial of the allegations 
contained in the complaint, the defendant is 
not entitled to prove that he has been for 
five years in the adverse possession of the 
demanded premises. 

McCreery v. Duane, 52 Cal. 262. 


1161. If the defendant in ejectment relies 
on the fact that the plaintiff s right to the 
possession has expired during the pendency 
of the action, he must plead it in a supple- 
mental answer. 

Foscalina v. Doyle, 47 Cal. 437. 


1162. The defendant in ejectment need 
only defend against the material allegations 
in the complaint; that is, the allegations 
material to constitute a complaint in cject- 
ment. Doyle v. Franklin, 48 Cal. 537. 


1163. An averment in an answer, in eject- 
ment, that the plaintiff's grantor had made a 
prior salo to the defendant, amounts only to 
a denial of the :laintiti’s title, and the plaint- 
iff need not answer it. 

Thompson v. Thompson, 52 Cal. 154. 


11€4. The general rule that estoppel by 

a former judgment must be pleaded does 

not apply where no opportunity to plead the 
estopjel is given. 

Clink v. Thurston, 47 Cal. 21. 

1165. In ejectment the recital in the 

answer of the series of facts through which 

the defendant claims a rizht to the land, are 

mere averments of evidence, and amount to 

no more than a general denial. Id. 


See EJECTMENT. 
See 1095, 1118-20. 


Embezzlement. 


1166. A complaint alleging that the de- 
fendant collected and _ received certain 
moncy, as the agent or attorney in fact of 
the plaintiff, aud had embezzled and con- 
verted the money to his own use, and pray- 
ing that he be adjudged guilty of fraud, and 
for judgment and execution against his per- 
son and property, is insufficient to sustain a 
verdict convicting the defendant of fraud. 

Porter v. Hermann, 8 Cal. 619. 


1167. The complaint should state the facts 
that constitute the fiduciary capacity, as 
well as its nature and extent. Id. 


1168. It is necessary, in such a case, to 
charge not only that defendant received the 
moncy as agent, but that he converted it in 
the course of his employment as such. Id. 


1169. Where the character or capacity in 
which a party is alleged to have acted is 
essential to the charge of fraud, that charac- 
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ter or capacity must be averred in direct and 
positive terms, or the charge must fall. Id. 


1170. A charge in the alternative can not 
be cured by verdict, nor by a judgment td 
default. Id. 


1171. The allegation is, in substance, that 
the defendant collected the money as agent, 
or, if not as agent, then as attorney in fact. 

Id. 
Estoppel in Pais. 

1172. A party must plead it with the 
same fullness and particularity as is required 
in cases involving like subjects of inquiry in 
suits of equity. Davis v. Davis, 26 Cal. 38. 

1173. A technical estoppel only is re- 
quired to be specially pleaded, which is only 
by deed to the party pleading, or to one un- 
der whom he claims, or by matter of record. 

Hostler v. Hays, 3 Cal. 302. 


Erecutors, Administrators, Guardians, etc. 


1174. The failure of the plaintiff to allege 
in his complaint in a suit on a claim secured 
by a mortgage, its presentation and rejec- 
tion by the administrator, is an objection 
that the complaint docs no: state facts suiii- 
cient to constitute a cause of action. 

Hentsch v. Porter, 10 Cal. 555. 


1175. Though an administrator be de- 
scribed in the caption of the complaint a8 
administrator, yet the facts show that it is 
not sought to charge him as administrator, 
and no relief is sought against the estate: 
HMeki, that the objection that he is sued in 
his representative capacity is untencble. 

People v. Houghtaling, 7 Cal. 348. 


1176. A complaint alleging that the testa- 
tor was seised and possessed of certain prem- 
ises at the time at lis death, on the nine- 
teenth of July, 1855, and that the plaintitis 
were appointed the executors of his last will 
and testament, without averring in direct 
terms, either previously or subsequently, the 
fact of the testator’s death, or that he left 
a last will and testament, is defective as a 
pleading. Halleck v. Mixer, 16 Cal. 574. 


1177. The complaint here, averring that 
plaintiffs were duly appointcd executors of 
the last will and testament of the deceased, 
and have ever since been such executors, and 
as such have becn ever since in the posses- 
sion of the premises, is not demurrable on 
the specific ground that it does not show that 
plaintiffs are the executors of F., or have 
any authority to maintain the action, though 
it 1s subject to other objections. The com- 
plaint should state the death of F.; his leav- 
ing a last will and testament; the appoint- 
ment therein of the plaintiffs as executors, 
the probate of the will, the issuance of Ict- 
ters testamentary thereon to the plaintiffs, 
and their qualification and entry upon the 
discharge of their duties as executors. Id. 


1178. The executors had the right to in- — | 
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stitute the action under the general authority 
conferred upon them by the statute. No 
special authorization from the probate 
court is requisite in such cases, Id. 


nue A complaint in an action pre 
by an administrator, who has been appointe 
sii: the resignation of a former amine: 
trator, is sufficient, if it avers the issue of 
letters to the former administrator, that he 
qualitied and entered upon the discharge of 
the trust, that he resigned, and his resigna- 
tion was accepted by the probate court, and 
that the plaintiff was afterwards appointed 
administrator, and qualitied, and that letters 
were issued to him. 

Lucas v. Todd, 28 Cal. 182. 


1180. One in the possession of personal 
property as administrator can bring an acs- 
tion in his own name against a wrong-doer 
for its wrongful Conversion, without setting 
forth, in the complaint, his official and rep- 
resentative capacity. An allegation in the 
complaint that the plaintiff sues as adminis- 
trator 13 surplusage. 

Munch v. Williamson, 24 Cal. 167. 


1181. If an administrator brings action 
against a former administrator of the 
_f8ame estate and his sureties, and, in his com- 
plaint, states the proceedings resulting in 
the appointment of the former administrator, 
his removal, and the appointment of the 
plaintiff, and then avers that the former ad- 
ministrator was afterwards cited to render 
an account, and rendered one; and that the 
court scttled the account, and rendered a 
final decree, in which it found that he was 
indebted to the estate in a sum named; and 
the defendants, in their answer, deny that 
there had been a final settlement of the 
accounts, or that a final decree had been cn- 
tered in the probate court upon such settle- 
ment, the denials are sutficient to defeat a 
motion for judgment on the pleadings, even 
if the denials are coupled with an allegation 
that an appeal to the supreme court has been 

taken from the only decree rendered. 
Craig v. Bateman, 49 Cal. 71. 


1182. Where a party is sued as adminis- 
trator, the complaint must allege the ap- 
pointment of an administrator, and that the 
party sued was acting in that capacity, 
otherwise the judgment would not be bind- 
ing on the estate ot the intestate. 

Barfield v. Price, 40 Cal. 535. 

1183. When a party sues as executor, the 
complaint must contain the proper allega- 
tions to show that he is entitled to sue iu 
that capacity. Id. 

1184. Where the complaint avers title as 
administrator, a default admits it. 

Peck v. Strauss, 33 Cul. 678. 


Failure of Consideration. 


1185. A county warrant drawn by the 
auditor, directing the treasurer to pay to 


H. E. Co. nine hundred and sixty-five dol- 


lars for services as county printer, was for a 
valuable consideration indorsed by H. E. Co. 
to F., and by F. transferred to plaintiff for 
nine hundred and sixty-tive dollars, paid by 
the latter. The warrant was, in fact, illegal 
and valueless, and payment being for this 
reason refused by the treasurer, plaintiff in- 
stituted the present action against H. E. Co. 
and F. to recover back the amount paid by 
him, setting up in the complaint the fore- 
going facts, and that defendants, at the time 
of their transfers, represented that the war- 
rant was Valid, and would be paid on present- 
ation: J//e/d, on demurrer, that the com- 
plaint stated a cause of action, and that on 
the facts alleged plaintiff was entitled to re- 
cover from defendants the money which he 
had paid for the warrant. 

Keller v. Hicks, 22 Cal. 557. 


Ferry. 


1186. In an action to recover damages by 
the owner of a licensed ferry, against a 
party alleged to have run a ferry within the 
limits prohibited by law, it was held that 
the complaint should have alleged that de- 
fendant ran his ferry for a fee or reward, or 
the promise or expectation of it, or that he 
ran it for other than his own personal use, or 
that of his family; and the omission of those 
allegations was tatal. 

Hanson v. Webb, 3 Cal. 237. 


Forcible Entry and Unlawful Detainer. 


1187. A complaint in forcible entry and 
detainer should not contain allegations re- 
specting the defendant’s appropriation of 
personal property. 

— Gillam vy. Sigman, 29 Cal. 637. 


1188. The complaint in an action of forci- 
ble entry need not pray for treble damages, 
to warrant the court in trebling them. 

Hart v. Moon, 6 Cal. 161. 


1189. In an action of forcible entry and 
detainer the value of the rents and profits 
of the premises is not required by the statute 
to be stated in the complaint, and without 
such statement may be awarded as damages. 

Holmes v. Horber, 21 Cal. 35. 


1190. In forcible entry and detainer it is 
optional with plaintiff either not to claim 
any damages, or to claim only such as arise 
from loss of rents, or from waste, or from 
both. There is no such connection between 
the rents and protits and waste committed as 
to require the damages from the loss of the 
one and the commission of the other to be 
united in the same demand. 

Hicks v. Herring, 17 Cal. 566. 

1191. Under the twelfth section of our 
forcible entry and detainer act, plaintiff is 
not compelled to claim damages for waste 
and injury or for reuts and protits. He may 
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simply claim possession; and in a subsequent 

suit, may recover damages for waste commit- 

ted pending the action of forcible entry and 

detainer. Id. 
See ForciBLE ENTRY. 


Foreclosure of Mortgage. 
Complaint. 


1192. An action will not lhe on the mere 
recital in a moxstgage of the existence of 
the debt. In an action upon the promise to 
pay money, if the complaint contains no 
averment of consideration or of indebtedness, 
except by way of recital, it is insutiicient. 

Shafer v. B. R. & A. Co., 4 Cal. 294. 


1193. In foreclosing a mortgage contain- 
ing a stipulation that the mortgagee should 
be entitled to all costs, including counsel 
fees not cxceeding tive per cent. of the 
amount due, it is not necessary to aver in tie 
complaint that five per cent. was reasonable 
counsel fees, as the counsel fees thus stip- 
ulated to be paid were not the cause of ac- 
tion, but, like costs, a micre incident to it, 
and might be fixed by the court, at its dis- 
cretion, not exceeding the five per cent. 

Carriere v. Minturn, 5 Cal. 435. 
Grontier v. Minturn, 5 Id. 492. 


1194. In an action to foreclose a mort- 
gage, an allegation that a party who is made 
a co-defendant with the mortgavor, has, or 
claims to have, some interest in or claim upon 
the mortgaged premises, is sufficient without 
averring the Character of tlic interest. 

Authony v. Nye, 30 Cal. 401. 


1195. Bill avers, in substance, plaintiff to 
be holder of several notes and mortgages ex- 
ecuted to him by defendants, H. and wife, 
and that defendant, O’D., proposed to plaint- 
iff to buy said notes and mortgages for a cer- 
tain sum, which plaintiff agreed to take; 
that O'D. desired, before closing the pur- 
chase, to see H. and wife, and learn whether 
they could be induced or compelled to pay 
the notes; asked plaintiff for the notes and 
mortgages to show H. and wife, and that 
plainutilf delivered them to him, relying on 
his honesty; that O’D. saw H. and wite, who 
were illiterate, and by representing himself 
a3 the owner of the notes, etc., which he ex- 
hibited, by threatening to sue, etc., induced 
Ii. and wife to give him an absolute deed in 
fee simple of the mortgaged premises for one 
hundred dollars, the premises being worth 
many thousands of dollars; that O'D. then 
returned the notes, etc., declined purchasing 
of plaintiff, and concealed the fact of having 
a deed from H. and wife; that all this was a 
fraud on plaintiff; that O'D. in taking said 
decd acted as agent and trustee of plaintiff, 
and for his benetit, and should have taken 
the deed in his name; that in equity said 
O’D. oughg to declare such trust, and execute 
a decd of the property to plaintiff; that, on 


account of a defect in the record of one of 
the mortgazes, it does not impart notice, etc., 
and that if O’D. should sell the property, as 
he is trying to do, to an innocent purchaser, 
such sale would injure plaintiff irreparably. 
Other parties are made defendants, as claim- 
ing some interest subsequent to plaintilf. 
Complaint prays for injunction against O’D. ; 
that said trust be declared; that he exccute 
a deed to plaintiff; that H.’s wife execute to 
plaintiff such further conveyance and assur- 
ance and rclease of equity of redemption as 
se be just in gatisfaction of said mortgages, 
and that all defendants be barred, foreclosed, 
etc.; or, that the deed by H. and wife to 
O’D. be declared void and canceled, and he be 
foreclosed of all equity of redemption thcre- 
under; and if such deed be canceled, that 
then plaintiff have judyment against H. and 
wife on said notes; that all the defendants be 
barred, etc., and premises sold to pay the 
judgment, etc. O’D. demurs that inconsist- 
ent causes of action are united: //eld, that 
the demurrer is not well taken; that the al- 
legations of the complaint make out a homo- 
geneous case as against all tiie defendants, 
to wit, a right to enforce the mortyages, and 
toadecree of foreclosure binding subse- 
quent claimants, of whom O’D., by his 
purchase, is one, with notice of the mort- 
gages; held, further, that O’D. can not set up 
either the invalidity of the mortgages given 
by H. and wife, who release errors, or the 
title acquired by him from them, and that 
he holds the property in truat for plaintilf. 
De Leon v. Higuera, 15 Cal. 483. 


1196. The notes and mortgages in this 
case were properly admitted in evidence, 
ayainst the objections of O’D., as showing the 
history of the transaction, and his connection 
with the property, as also the consideration 
of the last mortgage, which was given as se- 
curity for money then loaned, and for the 
money previously loaned, and secured b 
three previous mortgages on the same aud, 


Id. 


1197. In an action ona note, and to en- 
force the lien of a mortgage given to secure 
its payment, where other parties besides the 
mortgagor are made def palais on the ground 
that they have or claim an interest in the 
mortgaged property, a general allegation 
in the complaint that such parties have or 
Claim to have some interest in the property 
is all that is required. 

oett v. Stearns, 28 Cal. 226. 


1198. The averment in the complaint that 
the plaintiff is the owner of the note and 
mortgage in suit, isa sufficient answer to a 
demurrer, on the ground that it does not ap- 
pear by the complaint that the plaintiff is the 
hoider of the note. 

Rollins v. Forbes, 10 Cal. 299. 


1199. If the complaint in a foreclosure 
suit avers that the mortgage was executed by 
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the defendant (thereby making it by aver- 
ment a legal mortgage), aud also sets outa 
copy of the same, and it appears on its face 
not to be a legal as distinguished from an 
equitable mortgage, the averment may be 

rejected as surplusage. | 
Love v. 8. N. L. W. & M. Co., 32 Cal. 659. 
1200. The reasonable construction of an 
allegation in a complaint, that ‘‘ plaintiff fur- 
nished materials between the sixth day of 
April, 1862, and the twenty-eighth day of 
June, 1862,” is that plaintiff commenced 
furnishing the materials on the sixth day of 
April, and continued furnishing the same 

from time to time up to June 28th. 
McCrea v. Craig, 23 Cal. 522. 


1201. Where the plaintiff, being the 
owner of an undivided one half of a tract of 
land, mortgaged his interest therein to A., 
and subsequently, with his co-tenant, con- 
veyed the land to B. and C., two thirds to 
one and one third to the other, by two sep- 
arate deeds, in each of which is set forth the 
ayreementof the grantees to assume the pay- 
ment of the mortgage; and after the mort- 
Base fell due the plaintiff filed his bill against 

. and C., to compel a foreclosure and pay- 
ment: Held, that the case was one of chan- 
cery jurisdiction, and that it was not neces- 
sary for plaintiff first to pay offthe mortyage 
before bringing his action. 

Abell v. Coons, 7 Cal. 105. 

1202. Where a judgment is rendered 
against A. and his sureties, and A. anda por- 
tion of his surcties, in order to secure the 
payment of said judgment, mortzage their 
property, subsequent to which an execution 
under the Judgment is levied upon sutticient 
property of B., a surety not joming in the 
inortgage, to satisfy the judgment, and after- 
wards is voluntarily released: Held, that no 
action can be maintained on the mortyaze; 
for the levy satisfying the judgment, the 
mortgage, as an incident thercto, must 
also be thereby satisfied. 

People v. Chisholm, 8 Cal. 29. 

1203. Analleygation ina complaint to fore- 

close a Chattel mortgage, that the furniture 
and upholstery were furnished for and used 
in the furnishing of the hotel in the city and 
county of San Francisco, known as_ the 
‘“Willows,” 1s not an allegution that the 
goods were used in a ‘‘ hotel,” nor that they 
were used in a building called the ‘* Wil- 
lows,” nor that the ‘‘ Willows” was a hotel. 
Stringer v. Davis, 30 Cal. 3158. 

1205. In an action to enforce specific 
liens and equitable rights against an estate, 
it is not necessary to allege a presentment of 
the ciaim. Fallon v. Butier, 21 Cal. 24. 


1206. The plaintiff, in an action to re- 
deem a mortgage, need not allege or prove 
a tender of the amount due upon the mort- 
gage debt previous to the conunencement of 
action. Daubenspeck v. Platt, 22 Cal. 330. 


1207. Section 58 of the practice act, 
relating to the descripiton of land, dues not 
apply to actions for the foreclosure of wort- 
gazes. Emeric v. Tams, 6 Cal. 159. 

1208. Whenever a subsequent mortgavee 
tiles a b.U to redeem the former mortgage, 
or to redeem the furmer and to foreclose his 
own, he may allege and show that the claim 
of the prior mortgagee has been exazgerated, 
or any other kindred fact which will increase 
the fund. 

Carpentier v. Brenham, 40 Cal. 221. 


1209. A complaint in an action against an 
administrator, to enforce the lien of a mort- 
gage, necd not aver that notice to creditors 
has been published, but must aver the pres- 
entation of the mortga.e claim for allowance. 

Harp v. Calahan, 46 Cal. 222. 

1210. An allegation in a complaint, in an 
action brought arainst an administrator to 
enforce a mortaave piven by the intescate, 
that the administrator waived the presenta- 
tion of the mortgage claim for allowance, 
is irrelevant. Id. 


1211. It is a cardinal rule that the plead- 
ing of the party to whom relief is granted 
must be sutlicient to warrant the relief. 

Sigourney v. Zellerback, 55 Cal. 431. 


1212. In an action to foreclose a mort- 
gage, a complaint in intervention was 
tiled, setting up a contract between the 
plaintiff and the defendant Zcllerback 
(the mortzagor’s grantee); whereby the 
former avzreed to execute to the latter 
an assignment of the note and mortgage 
in suit (and of another note and mort- 
gage), and to place the same, with the instru- 
ments assigned, in escrow with one P.; the 
latter, thereupon, to give his notes to the 
plaintiff for specified sums and assignment, 
and instruments assigned to remain in the 
hands of P. as security for the payment of 
the notes, until Z. should deliver to him, as 
collateral security for the notes, certain 
shares of stock, and then to be delivered to 
Z.; the complaint in intervention further al- 
leying full pertormance of the contract by 
Z., and the conveyance of the mortgaged 
premises by him, with warranty against in- 
cumbrances to the intervenor, and praying 
that the notes and mortgayves be decreed to 
be delivered up and canceled, or, if the court 
held the mortgage to be still in efiect, that 
the stock delivered by Z. to P. should be first 
sold, and the proceeds applied on the mort- 
gage. Z. answered the original complaint, 
selting up the same facts as the intervenor, 
but sutfered default to the complaint in in- 
tervention. ‘The court found that such a 
contract had been made, and that Z. had 
made and delivered to the plaintiff his notes, 
and liad delivered to P. certain shares of 
stock of the kind, but not of the quantity 
required by the contract, and that tue stock 
had not been accepted by the plaintiil in 
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satisfaction of the contract, and decreed that 
the stock should first be sold and the pro- 
ceeds applied on the mortgave, and that the 
mortgaged premises should be sold for the 
balance only: //¢L/, that the allegations of 
the complaint were insuflicient tosustain the 
judgment; and held, further, that (without 
re-reference to the sufliciency of the com- 
plaint) the plaintiff had no lien upon the 
stock, the same not having been accepted 
by him, and that, therefore, this was nota 
case for a marshaling of securities in favor 
of the intervenor. Id. 


Answer. 


1213. Where the answer, while averring 
that the deed was a conditional deed, admits 
that the money was received by defendant 
on the understanding that if the money was 
repaid in six months, with interest, plaintiff 
was to reconvey, and does not specitically 
deny that the money was loaned: //e(d, that 
it virtually admitted the loan. 

Lee v. Evans, 8 Cal. 424. 


1214. The allegation in the answer, that 
unless the moncy was returned, the property 
should remain in the plaintiff, does not 


change the nature of the contract. This is 
the usual form of a mortgage. Id. 


1215. In this case, as the bond in the 
complaint answers to the description of the 
bend offered in evidence, and as the com- 
plaint avers that the mortvage was given to 
secure this bond, the denials in the answer 
being literal and conjunctive, the execution 
of the bond and mortgage was held to be 
admitted by the answer, as also that the 
mortyaye was piven to secure the debt evi- 
denced by the bond. See facts stated. 

Blankman v. Vallejo, 15 Cal. 638. 


See FoRECLOSURE. 


Forfeiture, Plea of. 


1216. In an action of ejectment to recover 
mining claims, an answer to the complaint 
which avers that any right that plaintiffs 
may have ever hal to the possession, etc., 
they forfeited by a non-compliance with the 
rules, customs and regulations of the miners 
of the diggings embracing the claims in dis- 
pute, prior tu the defendant's entry, is in- 
suticient, in not setting forth the rules, 
customs, etc. 

Dutch Flat Co. v. Mooney, 12 Cal. 534. 


1217. The facts should be stated so as to 
enable the court to determine whether the 
forfeiture did accrue. The averinent of for- 
feiture isa legal conclusion, upon which no 
issue can be taken. Id. 


Former Action Pending. 


1218. To support a plea in abatement, 
founded on the pendency of a prior action, 


it is necessary to show that process was 
iasued in such action. 
Primm v. Gray, 10 Cal. 522. 


1219. Where, on a plea in abatement to 
the entire action, that another suit for the 
same cause of action was pending at the 
time of suit brought, if the proof shows that 
the first suit is only for part of the same 
matter sued for in the second suit, the plea 
fails, Thompson v. Lyon, 14 Cal. 39. 


1220. If an answer sets up a former suit, 
pending between the game parties, in abate- 
ment of the action, and has annexed to ita 
copy of the record of the former suit, the 
annexation of this copy does not do away 
the necessity of a brink and the introduc- 
tion of the record in evidence. The ques- 
tion can not be determined on the pleadings, 
but there must stiil be proof of the former 
suit. People v. De la Guerra, 24 Cal. 73. 


1221. The defense of a prior lis pendens 
is available only where the plaintiff, at 
least, in both actions is the same. 

O'Connor v. Blake, 29 Cal. 312. 


1222. A plea to abate an action by reason 
of another action pending is not good un- 
less it shows that the pending action was 
brought for the same cause as the one in 
which the plea is interposed. 

Calaveras Co. v. Brockway, 30 Cal. 325. 


See DEFENSES. 


Fraud. 
Complaint. 


1223. A bill in equity, to obtain relief on 
the ground of fraud, is not suflicient if it 
charge fraud in general terms, but tho facts 
constituting the fraud should be stated. 

Kent v. Snyder, 30 Cal. 666. 
Castle v. Bader, 23 Id. 75. 


1224. A complaint in equity, to have a 
deed, absolute on its face, reformed so as 
to become a deed of trust, which avers that 
the dced does not express the trusts and con- 
ditions upon which 16 was agreed the prop- 
erty should be transferred, but that such 
conditions were by the defendants fraudu- 
lently suppressed, without any statements of 
what acts of fraud were practiced, does not 
state facts suflicient to constitute a cause of 
action. Id. 


1225. In a bill to set aside certain convey- 
ances of real estate as fraudulent against 
creditors, there is no necessary inconsist- 
ency in averring the grantec to be a fictitious 
person, and that the deed to him, or in his 
name, was made to hinder and defraud ered- 
itors. Purkitt v. Polack, 17 Cal. 327. 

1226. Plaintiff sues defendants for parti- 
tion of certain property. The court ordered 
a sale of the property and distribution of 
the proceeds; after the sale, G. files a peti- 
tion, stating that he is the creditor of one I. 
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M. Harris (not plaintiff), and has an attach- 
ment lien on the interest of said F. M. Harris, 
in the property sold; that said property, in 
fact, belonged to F. M. Ilarris, and that any 
conveyances of the same from him to plaint- 
iff were merely colorable, for the use and 
benefit of F. M. Harris, and made to hinder, 
delay, and defraud his creditors, G. asked 
the court to pay him the share of the pro- 
ceeds of the partition sale coming to plaintiff; 
court refused: //eld, that there was no error; 
that the petition of G., being an attempt to 
defeat a conveyance to plaintiff, on the ground 
of fraud, is insuthcient in this, that there is 
no allegation of the insolvency of F. M. 
Harris, and that the charges of fraud are too 
gencral, and do not state the specific facts 
constituting the fraud. 

Harris v. Taylor, 15 Cal. 348. 


1227. Plaintiff and defendant were part- 
ners in the purchase of mining claims. De- 
fendant was the active partner, and ac- 
quainted with the value of a certain claim 
owned by the firm, plaintiff being ignorant 
of its value; plaintiff sold his interest in this 
claim to defendant for greatly less than its 
value: Held, that in a suit by plaintiffagainst 
defendant to set aside this sale for traud 
and for an account, etc., an averment that 
defendant is indebted to plaintiff on an ac- 
count ina sum greater than that paid by 
defendant for the mining, is in effect an offer 
to place defendant in statu quo, as per the 
rule of law. Watts v. White, 13 Cal. 321. 


1228. A complaint in equity, filed for the 
purpose of setting aside a grant, on the 
ground that it was obtained by fraud, must 
state specifically and defimtely the facts 
constituting the fraud. 


Oukland v. Carpentier, 21 Cal. 642. 


1229. In an action brought to vacate a 
patent for land on the ground that its issu- 
ance was procured from the government by 
false sugvestions, fraudulent concealments, 
and by misrepresentations, the actsof fraud 
and misrepresentation on which the general 
charge is based must be specified in the com- 
plaint, or it will not state facts sufficient to 
constitute a cause of action. 


Semple v. Hager, 27 Cal. 163. 


1230. A complaint in an action in the 
naine of the people on the relation of a pri- 
vate individual, to cancel a patent fora tract 
of land issued by the state to the defendant, 
which merely avers that the relator is seised 
and possessed of the land, and that his title 
was derived from the state of California un- 
der and by virtue of the location of a school 
warrant made under and in accordance with 
the provisions of an act of the levislature; 
that said location was duly and properly 
nade, and in all respects according to the 
provisions of said act, does not state facts 
sufticient to constitute a cause of action. 

Peopie v. Jackson, 24 Cal. 630. 


1231. If a complaint avers that the de- 
fendant, by false representations as to the 
value of mines, in‘luced the plaintiff to pur- 
chase the same and pay a sui of money 
therefor, and that the defendant gave plaint- 
iff a deed therefor and received the consid- 
eration, and also claims general damages 
exceeding the considcration, and avers an 
offer to redeem the decd, it is am action in 
common law parlance, «x delicto and not ex 
contractu, and the averment of an offer to 
return the deed is not an averment of a re- 
scission of the contract, nor of an offer to 
rescind. Aherns v. Adler, 33 Cal. 608. 


1232. If the plaintiff in his complaint 
claims damages fora fraudulent sale of mines 
to him, and avcrs an oOffcr to return the 
deed given to him, an amendment, striking 
out the offer to return the deed, does not 
change the issues tendered in the complaint. 


ld. 


1233. A creditor who has purchased land 
of the debtor at sherill’s sale, and obtained a 
sheriff's deed therefor, in a complaint to 
cancel a deed given by the debtor to defraud 
him before judyment was recovered, need not 
aver that the debtur was insolvent when he 
made the deed. 

Haver v. Shindler, 29 Cal. 47. 


1234. The complaint in a suit in equity 
brought by the judgment creditor, who has 
a sheriff's deed of land, to sct aside and can- 
cela deed of the same, given by the judg- 
ment debtor before the recovery of judgment 
to defraud the creditor, need not aver that 
the plaintiff has exhausted his remedy at law 
by issuing an execution and having it re- 
turned nulla bona, ~ : 

1235. Where a bill in equity is filed to 
cancel a deed which avers that the grantor 
deposited the same with a third person, to 
be by lim delivered to the grantee upon the 
order of the grantor or his agent, and that be- 
fore the agent gave the order, the grantor 
directed the third person not to deliver the 
deed, but does not aver that the third person 
intends or threatens to deliver the deed to 
the grantee, or that he will disobey the in- 
structions of the grantor, the bill does not 
state facts sufficient to constitute a cause of 
action. Fitch v. Bunch, 30 Cal. 208. 

1236. To obtain aid of chancery to va- 
cate a judgement, a party must show that 
he has exhausted ail proper diligence to de- 
fend in the suit in which judginent was ren- 
dered. If he relies on fraud and deception 
practiced on the court in managing, procur- 
ing, and giving evidence, he must show that 
by such practice he was defrauded of his op- 
portunity to defend, and that his defense 
would otherwise have been etlectual. 

Riddle v. Baker, 13 Cal. 295. 

1237. The complaint, the suit being to 
set aside a judgment of H., L. & B. v. Er- 
win, after setting out minutcly the proceed- 
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ings adopted by them in having the clerk 
enter up the judgment, then avers that ‘‘said 
proceedings and circumstances under which 
said judgment was entered up by said clerk 
render the same void in law, the said clerk 
having no power or jurisdiction to enter said 
judzinent under the circumstances and in the 
manner stated, and that the same is fraud- 
ulent as aguinst this plaintiff, aud tends to 
his great and irreparable injury;” that W., 
attorney of H., L. & B., was a party to the 
fraud; that the judgment was without con- 
sidcration, was false, covinous, and fraud- 
ulent, and that I. is insolvent, states facts 
suilicieut to constitute a cause of action, and 
W., being charged as a party to the fraud, 
is properly joined as defendant. 
Crane v. Hirshfelder, 17 Cal. 467. 
1238. In order to set aside a judgment or 
conveyance on the ground of fraud, it is not 
sutticient to aver in geucral terms that such 
judyment or conveyance was fraudulent, but 
the facts and circumstances constituting 
the alleyed fraud must be sct forth. 
‘ Castle v. Bader, 23 Cal. 75. 


1239. Where a judgment by confession 
isattacked by acreditoras fraudulent against 
him, on the ground that the object of the 
debtor and the judezment creditor was to as- 
sist the debtor in forcing a compromise with 
his other creditors rather than to enforce the 
judgment, the complaint must plead this 
ground of objection to the judgment. A 
scneral averment that the intent was to hin- 
i. delay, and defraud, is insufticicnt. 

Meeker v. Harris, 19 Cal. 278. 


1240. Such general averment of fraud 


will not put the adverse party on his defense. 
Id. 


1241. Where a creditor files a bill to can- 
cel and set aside a judgment rendcred 
avainst his debtor, on the ground that it is 
fraudulent, and to reach the property of the 
debtor and have it applicd in satisfaction of 
bis demand, the complaint must aver, either 
that the plaintiff has acquired a lien on the 
property he secks to reach, or that he has 
recovered a judgment upon which an execu- 
tion has been issued, and returned no prop- 


erty found, Castle v. Bader, 23 Cal. 75. 


1242. A complaint in an action to set 
aside a judgment which contains no aver- 
ment showing that relief could not have 
been obtaincd on motion, may be deniable, 
but if defendant fails to demur, and answers 
on the merits, and the fact supplying the de- 
fect appears In the record, the objection is 
waived. Bibend v. Kreutz, 20 Cal. 109. 

1243. In an action to recover personal 
property, where the defendant justitied as 
sheriff under a judgment and execution 
ayainst the plaintiff's vendor, whose property 
the answer alleged the goods to be, the court, 
on the ground that fraud had not been 
specially pleaded, excluded from the evi- 


dence the judgment roll under which the 
defendant justified, and also evidence tend- 
ing to show that the sale by the judement 
debtor, under which the plaintiff claimed, 
was not followed by an actual and continued 
change of possession: //eld, that the de- 
fendant was not bound to anticipate the case 
of the plaintiff, or to assume under whom he 
would claim title, and that the ruling of the 
court was therefore erroneous. 


Humphreys v. Harkey, 55 Cal. 283. 


1244. When the cause of action stated in 
the complaint is for relief on the ground of 
fraud, and is stated to have accrued more 
than three years before the commencement 
of the action, the complaint should aver that 
the acts constituting the fraud had been dis- 
covered within ee years; but if the 
replication contains this averment, and this 
issue is tried without objection, the irregu- 
larity in the mauner of presenting the issue 
will be disregarded. 

Boyd v. Blankman, 29 Cal. 19. 


Answer. 


1245. The circumstances constituting 
fraud must be set up. 
Gushee v. Leavitt, 5 Cal. 160. 
Gitford v. Carvill, 29 Id. 589. 
People v. San Francisco, 27 Id. 656. 


1246. A case where it was held the answer 
suflicicntly presented the question of fraud. 
Lamott v. Butler, 18 Cal. 32. 


1247. Answer set up that the note was 
given for the land, fencing and building ma- 
terials; that plaintitf falsely represented 
that there was building material for building 
a barn; that this material was so insutlicient 
in quantity that it cost six hundred dollars 
to buy more, etc. There were some aver- 
ments as to the rotten condition of fences, 
which plaintiff represented to be good: //e/d, 
that detendant having taken possession under 
the contract, and retaining it, can not set up 
representations, fraudulent or otherwise, 
as to fences, they being, in this case, part of 
the freehold; held, further, that a special de- 
murrer being put into the answer, it sets up 
no defense as to the building material, be- 
cause neither quantity nor value is given. 
Plaintitf is responsible, not for what defend- 
ant paid for lumber, but for the value of 
lumber contracted for, and not delivered, 
and this at the time of contracting. 

Kinney v. Osborne, 14 Cal. 112. 


1248. The answer is also fatally defective, 
in not charging the representations to have 
been fraudulently nade, or that there was a 
warranty of some particular quantity of luin- 


ber. Id. 


1249. Where an answer contains only a 
general allegation of fraud, and the trial of 
the issue of fraud thus presented proceeded 
to its conclusion without objection by plaint- 
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iff as to its sufficiency, or objection to evi- 
dence, on that ground, offered by defendant 
in support of the issue of fraud; under these 
circumstances an objection to the answer, 
that it docs not contain a statement of the 
articular facts and circumstances constitut- 
ing the allescd fraud, comes too late, and 
wil not be considered on appeal. 
King v. Davis, 34 Cal. 100. 
1250. An answer secking to avoid a con- 
tract, by reason of fraudulent misrepre- 
sentations of the plainviff in procuring it, 
must state in what the misrepresentations 
consisted, and they must be of matter of fact 
of which defendant was ignorant, and not of 
law. People v. San Francisco, 27 Cal. 656. 


Goods Sold and Delivered. 


1251. A declaration is insuthcient which 
alleves an indebtedness and sets forth an ac- 
count, but does not allege the sale or de- 
livery of the articles to the defendant, nor 
show in what place or what manner the in- 
debtedness accrued, whether on account of 
the defendant or that of another. 

Mershon v. Randall, 4 Cal. 324. 


1252. Where the complaint in hwe rerba, 
set forth the biil of sale, it was held to 
remedy a defect in the description of tlie 
quantity of the poods sold. 

Cochran v. Goodman, 3 Cal. 244. 


1253. A deciaration sctting forth that 
plaintiff had purchased a quantity of goods 
from W. & P., ‘‘then and there acting as the 
agents of defendant,” is only another form 
of declaring that he had purchased from the 
defendant, and is sufliciently certain to pre- 
vent any misapprehension of its meaning, 
and is yood on demurrer. ld. 

1254. A complaint for goods sold, 
which avers that the defendant is indebted 
to the plaintiif in a certain sum for goods 
sold and delivered to him at his request, and 
that defendant has not paid for the same, 
states a cause of action. 

Abadie y. Carrillo, 32 Cal. 172. 

1255. Ina complaint for goods sold and 
delivered, the ordinary form of a count in 
indobitatus assumpasit is sullicient. 

Magee v. Kast, 49 Cal. 141. 


Heirship. 


1256. An allegation in the complaint that 
plaintiffs are the sons of Joaquin Castro, and 
have been in possession of the rancho since 
his decease, is, in the absence of a special de- 
murrer, a suilicient allegation of heirship. 

Castro v. Armesti, 14 Cal. 38. 


Husband and Wife. 


1257. A complaint by husband and wife 
to recover the humestead conveyed away by 
the deed of the husband alone, must aver 
either that the premises were occupied as a 


homestead at the date of the conveyance, 
or thet they had not been previously aban- 
doned. Harper v. Forbes, 15 Cal. 202. 


1258. In an action for the division of the 
common property of husband and wife 
after a decree of divorce, the plaintiff, to 
bring herself within the provisions of the 
act ‘‘detining the rights of husband and 
wife,” passed April 17, 1850, must ailirma- 
tively state such facts as vive her the right 
to the property under the act. 

Dye v. Dye, 11 Cal. 163. 

1259. It is not material where the mar- 
riage was solemnized, if the parties after- 
wards, and after the passace of the act, re- 
sided and acquired the property here. Id. 


1260. In suit against the wife for her 
separate debt, for which she was liable in 
personum before coverture, the complaint 
need not set out any separate property of the 
wife. Bostic v. Love, 16 Cal. 69. 


1261. Where husband and wife are sued 
for rent claimed on a lease made by plaintiff 
to the wife, plaintiff and the wife being ten- 
ants in common of the property: //eld, that 
the wife can be lable only as sole trader 
under the statute; and that the complaint 
must aver facts requisite to establish her 
liability in that character, and that the al- 
legation that she ‘* was doiny business as a 


Seme-sole, with the consent of her husband,” 


is insuilicient. Aiken v. Davis, 17 Cal. 119. 


1262. It is immaterial whether a convey- 
ance tu the wife was made with or without 
a fraudulent intent; that in either case it 
is unavailing against the mortgage, because 
the inference from the language of the com- 
plaint that the conveyance was upon pur- 
chase and during marriage, and consequently 
that the property was common pruperty, is 
not negatived by any averment that the 
property was transferred to her before mar- 
riage, or was a gilt to her, or in exchange for 
her separate property. 

Kxohner v. Ashenauer, 17 Cal. 578. 

1263. A complaint drawn in the name of 
a husband and wife, to recover on a note 
given to the female plaintiff, if it contain 
no averment that the plaintitfs were husband 
and wife at the time the note was given, is 
not bad on demurrer on the ground of a mis- 
joinder of parties ptaintiff. 

Frost v. Harford, 40 Cal. 165. 

1264. The coverture of a defendant 
does not render a personal judgment 
against her void. If she rclics on coverture 
as a defense, she should plead it. 

White vy. Adams, 52 Cal. 435. 


Injunction. 


1266. A complaint which states that the 
defendant has agreed to furnish the plaintiff 
witha certain quantity of water for irr:ga- 
tion, and is about to enter into vther contracts 
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for the delivery of water to othcr persons, 
whereby the defendant will have contracted 
for the delivery of more water, in the aggre- 
gate, than the capacity of his ditch will en- 
able it to supply, does not state facts which 
entitle the plaintiff to an injunction, for the 
reason that it does not show that the plaint- 
iff has becn or will be injured. 

Bk. of Cal. v. F. C. & I. Co., 53 Cal. 201. 


Insurance, 


1267. If an insurance policy provides 
that it shall be void if the interest of the as- 
sured is other than the entire sole owner- 
ship, a complaint on the policy which de- 
scribes the property insured as the plaintiff’s 

roperty, and avers that he had an interest 
init, and all thereof, as the owner thereof, 
and says ‘‘all thereof being the property of 
the plaintiff,” contains suflicient allegations 

of ownership. 
Ferrer v. Home Mutual, 47 Cal. 416. 


1268. If a policy of insurance requires 
the assured, in case of loss by fire, to pro- 
duce a certificate of a magistrate, notary 
public, or commissioner, that he has cxam- 
ined the circumstances attending the loss, 
and knows the character of the assured, and 
believes he has, without fraud, sustained the 
loss, as a Condition precedent to a recov- 
ery for a loss, an allegation in a complaint 
“that the plaintiff duly fulfilled all the con- 
ditions of said insurance respectively on his 
part,” is a sufficient allegation of having pro- 
cured such certilicate. Id. 

1269. An averment in a complaint on a 
policy of insurance, that the loss sued for 
was caused by fire, aud not by the falling of 
any building, is equivalent to an averment 
that it was not caused by a fire which ensued 
from the falling of a building. Id. 


1270. A coinplaint that alleges an uncon- 
ditional contract on the part of the defend- 
ant for a consideration specified, to insure the 
hotel and furniture of the plaintiff against 
loss by fire for a stated period of time, and 
a loss by fire within the life of the contract, 
which the defendant has failed to pay, not- 
withstanding the request of the plaintiff, 
states a cause of action, and will be held 
good on demurrer. 

Clark v. Phenix Ins. Co., 36 Cal. 168. 


2271. In an action on an insurance policy, 
by the terms of which the loss is to be esti- 
mated, and paid sixty days after due notice 
and proof of the same made by the assured, 
an allegation in the complaint that the plaint- 
iff pertormed all the conditions on his part 
in the policy to be performed, and gave the 
defendant due notice and proof of the tire 
and loss, and demanded payment, does not 
Bhow that sixty days had clapsed after proof 
an notice before bringing suit, and the com- 
plaint doves not state a cause of action. 

Doyle v. Phenix Ins. Co., 44 Cal. 264. 
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Judgments, How Pleaded. 
Complaint. 


1272. In an action on a judgment ob- 
tained in another state, where the transcript 
of the judgment shows the jurisdiction of the 
court on its face, it is not necessary to aver 
jurisdiction. Low v. Burrows, 12 Cal. 181. 


1273. A judgment creditor, made such by 
confession of judginent, who seeks to reach 
moncy of the judgment debtor in the hands 
of junior judgment creditors, upon the ground 
that he has a prior lien upon the same, must 
aver in his complaint that at the time lus 
judgment was rendered, the amount for 
which it was rendered was unpaid and due. 

Denver v. Burton, 28 Cal. 549. 


1274. In pleading the judyment of a 
probate court, it being a court of limited 
and inferior jurisdiction, it is necessary to 
set forth the facts which give jurisJiction. 
(The rule is altered by statute of 1558, p. 
95, ch. 120.) Smith v. Andrews, G6 Cal. 602. 

1275. The law presumes nothing in favor 
of the jurisdiction of justices’ courts, and 
a party who asserts a right under the judg- 
ment of a justice, must atirmatively show 
every fact necessary to confer such jurisdic- 
tion. Swain v. Chase, 12 Cal. 283. 

1276. A complaint which avers that the 
defendant made his note; that the plaintit¥ 
commenced an action on the note and ob- 
tained judgment, end that no part of the 
note or judgment has been paid, states a 
cause of action on the judgment and not on 
the note, and does not state two causcs 
ofaction. Anderson v. Mayers, 50 Cal. 525. 


1277. A party to an action who relics on 
a judgment as an estoppel or justification, 
and in pleading it undertakes to avail him- 
self of the provisions of the act which re- 
leases him from pleading the facts which 
conferred jurisdiction on the justice to ren- 
der it, must comply strictly with the terns 
of the act. Young v. Wright, 52 Cal. 407. 

1278. The terms ‘‘duly rendered’’ and 
‘“‘duly given or made,” when applicd toa 
judgment, are not equivalent. Id. 


1279. Ina complaint, in an action brought 
ona judgment, it is unnecessary to aver that 
an execution has been issued on the judg- 
ment, and an unsuccessful effort made to 
collect it. King v. Blood, 41 Cal. 314. 


1280. To constitute a valid dcfense to 
such an action, it must be shown that the 
nppeal had the effect to suspend the judg- 
ment appealed from, or of staying the ex- 
ecution thereof. 

Taylor v. Shew, 39 Cal. 536. 


Answer. 


1281. If two Mexican grants are so con- 
firmed at different times as to overlap cach 
other, and the owner of the one coniirmed 
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last is a party to the proceedings confirming 
the other, and the owner of the one confirmed 
first becomes a party to the proceedings re- 
sulting in the last confirmation, and tails to 
set up the first confirmation asa bar to having 
this grant confirmed so as to cover the same 
land, he can not afterwards attack the last 
decree in a collateral proceeding. 

Semple v. Wright, 32 Cal. 659. 


1282. The court of sessions granted a 
license to defendant to run a ferry. This 
grant was resisted by plaintiff, who took an 
zppeal to the district court, which affirmed 
the grant; which judgment remained unre- 
versed, This action was brought to recover 
damages from defendant for running the 
ferry, the plaintiff alleging that the license 
was illegally granted: //eld, that the judg- 
ment of the district court was a bar to tlis 
action, and that that judgment could not be 
impeached collaterally. 

Webb v. Hanson, 3 Cal. 103. 


1283. The answer to a suit on a note set 
up by defendant’s discharge in insolvency. 
Plaintiff demurred to the answer, on the 
ground that it did not allege that the note 
was described, set forth and ineluded in de- 
fendant’s schedule: J/eld, that the demurrer 
was not well taken; that under section 
59of the practice act, 1t was suilicient to 
allege in the answer that a judgment had 
been duly rendered, discharging defendant 
from the demand sued on; and that whether 
the demand was sutliciently described was 
matter of evidence to be determined at the 
trial by inspection of the record. 

Hanscom v. Tower, 17 Cal. 518. 


1284. In an action upon a judgment, the 
judgment debtor may set up in bar of a re- 
covery matters which were a proper ground 
of defense in the original action, accompanied 
with a showing that he was prevented from 
availing himself of the defense in the former 
action by his ignorance of the facts on which 
it rested, and that this ignorance was not 
imputable to any negligence or laches on his 
part. Spencer v. Vigneaux, 20 Cal. 442. 


Justification. 


1285. An answer justifying a trespass on 
the ground of official duty should aver that 
the defendant is an oflicer, and what his 
ofhcial duty is. If there are other detend- 
ants, and the answer is intended to apply to 
them, it should state that they entered in 
aid of the oflicer. 

Pico v. Colimas, 32 Cal. 578. 


Libel and Slander, TIow Pleaded, 


Complaint. 


1286. Words which on their face appear 
to be entirely harmless may, under certain 
circumstances, convey a Covert meaning 
wholly differcnt from the ordinary and natu- 


PLEADINGS. 


ral interpretation usually put upon them. 
To render such words actionable it is neces- 
sary for the pleader to aver that the author 
of the libel intended them to be understood, 
and that they were in fact understood 
by those who read them in their covert sense. 

Maynard v. F. F. Ins. Co., 34 Cal. 48. 


1286a. If it is intended to charge in a com- 
plaint that such words were used in an of- 
tensive seuse, such as engaginy in a riot to 
unlawfully invade the possessions of another, 
and were so understood by those who read 
them, there must be a coloquium inthe com- 
plaint to show in what sense the words were 
libelous. Clarke v. Fitch, 4] Cal. 472. 


1286b. A colloquium in a complaint for a 
libel can not be supplicd by an innuendo. 
The colloqnium states the extrinsic facts to 
show the lbelous meaniny of the words and 
the innuendo applies the words to these facts. 

ld. 


1287. A complaint fora libel, in which 
the words alleged to be libelous, are not li- 
belous per se, sutiiciently avers that the 
words were intended by the defendant to be 
understood, and were understood by those 
who read them, to impute dishonesty to the 
plaintill, ifit avers that the defendant, in- 
tending to injure the plaintitf, falsely and 
maliciously published the libelous words, 
thereby meaning and wishing to have it un- 
derstood, that the plaintiff was dishonest; 
and that the libel was read by the acquaint- 
ance of the plaintiff and business men, who, 
by reason thereof, are unwilling to employ 
the plaintiff, and believe that he is dishonest 
and untit to be trusted. Id. 


1288. When words which are not libclous 
per se contain a convert meaning which makes 
them libelous, it is necessary for the plaintitf 
to aver In his complaint that the words were 
intended by the defendant to be understood 
as imputing wrong-doing to the plaintiff, and 
that they were, in fact, 80 understood by 
those who read them. Id. 


Answer, 


_ 1289. To constitute a justification in an 
action for libel, the answer must aver the 
truth of the defamatory matter charged. It 
is not sufhcient to set up facts which only 
tend to establish the truth of such matter. 
Without an averment of its truth, the fact 
detailed can only avail in mitigation of dam- 
ayes. - Thrall v. Smiley, 9 Cal. 529. 


Mulicious Prosecution. 


1290. In an action for malicious prosecu- 
tion, only the substantial matter constituting 
the action, that is, facts, and not the evi- 
dence of facts, need be set out. 

Dreux v. Domec, 18 Cal. 83. 


1291. An action of conspiracy for un- 
justly prosecuting a party also lies, but 
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probably differs in form at least from an ac- 
tion for malicious prosecution. The gist of 
an action of conspiracy is the ‘‘ conspiracy,” 
the combining of two or more to do an un- 
lawful and injurious act, and acquittal or ter- 
mination of the prosecution is uecessary to 
iInaintain the suit. Id. 


1292. In suit against three defendants for 
malicious prosecution, the complaint averred 
that ‘‘ defendants contriving and maliciously 
intending to injure the plaintiff,” etc., falsely, 
maliciously, and a probable cause, 
procured him to be indicted for murder: 
Held, that the complaint sutficiently avers 
@ joint agency on the part of defendants in 
instituting the prosecution. Id. 


Mandamus. 


1293. Averments in a complaint, that the 
orders allowing an account, and directing 
the auditor to draw his warrant for the 
same, ‘‘were duly given and made,” are 
suthicient to show the jurisdiction of a board 
of supervisors to direct a county warrant to 
be issued, and that there was money in the 
treasury, and that a tax had been levied, and 
that no debt had been created when the ac- 
count was allowed, which, added to the 
salaries of the otlicers, equaled the aggrevate 
revenue. Babcock v. Guodrich, 47 Cal. 485. 


See MANDAMUS. 


Marriage. 


1294. Where the plaintiff averred in her 
complaint, in suit brought for her distribu- 
tive share of the estate of analleged deceased 
husband, that the deceased made proposals 
of marriage to her, when she accepted, and 
consented to live with him as his true and 
lawful wife; and that in accordance with his 
wishes, she thenceforth lived and cohabited 
with him as his wife, always conducting her- 
self as atrue, faithful, and affectionate wife 
should do: //eld, that these were insutiicient 
averments of the existence of a marriage, 
and that the facts averred were only prima 
Jacie evidence of a marriage. 

Letters v. Cady, 10 Cal. 533. 

See People v. Anderson, 26 Cal. 129. 


Mechanic's Lien. 


1295. In an action to enforce a mechanic’s 
lien for seventy-six dollars, where the answer 
averred that the value of the labor ‘‘was not 
over the sum of fifteen dollars or twenty 
dollars:” //eld, that it was a denial that the 
value of the labor was seventy-six dollars, 
and that the answer should not be stricken 
out. Way v. Oglesby, 45 Cal. 655. 

1296. In an action to foreclose mechan- 
ic’s lien against defendants, alleged in the 
complaint to be partners under the firm name 
of the San Gorsonio tluming company, the 
San Gorgonio fluming company, a ¢orpora- 
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tion, answered, setting up the fact of their 
incoporation, and allcging title to the prop- 
erty; and judgment wes rendered for the 
sale of the property: //eld, that the cor- 
poration had not been made a party to the 
suit, and that the judgment as to it was er- 
roncous. 

Rousseau v. Hall, 55 Cal. 164. 

Reynolds vy. Hall, 55 Id. 164. 

Bolen v. San Gorgonio F. Co., 55 Id. 164. 


1297. If the complaint, in an action to en- 
force a lien on a mining claim for work and 
labor, avers that the plaintiff performed 
labor on the mine at the request of the de- 
fendant, an answer denying that the labor 
was performed at the request of the defend- 
ant is not a denial that the work was per- 
formed on the mine. 

Bradbury v. Cronise, 46 Cal. 287. 


1298. In such an action, a denial in the 
answer that the plaintiff has a lien on the 
mine is only a conclusion of law and not a 
denial of a fact. Id. 


1299. The general denial puts in issue 
only issuable facts, and where, in an action 
to enforce a meclhianic’s lien, the complaint 
alleves that the defendant has or claims an 
interest in the lard which is subject to the 
Jien, this allegation is wholly immaterial, 
and a general denial does not amount to a 
disclaimer of such interest, but only puts in 
issue the fact that it was subject to the lien. 

Ielder v. Spinks, 53 Cal. 293. 


Mistake. 


1300. In an action to set aside a former 
judgment between the same parties on the 
ground of mistake, if the complaint fails to 
make explanation of the mistake, or the 
causes which produced it, it fails to set forth 
facts sutiicient to constitute a cause of action. 

Douglas v. Brooks, 33 Cal. 670. 


Money Had and Received. 


1301. A count in a complaint for money 
had and received, which does not allevze a 
demand, is demurrable. 

Reina v. Cross, 6 Cal. 29. 


1302, A complaint in the old form for 
money had and received is proper when a 
recovery is sought of money which defend- 
ant has received and refused to pay on de- 
mand to the plaintiff who is entitled to it. 

Stanwood v. Save, 22 Cal. 516. 

1303. An action for money had and re- 
ceived to the use of plaintiff lies, whenever 
the defendant has in his hands money of 
plaintitf’s which in equity and conscience he 
has no right to retain; and this, whether 
there be or not any contract or privity be- 
tween the parties. 

Kreuw v. Livingston, 15 Cal. 344. 

1304. A count in accmplaint in the old 
forin of assumpsit, for money lad and re- 
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ceived, in which the promise is laid of a day 
more than two years prior to the commence- 
ment of the action, 1s demurrable on the 
ound that itshows the demand to be barred 

y the statute of limitations. 
Keller v. Hicks, 22 Cal. 457. 


1305. If subscriptions of money in aid 
of a college, made to a finance committee, 
passed by operation of law to a corporation 
afterwards formed, the complaint, in an ac- 
tion to recover a subscription, should aver 
that fact. 

Christian Col. v. Hendley, 49 Cal. 347. 


Money Loaned. 


1306. The declaration was for money 
loaned, and set out a draft drawn by defend- 
ants on a house in Boston, which it avers 
was drawn with the understanding that 
plaintiff should pay the same, but did not 
aver that after paying the draft he canceled 
it, and delivered it up to the defendant: 
Held, that the defects were fatal in this form 
of action. Lambert v. Slade, 3 Cal. 330. 


Money Paid, Account Statcd. 


1307. A complaint stating that whereas 
said defendant was justly indebted to plaint- 
iffs in the sum of three thousand dollars, for 
money paid, laid out, and expended for the 
use and benciit of said defendant, and at his 
special instance and request, to wit, at, etc., 
and on the first day of April, 1857, and in 
the sum of three thousand dollars, for money 
found to be due from the defendant to plaint- 
iffy on an account then stated between them, 
and the said defendant being so indebted to 
the plaintiffs, afterwards, to wit, on the day 
and year aforesaid, at the place aforesaid, 
undertook and faithfully promised the plaint- 
iffs to pay the saine, etc., and that said sum 
is due and unpaid, sufficiently states a cause 
of action. De Witt v. Porter, 13 Cal. 171. 


New Promise. 


1308. In actions upon written instruments 
for tlhe payment of money, as promissory 
notes, the date being shown, shows the pe- 
niod when the right of action accrues. In 
such cases any new promise which has been 
made, renewing or continuing the contract, 
should be allcged. 

Smith v. Richmond, 19 Cal. 481. 


1309. In an action to recover a debt 
against an insolvent which has been dis- 
charged, but revived by a new promise, the 
complaint is always upon the original de- 
mand, and nothing is alleged of the new 
promise. If the discharge is pleaded, the 
new promise may be given in evidence by the 
plaintiff. Id. 

1310. The doctrine of numerous authori- 
ties that the new promise in such cases con- 
stitutes the real cause of action, and that 
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the original contract is only the consideration 
for the promise: //celd, to be unsound. The 
true view is held to be that the action is upon 
the original demand, and that the new prom- 
ise is only evidence that the statule docs not 
operate as a bar to its prosecution. Id. 


1311. The same rule holds where a new 
promise is relied on to obviate a discharye in 
insolvency, pleaded to an action upen a }:rom- 
issory note or other contract for the payment 
of money. The action in such cases 13 found- 
ed upon the original contract, and the new 
promise is only a waiver of the defense fur- 
nished by the discharge. Id. 

Contra, McCormick v. Brown, 36 Cal. 1S0. 


1312. Complaint avers in substance that 
defendant made his note, etc., scitting out a 
copy, that plaintiff is holder by transfer 
from the payee, etc., and that defendant is 
indebted to plaintiff therein in the sum, etc. 
The complaint then avers: ‘ Plaintiff fur- 
ther shows that after sail note was executed, 
etc., * * * defendant, by virtue of * * * 
proceedings in insolvency, etc., * * * claims 
to have been discharged from the payment 
cf the note and debt hereinbefore mentioned; 
and plaintiuf further shows that after said 
discharge aforesaid, on or about * * * de- 
fendant promised ” the payee and other per- 
sons that he would pay said note to said 
payee on demand, etc.; and that defendant 
thereby revived said obligation, ctc.: //eld, 
that the complaint does not set up two 
causes of action; that the gravamen of the 
action was designed to be the promise, the 
previous indebtedness being averred as mat- 
ter of inducement. 

Smith v. Richmond, 15 Cal. 501. 


1313. A complaint upon a promissory 
note, the collection of which is barred by the 
statute of limitations, contains a cause of 
action, if it alleses that the defendant has 
some time within four years of tle day the 
suit was commenced ‘‘in writing, acknowl- 
edved and promised to pay the note.” Such 
allegation imports that the defendant signed 
his name to the writing. 

Porter v. Elam, 25 Cal. 291. 


Nuisance, 


1314. Special damages to private per- 
son, from nuisance in obstructing a public 
highway, must be particularly stated in the 
complaint. The means ly which the damages 
were caused must be alleged in the complaint. 

L. T. Co.v. S.& WLW. R. Co., 41 Cal. 562. 


1315. In an action by the owner of a toll 
road against another for damages caused by 
obstructing the public highway leadiny to his 
road, the plaintitf must alleye that Ins right 
to collect tolls has been disturbed, or it will 
be presumed that he has received no injury 
by reason of the obstruction. Id. 


1316. In an action to abate a nuisance 
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and for damages, founded on section 249 of 
the practice act, plaintitts charged in their 
complaint that the alleged nuisance was 
caused by the erection and maintenance by 
defendants of a dam across a canyon, on 
which plaintiffs’ mining claim was situated, 
and below their claim, by which the outlet 
for the water and tailings from their claim 
was obstructed to such an extent as to render 
its working impracticable. To which the 
defendints replied, admitting in effect the 
ercction of the dam and its effect upon the 
work of the plaintiffs, but denying plaintiffs’ 
title to the mining ground or their right to 
work the same, and alleging that the ground 
worked by plaintitfs is in fact a part of their 
claim, and that the dam was crected for the 
purpose of working their claim, which could 
not be worked withoutit: //eld, by the court, 
that to enable the plaintiffs to recover they 
must show: First, that they owned the 
und claimed by them; second, that the 
m prevented their working it toad vantage; 
third, alternatively, that defendants had no 
title to the bed of the canyon; or, if they had, 
that theirrizht was acquired subsequently to 
that of the plaintiits, or, if prior, that the 
dam was not needed to enable defendants to 
work to advantage. 
Stone v. Bumpus, 40 Cal. 428. 


1317. In an action to abate a nuisance, a 
complaint which fails to allege that the 
plaintiff possessed the right to use the can- 
yon, the obstruction of which constituted the 
nuisunce, is radically defective. Id 


Officer. 


1318. In an action against an officer for a 
trespass comunitied throuh his deputy, it is 
not necessary tostate the official character of 
the defendant in the complaint, or to charge 
the trespass as having been committed 
through a deputy. 

Hirsch v. Rand, 39 Cal. 315. 


1319. There is no rule of pleading which 
requires a party who sucs an officer to re- 
cover back money illegally exacted from 
him, to aver in his complaint the precise 
amountof money which was illegally exacted, 
but he may recover an amount less than 
that stated in the complaint. 

Meck v. McClure, 49 Cal. 623. 


Partition. 


1320. The complaint in partition must 
set forth specifically, so far as known to the 
plaintiff, the interests of all persons in the 
premises sought to be partitioned; and if the 
defendant has two deeds, each purporting to 
convey an undivided two thirds of the prop: 
erty, and onc of them was given as a sub- 
stitute for the other, that fact must be 
averred, and if not averred, the plaintiff can 
not prove it. Miller v. Sharp, 48 Cal. 394. 
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Partnership. 


1321. If the complaint, in an action to 
dissolve a partnership and settle its accounts, 
avers a loss, borne exclusively by plaintiff, 
and asks for judgment for ielondauts pro- 
portion, and the cvidence shows a protit re- 
alized by plaintiff in one transaction, as well 
asa loss borne by him in another, the ac- 
count taken should credit the defendant 
with his part of the profit realized, as well 
as charge him with ae proportion of loss 
sustained. Clark v. Gridley, 41 Cal. 119. 


1322. In such case, if the plaintiff has 
settled with the defendant for his part of the 
profit realized, it is incumbent on the plaint- 
uff to show that fact on the trial. 

Clark v. Gridley, 41 Cal. 119. 


Quieting Title to Landa, 
Complaint. 


1323. In an action to quict title against 
parties claiming from the same source of 
title through a prior unrecorded conveyance, 
it is necessary toaver want of notice of 
the conveyance. 

Lawton v. Gordon, 34 Cal. 36. 


1324. A complaint must state that the 
plaintiff was in possession at the time of 
the commencement of the action. 

Pralus v. Jefferson M. Co., 34 Cal. 558. 
Brooks v. Calderwood, 34 Id. 603. 

1325. In an action brought under section 
738 of the code of civil procedure, to de- 
termine an adverse claim to real property, it 
not essential that the complaint should aver 
the plantitf to be the owner in fee; and it 
will be sutiicient if it appears that the plaint- 
iff claims an interest in the land, and that 
the defendant asserts a claiin of title adverse 
to the plaintiff's claim. 

Stoddard v. Burge, 53 Cal. 394. 


1326. In such an action, when the plaint- 
iff claims under a deed from the defendant 
absolute in form, it is not bad pleading to 
state that fact in the complaint. Id. 


1328. Where plaintiffs alleged that by 
reason of defendants’ adverse claim, ‘‘ they 
were greatly embarrassed in the use and dis- 
position of their mining claims,” and ‘‘ that 
thereby their value was yreatly depreciated:” 
Held, a sutlicient averment of injury. 

Pralus v. P. M. Co., 35 Cal. 30. 


1329. In an action to remove a cloud 
upon title, the facts which show the appa- 
rent validity of the instrument which is said 
to constitute the cloud, and also the facts 
showiny its invalidity, should be stated im 
the complaint. 

Hibernia 8s, & L. S. v. Ordway, 38 Cal. 679. 

1330. But when the instrument which 
constitutes the cloud is a tax decd, which, 
under the statutes of this state, is declared 
to be prima facie evidence of title, the name J 
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of the instrument is sufficient for the pur- 
pose of showing an apparent validity. —Id. 


Answer. 


1331. If the answer in an action to quiet 
title admits plaintiff’s ownership in fee 
simple and possession, the rightfulness of 
the possession follows the admission, and 
even if plaintiff went into possession by leave 
of defendant’s tenant he is not estopped from 
denyiuy defendant’s title. 

Reed v. Calderwood, 32 Cal. 109. 


1332. If the complaint alleges that the 
plaintiff has been in the adverse possession 
of land for four years, and the answer, which 
is filed one month after the filing of the com- 
plaint, denies such adverse possession for a 
longer time than four months previous to the 
filiny of the same, it is equivalent to a denial 
that the plaintitf has beeu in possession for a 

criod exceeding three months prior to the 
ling of the complaint. 
Garvey v. Willis, 50 Cal. 619. 


1333. If, in an action to quiet title to real 
estate, the plaintiff, in his complaint, alleges 
that he is the owner of, and in possession 
of the property. and sets out a copy of the 
deed under which he claims, an answer 
which denies that he is the owner of, or in 
possession of tle property, exceptas a tenant 
in common with the detendant, and alleges 
that the decd was not intended as a convey- 
ance, but merely to enable the grantee to 
sell the property, and that the grantor subse- 
quently conveyed to the defendant three 
fitths undivided of the preinises, contains a 
defense, and the plaintitf is not entitled to 
judgment on the pleadings. Id. 


1334. In an action to quiet title, where 
the defendant relies upon title in himself, a 
cross-complaint is unnecessary; and, if 
onc is tiled, it will not entitle the defendant 
to have the issues arising thereon tirst tried. 

Wilson v. Madison, 55 Cal. 5. 


Sheriff. 
Complaint. 


1335. A complaint against a sheriff and 
his suretics for selling under execution 
the homestead of plaintiffs, which set out 
that the sheriff was in possession of a certain 
execution against plaintiff, J. Kendall, and 
under color of said execution wrongfully 
and illegally entered upon and sold certain 
property, the homestead of plaintilfs, and 
averring daimayes in the sum of two thou- 
sand dollars, the value of the property, 1s 
instflicicnt, ag the same does not state facts 
suflicicut to constitute a cause of action. 
No damage has, or can result from sucha 
sale. If the property sold was a homestead, 
the sheritl’s decd conveyed nothing. The 
purchaser at sale could acquire nu right to 


the property, nor could the plaintiff suffer 
any injury. Kendall v. Clark, 10 Cal. 17. 


1336. In an action against a sheriff to re- 
cover property seized under process, or its 
value, by the owner, it is necessary that the 
plaintiff should show affirmatively notice 
and demand before bringing suit, otherwise 
he can not recover in this action. 

Killey v. Scannell, 12 Cal. 73. 

See 30 Cal. 190. 


1337. A complaint in an action against a 
sheriff and his sureties for an alleged tres- 
pass of the sheritf, should allege that the 
bond was the sheritf’s Official bond, and set 
out enough of its contents to show that those 
who signed it were bound to indemnify par- 
ties injured by the sheriffs malfeasance. 

Ghiradelli v. Bourland, 32 Cal. 585. 

1338 If the complaint in an action 
against a sheriff and his official bondsmen 
alleges only a cause of action against him as 
a trespasser, and against his sureties as 
signers of the bond, and not otherwise, there 
is a Misjoinder of causes of action. Id. 


1339. A complaint in an action against a 
sheriff and his sureties for an alleged tres- 
pass of the sheriff, which merely avers that 
the sureties are the securities on his official 
bond, and that the same was duly tiled, exe- 
cuted and recorded, does not state a cause of 
action on the bond. Id. 


1340. A complaint where there is more 
than one plaintiil, in an action to recover 
dainages for the alleged seizure of goods, 
which avers that the defendant took and 
carried away ‘‘certain goods, chattels, and 
etfects, of and belonging to said plaintitis,” 
docs not necessarily aver a joint ownership 
of the goods in the plaintiffs; but would be 
sustained by proof that the plaintiffs owned 
the property as partners, or as tenants in 
common, and that their respective interests 
therein were very unequal. 

Pelberg v. Gorham, 23 Cal. 349. 

Sce also 10 Cal. 520. 


1341. In an action against a sheriff for 
special damages, resulting from a refusal on 
the part of the sheriff to make and deliver 
to plaintiff a deed to certain premises pur- 
chased by plaintiff at sheriff's sale, when 
there is no allegation in the complaint of 
title, nor any averment that, in case the deed 
had been executed, plaintiff would have been 
able to recover possession of the premises, or 
the rents and proiits: //eld, that such com- 
plaint is insufficient, 

Knight v. Fair, 12 Cal. 296, 

1342. In an action against a sherifl for 
scizure and conversion of the plaintill’s prop- 
erty taken under process agamst a third 
person, a demand upon the defendant prior 
to the bringing of the suit is not necessary to 
a recovery. Ledley v. Ilays, 1 Cal. 160. 

1343. In an action against a sheriff for 
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damages for a failure to return an execu- 
tion, if the complaint avers only its receipt 
by him, and that he has collected the money, 
and has failed to return the execution, this 
court will not assume, upon a failure todeny 
the allegations of the complaint, that the 
sheriff has failed to pay the money to the 
plaintiff. Hoag v. Warden, 37 Cal. 522. 


Answer. 


1344. In an action brought against a 
sheriff for property attached by him, he may 
plead the property to have been in possession 
of defendant in the suit. In such a case, it 
is not necessary that the defendant should 
specially plead want of notice and demand 
in order to make such a defense. 

Killey v. Scannell, 12 Cal. 73. 


1345. If, in justification by the sheriff un- 
der an attachment, judgment, and execution, 
it be necessary to aver in the answer that 
the writs of attachment and execution were 
returned executed by the sheriff, still the 
omission of this averment, though it might 
have been ground of demurrer, was no ground 
for rejecting all evidence under such Justifi- 
cation. Walker v. Woods, 15 Cal. 66. 


1346. Where, in an action against the 
sheriff for taking goods, he justifies under an 
attachment against a third person, it is 
not necessary that his answer should set forth 
minutely every fact relating to the attach- 
ment suit. Ananswer which stated the time 
of commencement of the action, the names 
of parties, the court, and that the goods were 
taken by virtue of a writ of attachment 
issued thereon, held to be sufficient. 

Towdy v. Ellis, 22 Cal. 650. 


1347. An answer justifying the seizure 
of personal property by virtue of a writ of 
attachment issued against a person, other 
than the plaintiff, does not state facts consti- 
tuting a defcase if it fails to alleye that the 
defendant in the attachment suit was the 
owner of the property. 

Richardson v. Smith, 29 Cal. 529. 


1348. An officer, in order to justify the 
seizure of property in the possession of a 
stranger to the writ which he has executed, 
must plead specially such justification. He 
can not justify under a general denial of the 
allegations of the complaint. 

Glazer v. Clift, 10 Cal. 303. 

See Coles v. Soulsby, 21 Cal. 47, where the 
authoritics are collected and commented on. 


1349. In an action of replevin against a 
sheriff, he must justify not only with the ex- 
ecution, but with the judgment itself, when- 
ever he takes property which is in the pos- 
session of a stranzer to the wrt; or, in other 
words, whenever the stranzer’s possession 1s 
such as would prevent the debtor himsclf 
from retaking the possession. 


Kuox v. Marshall, 19 Cal. 617. 


VW 


1350. In an action against a sheriff for a 


violation of his duty in the service of an at- 
tachment, if he relies on matters occurring 
after its issuance and operating a3 a dissolu- 
tion of the same, such matter must be spe- 
cially pleaded. 


McComb v. Reed, 28 Cal. 2581. 


Sole Trader. 
1351. A complaint, in an action to recover 


a debt from a married woman, which charges 
that she is a sole trader under the statute, is 
sufficient, without any averment of facts 
showin 


that the debt was contracted in the 
rticular business which she had declared 

er intention to carry on. 

Melcher v. Kuhland, 22 Cal. 522. 


Specific Performance. 
1352. In an action to compel a conveyance 


of land under an agreement of sale, an aver- 
ment that the plaintiff has been ready and 
willing, and has offered to accept a convey- 
ance according to the agreement, and to pay 


the balance of the purchase money, is not an 
averment that he tendered the purchase 
money. Englander v. Rogers, 41 Cal. 220. 


1353. In the absence of a special demur- 
rer on the ground of ambiguity, if it appear 
from the general framework of the complaint 
that the action is for specific perforinance, it 
will be so considered, though the complaint 
be obnoxious to criticism for want of per- 
spicuity. Heinlen v. Martin, 53 Cal. 321. 


Stamp. : 


1354. A sk ae upon 8 written instru- 
ment need not allege that such instrument is 
stamped. Hallock v. Jaudin, 34 Cal. 167. 


Statutes. 
Complaint. 


1355. In an avtion brought upon a prom- 
ise of the defendant to answer for the debt or 
default of another, it is not necessary in the 
complaint to aver that the promise was in 
writing. Wakefield v. Greenhood, 29Cal. 597. 


1356. When a pleader wishes to avail 
himself of a statutory privilege, or right given 
by particular facts, he must show the facts. 
Those facts which the statute requircs as the 
foundation of the right must be stated in the 
complaint. 

Dve v. Dye, 11 Cal. 163. 
People v. Jackson, 24 Id. 630. 
Himmelman v. Danos, April T., 1868. 


Answer. 


1357. A plaintiffs recovery can not be 
barred by tho statute of frauds, unless the: 
statute be pleaded. 

Osborne v. Endicott, 6 Cal. 149.. 
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Statute of Limitation. 
Complaint. 


1358. Facts taking a case out of the pro- 
visions of the statute of limitations must be 
specially set out in the complaint. 

Wormouth v. Hatch, July T., 1867. 


1359. A defendant who desires to avail 
himself of the statute of limitations as a bar 
to the action, must plead the statute. A 
failure to plead it is a waiver of the same. 

People v. Broadway W. Co., 31 Cal. 33. 


1360. Under our system, the rule is the 
same in law and equity; and if it appears 
upon the face of the complaint that the ac- 
tion is barred, and no facts are alleged taking 
the demand from the operation of the 
statute, the complaint is defective and de- 
murrer lies. Smith v. Richmond, 19 Cal. 476. 


1361. If plaintiff alleyes fraud to have 
been committed more than three years be- 
fore the commencement of his action, to 
bring himself within the exception of the 
statute he must allege the fact of a dis- 
covezy of the fraud at a period bringing 
him within the exception. 

Sublette v. Tinney, 9 Cal. 423, 
Boyd v. Blankman, 29 Id. 20. 
Carpentier v. Oakland, 30 Id. 444. 


1362. But if the replication contains this 
averment, and this issue is tried without ob- 
jection, the raha peed in the answer of 
presenting the issue will be disregarded. 

Boyd v. Blankman, 29 Cal. 20. 


Answer. 


1363. To suit on account, defendant 
averred that ‘‘each and every item of said 
account, prior to the tenth day of March, 
1859, is barred by time; and he pleads and 
relics upon the statute of the stute of Cali- 
fornia, entitled ‘an act defining the time of 
commencing civil actions,’ approved April 
22, 1850, in bar of an averment of a conclu- 
sion of law:” //eld, that a plea of the statute 
of limitations must aver the facts which 
bring the demand within the operation of 
the statute, as that the alleged cause of ac- 
tion has not accrued within certain desig- 
nated years previous to filing the complaint. 

Caulfield v. Sanders, 17 Cal. 569. 


1364. Where a party desires to avail 
himself of the statute, which provides that 
no action for the recovery of any estate sold 
by an executor or administrator, shall be 
maintained by any heir or other person 
claiming under the deceased testator or 
intestate, unless it be commenced within 
three years next after the sale, he must 
ek it. The objection that the action is 

arred can not be taken to the admissibility 
of evidence, when the statute has not been 


pleaded. Meek v. Hahn, 20 Cal. 620. 


1365. If the complaint in an action against 
an administrator avers that the intestate re- 
ceived plaintiffs money in his life-time, to 
keep the same for plaintiff as the depositary 
thereof until the same should be demandedl 
of him, and that the money remained in the 
intestate’s hands at the time of his death, 
subject to the plaintiff's order, an answer 
which sets up as a defense that the cause of 
action did not accrue to plaintiff within two 
years next before the death of the in- 
testate, and that the same is barred by the 
statute of limitations, does not raise an issue 
in the case. Schroeder v. Jahns, 27 Cal 274. 


1366. Where, to ejectment on a patent 
to plaintiffs for land from the United States, 
defendants pleaded possession in themselves, 
and the parties through whom they claim, 
for five years before the commencement of 
the action, on the fourth of March, 1860, 
but admitted the issuance of the patent on 
the nineteenth of February, 1865: Jfeld, 
that the plea is of no avail, because the 
admission shows plaintiffy were scise of the 
premises within the five years. 

Fremont v. Seals, 18 Cal. 433. 

1367. A party relying upon an adverse 

ssession of five years of land owned by 
fimself and the adverse party as tenants in 
common, must allege by pleading facts 
from which it will affirmatively appcar that 
his possession was of an adverse and hostile 
character, otherwise his possession of the 
land, though exclusive, will be deemed ac- 
cording to his right and in support of the 
title in common. = Lick v. Diaz, 30 Cal. 65. 


1368. The party claiming a right to the 
use of water by five years’ adverse possession 
must set up the same as a dlefense in his an- 
swer, and if he does not, he loses the right 
to introduce evidence in support of it, and 
to have the court instruct the jury in rela- 
tion to it. 

American Co. v. Bradford, 27 Cal. 360. 


1369. A defendant who claims the benefit 
of an act for the limitation of actions, which 
applies only to a particular class of cases, 
must plead it specially. A plea of the gen- 
eral statute of limitations is not sufficient. 

Howell v. Rogers, 47 Cal. 291. 


1371. An answer which avers that ‘‘if 
plaintiffs ever had any right or title to their 
claims, or to any portion thereof, they are 
barred by the statute of limitations, as they, 
the defendants, have been in quiet and 
peaceable possession of thesame, adversely 
to these plaintiffs, for a period over five 
years,” is not a good plea to the statute of 
limitations. 

Table Mt. T. Co. v. Stranhan, 31 Cal. 387. 


1372. An answer stating that the cause of 
action has not accrued within five years is 
sufficient for five years, and for any period 
of limitation named in the statute less than 


five years, Boyd v. Blankman, 29 Cal. 19. 


ee 
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1373. A plea of the statute of limitations, 
which states that the plaintiff was not seised 
or pussessed of the land within five years be- 
fore the commencement of the action, is 
fatal'y defective in not stating that neither 
plaintiff, his predecessor, nor grantor, was 
thus possessed. Such plea should also state 
that the defendant has been for five years be- 
fore the commencement of the action in the 
adverse possession of the land. 

Sharp v. Daugney, 33 Cal. 505. 


1374. When the practice act required a 
replication to new matter set up in the an- 
swer, and the defendant slended five years’ 
adverse possession, the plaintiff, if he claimed 
under title derived from the Mexican govern- 
nent, could not prove that the proceedings 
for a final coufirmation were still pending, or 
that tive years had not elapsed since a final 
confirmation, unless he statedl the same in 
his replication. Vassault v. Seitz, 31 Cal. 225. 


1375. A defendant relying on the statute 
of limitations should not allege matter of 
law, but the facts which bring him within 
the statute. Boyd v. Blankman, 29 Cal. 20. 


1376. The general allegation in answer, 
that the action is barred by the statute 
prescribing two or any other number of years 
as the limitation for bringing the action, is 
not the correct method of pleading the 
statute of limitations. 

Schroeder v. Jahns, 27 Cal. 274. 


1377. If the demand be in truth barred, 
but the fact docs not appear upon the face of 
the complaint, the defense must be made in 
the answer. Smith v. Richmond, 19 Cal. 476. 


1378. Statutes of limitation do not act 
retrospectively; they do not beyin to run 
until they are passed, and consequently can 
not be pleaded until the period fixed by them 
has fully run since their passage. 

Nelson v. Nelson, 6 Cal. 430. 


1379. When the plea of the statute is 
claimed as a mere leyal right, it must be 
pleaded in the first instance, and has no 
day of grace thereafter. 

Cooke v. Spears, 2 Cal. 409. 


1380. If a defendant fail to plead the 
statute of limitations at the proper time, he 
will not be permitted to amend his answer, 
so as to introduce the plea, unless it be in 
furtherance of justice, Id. 


1381. The plea of the statute of limitations 
is not favored unless in aid of justice; but 
the court should allow it to be pleaded at 
any time, when justice will be attained 
thereby. Id. 


1382. The clefense of the statute of limita- 
tions is a personal privilege of the debtor, 
which he may assert or waive at his option; 
but it must be set up in some form, either by 
demurrer or answer, or it will be deemed to 
have been waived. 

Grattan v. Wiggins, 23 Cal. 16. 


1383. The defense of the statute of limita- 
tions can not be made bya demurrer which 
states in general terms that the complaint 
does not state facts sutlicient to constitute a 
cause of action. Brown v. Martin, 25 Cal. 82. 


1384. In order to enable a party to,avail 
himself of the defense of the statute of lim- 
itations by demurrer the statute should be 
distinctly stated in the demurrer, Id. 


1385. In this state the statute of limita- 
tions applics equally to actions at law and 
suits in equity. It is directed to the sub- 
ject-matter, and not to the form of the ac- 
tion, or to the forum in which the action is 
prosecuted. Nor is there any distinction in 
the limitation prescribed between simple 
contracts in writing and specialties. 

Lord v. Morris, 18 Cal. 482. 
Boyd v Blankman, 29 Id. 20. 


Demurrer. 


1387. The defense of the statute of limit- 
ations may, in our practice, be presented 
by demurrer, where it appears from the 
complaint that the period of limitation has 
elapsed since the plaintitf possessed the 
right of action, and no facts are alleyed tak- 
ing the demand from the operation of the 
statute. Mason v. Cronise, 20 Cal. 211. 


1388. The party relying upon the statute 
of limitations by demurrer must specially 
point out the objection in his demurrer, 
or it will be disregarded. 

Farwell v. Jackson, 28 Cal. 105. 


1389. Where one only of several defend- 
ants appears and demurs, and the demurrer 
is sustained, it is error for the court to give 
judgment in favor of the defendant who 
does not appear. Id. 


Taz Title. 


1390. Whenever a tax title is specially 
set forth in the pleading, it is necessary that 
every fact should be averred which is requi- 
site to show that each of the statutory 
provisions has been complied with. This 
necessity is not obviated by the provisions 
making the tax deed proof of certain facts. 

Russell v. Mann, 22 Cal. 131. 


1391. In pleading a tax title it is neces- 
=ary to aver those facts which sections 18 
and 22 of the revenue act of 1857 require to 
be stated in the tax deed. Id. 


1392. A pleading setting up a tax title 
must aver distinctly for what year the tax 
was assessccl, and failing to do so, it is de- 
murrable. Id. 


1393. It will not be inferred that a tax 
was levied for a certain year from an aver- 
ment that in that year the assessor entered 
the levy on the assessment roll. Id. 
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1394. In an action for the collection of 
delinquent taxes, under the act of May 
17, 1861, the complaint must aver the fact of 
the failure of the tax collector to collect the 
delinquent tax, by reason of his inability to 
find, seize, or sell property belonging to the 
delinquent. People v. Pico, 20 Cal. 595. 


1395. No action can be maintained under 
paid act for a tax on real estate, unless the 
assessment has sufficiently designated the 
property to enable a proper description of 
1t to be given in the complaint. A descrip- 
tion of the land assessed as ‘‘ the fingoht 
portion” of eleven square leagues of land 
known as Los Mokelamos, is fatally defect- 
ive. Id. 

1396. A complaint in an action to recover 
unpaid taxes is sullicient if it avers ‘‘ that 
certain sums are due for certain taxes levied 
in the year 1858, upon certain rcal estate 
assessed in the year 1858,” without stating 
that these taxes were levied under an assess- 
ment ending on the first day of March, 1858. 

People v. Todd, 23 Cal. 131. 


1397. In this case, suit for delinquent 
taxes in Colusa county under the act of 1860 
(stats. 1860, p. 246), the complaint having 
set forth various items, as state tax, genera 
county fund, school, building, indigent sick 
and contingent tax, demurrer was filed and 
overruled, and answer filed. Plaintiff then 
moved, without notice to defendant, to 
strike out answer. Granted, and judgment 
at once entered for plaintiff for the full 
amount claimed: //eld, that, as there ap- 
pears to be no authority for levying the Con- 
tingent and building tax, the complaint 
shows no cause of action as to these items, 
and that the judgment is thus far unauthor- 
ized and will be set aside. 

People v. Hager, 19 Cal. 462. 


1398. The averments in the complaint in 
this case, as to the levy and assessment, are 
sutliicient, under the act of 1860, to put upon 
defendant the burden of showing that she is 
not liable. People v. Seymour, 16 Cal. 332. 


1399. A complaint under the act of May 
17, 1861, which avers that the tax ‘‘was 
levied upon and assessed against personal 
property,’ contains no causes of action. The 
complaint should not only aver that the tax 
was levied upon and assessed against per- 
sonal property, but also the kind or kinds 
of personal property. 

People v. Holladay, 25 Cal. 300. 


1400. In an action brought by the people 
to recover judgment for delinquent taxes as- 
sessed during the three years preceding 
March 1, 1861, the complaint is fatally de- 

active, if it does not aver that the tax 
-ollector has failed to collect the taxes in 


scize, or sell property belonging to the de- 
linquent. Id. 


1401. If an assessment of a tax made 
during the three years preceding March 1, 
1861, is defective, in not stating the kind 
and quantity of property assessed, whether 
real or personal, or if real, in not giving its de- 
scription, the pleader, in an action brought 
to recover judgment for such a tax, may, if 
the same can ascertained, insert in his 
complaint the necessary averments as to 
kind and quantity or description. Id. 


1402. In an action to recover delinquent 
taxes in the county of San Bernardino, as- 
sessed for the year 1860, the complaint 
should state the assessel value of the real 
estate, the improvements, and the personal 
property, each separately. 

People v. Rains, 23 Cal. 131. 


1403. When the statute provides that the 
district attorney, before commencing suit, 
shall publish notice to delinquents, it is 
not necessary to aver in the complaint that 
this notice was published, but the failure 
to publish this notice must be taken ad- 
vantage of by plea in abatement, or it is 
waived. Id. 


1404. The acts in relation to the collec- 
tion of delinquent taxes, which compel the 
defendant to verify his answer, do not 
change the rule in the forty-sixth section of 
the practice act, ‘‘that where the complaint 
is not veritied, a general denial of its allega- 
tion in the answer will put in issue all its 
material allegations.” 

Rowley v. Howard, 23 Cal. 401. 


1405. If a complaint in an action to re- 
cover judgment for taxes avers that the tax 
is for an assessment of defendant’s ‘‘claim 
to and possession of’ lands, an answer set- 
ting up as new matter that the lands are 
public lands of the United States, contains 
no defense. People v. Frisbie, 31 Cal. 146. 


1408. A complaint in an action to re- 
cover a tax, which alleges that a portion 
of the real estate assessed to the defendants 
belonged to other persons, does not state a 
cause of action. People v. Hyle, 48 Cal. 431. 


Tender. 


1409. In suit by a vendee for specific per- 
formance of a contract of sale, the averment. 
of tender of payment was in general terms— 
as that the tender had been repeatedly made, 
and that the plaintiff has been at all times, 
and still is ready and wiiling to pay: /fedd/, 
that the tender should have been stated with 
greater particularity as to time, but that 
the objection, in this respect, can not be 
taken for the first time in the supreme court. 

Dull v. Fisher, 15 Cal. 375. 

1410. In an action on a note and to fure- 


question by reason of his inability to find, ; close a mostgaje given to secure it, where 


the promissor and mortgagor is made de- 
fendant along with one claiming under the 
mortgagor, by deed euveeien to the mort- 
gage, the purchaser from the mortgagor can 
not claim the benefit of nor offer testimony 
to show a tender of the amount due on the 
mortyage before suit brought, unless he 
} leads it. Such plea by the mortgagor will 
not avail the purchaser. 

Bryan v. Maume, 28 Cal. 238. 


1411. It isa general rule that a defendant 
who pleads a tender to entitle himeelf to 
costs, must not only aver a tender, but that 
he has always been and is ready to pay 
the sum tendered, and the money must be 
brought into court. Id. 


1412. In actions for breach of duty by a 
railroa:l company in not conveying a passen- 
ger, it is not necessary for plaintiff to allege 
in his complaint a strict legal tender of his 
fare. Tarbell v. C. P. R. R. Co., 34 Cal. 616. 


1413. I¢ is sufficient to allege that plaint- 
iff was ready and willing, and offered to 
pay such sum of money as the defendant 
was legally entitled to charge. The trans- 
portation and payment of the fare are con- 
tcrnporaneous acts. Id 


1414. A complaint on a contract in which 
the defendant agrees to purchase a given 
quantity of hay, then in a stack, from the 
piai.titf, and pay a fixed sum therefor, at a 
fixed time, and the hay to be weighed at the 
stack, should aver, if the hay has not all been 
delivered, a readinéss or offer on the part of 
the plaintiff to deliver it. 

Barron v. Frink, 30 Cal. 486. 

1415. If, by the laws of the United States, 
there is more than one kind of lawful money, 
a legal tender in payment of debts, and the 
piaiutiff in an action is entitled toa judg- 
ment payable in a particular kind of money, 
a plea of tender which avers the tender to 
have been made in lawful money of the 
United States, is insutiicient. The plea 
should aver that the tender was made in the 
kind of money the plaintiff is entitled to re- 
ceive. Magraw v. McGlynn, 26 Cal. 420. 


Theater. 


1416. A complaint which charges that the 
defendant ‘did willfully and unlawfully on 
the first day of the weck, commonly called 
Sunday, to wit, on the Sabbath day, get up, 
and in getting up and opening of a theater,” 
contains a sufficient statement of the facts 
constituting the offense of getting up a theater 
on the Sabbath day. 

People v. Maguire, 26 Cal. 635. 


Trespase. 
Complaint. 
1417. It is not necessary that there should 
be express words, showing where the decla- 


ration in trespass leaves off, and the bill in 
equity begins. Gates v. Kieff, 7 Cal. 125. 
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1418. Action for damages against defend- 
ants, averring that they ‘‘with force and 
arms, broke and entered ” upon the premises 
of plaintiff, and damaged them by causing 
them to be overflowed and covered with 
earth, gravel, tailings, etc., deposited there- 
on by the action of running water: Held, 
that, under our system of pleadings, the 
words, ‘‘with force and arms broke and en- 
tered,” do not confine the proof to the direct 
and immediate damage, as in the old action 
of trespass; that the facts being clearly set 
out in the complaint, the addition of these 
words was surplusage. 

Darst v. Rush, 14 Cal. 81. 


Answer. 


1419. Where there is no specific denial 
of the amount of damage alleged in the 
complaint, although the alleged cause of 
damage is specially traversed, it is doubtful 


whether such answer amounts to a denial of 
the damage. Rowe v. Bradley, 12 Cal. 226. 


1420. In an action for damages for an al- 
leged trespass upon the plaintiff's land, if the 
defendant justifies the alleged trespass under 
the act in relation to laying out and es- 
tablishing roads, he must in his answer 
show a strict compliance with all the pro- 
visions of the statute. 

Sherman v. Buick, 32 Cal. 241. 


1421. In an action for a trespass upon 
land, alleged by the complaint to be in the 
possession of the plaintiff at the time of the 
unlawful entry thereon by the defendants, it 
is not a sufficient traverse of the allegation of 
possession for the defendants to aver, in their 
answer, that to the best of their informa- 
tion and belief they did not commit the 
grievance upon any land in the lawful pos- 
session of plaintiffs. 

McCormick v. Bailey, 10 Cal. 230. 

1422. In trespass quare clauasum fregit, 
where the complaint avers matters of ag- 
gravation after the entry, an answer justify- 
ing the aggravating matter, but admitting 
plaintiff's title and possession, does not state 
facts sufficient to constitute a defense. 

Pico v. Colimas, 32 Cal. 578. 

1423. In trespass quare clausum fregif, an 
answer justifying merely because the defend- 
ant has an easement on the land, contains 
no defense. Id. 


Undertakings, Bonds. 


Complaint. 


1424. If a bond has to be executed by the 
plaintiff, and is exccuted to the defendant by 
a wrong name, the latter has his remedy, 
and may describe it as given to him, and may 
show that he was the party intended. 

Morgan v. Thrift, 2 Cal. 562. 


1425. A bond should be sued on, setting 
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out breaches and damages. Assumpsit on 
the condition would be bad on demurrer. 
Baker v. Cornwall, 4 Cal. 15. 


1426. No averment of notice to the de- 
fendant is requisite in the complaint where 
the matters assigned as breaclies lie as much 
in the knowledge of one party as in the other. 

People v. Edwards, 9 Cal. 286. 


1427. A complaint in an action upon 
statutory undertaking, which contains no 
other description of the instrument than 
an allegation that it corresponds with the 
provisions of a certain section of the practice 
act, is defective. The defect, however, be- 
ing of form rather than of substance, objec- 
tion to it must be taken by demurrer to the 
complaint. Miles v. Gleason, 21 Cal. 274. 


1428. An averment in the complaint in a 
suit on an appeal bond, that executiun had 
been issued on the judgment and returned 
unsatistied, isunnecessary, ‘The non-payment 
of the judgment can be shown without issuing 
an execution. Tissot v. Darling, 9 Cal. 278. 


1429. In an action on an undertaking on 
appeal, it is suflicient averment of the de- 
livery of the undertaking, if the complaint 
show that it was filed in the clerk’s office. 

Holmes v. Ohm, 23 Cal. 268. 


1430. Where, in an action on an appeal 
bond, conditioned to pay the judgment ap- 
pealed from if the same should be attirmed by 
the appellate court, it appeared that the 
judgment appealed from was reversed, with 
directions to enter a different judgment: 
Held, that the conditions of such bond were 
not broken, and that no action would lie 
thercon. Chase v. Ries, 10 Cal. 517. 


1431. Where an appeal is withdrawn 
or dismissed by consent of both parties, with- 
out being called to a final hearing, no action 
can be maintained on the appeal bond. 

Osborn v. Hendrickson, 6 Cal. 175. 


1432. In a suit on a statutory undertak- 
ing, given to release property attached, 
and reciting the fact of a levy of the writ, 
the complaint need not aver or set out the 
facts which authorized the issuing of ‘the at- 
tachment. The recital of the levy estops de- 
fendants from denying it, and the levy is 
sutiicient without averment of the previous 
proceedings. McMillan v. Dana, 18 Cal. 339. 


1433. Where defendant in attachment 
applics to the court, under sections 136 
and 137 of the practice act, for a «discharge 
of the attachment, and an undertakiny is 
executed by D. & R., reciting the fact of 
the attachment, and that, ‘‘in considera- 
tion of the premises, and in consideration 
of the release from attachinent of the prop- 
erty attached as above mentioned,” they 
undertake to pay whatever judgment plaint- 
iff may recover, etc., and the court makes an 
order discharging the writ and releasing the 
property: //ea/, in suit against the sureties 


on the undertaking, that the complaint need 
not aver that the property was actually re- 
leased and delivered to the defendant; that 
as the consideration for the undertaking was 
the release of the property, and as the com- 
plaint avers such release in consequence and 
in consideration of the undertaking, by order 
of the court, which is set out, the actual re- 
lease and redelivery of the property to 
defendant is immaterial, the plaintitf having 
no claim on it after the undertaking was 
given and the order of release made. Id. 


1434. The recitals in statutory undertak- 
ings given in such cases have the same effect 
and are to be construed in the same way as 
bonds making the same recitals, and are con- 
clusive of the facts stated. Id. 


1435. Where the sheriff, under a writ of 
attachment in the suit of plaintiff against 
D. M. Eder and P. M. Eder, as tho firm of 
D, M. Eder & Co., is about to levy upon the 
property of said firm, and a bond is executed 
»y L. and J., as sureties, conditioned to keep 
harmless and indemnify the sheriff against 
all damages, costs, charges, trouble and ex- 
pense he sa be put to by reason of the non- 
seizure of the property, and also ‘‘to pay 
whatever judgment may be rendered against 
said defendants;” and judgment was obtain- 
ed against one only of the Tetendauts plaint- 
iff failing on the trial to prove the other to 
be a partner: J//eld, that the sureties are 
liable on the bond for the amount of the 
judgment; that the bond, though not strictly 
an undertaking under the statute, conforms 
substantially to its requirements, and must 
be read by the light of the statute, and in- 
terpreted according to the intention of the 
parties. Heynemann v. Eder, 17 Cal. 433. 


1436. Such bond will be presumed to 
have been executed with reference to the 
provisions of the statute; and as the security 
required by the statute is a security for the 
satisfaction of any judgment that may be 
obtained, the bond will be held to be such a 

lsecurity. This is the sense of the instru- 
; ment, and the fact that judgment was ob- 
tained against one only of the defendants, 
satisties the condition to ‘‘pay whatever 
judgment may be rendered ayainst said de- 
fendants.” Id. 


1437. The sureties on a statutory under- 
taking given to release property attached, 
reciting the fact of the levy, the release of 
the property and promises to pay the judg- 
ment, etc.. can not, when sued on the under- 
taking, question either the fact of the levy, 
or whether the property was subject to it. 

McMillan v. Dana, 18 Cal. 339. 


1438. In an action ona bond given to 
release property from attachment, the 
complaint should state that the property was 
released upon the execution and delivery of 
the bond. To charge the oblizors, it is 
necessary to state the consideration of the 
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undertaking; and a mere reference to the 
condition of the bond itself, wherein such 
release is stated as a consideration, is insuff- 
cient. Palmer v. Melvin, 6 Cal. 651. 


1439. In an action on an undertaking 
executed to release property from attach- 
ment, tlhe complaint should allege that the 
property attached was released upon the 

ery of tic undertaking. 
Williamson v. Blattan, 9 Cal. 500. 


1440. A failure to do so is fatal, and the 
defect may be taken advantage of by demur- 
rer, on the ground that the complaint does 
not state facts suilicient to constitute a cause 
of action. Id. 


1441. Where a bail bond is given to ap- 
pear and answer an indictment, the com- 
laint must aver that the indictment was 
ound, or is pending. 
Peuple v. Smith, 3 Cal. 271. 
1442. In the action against the sureties 
en an injunction bond, the condition of 
which is that the plaintiffs in the suit for 
whom the sureties undertook should pay all 
damages and costs that should be awarded 
inst the plaintiff by virtue of the issuing 
of said injunction by any competent court, 
and the complaint did not aver that any 
damages had been awarded: Held, that such 
complaint is fatally defective. 
Tarpey v. Shillenberger, 10 Cal. 390. 


1443. The sureties are entitled to stand 
on the precise terms of the contract, and 
there is no way of extending their liability 
beyond the stipulation to which they have 
chosen to bind themselves. Id. 


1444. An averment in a complaint ona 
county treasurer's official bond that he re- 
ceived money belonging to the county and 
retains it, and refuses to deliver it to his suc- 
cessor in oflice, is a sufficient averment of a 
breach of its conditions. 

Mendocino Co. v. Morris, 32 Cal. 145. 


1445. In an action on an official bond of 
a county treasurer, if the complaint avers 
only a breach by a failure of the treasurer to 
keep the money in the county safe, and by a 
withdrawal of the same and conversion to 
his own use, a recovery can not be had for a 
failure of the treasurer to pay into the 
treasury his commissions retained on pay- 
ments made to the state. 
Sacramento Co. v. Bird, 31 Cal. 66. 


1446. If the complaint on an official bond 
avers the due execution of the same by both 
principal and sureties, and the answer takes 
issue on the averment, and verdict and judg- 
ment are for plaintiff, the judgment will not 
be disturbed on appeal upon the judgment 
roll on the ground that what purports to be 
a copy of the bond annexed to the complaint 
docs not contain the signature of the prin- 
CipaL Mendocino Co. v. Morris, 32 Cal. 145. 
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1447. An action on the official bond of a 
constable lies primarily upon breach of 
the condition of the bond, whether the in- 
jury for which suit is brought be a traspass 
or not, the result of the non-feasance or mis- 
feasance of the officer. 

Van Pelt v. Littler, 14 Cal. 194. 


1448. In suit upon the official bond of 
a county assessor, who had received a 
certificate of election, given bond and en- 
tered upon his duties, neither the principal 
nor the suretics can deny the official char- 
acter of the assessor. They are stopped by 
the bond. _—_— People v. Jenkins, 17 Cal. 500. 


1449. The district attorney of a count 
has the authority, of his own volition, wit 
or without instructions from the controller 
of state, county court, or the board of super- 
visors of a county, to bring an action upon 
the official bond of the tax collector of a 
county. People v. Love, 25 Cal. 520. 


1450. All the money due on a tax col- 
lector’s bond may be recovered in a single 
action in the name of the people of the 
state, although part of the money thus due 
may belong to the county and part to the 
state. Id. 


1451. The complaint in an action on a 
tax collector’s bond need not aver that the 
taxes charged on the assessment roll were 
legally assessed. Id. 


1452. If a copy of the bond sued on is set 
out in the complaint, an answer denying its 
execution which is not verified admits its 
due execution. 

Sacramento Co. v. Bird, 31 Cal. 66. 


1453. If there be a defect in an ofticial 
bond by the failure of the principal to place 
a seal opposite his name, the defect will not 
defeat a recovery thereon as against the sure- 
ties, if the defect is suggested in the com- 
plaint. Id. 


1454. A complaint in an action against a 
sheriff and his sureties for an alleged tres- 
pass of the sheriff, which avers that the 
other defendants than the sheriff are the 
securities on his official bond, does not state 
u cause of action avninst the sheriff on the 
bond. Ghirardelli v. Bourland, 32 Cal. 585. 


1455. Recognizances in the form pre- 
scribed in section 523 of the criminal prac- 
tice act (gen. laws, art. 2110). The com- 
ee alleged substantially that G. was in- 
dicted for gaming and arrested, and that 
then defendant executed the recognizance 
which is set out; that G. appeared at the 
first term of the court thereafter and pleaded 
not guilty, and case continued to next term, 
at which time, the case being called for trial, 
G. did not appear, and the defendants, 
though ‘‘called,” did not produce his body; 
that the court then made an order forfeitin 
the recognizance, and that defendants did 


not produce the body of G. before the tinal 
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adjournment of the court: Held, on de- 
murrer, that the complaint states a cause of 
action; that the objection that gaming being 
a misdemeanor, G. could appear by at- 
torney, can not avail, because there is 
nothing to show that he offered so to appear, 
even assuming that such matter could be 
here set up against the judgment of forfcit- 
ure in the court of sessions. 

People v. Smith, 18 Cal. 498. 


1456. A complaint in a recognizance in a 
criminal case should aver that the same was 
filed in or became a matter of record in the 
court where it was returnable. 

Mendocino Co. v. Lamar, 30 Cal. 627. 


1457. In suit in the district court upon a 
recognizance of bail given under order of 
the county judge for the release of a party 
charged with larceny, the complaint need 
not aver that the recognizance was certified 
by the court of sessions to the district court, 
nor that the principal has not satisfied the 
judgment of forfeiture. The authorities that 
such certificate and averment are necessary, 
refer to proceedings by scire facias upon a 
record of the recognizance to which the ac- 
cused is @ party. 

People v. Love, 19 Cal. 676. 

1458. In an action upon a bail bond, given 
by a person held ona criminal charge, the 
complaint must allege that the person bailed 
was released from custody upon the execu- 
tion and delivery of the bond. 

Lous Angeles Co. v. Babcock, 45 Cal. 252. 


1459. In an action on a bond to indem- 
nify the plaintiff against damages he might 
sustain by levying an attachment on certain 
property, and where the complaint alleged 
the recovery of judgment against plaintiff 
for damages, against which he was indem- 
nified, and the payment of said judgment: 
Held, that said averment of payment was 
material to plaintiffs right to recover for the 
amount of such judgment. 

Roussin v. Stewart, 33 Cal. 208. 


1460. In an action upon an undertaking 
iven on appeal from the judgment of a 
istuce court for the possession of real estate, 
for costs and damaves, and for the value of 
the use and occupation of the premises, it is 
not necessary to aver in the complaint that 
the district court had jurisdiction to render 

the judgment litera from. 
Murdock vy. Brooks, 38 Cal. 596. 


1461. Nor is it necessary to allege that 
the undertaking had the efiect to stay the 
execution of the judgment, if it appears 
therein that proccedinys for the execution of 
the judgment were never taken, and that the 
appellant has full benetit of a stay pending 
his appeal. Id 

1462. If a copy of the undertaking be 
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1463. A complaint in such a case is not 
defective, because it contains no averment 
that an execution had been issued, and 
returned unsatisfied, or because no demand 
for payment is alleged to have been made on 
the principal. Id. 


1464. Nor is it necessary to allege that 
the plaintiff in the judgment was entitled to 
the possession of the premises pending the 
appeal. Id. 


1465. Where a complaint on a forfeited 
recognizance sets forth that the name of 
the accused for whose appearance to answer 
it was given, and the name by which he was 
indicted was Antonio Martini, but that it 
was given in the recognizance as Antonio 
Martinez, and that the same person was in- 
tended: //e/d, that a demurrer on the ground 
of ambiguity and uncertainty as to the 
person accused was properly overruled. 

People v. Eaton, 41 Cal. 657. 


1466. In an action on a recognizance, 
where it appears that the accused was named 
Martini in the indictment and Martinez in 
the recognizance, and there was testimony 
that the same person who was held to answer 
by the name ot Martinez was indicted by the 
naine of Martini: //e/d, that a motion fora 
nonsuit on the ground of the variance of 
names was properly overruled, and that a 
finding that the person indicted was identi- 
cal with the person held to answer was 
justified. Id. 


1467. To enable a party to recover upon 
an undertaking to answer for damages, 
all the material facts constituting the cause 
of action must be stated in the complaint. 


Vilhacv. S. & LR. R. Co., 53 Cal. 209. 


1468. If, after a judgment is rendered by 
default, the defendant, for the purpose of 
procuring the default to be set aside, gives 
an undertaking to pay any judgment that 
may be recovered ayainst him, the complaint 
in an action on the undertaking must aver 
that the judgment was sct aside. 

Jenner v. Stroh, 52 Cal. 504. 


1469. A complaint in an action on an un- 
dertaking, given to procure the release of 
property held by a sheriff under an attach- 
ment, must aver that the attachment was 
discharged. Id. 


1470. The fact that such instruments are 
common law bonds instead of undertakings 
does not chanye the rule. Id. 


Answer. 


1471. Conceding that there isa necessary 
discrepancy between the condition and the 


| penal pe. of the bond, it can not be 
* |} set up 


y the oblizors, as the bond would be 
single, and in a suit thereon, the plaintiff 


set out in the body of the complaint it will | would be entitled to the full amount. 


be taken and considered asa pari thereof. Id. 


Swain v. Graves, 8 Cal. 549, 
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1472. The luw imports a consideration to 
a scaled instrument from its seal. At com- 
mon law, a want of consideration could 
not be pleaded to a suit on a sealed instru- 
ment, the presumption of a consideration be- 
ing absolute and conclusive. The statute of 
this state has not altered the presumption of 
a consideration, Which still accompanies the 
instrument, but only modified the rule so 
far as to allow it to be rebutted in the answer. 
McCarty v. Beach, 10 Cal. 461. 

Wills v. Kempt, 17 Id. 98. 


Vendor's Lien. 


1473. In a bill in equity to enforce a 
vendor’s lien, it is not necessary to allege the 
issuance of execution under a judgment at 
law, previously obtained by the vendor 
against the purchaser for the amount due, 
and return of nulla bona to sustain the alle- 
gation of insolvency. 

Walker v. Sedgwick, 8 Cal. 398. 


1474. A general averment in the com- 
plaint, to enforce the vendor’s lien, that the 
mortgage is defective as a security, is not 
sufficient to withdraw the case from the 
gencral rule that a vendor’s lien does not 
exist in this state where mortgage security is 
taken. Hunt v. Waterman, 12 Cal. 301. 


1475. If a party pay a sum as part of the 
purchase money for land, under an agreement 
that the sum paid shall be retained by the 
vendor in case he shall convey a good title to 
the vendce, the latter, in order to maintain 
an action to recover the amount paid, must 
aver in his complaint a tender of the un- 
paid portion of the purchase money, or give 
some sufficient excuse for the omission to 
tender it. Englander v. Rogers, 41 Cal. 42v. 


1476. In the face of such an agreement, 
the vendor will not be permitted to aver, if 
he brings an action to recover possession from 
the party holding under the contract, that he 
sold leas than the whole title tothe land, un- 
less he can also aver that the written con- 
tract, by reason of fraud, mistake, or the 
like, does not show the real contract. 

Marshall v. Callwell, 41 Cal. 611. 


Water, Diversion of. 


1477. In an action of damages for di- 
verting the water of a river from plaintiffs 
mill, an averment in the complaint of pos- 
session of the land and mill is sufficient 
against a trespasser, without averring rips- 
rian ownership or prior appropriation of the 
water. 


McDonald v. B. R. & A. Co., 13 Cal. 220. 
1478. It is not necessary that the com- 
plaint should further allege an appropria- 
tion of the water, or an ownership thereof. 
Leigh v. Ind. Ditch Co., 8 Cal. 323. 

1479. A complaint alleging that plaintiffs 
are the owners and in possession of certain 
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mining claims on a certain stream, and are 
entitled to the natural flow of the waters 
of the stream, which had been diverted to 
their injury by defendants, sets forth a suffi- 
cient cause of action. It is not necessary 
that the complaint should further allege an 
appropriation of the water, or an ownership 
thereof. I 


1480. In an action to recover damages for 
the diversion of the water of a stream from 
plaintiff's mills, an averment as to the pre- 
cise quantity of water required for tlie use 
of the mills, and to which plaintiff claimed 
to be entitled, is an immaterial averment; 
and a recovery of damages would not estab- 
lish plaintiff's right to the exact quantity of 
water claimed, so as to be res judicata in a 
subsequent suit. 


McDonald v. B. R. & A. Co., 15 Cal. 145. 


1481. The union in one count of a com- 
plaint of an allegation that defendants ‘‘ have 
wrongfully built dams and flumes across said 
Mormon creek, * * * 80 as to turn the 
water of said creek out of its natural chan- 
nel,” etc., and thus divert it from the plaint- 
iff, with an allegation that defendants ‘‘ have 
constructed gates, etc., in their said dams 
and flumes, which they * * * hoist for 
the purpose of clearing out said dams and 
flumes of slum, stone, and gravel,” the ac- 
cumulation of which renders the water use- 
less to plaintiff, does not make the complaint 
demurrable, on the ground that it unites 
several distinct causes of action in one 
count. Gale v. Tuolumne Co., 14 Cal. 25. 


1482. The gravamen of the action is the 
diversion of the water, and the fact that the 
diversion is accomplished by different means 
is not important enough to require several 
counts. Id. 


Work and Labor Done. 


1483. A complaint which avers substan- 
tially that the defendant was, at a certain 
time, indebted to the plaintiff in a certain 
sum for professional services rendered at the 
special instance and request of the defend- 
ant, is sufiicient without stating in terms 
the value of the services, or that the de- 
fendant promised to pay. 

Wilkins v. Stidger, 22 Cal. 232. 


1484. An allegation in a complaint, that 
the defendant was, on a day named, indebted 
to the plaintiff in a certain sum of moncy 
for work and labor before that time per- 
formed for him at his request, states of a 
cause of action. Pavisich v. , 43 Cal. 364. 


1485. A party employed to perform work 
at a place distant from that at which he was 
when employed, can not recover his passage 
moncy to such place if the complaint fails 
to allege any consideration for the promise 
to pay such passage money. 

McFadden v. Crawford, 39 Cal. 662. 
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Miscellaneous. 


1486. In an action by acity to recover 
from a banking corporation a license al- 
leged to be due for carrying on business, an 
averment in the complaint, that by virtue of 
an ordinance the defendant was hable to pay 
a license tax, is not an averment of the ex- 
istence of an ordinance requiring the defend- 
ant to take out a license. 

Sacramento v. Mills, 51 Cal. 504. 


1487. In an action to compel a party to 
make a second deed to the plaintiff, in 
slace of one which has been lost without be- 
ing recorded, an averinent in the complaint, 
that the plaintiff demanded a deed and 
offered to pay the expenses, but that the de- 
fendant refused, is a sutticient averment of 
demand. Conlin v. Ryan, 47 Cal. 71. 


1488. Where the complaint avers that 
‘“‘the space formed by the junction of 
Market and Bush streets had been laid out, 

aded and planked, and that the space 
ormed as aforesaid is a space formed by the 
junction of two streets, terminating at the 
same point, according to the provisions of 
section 37 of the consolidation act;” and 
the answer avers that ‘‘the space formed 
by the junction of Market and Bush streets, 
as nentioned in the complaint, is not formed 
by the junction of two streets terminating 
at the same point, within the true intent 
and meaning of the thirty-seventh section of 
the consolidation act:” //e/d, that the an- 
swer mects the allegation of the complaint 
as to the manner in which the space is 
formed, and that if no material issue is 
male on this point, it is because the mate- 
rial fact, to wit, that the space was formed 
by the junction of two strects terminating at 
the same point, is not directly alleged. 

Bassett v. Enwright, 19 Cal. 635. 


1489. The expressions ‘‘according to” and 
“according to the true intent and meaning 
of,” as here used, mean the same thing. Id. 


1490. The omission of a United States 
revenue stamp can not, under any circum- 
stances, be sct up as a defense in a state 
court, to an action upon a contract. The 
case of Hallock v. Jaudin, 34 Cal. 172, over- 
ruled on this point. 

Duffy v. Hobson, 40 Cal. 240. 


1491. On the point that the omission of a 
United States internal revenue stamp can 
not be set up as a defense in a state court to 
an action or contract. 

Thomasson v. Wood, 42 Cal. 416. 


1492. In acomplaint to sect aside an exe- 
cution sale, made under a judgment, on ac- 
couut of matters extrinsic to the judgment, 
at which the purchaser was not a party to 
the judgment, if there is no aver. ent that 
the purchaser had notice of such extrinsic 
facts, he will be deemed a purchaser with- 
out notice. Reeve v. Kennedy, 43 Cal. 643) 
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1493. In an action to set aside, as fraud- 
ulent, a conveyance of land, so much of 
the complaint as sets out in detail the in- 
ceptive steps which culminated in the al- 
leged fraudulent conveyance, is not irrele- 
vant or redundant matter. 

Perkins y. Center, 35 Cal. 713. 

1494. In an action by a stockholder on 
the refusal of trustees to institute action, it 
is necessary to aver a demand and refusal, 
without which the action will not be sus- 


tained. Coyvswell v. Buell, 39 Cal. 320. 
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1. IN GENERAL. 
24. SALE OF PROPERTY PLEDGED. 


IN GENERAL. 


1. A pledge is'a bailment which is re- 
ciprocally beneficial to both parties, and 
therefore the law requires of the pledgee the 
exercise of ordinary diligence in the cus- 
tody and care of the goods pledged, and he 
is responsible for ordinary negligence. 

St. Losky v. Davidson, 6 Cal. 643. 

2. Where a lease is assigned as security 
for a note, it is a pledve, and not a mortgage. 
The ** pledgee ” does not take the legal title 
by the assignment, or by failure of the 
‘*pledgor” to pay the note; but he has the 
rizht to collect the rents and apply them on 
the note, and is responsible for the surplus. 

Dewey v. Bowman, 8 Cal. 145. 

3. Where particular property was pledged 

to secure the first udvance, the proceeds from 
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PLEDGE, 


a sale thereof must be applied to the paz- 
ment of that advance. 
Marziou v. Pioche, 8 Cal. 522. 


4. If acorporation is indebted to A. for 
money advanced, and, as security for the 
same, issues to B., as trustee for A., shares 
of the capital stock of the corporation, to be 
retransferred to the corporation upon pay- 
ment of the indebtedness, the transaction 
constitutes a pledge of the stock. 

Brewster v. Hartley, 37 Cal. 15. 


S. The fact that in such case B. is the 
trustee of A., and that the stock is issued to 
B., does not prevent the transaction from be- 
ing a pledge of the stock as between the 
creditor and the corporation. Id. 


6. The general property of the stock in 
such case is in the pledgor, the corporation. 
Td. 
7. A party by pledging negotiable se- 
curities, transferable by delivery, loses all 
right to the securities when transferred by 
the pledgece in good faith to a third party. 
The pled zee, in such a case, should be treat- 
ed in the transaction as the agent of the 
owner, and the owner should be bound by 
his acts in the premises. 
Coit v. Humbert, 5 Cal. 260. 
8. S., a wagon-maker, and W., a black- 
smith, entered into an arrangement for the 
building of wagons, by which S. was to do 
the wood-work and W. the iron-work, and W. 
was also to furnish the materials for the 
wood-work, for which he was to have a lien 
as security on the interest of S. in the wag- 
ons: //eld, that the contract constituted an 
hypothecation of the interest of 8. in the 
wagons while they were being made, and that 
when the wagons came into the possession of 
W. he became a pledgee in on 
thereof, and was entitled to retain such pos- 
session until paid. 
Waldie v. Doll, 29 Cal. 555. 
9. Where two parties own wagons in com- 
mon, and one pledges his half to the other 
for advances, if the pledgee keeps the wag- 
ons on his premises and marks them with his 
name, and exercises control over them, the 
mere fact that the pledgor is painting them 
does not show a surrender of possession 
by the bailce. Id. 


10. Where the relation of pledgor and 
ledyee exists, if the debt is paid, it is the 
ue of the pledgee to account for and pay 
over all the income, profits, and advantages 

derived from the bailment. 
Hunsaker v. Sturgis, 29 Cal. 142. 


11. If the pledgor makes the pledgee his 
agent to sell the property pledyed, and the 
pledvee then becomes the agent of the pur- 
chaser, he commits a fraud on the pledyor, 
and is bound to pay him all that he received 
from the purchaser for acting on his ear 
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12. One assuming to own personal prop- 
erty, and pledwing it, is estopped from after- 
wards asserting that he did not own it when 
he pledged it; an:l a subsequent acquisition 
of title by the pledgor, as between the par- 
ties to the contract, inures to the bencfit of 
the pledgee, without any new delivery or 
ratification of the ; ledge. 

Goldstein v. Hort, 30 Cal. 372. 


13. One who receives personal property in 
pledge from another who docs not own, but 
who subsequently, and while the pledge con- 
tinues, acquires the title to it, may recover 
possession of the same from one who be- 
comes possessed of it without right. Id. 


14. The pledgor of personal property war- 
rants the title of the property pledged. Id. 


15. A delivery of possession of prop- 
erty pledged must be made to the pledgec in 
order to consummate the pledgee’s right. Id. 

16. When the payor of a note assigns to 
the payee, as collateral security for the 
payment of the note, a note and mortgace 
given by a third person to the payor, the 
payee holds this note and mortyave as a 
pledge, and an assignee of the payee who 
receives the note and mortgage upon the same 
terms, also holds thein as a pledge. 

Ponce v. McElvy, 47 Cal. 154. 


17. If one who receives from his debtor 
an assignment of a note and mortgage 
given by a third person to the debtor, as col- 
lateral security for his debt, after the death 
of such third person, obtains from the ad. 
ministrator of his estate and the probate 
judge an allowance of the note and mortgzge 
as a claim against the estate due to him, its 
character a8 a mere security for a debt re- 
mains unchanged, and the same rule obtains 
if the claim is a hy and allowed to 
an assignee of the tirst assignee who receive 
the same upon the same terms. 


18. In such case, if, after the allowance 
of the claim by the administrator, tlie 
assignee to whom the claim held as collateral 
security is allowed, bids in the mortgaged 
premises at administrator’s sale, and appro- 
priates the claim in payment of the purchase 
money, he has no higher right to the land 
than he had to the note and mortgage, and 
the land becomes the security. Id. 


19. If the person who holds mining stock 
in secret trust for another, pledges the same 
for a debt of his own, and the United States 
district court, upon the bankruptcy of the 
Nedgor, holds the transaction a fraud on the 

krupt law, and compels the pledzee to 
account to the assingee of the pledgor for the 
value of the same, and renders judgment 
against the pledgee, and the pledgce pays the 
judgment, he thereby acquires the title of the 


assignee and pledyor, to the stock. 
~ Thompson v. Toland, 48 Cal. 99. 
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20. Though such pledge may be a fraud 
under the bankrupt law, as between pledgor 
and pledgee, it is nevertheless valid, as be- 
tween the pledgee and cestui gue trust. Id. 


21. If one who holds mining stocks in 
secret trust for another, pledges the same for 
his debt, without notice to the pledgee of 
the interest of the cextui que trust, and the 
pledgee sells the stock without previous de- 
mand and notice, the risht of action for the 
conversion is in the pledgor, and not in the 
cestus que trust. 


22. If, in such case, the cestui que trust has 
a cause of action outside of the contract of 
pledge, he must first pay or tender the 
money for which the stocks were pledged. Id. 


23. Conceding that the pledgor could, in 
such case, maintain an action against the ex- 
ecutors for the recovery of the proceeds of 
the sale, or such portion of them as had 
passed to the credit of the estate, the action 
1s for money had and received to the use 
of the plaintiff and in afirmance of the sale. 

Von Schmidt v. Bourn, 50 Cal. 616. 


SALE OF PROPERTY PLEDGED. 


24. A pledgee has no right to sell until 
after demand and notice; and if he sells 
without demand and notice toa party having 
full knowledge of his title no absolute title 

asses, and the property remains in the 
nds of the purchaser as a pledge. 
Dewey v. Bowman, 8 Cal. 145. 


25. Personal property pledged to secure 
a debt may be sold by the pledyee, after the 
debt to secure which it was pledged has 
become due, if the sale be made at public 
auction and after reasonable notice of the 
time and place of sale be given to the pledgee. 

Wilson v. Brannan, 27 Cal. 258. 

26. A pledgee of chattels has a right at 
common law, if the pledge is not redeemed 
within the stipulated time, to sell the prop- 
erty pledged, at auction, by giving public 
notice of the time and place of sale, and if the 
sale does not satisfy the debt he may recover 
the deficiency from the pledgor by an action 
at law. Mauge v. Heringhi, 26 Cal. 577. 

27. The common law right of the pledgee 
to sell the pledge upon the default of the 
pledgor, and thereafter bring his action for 
any balance remaining unsatistied, is wholly 
unatlected by chapter 1 of title 8 of the 
practice act. Id. 

28. Whicre, without calling on the pledg- 
or to redeem, the pledgee sold the pledge, 
a chose in action, this was a conversion of 
the pledge, and the pledgee thereby became 
liabie, in an action for the conversion, for 
the value of the pledge at the time of the 
conversion in excess of his demand secured 
by the pledge, with legal interest thereon 
from the time of the conversion. 

Gay v. Moss, 34 Cal. 125. 


29. The pledgee of a chose in action, 


PLEDGE. 


pledged as security for the payment of a debt, 
1s not authorized to sell the pledge without 
calling on the pledgor to redeem, and giving 
hin a reasonable notice of his intention to 
sell. Id. 


30. In such a case it may be well doubted 
whether the pledgee of a contract for the 
payment to the pledgor of a much larger sum 
than the debt due to the pledgce fron the 
pledgor, was not bound to collect the amount 
dlue on the contract and reimburse himself 
out of the proceeds. Id. 


31. Where a chose in action is assigned 
and delivered as collateral security for the 
payment of a debt due the assignee, the as- 
signment and delivery to the assignee of the 
chose in action are necessary to give the lat- 
ter full authority to readily control the se- 
curity and make it available, but this docs 
not necessarily constitute the transaction a 
chattel mortgage as distinguished from a 
pledge. Upon the facts in this case, the 
transaction was a pledge. Id. 


32. A pledge does not vest the title in the 
pledgee. He has only a special property 
in or lien on the chattel pledged, and if the 
pledge is not redeemed by the time limited 
it retains the character of a pledge still. 

Heyland v. Badyer, 35 Cal. 404. 

33. In a pledge, the title, after condition 
broken, does not pass to tho pledgce, who 
has only a lien on the property, and in all 
cases the possession inust accompany the 
pledge. Wright v. Ross, 36 Cal. 414. 


34. In case of a pledge, the title remains 
in the eacie after condition broken, 
with right to redeem at any time before a 
sale of the property; and if the property is 
sold by the pledgee in satisfaction of his de 
mand, he can not become the purchaser at 
his own sale. 


35. The distinction between a pledge 
and chattel mortgage, whilst well detined 
in theory, is sometimes difficult of application 
to the facts of the transaction. Id. 


36. A note secured by mortgage may he- 
cone the subject of either a pledge or mort- 
gage, but to make such pledye available to 
the pledgee there must accompany the pled ze 
a power to assign the note and mortgage in 
case of asale of it, and to release the property 
in case of a satisfaction of it. Id. 


37. Whether negotiable paper indorsed 
over to and held by the creditor as security 
for the payment of a debt, without any other 
express agreement between the parties, is a 
mortgage ora pledge, gure? 

Donohoe v. Gamble, 38 Cal. 340. 

38. The question whether a sale of mining 
stock made in the board of brokers is not a 
sale at puodlic auction, such as a pledgee is 
authorized to make upon default being made 
by the pledgor, not decided. 

Child v. Hugg, 41 Cal. 519. 


f, 
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39. If asale of mining stock, pledged as 
security for money, is made without notify- 
ing the p:edyor to make his margin good, 
and without sufficient notice of time and 
place, still, if the pledgor knew of the time 
and place of sale, and made no objection, and 
after the sale approved of it, and promised to 
pay a balance claimed by the pledgee, he b 
these acts ratifies the sale. id. 

40. Plaintiff and Templeton were severally 
cre:litors of Thompson. Templeton, as se- 
curity for his debt, held in pledge Thomp- 
son's yoods, of greater value than the sum of 
both plaintiffs and Templeton’s debts. By 
an arrangement between them, plaintiff guar- 
anteed to Templeton the payment of his 
debt, and received from an assignment and 
the possession of sail goods, in pledge to 
secure the jag ind of the debts of both 
plaintiff and Templeton. Thompson, who 
was not a party to this arrangement between 

laintiff and Templeton, afterwards expressed 
hinicelf gratified at its consummation. There- 
after, defendant, as sheriff of the city and 
county of San Francisco, levied upon and 
took said goods from plaintiff's possession 
under a lawful writ of attachment against the 
property of Thompson, issued out in the suit 
of Martin v. Thompson, whereupon plaintiff 
brought this action against defendant for 
said seizure, and to recover the full value of 
said goods: Held, first, that Templeton lost 
his lien on the goods, as pledgee, by sur- 
rendering them to amps and taking said 
guaranty for his debt; second, that by said 
arrangement between Templeton and plaint- 
iff, and the subsequent assent thereto by 
Thompson, plaintitf acquired, as pledgee, a 
valid len on said goods to secure the pay- 
ment of both said debts; and, third, that 
plaintiff is entitled to recover in this action, 
and his right of recovery is not limited to his 
interest only as a piedgee of the goods, but 

extends to the whole valuc of the goods. 
Treadwell v. Davis, 34 Cal. 601. 


41. In an action by the pledgee against 
a stranger for the conversion of pledged 
property, the rule is that plaintiff is entitled 
to 1ecover its full value; but if against the 
owner, or one acting in privity with him, 
then only for plaintiff's spec interest 
therein as pledgee. Id. 
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POSSESSORY ACT. 


1. REQUISITES AND QUALIFICATIONS. 
6. RIGHTS OF CLAIMANTS. 


REQUISITES AND QUALIFICATIONS. 


1. The possessory act of 1852 is intended 
for the benefit of actual settlers. 
Gird v. Ray, 17 Cal. 352. 
2. A person entering upon and possessing 
public fade; under the possessory act of 
April 20, 1852, holds the lands subject to the 
right of any persun to enter upon it, and 
work the mines of precious metuls thereon. 
This rivht of the miner to enter upon lands 
thus held is subject to such regulations and 
restrictions as the legislature may see fit to 
impose; and the act of April 25, 1855, com- 
pelling the miuer to give bonds to the owner 
of crops growing on such lands before he can 
use the mineral lands on which crops are 
growing, is but a regulation of a right given 
y the act of April 20, 1852, and is not 
liable to any constitutional objection. 
Rupley v. Welch, 23 Cal. 452. 


3. A party claiming land under the pos- 
sessory act of 1852, must show Compliance 
with the provisions of the act. He must 
be a citizen of the United States, must file 
the atlidavit required by section 2, and make 
his improvements within the ninety days, 
etc. Merely residing on a part of the land, 
tracing lines, putting up stakes, for bound- 
aries, etc., is nut suticient. ; 

Wright v. Whitesides, 15 Cal. 46. 


4. If there is a defect in the affidavit 
taken to claim land under the possessory act 
of the legislature, passed in 1852, the defect 
can not be cured by an athdavit subsequently 
taken under the same act to correct the 
same. Such subsequent aflidavit, if it 
amounts tu anything, must be regarded as 
an original proceeding. 


Hawxhurst v. Lander, 28 Cal. 33). 


S. The survey of land, and making an 
affidavit and recording the same, in accord- 
ance with the possessury act of 1852, does 
not invest the claimant with the right to re- 
cover the possession of the land from one who 
was before them in the actual possession of 
it. Id. 


RIGHTS UNDER POSSESSORY ACT. 


6. No one can obtain the benefit and pro- 
tection of the possessory act of this state, 
and of the acts amendatory thereto, but they 
who actually reside upon the land. 

Wolfskill v. Malajowich, 39 Cal. 276. 


7. The term ‘‘occupy,” as employed in 
the possessory act, 18 equivalent to the term 
‘*reside upon.” Id. 


8. Constructive possession of what is 
known to be public land can not be estab- 


lished, except by a compliance with the pro- 
visions of the possessory act. Id. 


9. The right to be protected in his con- 
structive possession is a personal right ac- 
corded to the claimant, who complies with 
the act, and, if assignable at all, is cleanly 
only assignable to one who shall actual! 
reside upon the land. id. 

10. The possessory statute (stats. 1852, p. 
158) confers no mght, such as will maintain 
ejectment, upon ascttler, until all the acts 
required by it shall have been performed; 
and it does not affect the question that he 
has been prevented by force or otherwise 
from making his intended improvemeuts. 

Crowell v. Lanfranco, 42 Cal. 654. 

11. Where in an action by H. against W. 
to recover possession of a quarter section of 
land, being partof the public domain, H. 
made claim under the possessory act of this 
state, and his statutory notice whereby the 
claim was made, in addition to certain speci- 
fied metes and bounds, described the lands as 
the south-east quarter of section 8, township 
21 north, of ranve | east, etc., while in fact, 
the demanded premises were in township 22, 
instead of said township 21: Held, that so 
much of said description as attempted to 
identify the land by reference to the govern- 
ment survey, must be disregarded, because 
of the error in the number of the township. 

Hicks v. Whitesides, 35 Cal. 152. 


12. Where a person, with intention to 
take up a tract of public land under the 
possessory act (stats. 1852, p. 158), filed his 
affidavit of location, and within ninety days 
thereafter hauled lumber upon the ground for 
@ house; and such lumber was removed dur- 
ing the night; and on his attempting to re- 
place it next day, he was driven off with 
threats of violence by a band of armeil men: 
Held, that he had acquired no rights under 
the possessory act which would enable him 
to maintain ejectment against those who 
drove him off. 

Crowell v. Lanfranco, 42 Cal. 653. 

13. Where the vendor of a tract of land 
taken up under the possessory act (stats. 
1852, p. 158) remained in possession, with 
vendee’s consent, of the only portion ever 
actually occupied by him, and vendee never 
entered under his deed: //eld, that whether 
such possession by the vendor might be con- 
sidered as an entry under his dced by the 
vendee or not, the deed would certainly not 
extend the vendee’s possession by construc- 
tion ty any other portion of the tract never 
in the actual possession of the vendor. 

Hughes v. Hazard, 42 Cal. 149, 


15. Where plaintiff resided upon a tract 
of land adjoining the Jand in dispute, and 
then located his claim under said act upon 
this disputed tract, by complying with its 
provisions so far as to mark out its bound- 
arics, file his altlidavit, inclose and plant 
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trees on about one acre of it, and occasional- 
ly work other portions thereof, but still re- 
- siding on the other tract, and never actually 
living on this: //eld, that he can not recover 
in ejectment against a party subsequently 
surveying, taking possession of, and inclos- 
ing the land preparatory to claiming it under 
the act of 1852; that whatever may have 
been plaintiti’s rights during the period al- 
lowed for putting improvements on the 
premises, they were lost at the expiration of 
that period by his non-residence; held, Sur- 
ther, that if plaintiff had perfected his claim 
by actual resilence on the land, he might 
have absented himsclf for sixty days with- 
out forfeiting his rights; but that the fifth 
section of the act of 1852 does not apply 
where the party has never resided upon the 
land. Gird v. Ray, 17 Cal. 352. 
16. A party relying on the possessory 
act of the state must show compliance 
with its provisions, and can then maintain 
an action for the possession of lands occu- 
ied for cultivation or grazing without show- 
Ing an actual inclosure or actual possession 

of the whole claim. 
Coryell v. Cain, 16 Cal. 567. 


17. In an action to recover possession of a 
tract of land claimed by plaintiff under the 
essory act of this state, evidence tend- 
ing to show that at the time plaintiff filed 
his declaration he knew that the land in 
controversy, or any portion of it, was claim- 

ed by defendant, is relevant. 
Hicks v. Whiteside, 23 Cal. 404. 


18. The two hundred dollars of im- 
ements pertaining to the realty, re- 
quired by the fourth section of the possessory 
act, must be made on the land claimed before 
an action can be commenced to recover pos- 
session of the same. Id. 


19. To enable a party to recover lands un- 
der the possessory act of this state, he must 
have complied with the provisions of the act. 

Sweetland v. Froe, 6 Cal. 144. 


20. A party who has erected improve- 
ments on land, and has sold them to another, 
can not afterward, by making a survey and 
filing affidavit with the county recorder, ac- 
quire any right to the possession of land in 
the possession of another. And if he con- 
veys subsequently to the same person who 
purchased the improvements, the latter ac- 
quires no rights to any portion of the land 
attempted to be pre-empted, except that 
covered by his actual inclosure. Id. 


EJECTMENT, 170. | Trespass, 28. 
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1. To SELL AND ConvEY REAL ESTATE. 
35. Or MARRIED WOMAN. 

44. IRREVOCABLE POWER. 

52. CoNSTRUCTION OF. 

42, PowER CONTAINED IN MORTGAGE. 


TO SELL AND CONVEY REAL ESTATE, 


1. A power of attorney to ‘‘attend to all 


business affairsappertaining toreal or personal 
estate,” is too indefinite to sustain a trans- 
fer of real estat3, more particularly that 
acquired long subsejuent to its execution. 


Lord v. Sherman, 2 Cal. 498. 
2. The power to purchase “‘ any prop- 


erty,” in connection with a given object, in- 
cludes the power to purchase property, both 
real and personal, necessary to the object. The 
comission of the word ‘‘real ” does not limit 
the power so as to exclude the purchase of 
real property from its exercise. 


De Witt v. San Francisco, 2 Cal. 289. 
3. The power to sell does not include the 


power to make a deed of trust, with power 
to the trustees to cell the trust estate as they 


may deem advisable. 
Smith v. Morse, 2 Cal. 524. 


4. If the notice required is not given in 


the execution of a power, the proceeding is 
a nullity. 


Ellis v. Eastman, 38 Cal. 195. 
5. A power of attorney confirming all 


sales, leases, and contracts of every descrip- 


tion, confers the power to scll land. 
Sullivan v. Davis, 4 Cal. 291. 


6. A power to sell real estate must be ex- 


preasly stated. 


Billings v. Morrow, 7 Cal. 171. 

7. A power to ‘‘sell and convey ” property 
is special, and must be strictly pursued. 

Dupont v. Wertheman, 10 Cal. 304. 

8. A power of attorney, not affectin real 

estate, is not required to be recorded, and 


the fact of such instrument being acknowl- 


edged and recorded does not authorize it to 
be read in evidence without proof of its exe- 
cution. Stevens v. Irwin, 12 Cal. 306. 


9. Where a power of attorney, not under 
seal, authorizes the agent to sell a saw-mill, 
dwelling, etc., by the execution of all need- 
ful instruments, sealed or otherwise, and the 
agent sells the right of the principal, by a 
paper not under seal, representing himself 
as the attorney of the principal, and the 
vendee takes possession and retains it for 
several years, he has an equitable estate in 
the premises, with the right to its full en- 
joyment, and this right, united to posses- 
sion, enables him to maintain an action for 
interruption to his possession or injury to 
the property. 

McDonald v. Bear River Co., 13 Cal. 220. 


10. Where a purchaser, under a convey- 
ance executed by an attorney having a power 


1232 


POWER OF ATTORNEY. 


not under seal, pays the purchase moncy, 
and enters into possession, a court of equity 
will protect him, and parties claiming under 
him, against subsequent purchasers with 
notice from the grantor of the power. 
Dutton v. Warschauer, 21 Cal. 609. 


11. A power to sell and convey land 
not under seal, and therefore insufficient to 
authorize the exccution of a conveyance of 
the fee, is nevertheless suflicient authority 
for the execution of a contract of sale; and 
a deed made by the donee Sagergh the sale, 
and purporting, in pursuance of the power, 
to convey the fee, is a suflicient ‘‘note or 
memoranduin” of such contract, and though 
inoperative as a conveyance, is good as an 
agreement to convey. 

12. A power of attorney to sell land must 
contain some description of the property to 
be sold, unless it be shown aliunde that the 
land in controversy is the only land owned 
by the principal at the time. 

Stafford v. Lick, 13 Cal. 240. 


13. Where a power of attorney, relative 
to real estate, authorizes the agent ‘‘to 
grant, bargain, and sell the same, or any 
part or proportion thereof, for such sum or 
price, and on such terms as to him might 
seem inect,” the agent has no power to make 
a conveyance in Consideration of love and 
affection in the principal for the grantee in 
the conveyance, and such conveyance is on 
its face a nullity. The power of attorney 
authorizes a sale for a moneyed considera- 
tion only. Mott v. Smith, 16 Cal. 533. 


14. The authority of an attorney to exe- 
cute for his principal a conveyance of real 
estate must be in writing, and a deed pur- 
porting to have been executed by an at- 
torney is inadmissible in evidence without 
proof being first made of the attorney’s 
written authority. 

Videau v. Griffin, 2] Cal. 389. 


15. When a deed has been executed by an 
attorney without any previous written au- 
thority, no subsequent parol acknowledg- 
ment of his authority by the principal will 
make the conveyance valid. Id. 

16. The only exception to the rule that 
an atthority to execute a deed must be con- 
ferred by writing is when the execution by 
the attorney is in the presence of the prin. 
Cipal, and to bring a case within this excep- 
tion it is not suthcient that the attorney was 
directed to sign the name of the principal 
and affix his seal, but the execution must 
have been in his immediate presence and 
under his immediate direction. Id. 


17. The death of the principal operates 
asa revocation of a power of attorncy to 
convey land, and if, after the death of the 
principal, the attorney in fact makes a deed 
under the power, the deed is void, even if 
the attorney is ignorant of the death. 

Ferris v. Irving, 28 Cal. 645. 


18. One who has given to anothera power 
of attorney to sell his real estate, may scll 
the same, notwithstanding the execution of 
the power, provided he «loes so before the 
attorney acts under the power. 

Blood v. Shannon, 29 Cal. 393. 


19. S. gave B. a power of attorney to sell 
his real estute for a sum certain in gold coin, 
provided he did so within fifteen days, and 
agreed to give ten per cent. for making the 
sale. Twodays thereafter, B. made the sale, 
and received a bank check for the price. S. 
refused to ratify the sale, because he had 
previously sold the property: //e/d, that S. 
not having objected to the sale by B. because 
he did not receive the money, was liable for 
the ten per cent.; held, further, that S. should 
have objected to the mode of payment before 
it was too late to obviate it. Td. 


20. A power of attorney which authorizes 
the attorncy to sell the lands of the consiitu- 
ent, and to do whatever is necessary to carry 
the power into execution, does not authorize 
the attorney to make partition of lands in 
which the constituent has an interest as ten- 
ant in common. 

Borel v. Rollins, 30 Cal. 408. 


21. F. gave D., as they supposed, a valid 
power to sell land, but it was worthless. F. 
then departed from the state and afterwards 
wrote to D., saying: ‘‘I want you to sell 
some of my lots, or advance the means to 
meet this administration act, before the year 
expires, which I send you by mail. You can 
sell such lots as you see fit, retaining enough 
to pay Judge G. for the first purchase money. 
It might be best to cut them up so as to sell 
in small lots, But you judge of this:” //eld, 
that this letter authorized D. to sell at his 
discretion; held, further, that a deed made 
under it by D., if not good as a deed, was 
good as a Contract by B to convey. 

Neil v. Shirley, 33 Cal. 202. 


22. F. empowered D. to sell land and take 
up a note held by G. against F. D. sold the 
land to G. at the face of the note, which was 
its full market value, and took the note in 
payment: //eld, that a power to sell imports 
a sale for cash; but he/d, further, that the 
above was a sale for cash within the rule, and 
not an accord and satisfaction. Id. 


23. Where Brown and wife authorized 
Taylor to sell their land on credit, without 
specifying the time of such credit, and Tay- 
lor sold on a credit of seven years: /Zeld, that 
Taylor could only sell upon a reasonable 
credit, and that the question of the rea- 
sonableness of the credit was to be deter- 
mined only after testimony heard. 

Brown vy. Central L. Co., 42 Cal. 257. 


24. V., the owner of an unconfirmed 
Mexican grant, executed to B. a power of 
attorney, which, after reciting the appoint- 
ment, read as follows: ‘*I give him full, com- 
picte, and perfect power, as my said aitorncey 
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in fact, to doany and everything to secure my 
title to said rancho, and to prosecute the pre- 
tension of the same in all of the courts of the 
United States; and by this I ratify, confirm, 
and a) prove all the doings of my said attor- 
ney in fact concerning said rancho:” //eld, 
that the power did not confer on the agent 
any authority to sell the land, or any part of 
it, or enter into any contract which would 
bind the principal to convey the same or any 
part thereof. Blum v. Robertson, 24 Cal. 127. 


25. Where an officer in making a sale of 
property, acts under a naked statutory 
power with a view to divest, upon certain 
contingencies, the title of the citizen, the 
purchaser relying upon the execution of the 
power must show that every preliminary step 
prescribed by the law has been followed. No 
presumption is in such case to be indulged 
that the officer has performed his duty, or 
complied with the law. 

Keane v. Connovan, 21 Cal. 291. 


26. The rule by which a presumption 
of compliance with legal formalitics in a sale 
by officers or trustees, is sometimes raised 
by lapse of time with possession in the pur- 
chaser, only authorizes the presumption as to 
intermediate steps in the proceeding. That 
which is the foundation of the repaint to 
sell, as well as the execution of the deed by 
which the sale is consummated, is not within 
the rule, and must in all cases be proved. Id. 


27. Thus, if from lapse of time since the 
execution of a tax deed and possession by the 
urchaser under it, presumptions could be 
indulged in support Sb any of the preliminary 
acts essential to the exercise of the power of 
sale, they could only be in favor of the acts 
between the assessment and the execution of 
the deed, and not of the assessment itself, 
which was the foundation of all subsequent 


proceedinys. 


28. By the act of 1850, concerning con- 
veyances, powers of attorney which do 
not authorize the agent to make an abso- 
lute conveyance of real estate, but which 
authorize in to make a lease of the 
principal’s land for a term exceeding one 
year, or to make any other instrument af- 
fecting the real estate of the principal, ex- 
cept execcutory contracts for the sale thereof, 
are entitled to record. 

Jones v. Marks, 47 Cal. 242. 


29. A power authorizing the attorney in 
fact to sell all the real estate of the princi- 
val, lying in the city and county of San 
‘rancisco, is good, without a particular de- 
scription of the property owned by the prin- 
cipal. Roper v. McFadden, 48 Cal. 346. 


30. The fact that a power of attorney is 
not acknowledged or recorded does not 
affect its validity. Id. 


31. If a party relics on a grant of land 
78 
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under a power of attorney, the authority of 
the attorney must be shown. 
Hager v. Spect, 52 Cal. 579. 


32. Under the statutes of this state, in 
force in the year 1867, a power of genteel 
for the sale and conveyance of land, which 
was not under seal, did not authorize the at- 
torney to convey the legal title, but was 
sufficient to enable him to enter into a valid 
contract of sale. 

Heinlin v. Martin, 53 Cal. 321. 


33. In such a case, if the attorney enter 
into contract of sale, and in the name of 
his principal execute to the purchaser a deed 
absolute in form, though inoperative to pass 
the legal title, it will treated in a court 
of equity as a valid contract of sale, entitlin 
the purchaser to a conveyance of the ee 
title; and if the purchaser by a conveyance 
absolute in form convey his interest in the 
premises to a third person, the conveyance 
will be deemed ina court of equity an assign- 
ment of the contract of sale. ra 


34. If.a power of attorney for the sale and 
conveyance of land in this state, executed in 
the republic of Mexico, be written by the 
notary in his official book kept for that pur- 
pose according to the usage prevailing in that 
country, and if the instrument so written in 
the ofticial book be duly signed, acknowl- 
edged, and certified as required by the laws 
of this state, and if the notary thereupon de- 
liver to the attorney a certified copy of 
the original, these facts will constitute sufli- 
cient evidence of delivery. Id. 


OF MARRIED WOMAN. 


35. A married woman can not invest an- 
other with power to sell any interest she 
may possess in real estate, in the absence of 
a statute to that effect, and there is no such 
statute in this state. 

Mott v. Smith, 16 Cal. 533. 


36. To the efficacy of a conveyance of her 
real estate by a married woman, it is essen- 
tial that she join with her husband in its 
execution, and state, on a private examina- 
tion at the time, separate and apart from 
him, and without his hearing, that she exe- 
cuted the same freely, without fear of him, 
or compulsion, or undue influence from him, 
and that she does not wish to retract its exe- 
cution. This private examination—this de- 
termination of the will as tothe retraction of 
the execution—are not matters which can be 
delegated to another. Id. 


37. In a power of attorney made by the 
wife for the sale of her separate estate, it is 
not necessary that the husband’s name be 
mentioned in the body of the instrument aa 
a constituent, but it is suflicient if he sign, 
seal and acknowledge it. Itis not necessary 
that such power should in terms authorize 
the attorney to sign the husband’s name to 
the deed. Dentzcl v. Waldie, 30 Cal. 138. 
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38. Prior to the passage of the act of 
April 3, 1863, a married woman was incom- 
petent toexecute a power of attorney. The 
act of April 3, 1863, had a retroactive effect, 
and validated powers of attorney before then 
executed by marricd women, in which the 
husband joined, and also validated all con- 
veyances of the wife's property theretofore 
made under such powers. 

Dow v. Gould & Curry M. Co., 31 Cal. 629. 


39. The act of April 3, 1863, did not va- 
lidate powers of attorney theretofore made 
by married women, but to which the husband 
did not affix his signature in writing. Id. 


40. A sale of a married woman’s separate 
‘property, made by her attorney in fact in 
her name, under a power in the execution of 
which the husband did not join by atiixing 
his si.mature in writing, is void, and if made 
before the passage of the act of April 3, 
1863, was not validated by that act. ‘Id. 


41. A power of attorney of a married 
woman is void unless the husband join in 
the exccution of the same by aftixing his ae: 
nature to the instrument in writing. Id. 


42. A married woman may make a valid 
executory contract, by her attorney in 
fact, atlecting her separate estate, acquired by 
her in Cahtornia before its cession to the 
United States, and her husband may be such 
attorney in fact. 

Racouillat v. Sansevain, 32 Cal. 376. 


43. A joint power of attorney from the 
husband and wife is effectual to authorize the 
attorney in fact to exccute a lease of the sep- 
arate estate of the wife. 

Douglas v. Fulda, 50 Cal. 77. 


IRREVOCABLE POWER. 


44. Where a principal expressly gives a 
power to collect debts for the purpose of pro- 
viding the means to return advances made 
by the agent, there would seem to be no 
doubt of the irrevocable character of the 
power. Marziou v. Pioche, 8 Cal. 522. 


45. The power being irrevocable, the 
agent has an indisputable right to institute 
an action to recover the debts due to his 
principal, even against the objection of his 
principal. Id. 


46. But where the debts due exceed the 
advances due the agent, the principal has a 
right, if his debtor do not object, to limit the 
agent’s right of recovery to the amount due 
him for advances, the power being irrevo- 
cable only to the extent of the agent’s inter- 
est. Id. 


47. But if the debtor object, the principal 
has no right to subject him to the costs and 
expenses of more suits than the parties origi- 
nally contemplated. ld 


48. Where a power of attorney is coupled 


with an interest, upon proper allegations, 
sustained by unequivocal proof, a court of 
equity will restrain its revocation, and enable 
the attorney to execute the trust. 

Posten v. Nasette, 5 Cal. 467. 


49. The interest which an attorney in fact 
must have, in order to render his power of 
attorney irrevocable, must be an interest 
in the property on which the power is to be 
exercised, and not an interest in the money 
derived from a sale of the property. 

Barr v. Schroedcr, 32 Cal. 610. 


5O. A power of attorney may be irrevo- 
cable thouzh it is not a power coupled with 
an interest, as where it 1s given as security 
for the payment of money, or is made ir- 
revocable. Id. 


S51. A power of attorney which makes the 
attorney a universal agent for the trans- 
action of all ordinary business will not be 
held irrevocable, unless its terms are so plain 
as to need no construction. Id. 


CONSTRUCTION OF. 


52. An agent authorized by powcr of at- 
torney to wind up and adjust the athairs of a 
mercantile house in the city of New York, 
which had been conducted in the name of his 
principal, derives no authority from = such 
power of attorney to bind his principal by a 
promissory note given on the purchase of 
real estate in the city of San Francisco. 

Fisher v. Salmon, 1 Cal. 413. 

53. The destruction.of a power of attor- 
ney does not destroy the power. Upon the 
loss of the paper, there is no reason why its 
existence should not be shown and the power 
continued, so as to carry out the object of 
both the principal and agent. 

Posten v. Rassette, 5 Cal. 467. 


54. Where B. authorizes A. to do all acts 
in his name concerning their mining opera- 
tions, followed by the authority to sign B.'s 
name to any company articles, does not au- 
thorize A. to sign B.’s name toa promissory 
note, even where the moncy was used in 
carrying on their joint mining operations. 

Washburn v. Alden, 5 Cal. 463. 


55. General words in powers of attorney 
are limited and controlled by particular 
terms and desiynatious. Id. 


56. In powers, covenants, releases, or oth- 
er contracts, where a several interest is 
alone expressed or referred to, no general 
terins will allow the meaning to be extended 
to a joint interest. 

Johnson vy. Wrizht, 6 Cal. 373. 


57. A power of attorney authorizing the 
attorney ‘* tosettle and adjust all partnership 
debts, accounts, and demands, and all other 
accounts and demands now subsisting, or 
which may hereafter subsist between me and 
any person or persons whatever,” and to ex- 
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ecute releases for such purposes, does not 
confer a power to rclease a covenant of 
guaranty made to the principal and others 
jointly, for the payment of rent and pur- 
chase money of property sold by them as ten- 
ants in common. Id. 


58. In such case the debt guaranteed is 
not a partnership debt, nor does it fall within 
the provisions of the power referring to de- 
mands subsisting ‘‘ between me and any oth- 
er person or persons,” which is confined to 
demands in which the principal had a sev- 
eral and sole interest. Id. 


S9. Where authority to perform specific 
acts is given by a power of attorney, and 
gencral words are also employed, such words 
are limited to the particular acts authorized. 

Billings v. Morrow, 7 Cal. 171. 


60. A power of attorncy giving to the at- 
torncy in fact full authority to represent the 
rson of the principal in all that concerns 
i3 interest in the state of California, and to 
annul any other power previously granted, 
and letters afterwards written by the prin- 
cipal to the attorney, speaking generally of 
the propnicly of the sale of Jand in Califor- 
nia belonging to the principal, and of the 
price and terms, and telling the attorney he 
can give & provisional writing of sale, and to 
make a sale and it will be approved, do not 
confer authority upon the attorney to bind 

the principal by a contract of sale. 
Treat v. De Celis, 41 Cal. 202. 


61. A power of attorney which authorizes 
the attorney in fact to sell “the one half” of 
a lot of land, without saying which half, or 
whethcr the agent is to sell one half in sev- 
eralty, or an undivided one half, empowers 
the agent to sell one half of the lot in sev- 
eralty, exercising his own discretion as to 
which half. Alemany v. Daly, 36 Cal. 90. 


62. One in possession of public land suffi- 
ciently describes the same in the power of 
attorney by calling it his claim of land. 

Henley v. Hotaling, 41 Cal. 22. 

62a. Billings v. Morrow, 7 Cal. 171, as to 

construction of a power of attorney, com- 

mented on, and the rule there laid down not 
to be extended. 

De Rutte v. Muldrow, 16 Cal. 505. 


63. Where a building is in process of 
construction by three tenants in common, ac- 
cording to a plan agreed on, a power of attor- 
ney from one to an egent, authorizing him 
‘‘to represent the principal’s interest in the 
property, to cast his vote in relation thereto 
in all matters relating to tle administration 
or improvement of the property, and to do 
and perform every act or thing relating to 
and concerning such interest, except the sale 
or hypothecation thereof,’ authorizes the 
agent to consent to alterations in the plan. 

Hastings v. Halleck, 13 Cal. 203. 


64. A power of attorncy to sell ‘‘my saw- 
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mill, dwelling, ctc., said mill and other im- 
provements, being situated,” etc., embraces 
the water privilege of the mill. 

McDonald v. B. R. Co., 13 Cal. 220. 


65. A power of attorney authorizing the 
agent to feo Seo my and personal 
estate, to make contracts, to settle outstand- 
ing debts, and generally to do all things that 
concern my interest in any way, real or per- 
sonal whatsoever, giving my said attorney 
full power to use my name, to release others 
or bind myself, as he may deem proper and 
expedient, hereby making the said NSchool- 
craft my general attorney and agent, and by 
these presents ratifying whatsoever my said 
attorney may do by virtue of this power,” 
gives the agent power to execute a lease 
of real estate, containing a clause that the 
lessee ‘‘shall have the privilege of purchas- 
ing any part of said land during the con- 
tinuation of this lease, at its value, in pref- 
erence to any other persons.” 

De Rutte v. Muldrow, 16 Cal. 505. 


66. If in an instrument conferring a 
power there be an inconsistency between the 
recital stating the consideration moving the 
donor to the execution and the sr bsequent 
terms defining the power. the recital will not 
operate as a limitation upon the power. 

Beatty v. Clark, 20 Cal. 11. 


67. Equity will not aid the non-execu- 
tion of a power; but when a party under- 
takes to cxecute a power, and by mistake 
does it imperfectly, equity will, in favor of 
creditors and others peculiarly within its 
protective favor, aid the defective execu- 
tion. Id. 


68. Thus, where there is a defect in the 
execution of a power to make a mortgage, 
the condition of the mortgage not following 
the terms of the power, and the design to 
execute a mortgage in pursuance of the 
power is apparent, and the object sought by 
its execution is substantially accomplished, 
equity will afford relief and enforce the mort- 
gage. This it will do either by directing a 
correction in the condition of the mortgage, 
and then enforcing the mortgage in its cor- 
rected form, or by construing the defectively 
executed instrument in connection with the 
power to which it refers, thus qualifying 
and restricting the condition, and giving 
effect to the mortgage conformably to ‘hie in- 
tention of the donors of the power, and of 
the mortgagor. Id. 


69. When one is appointed, by written in- 
strument, the attorney in fact of another, 
his power to bind the principal must be 
ascertained alone from the language of the 
instrument, by which he is clothed with 
authority to act for and in the name of the 
principal. Blum v. Robertson, 24 Cal. 127. 


70. A power of attorney in which the 
principal authorizes tlic agent to make con- 
tracts, to settle outstanding debts, and 
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generally to do all things that concern his 
Interest in any way, real ‘and personal, to use 
the principal’s name to release others, to 
bind the principal as he may deem preter 
and expedient, and making the agent his 
general attorney and agent, and ratifying 
and confirming whatever the attorncy may 
do by virtue of the power, authorizes the 
sttorney to execute a lease of the principal's 
real estate for a term exceeding one year, 
and to execute any instrument allecting the 
real estate of the principal, unless, it may be, 
&@ conveyance of it. 

Jones v. Marks, 47 Cal. 242. 


71. If a power of attorney authorizes the 
attorney in fact to sell and convey lots ina 
town ‘‘for purposes of actual improvement 
for mercantile and other purposes,” the agent 
is authorized to sell, and the words ‘* for 
purposes,” etc., do not limit his power. 

Spect v. Gregg, 51 Cal. 198. 


POWER OF ATTORNEY IN MORT- 
GAGE. 


72. Where, at a sale under a power con- 
tained in a mortgage, the mortgayce becomes 
the purchaser indirectly, by having the 
mortgaged premises bid in for himself, such 
sale is not therefore void, but only voidable 
on the application in equity of the mort- 
gagor. The legal title passes by the sale. 

Blockley v. Fowler, 21 Cal. 326. 

73. In an action of ejectment where the 
defendant claimed title through a purchase 
made at a sale under a power contained in a 
mortgage, the court gave the following in- 
struction: ‘If the jury believe, from the 
evidence, that M. B. McKinney, the mort- 
gagee mentioned in the mortgage, made by 
A. M. Jackson to him on the fifteenth day 
of May, 1850, employed W. H. Fairchild, 
the purchaser, to attend said sale as his 
agent, and to buy in the property specified 
in said mortuage at said sale tor the benetit 
of said McKinney himself, and that said 
Fairchild was not a bona side purchaser, but 
purchased said property tor sail Mckinney, 
and that no consideration was passed be- 
tween said Fairchild and said McKinney, 
then the sale was void.” The jury found for 
piaintitfs, who had judgment: //e/d, on ap- 
peal, that the instruction was erroneous in 
pronouncing the sale void on the supposed 
state of facts, and that, for this error, the 
judgment must be reversed. Id. 


74. From lapse of time and acquiescence 
in the possession of the purchaser, the regu- 
larity of a sale under a power may be in- 
ferred, and a presumption indulged that due 
notice thereof, as required hy the power, was 
given. Simson v. Lckstein, 22 Cal. 580. 

75. Where a mortgage contains also a 


attorney employs the services of an auc- 
tioneer to make the sale for him. 
Fogarty v. Sawyer, 23 Cal. 570. 


DEED, 290, 353, 355. | Lanp, 95. 
Eaciry, 45, 46. LEASE, 30. 
EVIDENCE, 72, 73, | Nonsvuit, 69. 

O42, 613, 615. PRINCIPAL AND 
HoMESTEAD, 155. AGENT, 20. 
HUSBAND AND WIFE, 

20, G4. 


PRACTICE ACT. 


1. In construing this act, it is proper to 
remember that the two leading ends con- 
templated by the system are simplicity and 
economy; and it would seem, therefore, to 
be a just conclusion, that the court should 
exercise a liberal construction, and that 
the main intent and spirit of the act should 
be fairly carried out. 

Adams v. Hackett, 7 Cal. 20). 


2. We adopt the New York construction 
of the code where the sections are alike. 
Id. 203. 
3. Our practice, while it enlarges the tield 
of remedy, does not take away pre-existing 
remedies by implication. 
Lorraine v. Long, 6 Cal. 452. 


4. Our system of pleading is formed upon 
the model of the civil law, and one of its 
principal objects is to discourage protracted 
and vexatious litigation. It is the duty of 
the courts to assist, as far as possible, in the 
accomplishment of this object, and it should 
not be frittered away by the application of 
rules which have no legitimate connection 
with the system. 

Jones v. Steamship Cortes, 17 Cal. 497. 


S. The practice act of April 29, 185], is 
prospective in its operation, and to give it 
a retrospect beyond the time of its passage 
would be in violation of all settled rules of 
construction. 

Thorne v. San Francisco, 4 Cal. 15-4. 

6. The practice act applies to equitable 
as well as to legal actions, so far aa its 
provisions are consistent with the rights and 
remedies administered in courts of cquity. 

Duff v. Fisher, 15 Cal. 375. 
Goodwin v. Hammond, 13 Id. 168, 
fiddle v. Baker, 13 Id. 302. 

7. The practice act, as to evidence at 
least, governs all cases, legal or equitable, 
by the same rules. 

(roodwin v. Hammond, 13 Cal. 16S. 


8. The phrase, ‘‘ proceeding according 


power of sale, and names the mortgagec as | to the course of the common law,” has 


the attorney im fact to make the sale, the 
sale is not invalidated from the tact tuat the 


been used mercly from force cf habit, or 
Inainly for orna:aental purposes; it leaves no 
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PRESUMPTIONS. 


definite impression on the understanding; i¢ 
is simply equivalent to a knowing lovk or 
shake of the hcad. When tirst employed, its 
use was harmless; but its continued use, 
where the modes of the commen law have 
been superseded, is mischievous. 
Hahn v. Keily, 34 Cal. 391. 
9. The practice act is entircly remedial 
It does not atiect the rights of the parties as 
to the subject-matter of the controversy, but 
rescribes the mode in which redress may be 
when these rizhts have been invaded. 
Hastings v. Cunningham, 39 Cal. 137. 
10. When, in pending actions, proceedings 
have been taken prior to the taking effect of 
the code, the sutliciency of such proceedings 
must be determined by the laws in force at 
the time, and by no other rule. 
Caulficld v. Doe, 45 Cal. 221. 
AL. Such proceedings will, on appeal, be 
decided in accordance with the former prac- 


tice act. Hancock v. Thom, 46 Cal. 643. 


PRAYER. 
PLEADING, 139-149, 


PRE-EMPTION. 
CRIMINAL Law, 801. | LAND, 96-107. 
EvVEecTMENT, 403. SPECIFIC PERFORM- 
EvipENceE, 50. ANCE. 
Ingusction, 211. | 

PRESCRIPTION. 


L. To acquire a prescriptive right to over- 
flow the lands of another, there must have 
been an uninterrupted enjoyment, under 
claim of right, for a period of tive years; 
there must have been an actual occupation 
by the flow of water, to the knowledge of 
the owner, and such as to occasion damage 
and give him right of action; and there raust 
have been such a use of premises and such 
damage as will raise a presumption that 
the owner would vot have submitted to it 
unless the other party had acquired a right 
so to use it. 

Grigsby v. Clear Lake W. Co., 40 Cal. 396. 

2. Prescription or adverse use can not ma- 
ture into a title as against the United 
States. Mathews v. Ferrea, 45 Cal. 51. 
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conveying water use the same peaceably, 
openly, and exclusively, under a claim of 
right, with the knowledge of the right of the 
owners of the land, for a continuous period 
of five years, they acquire, by prescription, 
the right to an easement over the land for 
the same. Campbell v. West, 44 Cal. 646. 


4. An owner of land can not acquire a pre- 
scriptive right to flood with water land 
higher than his belonging to the United 
States, and the purchaser of such higher land 
from the United States may commence an 
action for the injury at any time within the 
statutory period after he buys from the 
United States, notwithstanding the fact that 
it may have been flooded while the United 
States owned it. 

Ogburn v. Connor, 46 Cal. 347. 

5. Noright by prescription can be acquired 
to the use of water as against the govern- 
ment of the United States. 

Wilkins v. McCue, 46 Cal. 656. 


6. If a grant of land by Mexico or Spain 
was imperfect, no prescriptive right to the 
use of water flowing from it can be acquired 
without an adverse user for five years from 
the time of a final survey, or the issuing of 
a patent to the grantee. 


7. Plaintiff claiming that one S., his 
predecessor, had title to the land sued for 
by prescription as against the government 
of Mexico, through actual occupancy for 
more than ten years without being disturbed 
by that government: //e/d, that even if pre- 
scription run against the government, it will 
not avail plaintiff, because the verdict is 
against such a holding and claiming as to 
give him title by prescription. 

Hall v. Dowling, 18 Cal. 619. 
PLEADING, 607, 608. 
Riour or Way, 3, 
WaTER RicutTs, 44— 
46, 139. 


LanpD, 53-125. 
LIMITATION, 173. 
Mexican Law, 25. 
PRESUMPTIONS, 17. 


PRESENTMENT. 
CRIMINAL Law. | Pueapina, 906. 


PRESUMPTIONS. 


1. IN GENERAL, 
25. Or MATTERS IN THE CoURT BELOW. 


IN GENERAL. 


1. Presumptions are only indulged to sup- 
ply the absence of facts. There can be no 


3. If the owners of a ditch constructed for | presumption against ascertained and estab- 
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lished facts. The presumption, therefore, of 
a grant from the long possession of land 1s 
repelled and destroyed by the production or 
proof of the instrument under which the 
possession was held. 

Nieto v. Carpenter, 21 Cal. 455. 


2. It is scarcely to be presumed that one 
man will execute to another a deed without 
the assent of that other. 

Bensley v. Atwill, 12 Cal. 231. 

3. No presumption of a grant will arise 
as against the United States, but the leg- 
islative grants, or the letters patent, or some- 
thing that is made by law their equivalent, 
must be produced. 

Doran v. C. P. R. R. Co., 24 Cal. 245. 


4. Injury is presumed from evidence er- 
roneously admitted, and the adverse party 
must show clearly that no injury accrued, or 
the judgment can not stan. 

Grimes v. Fall, 15 Cal. 63. 


5. The fact that two or more persons join 
in the execution of a mortgage of lands 
does not raise a presumption that the estate 
mortgaged is joint property. 

Bowen v. May, 12 Cal. 348. 

6. Where the validity of a sale made in 
a foreign state is drawn in question in the 
courts of this state, the law of the place of 
coutract will be presumed, until the con- 
trary is shown, to be the same as that of our 
own state in reference to the same subject- 
matter. This presumption extends to statu- 
tory as well as to the common law. 

Hickman v. Alpaugh, 21 Cal. 225. 

7. In the absence of proof on the subject, 
the presumption is that the laws of anoth- 
ez state are the same as those of this state. 

Hill v. Grigsby, 32 Cal. 55. 

8. In the absence of proof as to the laws 
of Texas, the courts of this state, in inter- 
preting a will made in that state, will pre- 
sume its laws to be in accordance with the 
laws of California. 

Norris v. Harris, 15 Cal. 226. 


9. The fact that the bill by the usual con- 
veyance reached its destination within a 
month from its date was sutlicient to raise a 
presumption that defendant had received 
notice of payment in double that time. 

Weaver v. Page, 6 Cal. 681. 

10. To establish title under a deed exe- 
cuted in pursuance of a power authorizing a 
sale upon notice, as a general rule the 
giving of the required notice must be proved, 
and will not be presumed from the execution 
of the deed. Simson v. Eckstein, 22 Cal. 580. 

1l. The official acts of officers in the 
course of their ordinary and accustomed 
duties, and within the general scope of their 
pe will be presumed to have been done 

y lawful authority. 
Hart v. Buractt, 15 Cai. 530. 


12. An officer will not be presumed to 
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have exceeded his authority, especially the 
officer of a foreign government. 
Den v. Den, 6 Cal. 81. 
13. Where the return of a sheriff states 
that he served defendants with a certitied 
copy of the complaint, it will be presumed 
that the copy was certified by the clerk, and 
not by some one else. 
Curtis v. Herrick, 14 Cal. 117. 
14. The law presumes that every oflicer 
will faithfully perform his duties, until the 
contrary is shown. 
Egery v. Buchanan, 5 Cal. 53. 
15. The presumption under our statute is 
that all the land in the state is public land 
until the legal title is shown to have passed 
from the government to private parties. 
This presumption is reconcilable with the 
presumption of title arising from possession. 
Burdge v. Smith, 14 Cal. 350. 
16. The right of one who enters upon the 
public lands of the United States without 
the consent of the government to take pos- 
session of and hold more than one hundred 
and sixty acres, discussed. 
Dyson v. Bradshaw, 23 Cal. 528. 


18. The appellant must affirmatively 
show error, and if he presents a bill of ex- 
ceptions taken to the admission of certain 
evidence, and under a certain state of facts 
the evidence would be admissible, the pre- 
sumption will be, that the facts existed, un- 
less he show the contrary by bringing up all 
the evidence in the record. 

Ferrer v. Home Mutual, 47 Cal. 416. 


19. The mere fact that a party held pos- 
session of pueblo land within the limits of 
the city of San Francisco for a period of sev- 
eral years, prior to 186], and then died, 
raises no presumption, in an action brought 
by his intestate to recover the land, that this 
possession was connected with the title of the 
city. McManus v. O'Sullivan, 48 Cal. 7. 

20. All intendments, consistent with the 
record in the appellate court, must be taken 
in support of the judgment. 

Doyle v. Franklin, 48 Cal. 537. 

21. If the line of the Pacific railroad was 
definitely fixed before a pre-emptor, living 
on an odd section granted to said road, which 
had been surveyed, had tiled his declaratory 
statement, then, although he afterwards 
files such statement and receives a patent, 
the railroad company has the better title. 

Weaver v. Fairchild, 50 Cal. 360. 


22. The presumptions are that the act of 
an Officer, with the general scope ef kes 
powers and duties, was correctly performed. 

Id 


23. As against a mere trespasser, one in 
possession of public land will be presumed 
to be the owner. 

Brandt v. Wheaton, 52 Cal. 430, 


24. While all voters are presumed to 
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know the law and the time when the full 
terms of ofiice expire, they are not presumed 
to know the fact that an officer has resigned 
or died. Tillson v. Ford, 53 Cal. 701. 


AS TO MATTERS IN THE COURT BE. 
LOW. 


25. The rule is that the presumptions of 
law are in favor of the jurisdiction and of 
the regularity of the proceedings of courts of 
superior or general jurisdiction, which, in 
this state, comprise all courts of record; and 
this rule obtains equally, whether their pro- 
ceedings Le by the course of common law or 
statute law, or be in the acquisition of juris- 
diction of the person of defendant, by mak- 
ing either actual or constructive service of 
the summons on him; but that no such pre- 
sumptions are indulged in favor of the juris- 
diction or regularity of the proceedings of 
courts and tribunals of inferior or limited 
jurisdiction, which, in this state, comprise 
all courts not of record, and all special boards 
and tribunals which are created by law and 
clothed with judicial functions of a limited 
and special character; and all persons who 
claim any right or benefit wonder their judg- 
ment must show their jurisdiction atiirm- 
atively. Hahn v. Kelly, 34 Cal. 391. 


26. The rule by which inspection of the 
record is governed is that legal sean 
tions du not come to the aid of tho record, 
except as to acts or facts touching which the 
record is silent. In such case, it will be pre- 
sumed that what ought to have been done 
was not only done, but rightly done; but 
where the record states what was done, it 
will not be presumed that something different 
was dune. A want of jurisdiction afiirm- 
atively appears on the face of the record, 
when whatever was done is stated, and which 
having been done, was not sutlicient in law 
to give the court jurisdiction. Id. 


27. The existence of a petition for the 
probate of a will which is not on file may, 
after the lapse of several years, be inferred, 
from mention thereof in the minutes of the 

robate court and reference thereto in books 

ept by the clerk, and papers on file, and 
oral testimony tending to prove, but not 
positively asserting the fact. Where it was 
shown that a petition since lost or destroyed, 
was filed in the proper court, the object of 
which was toprocure the probate of a will; 
that the testator was dead when the petition 
was presented, and resided at the tic of his 
death in the county where the alleged pro- 
bate was had; that the petition was drawn 
by lawyers whose business it was to prepare 
such papers; that the court assumed jurisdic- 
tion, took proof of the execution of the will, 
issued letters testamentary, and ordcred and 
approved a sale of real estate by the cxecu- 
tor: Jée/d, that it should be presumed, after 
the lapse of cight years, that the petition con- 


tained a statement of the neceasary juris- 
dictional facts. In re Warfield, 22Cal 51. 


28. The appellate court will presume in 
favor of the judgment below, unless the 
record clearly show error. 

Thompson v. Monrow, 2 Cal. 99. 
Kilburn v. Ritchie, 2 Id. 145. 


29. The supreme court will not presume 
error, or that facts exist which would show 
error. If the court below commits error in 
its tinding or judgment, that error, or the 
facts necessary to establish it, must be shown 
affirmatively by the appellant. 

Herriter v. Porter, 23 Cal. 385. 


30. All intendments must be in favor of 
sustaining the judgment of courts of original 
jurisdiction; and to disturb such judgments 
it is not sutficient that error may have inter- 
vened, but it must be affirmatively shown by 
the record. Nelson v. Lemmon, 10 Cal. 49. 


31. Upon an appeal from a judgment of 
the county confirming the report of com- 
missioners apportioning expenses for widen- 
ing a street among lot owners and railroad 
corporations, unless the record shows a dif- 
ferent state of facts, the presumption under 
the provisions of said act is that such ex- 
penses were apportioned according to the 
benetits received by each. 

Appeal of N. B. & M. R. Co., 32 Cal. 449. 


32. All presumptions under the express 
provisions of the act are in favor of the cor- 
rectness of the action of such commissioners. 
It devolves on one objecting to the confirma- 
tion of their report to show error. Id. 


33. If the court makes a finding of facts, 
but does not include a finding upon one of 
the issues raised, and the judgment rendered 
is based upon that issue, the presumption 
will be that the court found upon that issue 
in such a way as to sustain the judgment. 

Sears v. Dixon, 33 Cal. 326. 


34. Where it appears on the face of tho 
judgment record itself, that there was no 
trial before a jury and no evidence given to 
the court, it will not be presumed on appeal 
that any evidence was adduced in the case, 
but the court will presume that the cause 
was heard on the pleadings alone. 

Belt v. Davis, 1 Cal 134. 


35. Every intendment is in favor of a 
judgment of a court of record, and, until the 
contrary be made clearly to appear, the ap- 
pellate court is bound to suppose that it was 
based on proper evidence. 

Grewell v. Henderson, 7 Cal. 290. 


36. Where the record returned to this 
court contains nothing but the pleadings and 
the judgment of the court below, without 
embodying the testimony given at the trial, 
this court will presume that the evidence 
was sufficient to sustain the judgment; 
and this, although it appear in the judgment 
itself, centered up by the judge of the court 
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below, that the judgment was based upon 
grounds wholly untenable. 
Folsom v. Root, 1 Cal. 374. 


37. The presumption of law is that the evi- 
dence warranted the verdict. If the jury 
in their verdict necessarily pass on a mate- 
rial question of fact, the appellate court will 
not reverse the judgment on the ground that 
there was no evidence to warrant the verdict, 
unless a motion is made for a new trial, and 
a statement made which shows that no evi- 
dence was introduced to prove the fact. The 
peeueues of the law is that.there was evi- 

ence to sustain every material fact found 
by the jury. Doll v. Anderson, 27 Cal. 248. 


38. This court will presume in favor of 
sustaining the judgment of the district court, 
that proof was made of the disallowance of 
the claim by the administrator, which sup- 
plied the want of the averiment to that effect. 

Hentsch v. Porter, 10 Cal. 535. 

39. Where the record shows that a de- 
murrer was interposed to the complaint and 
was sustained by the court, and afterwards, 
during the same term, a judgment was ren- 
dered in favor of the plaintiff, this court will 
not presume that the order sustaining the 
demurrer was set aside by the court before 
judgment was rendered. 

Seaver v. Cay, 9 Cal. 564. 


40. In such acase the record shows that 
judgment was improperly rendered. Id. 


41. When there are both issues of law and 
fact joined in the same cause, and the cause 
is tried on the issues of fact and a judgment 
rendered, the presumption will be indulged, 
on appeal, that the issue of law had first 
been disposed of. 

Brooks v. Douglass, 32 Cal. 208. 
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PRINCIPAL AND AGENT. 


1. In GENERAL. 

15. WHat ConsTITUTES AN AGENCY. 
17. EVIDENCE oF AGENCY. 

19. Wuat Acts BIND THE PRINCIPAL. 
40. INSTRUMENTS EXECUTED BY AGENT. 
46. LIABILITY OF AGENT. 
57. AUTHORITY OF AGENT. 
72. RATIFICATION. 


IN GENERAL. 


1. Attorneys in fact act under special 
power created by deed; the term agent in- 
cludes all classes of aycents, and an agent is 
not necessarily an attorney in fact, though 
an attorney in fact is an agent. 

Porter v. Hermann, 8 Cal. 819. 


2. The words “‘aitorney in fact” are not 
synonymous with the term ‘‘ agent.” Id. 
3. General words in an agency must be 
construed in reference to matters specially 
mentioned. Taylor v. Robinson, 14 Cal. 396. 


4. The party dealing with an attorney in 
fact is bound to know at his peril what the 
power of the agent is, and to understand 
its legal effect. 

Blum v. Robertson, 24 Cal. 127. 

5. Notice to an agent of facts arising 
from, or connected with the subject-matter 
of the agency, is constructive noiice to the 
principal, where the notice comes to the 
agent while he is acting for the principal 
and in the course of the very transaction. 

Bierce v. Red Bluff H. Co., 31 Cal. 160. 


6. If one acts as agent of another, and 
uses his money in alone a purchase of 
land at sheriff's sale, but buys in his own 
name, the interest he acquires by the pur- 
chase vests in equity in his principal. 
Green v. Clark, 31 Cal. 591. 
7. A principal may sue in his own name 
on a contract in writing, made and signed 
by his agent without disclosing his principal; 
but in order to maintain the action, the 
principal must show the agency, and the 
power of the agent to bind him at the time. 
But in such a case, the defendant may make 
the same defenses against the newly dis- 
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coveredl principal as he could against the 
agent with whom he dealt as principal. 
tuiz v. Norton, 4 Cal. 355. 
8. A tenant in common of lands, em- 
ployed as agent by special agreement be- 
tween himself and co-tenant to take charve 
of the land, make sales thereof at certain 
prices, Yeceiving a commission of five per 
cent. on sales, may sue his co-tenant for the 
services rendered, in respect to the land, 
outside of selling it. 
Thompson v. Salmon, 18 Cal. 632. 
9. The fact, in such case, that the agent 
renders from time to time an account of his 
saies, deducting his disbursements for taxes, 
costs of suit, his commissions, etec., without 
including any charge for his other services, 
as superintending a large number of suits, 
huntiny up witnesses, ascertaining the por- 
tion of land on which each squatter was set- 
tled, etc., does not preclude him from after- 
wards making a monthly charge for these 
latter services, whatever may be the effect of 
his omission to include such charge in his 
accounts as against the reasonableness of the 
charge. Id. 


10. If the owner of land employs another 
person to sell for him his land, at an agreed 
rate of commission, and the broker finds a 
purchaser who is willing to take the land at 
the price fixed, the owner can not, by a re- 
fusal to scll to him, or by a sale to another, 
avoid the contract, and escape the payment 
of the commission. 

Phelan v. Gardner, 43 Cal. 306. 

11. In an action to foreclose a mortgage 
where K. defended asa subsequent purchaser 
of the mortgaged property, the lower court 
having found as a fact that K. was the agent 
of plaintiff, and acted as such in procuring 
the note and inortgage, and receiving interest 
upon the note, but without stating more 
particularly the duties devolving upon him 
as avent, the appellate court refused to infer 
from this that his duties as agent were of a 
character which prevented him from con- 
tracting in relation to the property on which 
the debt was secured. 

McCarty v. White, 21 Cal. 495. 


12. The relations between an attorney in 
fact, who undertakes to care for and protect 
the land of his principal, and negotiate sales 
of the same, and the principal, are of a fidu- 
ciary nature, and the agent must not put 
himsclf, during his agency, in a position 
which is adverse to that of the principal. 

Rubidoex v. Parks, 48 Cal. 215. 


13. Agents, from the nature of their em- 
ployment, are subject tu the rule which gov- 
erns the relation of trustee and cestui que 
trust, and an act of the agent with respect 
to the subject-matter of the agency, injuri- 
ous to the principal, may be avoided by the 
principal, as between tlicmselves. Id. 


14. The agent and principal are not abso- 


lutely prohibited from dealing with each 
other in respect to the subject-matter of 
the agency or trust; but, in all their deal- 
ings with each other, the utmost good faith 
is required, and the burden of proof is on 
the agent to show affirmatively that he act- 
ed in good faith, fairly, and honestly. —_‘Id. 


WHAT CONSTITUTES AN AGENCY. 


15. A. was indebted upon a note and 
mortzage to B., in the sum of forty thousand 
dollars. B. assigned the note and mortgage 
to C., and received from him his notes in 
lieu thereof. Afterwards A. mortgaged to 
C., together with other property, the prop- 
erty previously mortgaged to B., subject to 
first mortgage, for which C. was to advance 
to <A., from time to time, sums of 
money not to exceed twelve thousand 
dollars, to enable A. to pay his debts, 
By this mortgage C. was authorized to re- 
ceive the rents of the mortzaged premises, 
and apply them to the payment of the twelve 
thousand dollars and interest, and in case 
the rents should not be suflicient for that 
purpose, and A. should not pay within two 
months after request, then C. was to scll, 
and out of proceeds to pay the amount and 
interest so advanced. ‘cn at various times, 
advanced to A. nearly twelve thousand dol- 
lars, and collected rents to the amount of 
twenty-ceizht thousand dollars. Subsequently 
C. diced, and then his executor collected the 
rents: //efd, in an action by A. against C.’s 
adininistrator, that C. acted in the purchase 
of the note and mortgage of B. as an agent 
of A., and that A. was entitled to the trust 
fund. Gunter v. Janes, 9 Cal. 643. 


16. To constitute a valid agency, where 
property is its subject, it is not essential 
that the principal should hold the legal or 
equitable title, or more than a naked claim 
of title. It may be created for the acquisi- 
tion of title, either legal or equitable, or for 
the protection of an asserted title. 

Hardenbergh v. Bacon, 33 Cal. 356. 


16a. An agency, having property for its 
subject, may be created by parol, and ma 
be proved in the same manner. Id. 


e 


EVIDENCE OF AGENCY. 


17. Where one man acts openly and 
avowedly for another in leasing or control- 
ling his property, this is sufijicient, as againct 
third persons, to show that tne oe is 
that of the person recognized by the agent as 
owner; and the possession of the agent 1s 
the possession of the principal, who can 
maintain forcible and unlawful entry and 
detainer against such third persons, whether 
the agent had any written authority or not. 

Minturn v. Burr, 16 Cal. 107. 


18. The consent of the owner to a dis- 
position of his property may be inferred 
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from acts, as well as given in direct terms. 
It may be inferred when he gives such evi- 
dence of the authority of disposal as usually 
accompanies such authority, according to 
the custom of trade and the general under- 
standing of business men. 

Wright v. Solomon, 19 Cal. 64. 


WHAT ACTS BIND THE PRINCIPAL. 


19. The right of selection is the basis of 
the responsibility of a master or principal, 
for the acts of his agent. Noonecan be held 
responsible, as principal, who has not the 
right to choose the agent from whose act the 
injury flows. Boswell v. Laird, 8 Cal. 469. 


20. A party who gives a general power 
of attorney to another to transact all busi- 
ness, etc., authorizing the attorney ‘‘to 
make, execute, and deliver promissory notes,” 
etc., will be held Hable for all such notes, 
etc., executed in his name by his attorney, 
when they have reached the hands of an in- 
nocent holder, although they may have been 
made for the private purposes of the attor- 
ney. Hellman v. Potter, 6 Cal. 13. 


21. The principal is not bound to notice 
recorded conveyances exccuted in his 
name by his attorney, not authorized by the 
power. Billings v. Morrow, 7 Cal. 171. 


22. Notice by the principal of the con- 
tents of a written agreement with his agent, 
which terminates the agen sy, is sutlicient 
notice of the termination of the agency. 

Van Dusen v. Star M. Co., 36 Cal. 571. 


23. If the principal has for a long time 
recognized the act of his avent in buying 
goods for him, and paid for them, he is hable 
for goods ordered by the agent for them from 
the same parties, after the agency ceases, 
if they have no notice that the agency has 
ceased. This jiability of the principal is the 
same to the assignee of the demand, even if 
the assignee had notice before the goods were 
sold that the azency had ceased. Id. 


24. If V. sells goods toS., ordered by W., 
the agent of ., and 8. recognizes the agen- 
cy and pays fur the same for several years, 
and V. is then notified by S. that the agency 
of W. has ceased, he can not hold S. for 
goods afterwards furnished on W.’s order, 
and on the declaration of W. that S. was to 
pay for them. When the agency of W. 
ceased, it required the consent of S. to ren- 
der him liable afterwards. Id. 

25. It is within the scope of the general 
authority of a railroad conductor to re- 
move persons from the cars who get on 
wrongfully; but if, in so doing, he does not 
exercise care and caution, but acts malicious- 
ly, and injury results, the company is liable. 

Kline vy. C. BP. R. Co., 37 Cal. 400. 

26. A railroad conductor is not acting out- 
side of his authority in admitting on its cars 
all persons properly sceking admission as 
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passengers, or in excluding all who do not 
come as passenvers, or are not lit to be ad- 
mitted, and the company is liable for his 
wrongful performance of cither. Id. 


27. If a railroad company, whose road 
forms a junction with another road, intrusts 
a person employed and paid by such other 
road with the business of attending to its 
trains at such junction, the fact that he was 
employed by the other company docs not re- 
lease 1t for damages caused by his negli- 
gence. Taylor v. W.P. R. Co., 45 Cal. 323. 

28. If a railroad company is sued for dam- 
aves alleged to have been caused by the in- 
competency of its agent, tho question 
should be left to the jury whether the com- 
pany used all reasonable precautions to as- 
certain the ayent’s competency before em- 
ploying him, but were, nevertheless, deceived 

y the fraudulent practices of the azent. Id. 

29. If the act of the agent is within the 
general scope of his authority, or is spe- 
cially approved by the principal, the princi- 
pal is liable for all damages sustained there- 
by. Id. 

30. Where the agent, on behalf of his 
principal, performs an unauthorized act, 
yet if the principal has put the agent ina 
position to mislead innocent parties, he is 
responsible to them. 

Davidson v. Dallas, 8 Cal. 227. 


31. A subsequent general power from the 
principal to the agent, to sue for all sums 
due the principal, and to execute all instru- 
ments necessary to carry the power into full 
effect, will, as to innocent third parties, 
bind the principal for obligations incurred in 
the collection of a loan, which was unauthor- 
ized as between the principal and agent. Id. 


32. Admissions of an agent, to bind the 
principal, must constitute part of the res 
yexte, tuat is, they must be made with refer- 
ence to the subject-matter, aud at the time 
of the act done. 

Gariield v. K. Ferry W. Co., 14 Cal. 35, 


33. James Harter and S. N. Stranahan 
were sued a3 joint makers with the Ocean 
mining company Of a note, set forth in the 
complaint, in the following form: ‘‘Three 
months after date the Ocean mining com- 
pany promise to pay to W. G. Brizht, or 
order, one thousand dollars, for value re- 
ceived, with interest at the rate of two per 
cent. per month. (Signed.) James Harter, 
trustee, S. N. Stranahan.” Judgment by 
default was rendered apainst the company 
and H. and S.: //eft, that this judszment 
was crroneous; that the instrument itself 
showed the intention of H. and S. to bind 
the company and not themselves, and that 
they were not personally Hable. 

Shaver v. Ocean M. Co., 21 Cal. 45. 


34. The statement or representation of 
an ayent, made at the time of a transaction 
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which is within the scope of his authority, 
is evidence against the principal himself. 
Neely v. Naglee, 23 Cal. 152. 
35. The agent can not, in the exercise of 
the power delegated, bind the principal by 
any act beyond the power, or beside it, 
though it is competent for him to perform 
such subordinate acts as are usually incident 
to or necessary to effectuate the object ex- 
pressed. Blum v. Robertson, 24 Cal. 127. 


36. Where one is intrustel by another 
with goods with power to sell the same as 
the agent or clerk of the owner, a mere in- 
tention on his part to appropriate the pro- 
ceeds to his own use does not amount toa 
conversion of the goods; but while his agency 
continues, his sales, in pursuance of his au- 
thority, are valid and bind the owner. 

Herron v. Mfughes, 25 Cal. 555. 


37. If the agent of a telegraph company 
at onc of its stations, with power to delegate 
his authority, employs another person to 
transmit and receive messages, and such 
other person sends a false message purport- 
ing to come from the cashier of a bank, di- 
recting another bank to pay a fictitious per- 
son a sui of moncy, and the sender then 
personates the fictitious person and obtains 
the money, without any neglect on the part 
of the bank, the aa ei company is re- 
sponsible to the bank for the same. 

Bank of Cal. v. W. U. Tel. Co., 52 Cal. 280. 


38. Assumed, for the purposes of the de- 
cision, that an agent of a telegraph company 
has no authority to appoint a subagent to 
perform his duties in sending and receiving 
dispatches. Id. 


39. Although a principal is not bound by 
a contract made in his name by a subagent, 
appointed by his agent without authority, 
yet he is responsible for the negligence and 
torts of such subagent, if the agent who 
appointed him was at the time acting in the 
business of his principal, and the subagent 
was transacting such business. Id. 


INSTRUMENTS EXECUTED BY 
AGENT. 


40. The word ‘‘agent,” appended to the 
signature of the agent, is not mere deacrip- 
tio persone, but is the designation of the 
capacity in which he acted. 

Sayre v. Nichols, 7 Cal. 535. 

41. Where a bill of exchange was head- 
ed with the name of a banking office, and 
when paid, was to be charged te that oflice, 
and was signed by a person as agent: Held, 
that the agent was not personally respon- 
sible thercon. Id. 

42. If, on the face of an instrument not 
under seal, executed by an agent, with 
competent authority, signing his own name 
simply, it appears that the agent executed it 
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in behalf of the pci the principal, and 
not the agent, is bound. 
Haskell v. Cornish, 13 Cal. 45. 


43. If the name of the principcl, and the 
intention to bind him, appear in an instru- 
ment not under seal, the agent having au- 
thority, the principal alone will be bound, 
though the instrument be signed in the 
agent’s name only. 


McDonald v. Bear R. Co., 13 Cal. 220. 


44. If, in the body ot a note, it appear 
that the note is the note of the principal, or 
made by the signer for and as agent of the 
principal, it is the note of the latter, even 
though the words ‘‘agent for,” or the like, 
are not added to the signature. 

Haskell v. Cornish, 13 Cal. 45. 


45. An agent signing his own name toa 
promissory note made on behalf of his prin- 
cipal, is not personally liable as a maker if 
the instrument itself discloses the intention 
to bind his principal and not himself. 

Shaver v. Ocean M. Co., 21 Cal. 45. 


LIABILITY OF AGENT. 


46. An agent for the collection of a note is 
confined to the taking of money im payment, 
and has no power, unless special authority 
is given, to take goods in payment. 

Nudgett v. Day, 12 Cal. 139. 

47. The maker of the note, having know!- 
edge of the agency, is bound tv inquire into 
the extent of the powers of such agent. Id. 


48. Plaintiff, on the twenty-ninth of Oc- 
tober, 1855, delivered to Rhodes & Whitney, 
who were running an express from Weaver- 
ville, Shasta, and other points in the mines, 
and connecting with the express of Wines & 
Co., at Sacrainento, who ran to San I'ran- 
cisco, ‘fa sealed package of gold dust,” con- 
signed to the United States mint, San Fran- 
cisco, for coinage, for account of plaintilf. 
Rhodes & Whitney transmitted the package 
to Wines & Co., at Sacramento, who took it 
to San Francisco and deposited it (Nov. 1, 
1855), at the mint, the receipt given them at 
the mint naming the depositors thus: ‘‘ Pat. 
Tuite, G. H. Wines & Co.” The mint cer- 
tificate of assay, of same date, is headed 
thus: ‘‘No. 10,451. Memorandum of gold 
bullion deposited at the branch mint of the 
United States at San Francisco, the tirst day 
of November, 1855, by Pat. Tuite.””, Rhodes 
& Whitney received this certificate from 
Wines & Co., and delivered it to plaintiif, 
taking up their receipt to him. November 
6, 1855, Wines & Co. received the coin from 
the mint, per their clerk, who usually made 
the deposits and drew the coin, the receipt 
to the mint being signed: ‘‘G. H. Wines & 
Co., per Pat. Tuite.” Wines & Co. received 
packages from Rhodes & Whitney, and dis- 
posed of them according to instructions. No 
special instructions in this case appear on the 


way-bill book of Rhodes & Whitney. At 
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the time of deposit in the mint, and during 
the whole transaction, defendant Wakclee 
was agent of Wines & Co., at San Francisco, 
the inembers of the firm being non-residents. 
March, 1857, defendant, as azent of Wines & 
Co., delivered to Rhodes, of the firm of 
Rhodes & Whitney, which firm was dis- 
solved in December, 1855, Rhodes alone from 
that time carrying on the express, a bag of 
coin containing one thousand three hundred 
and sixty dollars and twenty-five cents, 
marked ‘*‘ Rhodes & Whitney, Weaverville, 
for ace’t of Patrick Tuite.” Rhodes then 
went cast and diced: J//eld, that neither 
Wines & Co. nor Rhodes & Whitney had 
any authority to receive the money from the 
mint, their enyazement terminating upon 
the gold being deposited at the mint; and 
that, as defendant knew of the terms of this 
engagement, and hence that in withdrawing 
the money he was acting beyond the scope of 
his employment as agent, he is personally 
liable to plaintiff for money had and received. 

Tuite v. Wakelee, 19 Cal. 692. 


49. The fact that an agent appears by his 
own testimony to be a secret partner with 
the principal will make no difference. 

Tomlinson v. Spencer, 5 Cal. 291. 


50. N. having a possessory intcrest in cer- 
tain premises which had been sold under a 
forcclosure decree, employed M. to manage 
the property, and receive all its proceeds and 
pay them over in certain fixed proportions to 

t. and 8.: Jée/fd, that M. was a mere agent 
of It., and not a ‘‘ tenant in possession,”’ 
and, therefore, not liable to the purchaser at 
the sale for the rents and protits. 

Shores v. Scott River Co., 21 Cal. 135. 


51. Where one reposes special confi- 
dence in another in negotiating a sale of 
property, and the other seeks this confidence, 
and then betrays it to the damage of the one 
by whom he was trusted, he becomes liable 
for the loss sustained thereby. 

Hunsaker v. Sturgis, 29 Cal. 142. 


52. Where a person voluntarily becomes 
an unpaid agent of another to negotiate a 
sale of stock of a corporation, and then re- 
ceives a certain sum from a purchaser as a 
reward for acting in his behalf, and procur- 
ing asale for less than the purchaser was 
willing to pay, the agent becomes liable to 
the owner for the loss he sustained by this 
breach of confidence. Id. 


53. If an agent, in exccuting a contract, 
use terms which charge himselt, he may be 
sucd upon the instrument itself as the con- 
tracting party; but it is otherwise if the con- 
tract contains terms which bind the princi- 
pal only. Hall v. Crandall, 29 Cal. 567. 


54. An avent who is informed of a defect 
in the title of his principal to land, is not 
permitted to acquire a title, but will be held 
ag trustee for his principal. The agent is 
forbidden, not eely to perform in his own 
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name and for his benefit such acts as he is 
authorized to perform in the name of his 
principal, but le can not act upon the sub- 
ject of the trust for his own benefit. Where 
the agency is to take care of the interests of 
the principal in certain property, and the 
agent, in violation of his trust and duty, pur- 
chases for his own use an outstanding or ad- 
verse title to the same, the principal may 
proceed against him upon the ground that 
such purchase was fraudulent as against the 
principal, and avoid it; or he may, at his 
option, treat the agent as his trustee, and 
claim the benetit of the purchase. 
Hardenbergh v. Bacon, 33 Cal. 356. 
55. Where B. was the agent of H., to take 
care of the interests of H. in certain mining 
ground in Nevada, and B. and W., being 
partners in their dealings in mining lands 
and stocks, purchased—or W. alone, having 
notice of ae | agency and of the rights of H. 
therein, and with the consent of B., pur- 
chased—for their joint benetit, said mining 
ground; thereby B. and W. became tenants 
in Common of said ground, each holding an 
undivided half thereof; and the moiety that 
passed to B. became subject, instantly, to 
the trust in favor of H. Id. 


56. In making said purchase, W. was 
neither actually nor constructively the agent 
of Hi., and W.’s half of the property pur- 
chased can not be controlled for the benefit 
of Hf. except through said notice to him of 
the said rights of H. therein, and then only 
to the extent of said rights. 


AUTHORITY OF AGENT. 


57. An agent, to effect an insurance, who 
retains the policy, has the authority to col- 
lect it, in case of loss, and the presumption 
is that he did retain it, especially as he pro- 
ceeded to collect the money. 

De Ro v. Cordes, 4 Cal. 117. 


58. The authority to sign his naine in 
this particular instance is a limitation upon 
what might otherwise be considered a yen- 
eral power. Washburn v. Alden, 5 Cal, 463. 

59. An agent can not delegate discre- 
tionary powers, but he may delegate mere 
mechanical powers or duties. 

Sayre v. Nichols, 7 Cal. 535. 

60. Where the principal of a line of stages, 
by letter to one actiny as his agent in such 
business, wrote: ‘‘ You will do better by 
getting new drivers, and agents, and horses,” 
and such agent employed a subagent, and 
subsequently the principal was intormed of 
such employment and made no objection; in 
an action for the wages of the subagent: 
/leld, that the facts were sufficient to author- 
ize the jury to find the fact of authority in 
the agent to employ the plaintiff. 

McConnell v. McCormick, 12 Cal. 142, 


61. Authority to an agent, in gencral 
terms, to collect, or secure a claim of the 
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princiral, is not an authority to purchase for 
the principal the property of the debtor to 
tecure the claim. Such purchase is not the 
natural or usual means of securing the debt. 

Taylor v. Robinson, 14 Cal. 396. 


62. Defendant bought ale of B. & Co., who 
professed to a:t on thcir own account. The 
ale belonged to plaintiff, and was delivered 


’ to defendant upon an order for it obtained by 


B. & Co. from plaintiff. Defendant paid B. 
& Co. for the ale, and had no knowledge of 
plaintiffs interest until after the ale was re- 
ceived and paid for: //eld, that plaintiff can 
not suc the defendant for the purchase 
money; that the fact that the order of de- 
livery came from plaintiif was not sutiicient 
to give defendant notice of plaiutiti’s right, 
and that the transaction comes under the 
doctrines applicable to agents of an undis- 
closed principal contracting in their own 
names, who, when empowered to sell, may 
receive payment. . 

Lumley v. Corbett, 18 Cal. 494. 


63. Teld, further, that even if B. & Co. 
had acted expressly as agents, the payment 
to them would have discharged the debt, be- 
cause the circumstances would have been 
sufficient to show their authority to receive 
it; that it is only in the absence of circum- 
stances justifying it that such authority 
could not be inferred. Id. 


64. In suit against an agent for fraud- 
ulently appropriating money of plaintilf, 
defendant can not, on trial, object, that the 
person making the demand on him before 
suit did not exhibit his authority so to do, 
unless defendant questioned his authority at 
the time of demand. 

Baxter v. McKinlay, 16 Cal. 76. 


65. An agency to sell land is revocable 
at any time before sale, unless coupled with 
an interest, or given for a valuable considera- 
tion. Brown v. Pforr, 38 Cal. 550. 

66. The secretary of a mining company 
has not authority, by virtue of his office, to 
make assignment of the promissory notes of 
the company. blood v. Marcuse, 38 Cal. 590. 


67. Such assignment is not a corporate 
act, unless it is shown that the secretary was 
not only authorized to make the transfer, 
but to make it in his official capacity. —_Id. 


68. A verbal authority to an agent to sell 
real cstate is not suflicient to authorize the 
agent to execute a Contract of sale in the 
name of his principal, or to sign the name of 
the latter to such contract. 

Duffy v. Hobbs, 40 Cal. 240. 


69. A power to sign the name of the prin- 
cipal to a contract of sale may be given 
verbally; but the words used for that pur- 
pose must be so distinct and clear in their 
meaning and import as to manifest with the 
requisite devree of certainty the intention of 
tue principal. ld. 
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70. The plaintif sued to recover for serv- 
ices as aventof defendants, under an alleced 
agreement with defendants’ agent, but there 
was no proof that the agent had authority to 
make the agreement: //e/d, that the plauinwif 
should have sued for work and labor donc, 
and not upon the agrecment. 

Johnson v. Pacific Mail Co., 5 Cal. 407. 


71. H. purchased goods of P. and M., 
which were consigned to P., an agent. II. 
failing to pay for the goods upon delivery, 
P. brought an action to recover the purchase 
money: /irid, that P. hal no right of ac- 
tion in his own name. Semble, if the pur- 
chase had been made directly from P., 
although the goods belonged to another, the 
rule would be diilcrent. 

Phillips v. Henshaw, 5 Cal. 509. 


RATIFICATION. 


72. A general ratification of all the acts 
of an attorney does not include acts not 
Within the scope of the power. The prin- 
cipal who ratifies must know the character 
of the acts to be ratilied; otherwise, the 
ratitication is void. 

Lillings v. Morrow, 7 Cal. 171. 


73. Acts of an agent without authority, 
subsequently ratified by the principal, bind 
the principal back to the inception of tha 
transaction. .- 2 

Taylor v. Robinson, 14 Cal. 396. 

74%. But such ratification can not defeat 
rights cf third persons acquired between 
the act of the agent and the ratification by 
the principal, as attachments levied on prop- 
erty of a debtor after sale by or to an agent. 

Id. 


75. A ratification of the unauthorized acts 
of an agent can only operate after full 
knowledge of those acts. 

Davidson v. Dallas, 8 Cal. 227. 


76. Ratification by a principal, of the 
acts of his agcnt, depends upon the knowl- 
edge of those acts on the part of the prin- 
cipal; and where the knowledge is partial, 
so will be the ratification. 

Marziou v. Pioche, 8 Cal. 522. 

77. No presumption of ratification of an 
alleged sale under a power can be indulged, 
unless knowledge of the alleved sale, with 
its attendant circumstances, is brought home 
to the grantee of the power. 

Dupont v. Wertheman, 10 Cal. 354. 


78. The term “ratified,” when used in 
reference to a contract, is applicable only to 
contracts made by a party acting or assum- 
ing to act for another. The latter may then 
adopt or ratify the act of the former, how- 
ever unauthorized. To adoption and rati- 
fication there must be some relation, actual 
or ussumed, of principal and agent. 

Ellison v. Jackson W. Co., 12 Cal. 542. 


79. A ratification can only be made when 
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et rincinal possesses at the time the power 
o the ast ratified. He must be able 
= the time to make the contract to which, 
by its ratification, he gives validity. The 
ratification is the first procec:ling by which 
he becomes a party to the transaction, and 
he can not acquire or confer the rights result- 
ing from that transaction unless in a posi- 
tion to enter directly upon a similar trans- 
action himself. 
McCracken v. San Francisco, 16 Cal. 59). 


80. A ratification is equivalent to a pre- 
vious authority. It operates upon the act 
ratified in the same manner as though the 
authority had been originally given; and 
where the authority can originally be con- 
ferred only in a particular form or mode, the 
ratilication must follow the same form or 
mode. Id. 


81. A private proprietor having full power 
over his own property, may ratify an un- 
autdorized sale of the same made by a per- 
son assuming to bs his agent, without refer- 
ence to its mode, whether made publicly or 
privately. Iie may, in some instances, be 
estopped from denying the act of the assumed 
agent after appropriating its benefits with 
knowledge of the facts. 

Grogan v. San Francisco, 18 Cal. 590. 


82. So the state may ratify the acts of 
her agents upon a subject within the consti- 
tutional control of the legislature, when 
they excee'l their powers. She may do this 
by legislation directly affirming the acts, or 
by levislation proceeding upon their assumed 
validity, and for the reason that there is no 
limitation as to the inode in which the state 
may give her assent, except that it shall be 
by an act or resulution of her legislature. Id. 


83. Not so with a municipal body under 
restrictions such as are contained in the 
charter of 1851 of the city of San Francisco. 
Her authorities could give their assent toa 
sale of the city property only in one way, 
to wit, by an ordinance authorizing a sale at 
public auction, after due advertisement of 
the time, place and terms. Id. 


84. A ratification of a contract made by an 
agent professing to act therein for the prin- 
cipal, mut not having authority for such pur- 
pose, must, in order to biud the principal, be 
made by him with a knowledge of tho 
terms of the contract and the material facts 
affecting it. 

Bien v. B. R. & A. Co., 20 Cal. 602. 


85. A ratilication amounts in itself to pre- 
sumptive evidence of everything neces- 
sary tosustain it. It supposes a knowledge 
of the thing ratified, and in the case of. a 
contract the inference from the ratification is 
that its terms were known; and to rebut this 
inference, evidence of mistake or misappre- 
hension is required. Id. 


86. If an attorney in fact, whose power 
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does not authorize him to make eee tye eee iN ene eee ere ae of 
the lands of his principal, makes such parti- 
tion, the principal may afterwards give cliect 
and confirmation to the partition by the ex- 
ecution of deeds of conveyancy, which neces- 
sarily recognize the partition as of leval valid- 
ity. Borel v. Rollins, 30 Cal. 408. 

87. If the court finds as a fact that one 
person executed a written instrument for 
another as his attorney in fact, without any 
power to do so, but that the constituent 
afterwards expressly ratitied the act, the pre- 
sumption will be that the ratilication was in 
some legal and sufiicient mode. 

Recouillat v. Sansevain, 32. Cal 376. 

88. A principal is liable for the actual 
damage caused by the act of his agent done 
in the usual course of his cmploymeut, but is 
not responsible for wanton and malicious 
damage done by the agent without the coun- 
sent, approval, or subsequent ratilication of 
the principal. 

Mendelsohn v. Anaheim L. Co.,40 Cal. 657. 


PaRTIES, 98—110. | PLEADING, 888. 


PRIOR POSSESSION. 
EJECTMENT, 109-118. 


PRIVILEGED COMMUNICATION. 


CRIMINAL Law, 1407. | LrBe., 25, 26, 31, 33. 
KVIDENCE, 735. 


PRIVITY. 


1. Where the vendor assivns the bond given 
by the vendee to secure the purchase money, 
no privity exists between the vendor and the 
ussivnee of the vendee, unless it be by express 
stipulation. 

Truebody v. Jacobson, 2 Cal. 269. 

2. The plaintiff consigned goods to M’L., 
who sold them and received the proceeds. 
M’L. was the partner of a firm (and one of 
the defendants), which, being in want of 
funds, proposed to add another partner, B. 
(also a defendant), to loan the money of 
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laintiff, in his hands, for the purposes of the 
2a to be repail when funds of the firm 
could be hal; which was consented to, and 
the money advanced under this arrangement. 
The tirin was sued for the money so loaned: 
Held, that there was no privity between the 
plaintiff and detendants on which to establish 
the relation of debtor and creditor; that 
M?’L., as azent of plaintiff, had no authority 
to loan the money to the defendants, and it 
can only be regarded as an advance by one 
partner to the partnership concern, for which 
they are liable to him, and that M'L. alone is 
liable to plaintiff. 
Evans v. Bidleman, 3 Cal. 435. 
3. There is no privity of contract or estate 
between the purchaser upon the decree of 
sale on foreclosure and the tenant of the 
mortgagor. The purchaser may treat the 
tenant as an occupant without right, and 
maintain cjectmeat for the premises, except 
where the purchaser is precluded, by his acts 
or declarations, from thus treating him. 
McDermott v. Burke, 16 Cal 580. 


4. The purchaser can not, for the want of 
privity, count upon the lease, and sue for the 
rent or the value of the use and occupation. 
The relation between the purchaser and ten- 
ant is that of owner and trespasser, until 
some agreement, expressed or implied, is 
made between them with reference to the 
occupation. The tenant is not bound to at- 
torn to the purchaser, nor is the latter bound 
to accept the attornment, if offered, unless 
the acts or declarations of the purchaser, an- 
terior tothe purchase, qualify the subsequent 
relation of the parties, or the rights spring: 
ing from it. Id. 
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PROBATE LAW. 


1. JURISDICTION OF PROBATE CouRT. 
34. PROBATE OF WILLS. 


L. The facts of the death of the intestate, 
and of his residence within the county, 
are foundation facts, upon which all the sub- 
sequent proceedings of the court must rest. 
Unless these facts exist, the court can not 
make a single binding order in referenca 
either to the subject-matter or the person. 

Haynes v. Meeks, 10 Cal. 110. 


2. But when these facts do exist, every 
subsequent movement of the court is the ex- 
ercise of jurisdiction over the subject-mat- 


) a 
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ter, and over all persons who have been 
brought properly before it. Id. 


3. Probate courts have no jurisdiction to 
administer upon the estates of deceased 
persons who died prior to the adoption 
of the constitution. 

Downer v. Sinith, 24 Cal. 114. 


4. The residence of a party at the time 
of his death, and not the situation of the 
estate, 13 the test of probate jurisdiction. 

Estate of Harlan, 24 Cal. 182. 

5S. The probate court of the county of 
which the decedent was a resident at the 
time of his death alone has jurisdiction to 
issue letters of administration upon his es- 
tate. : Id. 


6. Letters of administration upon an es- 
tate, granted by the probate court of one 
county, can not be collaterally attacked 
by showing that the last place of residence 
of the deceased was not in that county, and, 
therefore, that the court had no jurisdiction. 

Irwin v. Scriber, 18 Cal. 499. 

7. S. dies out of the state, leaving prop- 
erty mm Santa Clara county, and the probate 
court thercof takes jurisdiction of the estate 
and grants letters of administration to K. 
The widow subsequently files a petition to 
revoke the Ictters, on the ground that the 
probate court of San Francisco ought to have 
issued them, whereupon the administrator 
asks the court to transfer the cause to that 
court, representing that the widow and a 
majority of the witnesses resided there, and 
that the interest of several persons interested 
in the estate would be advanced by the 
transfer, to which both parties agreed. The 
court made an order to transfer. The pro- 
bate court of San Francisco, on the papers 
being tiled therein, refused to take jurisdic- 
tion of the cause, and ordered the papers 
back: /fe/d, that on these facts, the probate 
court of Santa Clara county could not divest 
itsclf of jurisdiction and vest it in the pro- 
bate court of San Irancisco, and that man- 
dainus will not issue to compel the latter 
court to take jurisdiction. 

Estate of Scott, 15 Cal. 220. 


8. The general right to sue an adminis- 
trator being taken away by the state, the 
declaration must bring the case within the 
exception, so as to vive the court jurisdic- 
tion. Ellissen v. Halleck, 6 Cal. 3386. 


9. Where suit was brought to recover 
rents and profits of a ditch, and plaintiff's 
title to the property came through a public 
administrator's sale: //edd, that it is not es- 
sential to the title that letters of adminis- 
tration were issued to the administrator, if 
he were duly authorized toadininister by the 
judgment of the probate court having juris- 
diction. The grant of administration was 
sufficient, and this could be shown in the 
case of a public administrator by production 


of the order or a copy; the mere failure to 
issue letters does not affect the jurisdic- 
tion. Abel v. Love, 17 Cal. 233. 


10. The probate court has no jurisdiction 
to receive or act upon an account pre- 
sented by an executor of an executor 
against the estate of the testator of the 
deceased executor. Bush v. Lindsey, 44 
Cal. 121, athrmed. 

Wetzler v. Fitch, 52 Cal. 638. 


11. The interest of the wife in the com- 
mon property, while the community exists, 
is @ mere expectancy, and after her death 
her interest constitutes neither legal nor an 
equitable estate; and there is nothing for a 
probate court to act upon. 

Pacard v. Arellanes, 17 Cal. 525. 


12. If the probate court, in a matter 
where is has jurisdiction, makes an order 
upon insuflicient evidence, or contrary to the 
evidence, the order can not on that ground 
be attacked ina collateral proceeding. 

Boyd v. Blankman, 29 Cal. 19. 


14. Since the adoption of the constitu- 
tional amendments of 1862, district courts 
have no jurisdiction to try issues framed 
in probate courts, and sections 20 and 294 of 
the probate act have become inoperative. 

Estate of Tomlinson, 35 Cal. 509, 
Will of Bowen, 34 Id. 862. 


15. Where the contestants to the probate 
of the will of T. raised as an issue in the pro- 
bate court, among others, that T. was not of 
a sound and disposing mind atthe time the 
will was made, which being certified to the 
district court, in conformity with sections 20 
and 294 of the probate act, for trial, was re- 
turned to the probate court, coupled with 
the evidence taken at the trial in the district 
court, but it appeared that the jury did not 
find upon the issue either way, whereupon 
the probate court, upon said evidence, as- 
sumed to determine the issue against con- 
testants, and admitted the will to probate: 
Held, first, that the district court had no 
jurisdiction to try said issue; second, 
that the probate court had no authority vo 
determine the same oe evidence which had 
been taken ata trial in the district court; 
and, third, that said issue was material and 
it was error to admit the will to probate 
without a lawful determination of the same. 

Estate of Tomlinson, 35 Cal. 509. 

16. The jurisdiction of the probate courts 
over the estates of deceased persons does 
not divest the district courts of their general 
jurisdiction as courts of chancery, over 
actions for a settlement of the affairs of a 
partnership. Gris v. Clark, 23 Cal. 427. 

17. The probate court does not lose its ju- 
risdiction overa subject of which it has taken 
coznizance by adopting the proceeding of an 
issue whercby to determine the issue ad- 
visedly; the finding of a jury in the district 
court 1s merely in aid of its jurisdiction, by 
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settling the facts, and thus furnishing the 
material upon which it is to act, and after 
such findings the functions of the district 
court cease. Pond v. Pond, 10 Cal. 495. 


18 There is no relation of inferiority 
in the constitution or powers of the probate 
court as respects the district court. They 
are unlike; but, within their respective 
spheres, equal. They arc both constitutional 


courts. No appeal lies from one to the sa 


19. Issues of fact are sent from the pro- 
bate court to the district court, not as 
from an inferior to a superior tribunal, but 
for the sake of convenience, because the 
probate court has not the machinery of jury 
trial ard its incidents. But it was never in- 
tendcd to transfer any portion of the juris- 
diction of probate courts to the district 
courts. Nor was it designed, by the act of 
1855, directing these issues, to make the 
judgments of the district courts binding upon 
the courts of probate. Id. 


20. Rule 50, cstablished by this court, 
requiring the probate judge, when an issue 
of fact is joined, to certify it for trial to the 
district court, is intended to be limited to 
cases proper for such action. 

Keller v. De Franklin, 5 Cal 432. 


21. The discretion of the probate court 
in this matter is subject to review by the 
supreme court, and, in case of gross abuse, 
would be corrected. Id. 


22. The probate court has jurisdiction to 
try and determine issues of fact arisiny 
in proceedings before it. Id. 


23. The issues of fact joined in the probate 
court, and which are sent to the district 
court for trial, are of that class upon which 
the probate judge is unwilling to pags his 
judgment, or where, from great conflict of 
ecidence: a reasonable doubt must exist in 
his mind as to which side has the right. Id. 


24. Under our statute (acts 1858, p. 95) the 
same presumptions as to jurisdiction at- 
tach to the proceedings of probate courts 
within the jurisdiction conferred on them by 
law, as in the case of district courts. 

Irwin v. Scriber, 18 Cal. 499. 


25. An administrator having resigned on 
scttlement, the judye of the probate court 
found him indebted to the estate in the sum 
of sixtcen thousand dollars, and ordered him 
to pay it into court, and upon his refusal, 
the heirs brought suit on his administration 
bond: Feld, that there was no law making 
the probate judge a fiscal avent, and the de- 
cree for the payment of money into 
court was coram non judice. 

Willson v. Hernandez, 5 Cal. 437. 


26. The Mexican system of adminis- 
tration upon the estates of deceased persons 
79 


was superseded by the adoption of the 
common law in this state, April 13, 1850. 
People v. Sinter, 28 Cal. 502. 
27. The estates of deceased persons in this 
state who dicd prior to the passage of the pro- 
bate act of 1550, and subsequent to the aloe: 
tion of the common law, can be administered 
on in accordance with the provisions of the 
probate acta in force. Id. 


28. The meaning of this provision (sub- 
division 1 of section 2) is that administra- 
tion must be granted in the county of which 
deceased was a resident at the time of his 
death; and the words ‘‘or immediately pre- 
vious to” must be considered as mere sur- 
plusage. Beckett v. Selover, 7 Cal. 215. 

Abel v. Love, 17 Id. 23 


ave e 


29. A failure to make the order admitting 
a will to probate on the day specitied in the 
notice, or to fix, by adjournment of the pro- 
ceeding, a subsequent «lay for the order, is a 
mere irregularity, and does not affect the 
jurisdiction. Will of Warfield, 22 Cal. 51. 


30. One attacking a judgment or order 
of a probate court m:de within the scope of 
its jurisdiction must affirmatively show 
error. Lucas v. Todd, 23 Cal. 182. 


31. If, after the death of the intestate, 
that portion of the county in which he re- 
sided at the time of his death is erected into 
a new county, or attached to another coun- 
ty, the probate court of the old county still 
retains its jurisdiction over the administra- 
tion. Kstate of Harlan, 24 Cal. 182. 


32. The forty-si::th section of the act of 
1863, concerning courts ot justice and judi- 
cial ofdvers, applics only to the probate 
courts to be orzanized under the constitu- 
tional amendments of 1862. 

Pryor v. Downey, 50 Cal. 389. 


33. Whenever issues of fact are tried by 
the probate court, findings of fact are proper. 
Estate of Crosby, 55 Cal. 574. 


PROBATE OF WILLS. 


34. The laws of California, before tho 
adoption of the constitution, did not require 
wills to be probated. Our statutes do not 
apply to wills that took effect befgre 
they were passed. They must rest for 
their validity upon the laws under which 
they were made. Under them the heirs be- 
came entitled to immediate possession. 

Grimes’ Estate v. Norris, 6 Cal. 621. 
Panaud v. Jones, 1 Id. 458. 

Castro v. Castro, 6 Id. 158. 

Tevis v. Pitcher, 10 Id. 465. 

35. Wills under the Spanish and Mexican 
law, and questions arising upon the probate 
of the will of a Mexican citizen of California, 
exccuted September, 1846, considered and 
discussed. Penaud v. Jones, } Cal. 458. 


36. It seems that there never was a pro- 
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bate court in California prior to the organi- 
zation of the state, and that probate of a will 
was unknown. Castro v. Castro, 6 Cal. 158. 
37. The will of a testator, dying before 
the organization of the state govern- 
ment, did not require to be probated under 
the then existing laws. 
Grimes’ Lstate v. Norris, 6 Cal. 621. 


38. An alcalde appointed in a will as ex- 
ecutor, but not named therein as heir or lega- 
tee, nor deriving any profit or advantaye 
under it, and being allowed by law no com- 
pensation for his services, is competent to 
authenticate the will in his judicial capac- 
ity. Panaud v. Jones, 1 Cal. 488. 

39. The omission by the probate court of 
San Francisco in its proceedings in probating 
wills previous to 1855, to attach to the will, 
and file with it for record, ths certificate 
mentioned in section 24 of the act concern- 
ing estates of deceased persons, is not a fatal 
detect, invalidating the probates of that 
period. Will of Wartield, 22 Cal. 51. 

40. A will takes effect on proof of its 
execution, iu the absence of a statute requir- 
ing it to bo probated. 

Castro v. Castro, 6 Cal. 158. 


41. A will only becomes executed upon 
the death of the testator, and therefore this 
construction dvcs not affect wills made be- 
foro the passage of the statute, where the 
testator did not die till after its passage. 

Grimes’ Estate v. Norris, 6 Cal. 621. 

42. After twenty years’ acquiescence 
in the terms of a will, an heir should not be 
allowed to dispute his own acts, or to contest 
the will on abstract points of law, which had 
never any force in California. 

Castro v. Castro, 6 Cal. 158. 


43. The record of a probate court, ad- 
miiting a will to probate, is admissible as 
evidence to show the death of tho testa- 
tor, if it contains all the necessary recitals to 
show that the court acquired jurisdiction. 
If, however, it is made to anpear that there 
are minor heirs living in the county who 
were not served with citations to appear, the 
court does not acquire jurisdiction and the 
record does not prove the death. 

Randolph v. Bayue, 44 Cal. 366. 

44. Wherc the testator and the witnesses 
to a will are dead, proof of the signatures 
of the witnesses and of the testator will be 
sufficient evidence of its due execution. 

Tevis v. Pitcher, 10 Cal. 465. 

45. The record of a probate court, con- 
risting of a last will and testament, testi- 
mony of the subscribing witnesses, petition 
of the executor, and order admitting will to 
probate, are admissible in evidence for the 
pune of proving the will, even if no letiers 

ave issued. 
Larco v. Casanneva, 30 Cal. 560. 

46. Citation to heirs, to show cause 
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against probate of will, etc., not served, is 
no objection to the jurisdiction of the pro- 
bate court, if the heirs answer. The want 
of due service govs only to the service itse:f. 

Abila v. Padilla, 14 Cal. 103. 


47. On the trial of an issue of fact involv- 
ing the validity of a will. a subscribing 
witness thereto is not rendered incompe- 
tent as a witness by holding lands devised 
therein in trust for a devisee, and without 
having any interest himself thercin. 

Peralta v. Castro, 6 Cal. 354. 


48. It is not necessary to the validity of 
a probate that a formal judgment or de- 
cree that the will is admitted to probate or 
is proved should be entered; a dircct state- 
ment that the will is proved, aithough en- 
tered in the minutes as a part of and pre- 
liminary toan order directinz letters to issue, 
is sufficient. Will of Wartield, 22 Cal. 51. 


49. The probate of a will, until revoked, 
is conclusive of its validity in all coliateral 
proceedings; and its rejection by the probate 
court is also conclusive of its invalidity. 

Castro v. Richardson, 18 Cal. 478. 

50. A decree of the probate court, ad- 
mitting a wiil to probate, not reversed by 
the appellate court, is final and conclusive, 
and is not liable to bo vacated or questioned 
by any other court, cither incidentally or by 
a direct proceeding for the purpose of im- 
peaching it. State v. McGiynn, 20 Cal. 233. 

51. In the United States the courts have 
uniformly held that the princip!es established 
in England apply and govern the cases aris- 
ing under the probate laws of this country, 
and that whencver in any state, the power 
to probate a will is given tv a probate or 
surrogate court, the decree of such court 
can not be s3t aside or vacated by the 
court of chancery on the ground that it 
was obtained by fraud, or on any other 
ground, Id. 


52. A proceeding, by petition to the 
robate court, to obtain an order that a 
ormer probate of a will therein be ad- 

judged void, on the ground of want of juris-- 
diction, and that the will be admitted anew 
to probate, is not a direct proceeding to set 
aside the former probate, but a collateral 
proceeding, in which such fermer probate 
can only be attacked for want of jurisdiction, 
and not for irregularity. 
Wiil of Wartield, 22 Cal. 51. 
53. In a proceeding commenced by 
the state In a district court, fur the pur- 
pose of setting aside a decree of the picbate 
court, establishing the validity of a will, it 
is not important to decide whether the period 
of one year fixed a3 the time within which 
persons interested may appear an: contest 
the probate, is a limitation winch runs 
against the state; as the only effect of hold- 
ing that it does not would be to authorize 
tue state to institute such proceeding in tie 
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probate court, but not to confer any new 
jurisdiction upon the district court. 
State v. McGlynn, 20 Cal. 233. 


54. The danger which might be appre- 
hended from holding as conclusive, upon so 
important a matter as the probate of a will, 
the decree of a single court, and not that of 
highest jurisdiction, is guarded against by 
the right of appeal to the supreme court, and 
by the statutory provision allowing the de- 
tision to be opened, and the validity of the 
will to be again contested, in the same court 
by any one interested, within one year from 
the admission to probate. I 

55. Whether the exception in regard to 
probate decrees be founded in good rcason 
or otherwise, it has become too firmly cs- 
tablished to be disregarded; and at the pres- 
ent day it would not be a greater assump- 
tion to deny the general rule that courts of 
chancery may set aside judgments pro- 
cured by fraud, than to deny the exception 
to that rule in the case of probate as 

56. Ths probating of a will is not a 
procecding to decide a contest between par- 
ties, but a proceeding in rem, to determine 
the character an. validity of an instrument 
alivcting the title to pronerty, and which it 
is necessary for the repose of society should 
be definitely scttled by one judzment; and 
therefure the decree of probate is conclusive, 
not only upon the parties who may be before 
the court, but upon all other persons and 
upon all courts. Id. 

57. A judgment admitting a will to pro- 
bate, made upon a petition stating all the 
necessary facts, and after the publication of 
duc and legal notice of the application for 
provate, is Conclusive of the validity of 
tho will when called in question in any col- 
lateral proceeding or action. 

Rogers v. King, 22 Cal. 71. 


58. Where tho probate court acquired ju- 
risdiction to probate a will by the presenta- 
tion to it of a proper petition for that pur- 
pose, and the publication of notice of time of 
proving the will, and afterwards in such pro- 
eceding admits the will to probate, its deter- 
mination i3 final, except upon a direct pro- 
ceeding by appeal or otherwise to reverse it, 
and can not be questioned collaterally. 

Will of Warticld, 22 Cal. 51. 

59. Notice of an application to admit 
to probate an alleged wiil under section 13, 
or a copy of such will, with an authenticated 

wrobate thereof, under section 23 of the pro- 

te law, is not ‘‘a summons, notice, or 
advertisement,” required to be published in 
the ‘‘state paper” under the act of March 
2), 1870. Estate of Miller, 39 Cal. 550. 

60. It is immaterial whether the stamp 
required on probate of wills is affixed to the 
will upon its being admitted to probate, or 
to the certiticate of proof thercof attached, 


or to the letters testamentary with the will 
annexed. Satterlee v. Bliss, 36 Cal. 489. 


61. When the papers in the matter of an 
estate are offered in evidence in a collateral 
action, the court in which they are offered 
can not review the action of the probate 
court upon the question whether the stamp 
affixed upon the probate of the will was such 
as the value of tho estate required. The 
presumption is that the probate court passcd 
upon the question of the value of the cstate, 
and its decision is final. Id. 


62. No petition is required as the found- 
ation of a proceeding to probate a will; a pe- 
tition is only necessary under the statute 
where the executor named therein accepts 
the trust, and then not for jurisdictional pur- 
poses. Estate of Howard, 22 Cal. 395. 

63. The jurisdiction in a proceeding to 
probate a will depends upon certain tacts 
which the court, on reviewing the will, must 
inquire into and determine; and the mere 
possession of the will vests the court with all 
the authority necessary for that purpose. Id. 

64. The taking of alegacy by the wife, 
under the will of the husband, will not pre- 
vent her from contesting the validity of the 
will, so far as it disposes of the one half in- 
terest in the common property to others. 

Beard v. Knox, 5 Cal. 252. 

65. She is entitled to her own share of the 
common property, and to the legacy out 
of fhe share of her husband. eld. 

66. The records of the place in which the 
testator lived and where his will was made 
having been scattered or destroyed by a pub- 
lic enemy, it must be presumed, under the 
maxim omnta presumuntur rile et solemniler 
esse acta, that the will was duly registered in 
the proper book of records. 

Panaud v. Jones, | Cal. 488. 


67. If the statute fixes the number of days 
that a notice of the time of application 
to the probate court for probating a will and 
issuing letters testamentary shall be pub- 
lished, the order directing the publication 
of such notice need not direct how often the 
notice shall be published, if it requires the 
publication to be made according to the stat- 
ute. McCrea v. Haraszthy, 51 Cal. 146. 


68. If one only of two or more executors 
named in a will petitions for its admission 
to probate, and no citation is served on the 
others named as executors, and it does not 
appear that such others are residents of the 
county where the petition is filed and there- 
fore are required to be cited, it will not be 
assumed, for the purpose of invalidating the 
proceedings admitting the will to probate, 
that such others were residents of the county 
wuere the petition was filed. Id. 

69. The statute of May 1, 1851, requiring 
the orders and decrees of the probate court 
to be entered at length in the minute-book, 
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and to be signed by the judge, is directory 
merely, as it is entirely silent as to the con- 
sequences to follow from a failure of the 
judge to sign. | Id. 
70. Parties represented upon the con- 
test of a will by an attorney appointed 
by the court, are not parties to the contest 
so as to be barred by the adjudication; but 
may (undersection 1327, codecivil procedure), 
within a year after the probate, contest the 
ee or validity of the will; and at the 
earing, the court (under section 1829, code 
civil procedure) must proceed to try the issues 
of fact joined, in the same manner asin the 
original contest of the will. 
Estate of Cunningham, 54 Cal. 556. 
71. If an instrument is offered for probate 
as a will, which is testamentary in its char- 
acter, questions concerning the construction 
to be placed upon it can not be raised for 
the purpose of preventing it from being ad- 
mitted to probate. Such questions can not 
be considered until after it is probated. 
Estate of Cobb, 49 Cal. 599. 


72. All questions relating to the sut- 
ciency of the pleadings should be passed 
upon when presented, and before proceed- 
ing further with the trial. Accordingly, 
where the court below, upon the application 
of the contestants of a will, made at the 
close of the ny to amend his petition, 
reserved its ruling, but stated that, in case 
the will was set aside, it would allow the 
amendment, and otherwise not: Held, that 
this was an irregularity; but held, also, as 
evidence had been admitted as to all the 
facts alleged in the amended petition, that 
the contestant was not injured, and that the 
ruling was not ground for reversal. 

Kstate of Brooks, 54 Cal. 471. 


73. Upon the trial of the contest of a will, 
a witness testified to some remarks made a 
few days before the execution of the will, 
by the proponent (who was also the prin- 
cipal beneticiary), as to the condition of the 
testator; and the court said: ‘‘That is not 
evidence. Declarations of the proponent 
betore the date of the will * * are not 
evidence in this case;” to which the contest- 
ant excepted, but neither side moved to 
strike out the evidence: //eli, first, that this 
did not amount to a ruling to exclude the 
testimony; and, second, that the evidence 
was objectionable as hearsay. Id. 


74. Upon an issue as to the mental con- 
dition of a testator, the opinions of persons 
acquainted with his business and_ social 
babits: Held, to be admissible in oe 

d. 


75. The probate court can not hear the 
petition for the probate of a will without 
proof of service of notice upon the heirs, 
as required by the code of civil procedure. 

Estate of Cobb, 49 Cal. 599. 

Sce secs. 76-53. 


LETTERS TESTAMENTARY AND OF 
ADMINISTRATION. 


76. It isthe object of the law, that ad- 
ministration should not be granted until the 
death of the party, and only one administra- 
tion within the state; it therefore makes his 
residence at the time of his death the test 
by which to determine where the grant 
should be made. Accordingly, these two 
facts must be alleged in the petition; and 
they must be true in fact. If nut true in 
fact, the proceedings are void; and the de- 
cision of the probate court upon these juris- 
dictional facts is not conclusive upon any 
one not actually before the court. 

Beckett v. Selover, 7 Cal. 215. 
Haynes v. Meeks, 10 Id. 110. 


77. And, unless the court has jurisdiction, 
the proceedings, however regular, can not be 
sustained, collaterally, as in a case where 
administration is granted by a probate court 
of the wrong county. Id. 


78. The probate court can not refuse to 
hear testimony to show that the deceased 
was not, at the time of his death, a resident 
of the county where the estate was being 
administered. Beckett v. Selover, 7 Cal. 215. 


79. A petition for lctters of administra- 
tion to the probate court of a county, describ- 
ing the deceased as late a resident of that 
county, would seem to conform to the words 
of the statute. Id. 


80. On the hearing of such petition, it is 
error in the probate judge to refuse to hear 
testimony that the deceased did not die in 
the county in which the estate is bein s ad- 
ministered, and also to refuse to allow the 
heirs to question the justice of the claims 
allowed. Id. 


81. A petition for letters of administra- 
tion on an estate, stating that the deceased 
was ‘late a resident” of the county, ctc., 
instead of stating that his residence was 
there ‘‘at or immediately preceding his 
death,” in the language of the statute, is 
suilicient to give jurisdiction. 

Abel v. Love, 17 Cal. 233. 

82. Where a petition for letters of ad- 
ministration is addressed ‘*To the Hon. tho 
judge of the probate court of the county of 
Santa Clara,” and goes on: ‘‘ The petition of 
M. S. of Monterey, etc., shows that Dr. 
John T., late a resident of the county afore- 
said, died in said county,” ete.: Meld, that 
the word ‘‘aforesaid” refers to the county 
named, to wit, ‘‘Santa Clara,” and not 
‘«Monterey,” and hence, that the petition 
sufliciently shows that Dr. T. was a resident 
of Santa Clara county at the time of his 
death. Townsend v. Gordon, 19 Cal. 183. 


83. The amount and value of an estate are 
not jurisdictional facts in an application for 
leiters of administration. 

Lucas v. Todd, 28 Cal. 182, 
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84. A petition for letters of administra- 
tion is sufficient, if it states facts showing 
that the petitioner 1s one of the persons en- 
titled to administer. Id. 


85. The allegations in a petition for ad- 
ministration are nut suflicient to give the 
court jurisdiction, unless proper notice be 
given to bring the parties beture the court. 

ut if proper notice was in fact given, and 
the proof was merely defective, it woul seem 
competent for the court to receive another 
affidavit of the clerk, and file the same nunc 
pro tune. Beckett v. Selover, 7 Cal. 215. 


EXECUTORS AND ADMINISTRATORS. 
Who May Act. 


86. The proviso of the fifty-second section 
of the act to reculate the settlement of the 
estates of deceased persons, as amended by 
the act of April 23, 1855, extends to all the 
classes of persons designated in the section, 
and is not limited to persons embraced with- 
in the tenth class; and a surviving partner, 
though a brother, where the partnership 
existed at the time of the death of the in- 
testate, can not be a trator of the 
estate. Cornell v. Gallaher, 16 Cal. 367. 


87. The word ‘‘competent,”’ as used in 
the sixty-ninth section of the probate act, 
and applied to a surviving husband, or wife, 
child, father, mother, or eens means not 
addicted to drunkenness, not imprudent, or 
wanting in integrity or understanding. 

Estate of Pacheco, 23 Cal. 476. 

88. Upon dissolution of the community 
by the death of the wife, the husband has 
the exclusive right, in his capacity of sur- 
vivor, to administer the Common property, 
and to take possession and dispose of it for 
the purpose of settling the community. The 
wife's interest is not subject to adininistra- 
tion under the laws for the settlement of the 
estates of deceased persons. 


Id. 
89. That section of the statute which re 

vides that ‘‘any other of the next of 
who would be entitled to share in the dis- 
tribution of the estate” (subdivision 7 of 
sectiou 52 as it read before the amendment 
of 1861) shall be entitled to administer, must 
be construed to mean the next of kin capable 
of inheriting, or who would be entitled to 
distribution if there were no nearer kindred. 
Anderson v. Potter, 5 Cal. 63. 


90. The brother of deceased being entitled 
to Ictters of administration on the estate, 
gave D., a stranger, a writing requesting the 


court to appoint him administrator. D. ap- 
pticd for letters, annexing to his petition 
said writing. At the hearing, the brother 


asked leave to withdraw the writing, opposed 
the appointment of D.. and prayed letters to 
himself: Held, that the brother waived 
his right, and that having encouraged D. to 
go to the expense and trouble of applying 


for letters of administration, he is estopped 
from withdrawing his assent and waiver, or 
renunciation. Estate of Kirtlan, 16 Cal. 161. 


91. The mere fact that one is not of kin 
to the deceased docs not incapacitate him to 
hold the otlice of administrator. A stranger 
is legally competent, though the other 
parties named in the fifty-second section of 
the act concerning the cstates of deceased 
persons are entitled to priority. Id. 


92. The recognition, by the probate court, 
of a person as administrator, when he has 
not qualified and received letters, does not 
make him an administrator «de facto. 

Pryor v. Downey, 50 Cal. 35S. 


93. Under our system there is probably no 
such thing as an executor de son tort; at 
all events, no man can be an executor de son 
tort in regard to land. Id 


94. If an administrator of an estate is 
appointed and qualilies, and afterwards, 
without his removal (a will having been 
found), another persun is appointed adminis- 
trator with the will annexed, and qualilica, 
the latter appointment supersedes the former 
administration, and the acts of the adminis- 
trator with the will annexed are valid. 

McCauley v. Harvey, 49 Cal. 497. 


95. If one of two executors is absent 
from the state, the other can administer; and 
in such case, where one only has acted, and 
the decree of distribution refers to him alone, 
the absent executor is not a necessary ay 
to an action against the other by a distr- 
butee to recover lis share of the estate. 

Wheeler v. Bolton, 54 Cal. 302. 


96. An illegitimate child is not entitled 
to administer on the estate of his father as 
against a brother of the father. 

Estate of Pico, 52 Cal. 84. 


97. Where a widow, who was both de- 
visee and execcutrix, married, and she and 
her husband then deeded the land devised: 
Field, that though the marriage may have 
operated as a revocation of the letters 
testamentary, yct there was an unclosed 
administration, and the grantee was not en- 
titled to possession. 

Chapman v. Hollister, 42 Cal. 462. 


98. If the court orders letters to issue to 
one person, the issuance of letters to another 
is unauthorized and void. 

Estate of Frey, 52 Cal. 658. 


99. Where a distributee is legally inca- 
pable of receiving the appointment to admin- 
ister an estate, a recommendation by him 
of another party for that purpose is ad- 
dressed to the mere discretion of the court, 
and as of no legal consequence whatever. 

Kstate of Morgan, 53 Cal. 243. 

100. The surviving husband or wife of 
a deceased person, though incompetent to 
serve on account of non-resilcnce, neverthe- 


1254 


PROBATE LAW. 


less is entitled to nominate a suitable per- 
son for administrator. 
Estate of Cotter, 54 Cal. 215. 


101. The right of persons entitled to ad- 
minister on an estate to have, upon their 
written request, letters of administration 
granted to persons not entitled to administer, 
only exists where there is a vacancy in the 
administration. Estate of Carr, 25 Cal. 585. 


102. Where notice in the manner pre- 
scribed by law has been given of an applica- 
tion for letters of administration, and upon 
the hearing no opposition is made, and letters 
are issued to the applicant, who is not within 
the degrees of consanguinity mentioned inthe 
sixty-seventhscction of the act toregulate the 
settlement of the estates of deceased persons, 
the only parties who can obtain a revoca- 
tion of the letters of an absolute, unqual- 
ified right, are, the wife, child, father, 
mother, or brother, of the intestate, and they 
are only authorized to have the letters re- 
voked by presenting a petition praying the 
revocation, and that letters may be issued to 
him or her. Id. 


103. Where the husband dies without 
leaving issue, and leaves his wife pregnant, 
and she is afterwards delivered a a child, 
and then applies for letters of adininistration 
upon the estate of the child, and the father 
of the deceased contests the issunnce of let- 
ters on the ground that the child was not 
born alive, and the issue is tried, and the 

robate court finds that the child was 
rn alive and grants the letters, the judg- 
ment of the probate court is evidence upon 
the question as to whether the child was 
still-born, in a subsequent application of 
the father of the deceased to contest the ac- 
count of the administrator, and is conclusive 

upon that question. 
Garwood v. Garwood, 29 Cal. 514. 


Appointment of. 


104. The order for the appointment, as 
provided in section 62o0f the probate act, the 

ualilication of the appointee, and the issu- 
ing of letters to him thereon, are all neces- 
sary procecdings to invest such appointee 
with the oflice of an administrator of an es- 
tate. The appointment is in fieri until 
the appointee has qualified and reccived his 
letters. Estate of Hamilton, 34 Cal. 464. 


105. To vest the incoming administrator 
with title to the estate, there must be a 
grant of administration to him; the mere 
handing over the papers by the old ad- 
ministrator to the new is not sufficient. 

Rogers v. Hoberlein, 11 Cal. 120. 


105a. While one administrator of an es- 
tate is in office, there is no power in the pro- 
bate judge or court to appointa new one. 
Estate of Hamilton, 34 Cal. 464. 
Hayes v. Mecks, 20 Id. 288. 


106. The sixty-sixth section of the act 
concerning the estates of deceased persons 
does not restrict the power of appointment 
given in the fifty-second section. ‘The object 
of this section, the sixty-sixth, authorizing 
the appointment of some Competent person, 
at the request of the person entitled, to be 
joined with such person, was to allow those 
entitled to letters the aid of others more com- 
petent. Estate of Kirtlan, 16 Cal. 101. 


107. A decedent who left an instrument 
in writing entitled to probate as his last will 
and testament did not die intestate within 
the meaning of section 1365 of the code of 

rocedure. In such case the granting of 
etters of administration, with the will an- 
nexed, is not limited to the order prescribed in 
said section. Estate of Barton, 52 Cal 538. 


BONDS. 


108. The supreme court will not, in an 
action brought by an administrator, review 
the action of the probate court in ascertain- 
ing the value of the estate and fixing the 
amount of the administrator's bond. 

Lucas v. Todd, 28 Cal. 182. 


109. Section 1401 of the code of civil 
procedure, which provides that in certain 
cases the powers of an executor may be sus- 
pended upon an application for an order re- 
quiring him to give bonds, does not conflict 
with section 1396 of the same code, which 
gives the general power to require a bond in 
proper cases. Estate of White, 53 Cal. 19. 


Powers of. 


110. D., a resident of Texas, and pos- 
sessed of property situated in that state, 
makes a giving all his estate, real and 
personal, to his wife and children, in equal 
interest, one with the other, and investing 
his wife with the sole and entire control of 
the whole estate during her life, for the ben- 
efit of herself and children, free from the 
control and guidance of the courts of law in 
that or any other state where she may hap- 
pen to reside at the time of his death, with 
full anit complete power in her own name, 
and as guardian of his children, to sell and 
convey, or exchange, any portion or all of 
his-estate, and to give title to the same, and 
to purchase with the proceeds such other 
property as she might deem hest for her own 
interest, and that of his children, ‘‘ without 
the intervention or interposition of any court 
whatever,” and appointing her executrix of 
his wil and guardian of his children: //edd, 
that, under the will, the wife has power to 
sell the entire property of the estate; and 
that, describing herself in a bill of sale as 
‘executrix, ’ etc., does not limit the estate 
soll to her interest as such executrix, the 
designation being intended merely to identify 
herself as the individual mentioned in the 
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will. The designation does not operate as a 
limitation upon her power. 
Norris v. Harris, 15 Cal. 226. 
211. By our statute there are only two 
classes of adininistrators, special and gen- 
eral; and no such officer as an “‘ administra- 
tor «ie bonis non” is known to our law. 
When the authority of a general adminis- 
trator is terminatel, and a new one ap- 
pointed, the latter takes the place of the first, 
succeeds to the ofiice, clothed with the same 
powers, and subject to the same restrictions, 
and when he invokes the action of the court, 
must institute the same proceedings, and, 80 
far as he is able, must make a similar show- 
ing. Haynes v. Meeks, 20 Cal. 288. 


112. If the testator appoints an executor 
of his will, and the cxecutor dies, and an 
administrator with the will annexed is 
appointed, the administrator with the will 
annexed, under the statutes of California, 
possesses all the power conferred on the ex- 
ecutor named in the will, and can sell the 
land devised if the executor could have sold 
it. Kidwell v. Bruminazim, 32 Cal. 436. 


113. Administrators in law are deemed 
but as one person, and the act of any one 
of two or more co-administrators in a mat- 
ter within the sphere of his authority as ad- 
ministrator is the act of all. 

Willis v. Farley, 24 Cal. 490. 


114. During the administration, and until 
distribution, partial or final, the executor 
or administrator is entitled to have the 
possession of the property left by the de- 
ceased, and may recover the possession from 
an heir or devisee. 

Page v. Tucker, 54 Cal. 121. 


115. The authority of an administrator 
as to unfinished business in his ofticial 
custody continues after the expiration of his 
term of office, and the sureties on his bond 
remain lable. Estate of Aveline, 53 Cal. 259. 


116. If, in a devise to executors in trust 
for heirs, the testator expresses a desire that 
his homestead shall not be sold unless nec- 
essary, and that the same shall be used by 
his wife and children asa home, the exec- 
utors have authority to sell the home. 
stead if it becomes necessary. 

Etcheborne v. Auzerais, 45 Cal. 122. 


117. The right of enjoyment of posses. 
sion to public lands may descend among 
the effects of a deceased person to the execu- 
tor or administrator, and the right of the de- 
ceased be conveyed by a regular sale to an- 
other. Grover v. Hawley, 5 Cal. 485. 


118. The administrator of a deceased hus- 
band can not maintain any claim against 
the surviving wifs in rclation to property 
claimed by her as her separate property, 
which the deceased husband couid not have 
successfully asserted in his life-time. 

Peck v. Brummagiin, 31 Cal. 440. 


119. At common law, the real estate of 
the intestate vested in the heir and the per- 
sonal estate in the administrator. But undor 
our system the true theory would secm to be, 
that both the real and personal estate of the 
intestate vests in the heir, subject to the 
lien of the administrator for the payment 
of debts and the expenses of adininistration, 
and with the rizht in the administraior of 
present possession. 

Beckett v. Selover, 7 Cal. 215. 
Harwood v. Marye, 8 Id. 580. 


120. A surviving partner has, under 
the statute of May, 1850, regulatinz the set- 
tlement of the estates of deccased persons 
(section 198), the exclusive right of posse:3- 
sion, and the absolute power of disposition 
of the assets of the partnership. 

Allen v. Hill, 16 Cal. 1133. 


Duties of. 


221. He is to take care of, manage and 
preserve the estate committed to him; but 
this does not mean that he is, at discretion, 
to pay off all incumbrances resting on the 
property, upon the notion that property may 
increase in value, and thereby a speculation 
may be made for the estate. 

Estate of Knight, 12 Cal. 200. 


122. The administrator, in the absence of 
special authority, must administer tho estate 
as he finds it, paying taxes and other neces- 
sary expenses, and doing such other acts as 
are neccessary to preserve it as leit; he can 
not advance money to remove iicum- 
brances, unless his intestate was bound to 
pay the money. Id. 


123. An administrator can not pay out the 
money of the estate to remove an incum- 
brance from the property of the estate, 
which debt the estate is in no way responsi- 
ble for. Id. 


124. If a case should arise in which a 
great sacrifice would ensue unless money 
were paid to discharge an incumbrance, it is 
not impossible that a court of chancery might 
order the expenditure of the money needed 
to remove such incimbrance. Id. 


125. If an administrator undertakes to go 
beyond the strict line of his duty as the 
law defines it, he acts upon his own responsi- 
bility, and while he can receive no protit 
from a successful issue of his investment, he 
must bear the loss of a failure. Id. 


126. An administrator must prosecute the 
settlement of an estate with all reasonable 
diligence. Walls v. Walker, 37 Cal. 424. 


127. It isno part of the duty or authority 
of the administrator to manage the estate for 
the benetit of the estate or of the heirs; so 
far as they are concerned, it is his duty, sim- 
ply, to preserve this eatate until distribu- 
tion. Brenham vy. Story, 39 Cal. 179. 


128. When an administrator has funds in 
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his hands over the expenses of the funeral 
and last sickness of the intestate, and the al- 
lowance to his family, he should obtain an 
order at his next annual settlement to apply 
the same to the payment of debts. 

Walls v. Walker, 37 Cal. 424. 


129. An executor holds the money re- 
ceived by him from the proceeds of the es- 
tate, in fiduciary capacity for the use of 
those interested in the estate, and it is his 
duty to retain the money thus received until 
it can be distributed in the manner provided 
by law. Magraw v. McGlynn, 26 Cal. 420. 


130. The surviving member of a part- 
nership owning real property, is something 
more than a mere tenant in common with the 
representative of the estate of the deceased 
partner. He isa trustee for the purpose of 
winding up the affairs of the firm, and is ac- 
countable for the value of the use and occu- 
pation of the landed estate of the partner- 
ship. Smith v. Walker, 38 Cal. 385. 


131. The surviving partner is bound to 
account and pay over to the administrator of 
the deceased partner all the profits of the 
realty, ag well as that of the personalty, that 
rightiully belong to the estate, notwithstand- 
ing he may have purchased the interest of 
the heirs in the estate, or of the community 
interest of the surviving wife of the de- 
ceased partner; and it is for the probate 
court to distribute the estate to the parties 


entitled. Id. 
Liabilities of. 


132. The refusal of the administrator to 
pay the money into court was no breach of 
the conditions of the bond. 

Willson v. Hernandez, 5 Cal. 437. 


133. An administrator is not relieved 
from acompliance, to the extent of his ability, 
with the statute, as to the statement of the 
personal property in his petition, by the 
fact that there has been a previous adminis- 
trator of the estate. He must show not 
mcrely the personal property which has come 
into his possession since his appointment, 
but must also show, to the extent of his 
ability, that which came into the hands of 
his predecessor. 

Haynes v. Meeks, 20 Cal. 288. 


134. An hcir, who in a subordinate ca- 
pacity managed the property of an intestate 
without administration, under the direction 
end control of another, while the Mexican 
law was in force, is not liable in a character 
analogous to that of an executor de son 
tort at common law. 

Valencia v. Bernal, 26 Cal. 328. 


135. If the executor has come into the 
possession of the trust fund or its substitute, 
60 that the same can be identified, he can be 
held to account, and Charged as a trustee 
upon the same terms as his testator held the 
trust, and the relationship of trustee and 


cestui que truat will be added to that of ex- 
ecutor. Lathrop v. Bampton, 31 Cal. 17. 


136. In case administration be by more 
than one executor, each one is equally enti- 
tled to the possession of the estate; and 
where, without the agency of one executor, 
the property of the estate passes into the 
possession of another, and becomes lost to 
the estate, he is not chargeable who had not 
the possession of the portion thus lost. 

Abila v. Burnett, 33 Cal. 658. 


137. Where an administrator uses the 
funds of the estate in his private business, or 
retains them in his hands for an unreasonable 
length of time, to the prejudice of the heirs 
and creditors, he will be charged interest 
on the same ip his settlement. 

Walls v. Walker, 37 Cal. 424. 


138. If the heirs or creditors seck to 
charge the administrator with interest on 
funds in his hands, they must show aflirma- 
tively that he kept the funds an unreasonable 
length of time, or used the same in his pri- 
vate business, or derived profit therefrom. 

Id. 


139. Where an executor is directed by the 
will to loan out moneys belonging to the 
estate, and he converts the same and invests 
it in his own business, he may, at the election 
of the legatee or other party interested, be 
held to account either for the interest which 
he might, with ordinary diligence, have ob- 
tained upon a loan of the fund, or for the 
profit realized from such investment. 

Estate of Holbert, 39 Cal. 597. 


140. Where an administrator did not keep 
the funds of the estate scparate from his own 
money, but used them for his own purpose: 
Held, that he was properly chargeable with 
interest. Estate of Gasq, 42 Cal. 259. 


141. An administrator who withdraws 
money belonging to the estate from a solv- 
ent bank, where it had been drawing, and 
would have continued to draw, interest, when 
he had sufficient money to pay the debts of 
the estate and expenses of administration 
without drawing it, does not thereby become 
chargeable with interest on the sum thus 
withdrawn, provided he does not mingle it 
with his own, or use it for his own protit, or 
deposit it in a bank in his own name, or 
neglect to settle his account for a long time. 

Estate of McQueen, 44 Cal. 584. 


142. Where an executor incurs expenses 
in litigating a will under which he adminis- 
ters, he is not personally chargeable therefor, 
even if through the mistake of his counsel in 
a matter of unsettled practice at the time, 
they were lost, when they might probably 
have been collected from the contestant, but 
they will be allowed to him as expenses of 
administration. 


Abila v. Burnett, 33 Cal. 658, 
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Actions by. 


143. An administrator by our statute be- 
ing entitled to possession of the real 
estate of the deceased may maintain eject- 
ment. Curtis v. Herrick, 14 Cal. 117. 


144. A complaint in replevin by an ex- 
ecutor should show the death of the testator, 
his leaving a will, the appointment therein 
of tho plaintiff as executor, the probate of 
the eal the issuance of letters testamentary 
thereon to the plaintiffs, and their qualifica- 
tion and entry upon the discharge of their 
duties as executors. 

Halleck v. Mixer, 16 Cal. 575. 


145. The executors had the right to in- 
stitute the action under the general author- 
ity conferred upon them by the statute. No 
special authorization from the probate court 
ig requisite in such cases. Id. 

146. In an action upon joint and several 
contracts or obligations, an administrator 
can not be joined with the survivor, because 
the one is joined de bonis testatoris and the 
other de bonis propriss. 

May v. Hanson, 6 Cal. 642. 

147. In this state all property of the de- 
ceased, real and personal, remains in the 

ssion of the administrator until admin- 
istration of the estate is had or a decree of 
distribution is made by the probate court. 
Thc administrator, until then, is the proper 
party plaintiff in a suit to quiet title to 
the estate. Curtis v. Sutter, 15 Cal. 259. 

148. A decree reciting that ‘‘this action 
having been continued in consequence of the 
death of the plaintiff, by his executor, 
Samuel Webb, and the jury having found a 
verdict for the plaintiff, it is now ordered,” 
etc., clearly shows the suggestion of the 
death of the original plaintiff, and a con- 
tinuance of the cause or a revival of it in 
the name of the executor; at all events any 
irregularity in this respect can not be at- 
tacked collaterally. 

Gregory v. Haynes, 13 Cal. 591. 


149. In suit by an administrator against 
defendant, for conversion of the property 
of the esta.e, under the one hundred and 
sixteenth section of the statute to regulate 
the settlement of estates, the proof, as to 
the rivht, or title, or possession, of plaintiff, 
and the taking or interference by defendant, 
being conflicting, it is error to instruct the 
jury that a mere demand on the defendant, 
and refusal by him to surrender the prop- 
perty, charge him with a conversion. 

Beckman vy. McKay, 14 Cal. 250. 

150. The administrator may maintain an 
action for the wrongful conversion of the 

-rsonal estate of the deceased, intermediate 
the death and issuance of letters. 

Jahns v. Nolting, 29 Cal. 507. 


151. Such action may be maintained 
against one who has embezzled or alien- 
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ated the personal estate of the deceased, 
without the aid of section 116 of the probate 
act; and said section does not give a new 
right of action, but mercly increases the 
damages. I 
152. If the complaint in such action al- 
leges that the defeudant cmbezzled, alien- 
ated, and converted to his own use the per- 
sonal estate of the deceased, and prays for 
double damages, the plaintitf is entitled to 
recover double damages, if the proofs sus- 
tain the allegation; but if the proofs of such 
conversion fail to show that it took place in- 
termediate the death and the yrant of let- 
ters, the plaintiff's recovery should be as in 
an ordinary action in trover. Id. 


153. Section 116 of the probate act does 
not afford the exclusive remedy for em- 
bezzlement and alienating the personal estate 
of the deceased, intermediate the death and 
grant of letters. Id. 


154. Section 116 of the probate act is not 
a penal but a remedial statute. Id. 


155. When a partnership was formed in 
Missouri, and comprehended as well trans- 
actions in that state as in this, a full settle- 
ment should involve and include as well 
transactions there as here. The adminis- 
trator of the deceased partner, therefore, is 
not entitled to a decree, irrespective of the 
firm debts there, and the survivors would 
seem to be entitled to retain in their own 
hands money or assets suflicient to pay this 
indebtedness, whether due in Missouri or on 
contracts made there or here. 

Griggs v. Clark, 23 Cal. 427. 


156. Where a special administrator 
commences an action for the recovery of real 
property, thereby preventing the statute of 
imitations from running against the claim 
of the deceased, and the successor in interest 
of the deceased becomes by order of court 
substituted as plaintiff in the action instead 
of the special administrator, the right con- 
served by the bringing of the action by the 
special administrator will imure to the said 
successor in interest. 

Garrison v. Byington, Oct. T., 1867. 

(Not reported. ) 

157. Where the complaint avers title as 
administrator, a default admits it. 

Curtis v. Herrick, 14 Cal. 117. 


158. Possession of land at the death of a 
party gives prima facie title to his heirs, 
or representatives. 

Gregory v. McPherson, 13 Cal. 562. 


159. In suit by an administrator against 
defendant, for conversion of the property 
of the estate, under the one hundred and 
sixteenth section of the statute to regulate 
the settlement of estates, the proof, as to 
the right, or title, or possession of plaintiff, 
and the taking or interference by defendant, 
being conflicting, it is error to instruct the 
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jury that a mere demand on the defendant, 
and refusal by him to surrender the prop- 
erty, charge him with a conversion. 
Beckinan v. McKay, 14 Cal. 250. 
160. The plaintiff was appointed adminis- 
trator of the estate of P. seventeen years 
after P.’s death, and shortly thereafter 
brought action against B. and others to re- 
cover possession of a lot in San Francisco, 
and alleged in his complaint that P. died 
seised and possessed of said lot; that in Feb- 
ruary, 1867, after appropriate proceedings 
therefor, plaintiff had been appointed aa: 
ministrator of the estate of P.; that by vir- 
tue of said appointment the plaintiff, on 
the first day of March, 1867, became, and 
from thenceforth was and still is, entitled to 
the possession of said lot; that whilst 
plaintiff was so seised and entitled to the 
possession, the defendants, B. and others, on 
the second day of March, 1867, wrongfully 
entered and expelled plaintiff therefrom, and 
have ever since wrongfully withheld the pos- 
session. The defendants demurred to the 
complaint on the ground, amongst others, 
that it did not state facts sufficient to con- 
stitute a cause of action, or to show that 
laintiff is entitled to maintain the action. 
Lhe demurrer was sustained and judgment 
passed for defendants: /deld, first, that, con- 
sidering the facts of the entry of defendants, 
without title, so late as March, 1867, and 
after plaintiff became adminmistrator, as dis- 
closed in the complaint, the cause of ac- 
tion declared on was not stale; second, that 
there is no statute which limits the time 
within which letters of administration on 
the estate of deceased persons may be grant- 
ed; third, that in such a case no presump. 
tion of law arxises that there had been a prior 
administration and that the estate had 
been closed; and, fourth, that the demurrer 
was improperly sustained. 
Healy v. Buchanen, 34 Cal. 567. 
See sec. 233. 


Actions aqainst. 


161. A judgment against an administra- 
tor, though in the form of a common money 
judyment by default, is valid, its only effect 
being to establish the validity of the claim. 

Chase v. Swain, 9 Cal. 130. 


162. A judgment by default may as well 
be taken avainst an administrator as any 
other party. Id. 


163. A judgment against an executor for 

a demand against the testator should dircct 

that the same be paid in due course of-ad- 
ininistration. 

Nacouillat v. Sansevain, 32 Cal. 376. 


164. Where, after the rejection by the ex- 
ecutor of a claim against the estate on which 
he is aduministering, the claimant sues the 
exccutor for its recovery, he is only entitled 
to a judgment which tirst ascertains the 
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amount due, and adjudges the same to be a 
valid claim against the estate, and then pro- 
vides that the same be paid by the defend- 
ant in due course of adininistration, upon 
which no execution can be awarded. 

Rice v. Inskeep, 34 Cal. 224. 


165. Under our system, a judgment against 
an administrator is little, if any, better than 
an allowance by him, and approval by 
the probate judge. 

Wells v. Robinson, 13 Cal. 133. 


166. When the estate of infants is in the 
hands of executors, and an order is made by 
the probate court for the executors to pay to 
the mother (who is also the guardian of the 
infants), in her own right, and also as guard- 
ian, a sum of money, the order is an appro- 
priation of a sum of money for the imme- 
diate use of the heirs, and the guardian may 
assign the same without leave of the probate 
court, and the assignee may maintain an ac- 
tion against the executors to recover the 
money. Schmidt v. Wieland, 35 Cal. 343. 


167. Disobedience of a decree of distribu- 
tion by an executor or administrator is a Con- 
tempt of court, and the decree may be en- 
forced by proceedings under the provisions 
of the code of civil procedure relative to con- 
tempt. Ex parte Cohn, 55 Cal. 193. 

168. A cause of action for the wrongful 
taking and conversion of personal property 
survives azainst the personal representatives 
of the wrong-doer after his decease. 

Coleman v. Woodworth, 28 Cal. 567. 


169. The piaintiff having declared on 
promissory notes, was only required to 
prove their due execution, and their rejec- 
tion by the administrator of McMickel, in 
order tw establish prima facie his rizht to a 
verdict. Bagley v. Eaton, 10 Cal. 126. 

170 The bond containing a description of 
the notes, which was admitted as competent 
evidence, pertinent to the issuc, and the evi- 
dence of the due presentation of the claim, 
and its rejection by defendants, were sufli- 
cient, aud the nonsuit was improperly grant- 
ed, Id. 

171. In this state all the property, both 
real and personal, belonzing to the estate of 
a deceased person, gues into the possession 
of the administrator, wno is therefore a nec- 
essary party to all suits affecting it. 

Harwood v. Marye, 8 Cal. 580. 

172. The administrator being, under our 
system, entitled to the possession cf the real 
property, must be made a party to all suits 
atiecting it. Id 

173. The complaint, after setting out the 
note and mortyage sued on, alleges that 
Smith, one of the mortgayors, is dead; that 
one Wilham Smith, a resident of Virginia, is 
his heir. It not appeanng by the complaint 
whether there was any administrator of the 
estate of Smith, and no presentation of the 
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claim for allowance being alleged: //eld, that 
the action could not be maintained, and that 
the fact of there being no administrator will 
not excuse want of presentation. Id. 


174. The administrator being entitled to 
the possession of the real property, must be 
made a party to all suits affecting it. And 
in an action to foreclose a mortgage, the 
complaint setting out the note and mortgage 
sued on, and alleging that Smith, one of the 
mortgagors, was dead, the administrator of 
Smith not being made a party, and it not ap- 
pearing that any administrator had been ap- 

aie: Held, that the complaint was de- 

ective for want of proper parties. Id. 


175. If a party dies during the pendency 
of an action, and his executors are substi- 
tuted, a personal judgment can not be ren- 
dered against them; but the judginent must 
be mace payable in the due course of admin- 
istration. Atherton v. Fowler, 46 Cal. 323. 


176. In 1849 Lataillade died intestate, at 
Santa Barbara, California. His father-in- 
law, Jose de la Giuerra, without Icgal au- 
thority, took possession of his assets, and 
undertook to settle his affairs. Between 
1849 and 1850 said Jose received five thou- 
sand six hundred and forty-nine dollars 
and fifty cents in money and gold dust, 
belonging to the estate; and, between L.’s 
death and 1853, said Jcse paid persons 
claiming to be creditors of the estate, sixteen 
thousand four hundred and two dollars. 
Letters of administration upon the estate of 
Lataillade were issued in 1857, and, in 1858, 
aera as executors of the last will of said 

ose de la Guerra, presented to such adininis- 
trator their claim for ten thousand seven 
hundred and fifty-two dollars and fity cents, 
balance of pavments by said Jose to L.’s 
creditors over the assets received. Claim re- 
jected, and this suit brought against the ad- 
ministrator for the amount: J/eli/, that Jose 
de la Guerra, so far aa the common law gov- 
erns the case, was an executor de son tort, 
and hence the plaintiff can not recover; that 
their testator acquired no rights by his pay- 
ment of debts over and above the value of 
asscta received, and could not thus make 

liimself a creditor of the estate. 
De la Guerra v. Packard, 17 Cal. 182. 

See sec. 230. 


LIMITATIONS. 


177. The theory of the statute of limita. 
tions supposes that the claimant may sue or 
prosecute his action, and that it is by his 
own default suit is not brought by him. But 
upon or after the death of the judzment 
debtor, the plaintiff’s right of action ceased. 
The statute substituted the presentation of 
the claim for suit, allowing the administra- 
tor to acknowledge it and lacs it on the list 
of recognized debts of the estate; but the 
right to sue does not come from the existence 
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of the claim and the non-payment, but comes 
from the refusal of the executor to acknowl- 
edge it as a just claitn against the estate. 
This right, therefore, does not accrue until 
the presentation of the claim, and the party 
is not bound to present it until after publica- 
tion of the notice required by the statute; 
and we think it would be unjust to hold that 
the claim was barred by the statute when the 
claimant was in no legal default. 
Quivey v. Hall, 19 Cal. 97. 
178. The statute of limitations does not 
begin to ren when no administration ex- 
ists on the decedent’s estate at the time the 
cause of action accrucd. 
Smith v. Hall, 19 Cal. 85. 
179. A claim is not barred in one year 
after the issuance of letters by virtue of sec- 
tion 24 of the act of limitation, if it was 
not due at the time of his death. Id. 


180. Where D. had a running account 
with L. from 1838 to 1849, at which time L. 
died intestate, and no administration was 
had on his estate until 1857; and D., within 
one year after the grantiny of letters of al- 
ministration, comnmenced his suit on said ac- 
count against the estate: J/eld, that the suit 
was commence: in time. 

Danglada v. De la Guerra, 10 Cal. 386. 


181. The fact that a long period intervened 
between the death and the administration 
taken on the estate can make no diflerence. 


Id. 
See Tynan v. Walkcr, 35 Cal. 634. 
See secs. 254, 255, 262, 263. 


Proceedings in. 


182. In actions upon joint and several 
contracts or obligations, an administrator 
can not be joined with the survivor, because 
the one is sued de bonis testatoris, and the 
other de bonis propriis. 

Humphrey v. Yale, 5 Cal. 173. 
May v. Hanson, 6 Id. 642. 


183. Where a bill for the foreclosure of 

a mortgage made by the deceased is filed 

against the executor, and no averment of 

presentation and rejection of the account is 
made in the bill, it is demmurrable. 

Ellissen v. Halleck, 6 Cal. 386. 


184. The general right to sue an adminis- 
trator being taken away by the statute, the 
declaration must bring the case within the 
exception so as to give the court jurisdic- 
tion. Id. 

185. Where an administrator does not set 
up his privileges by demurrer or answer, but 
suffers judgment to go by default, it is a 
confession that he is properly sucil. 

Hentsch v. Porter, 10 Cal. 555. 

186. Where an administrator is sued in 
equity by the people to compel him to pay 
over to the county treasurer money collected 
by the intestate, as tax collector: J/eld, that 
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he occupied the position of one who takes 
ossession, without authority, of property 
longing to another, and that he may be 

treated as a trustee ‘‘de son tort.” 
People v. Houghtaling, 7 Cal. 348. 


187. Though the defendant in such an 
action be described in the caption of the 
complaint as administrator, yet the facts 
show that it is not sought to charge him as 
aiministrator, and no relief is sought against 
the estate: Held, that the objection that he 
is sued in his representative capacity 1s 
untenable. Id. 


188. Actions against an estate can not be 
sustained until the appvintment of an admin- 
istrator, and the complaint must show a 
presentation to him for payment. 

Harwood v. Marye, 8 Cal. 580. 


189. Where, in an action against an ad- 
ministrator, the complaint is founded upon 
an instrument alleged to have been executed 
by the intestate, it is not necessary undcr 
the statute that the administrator should 
deny the signature of the intestate on 
oath. It must be proved. 

eath v. Lent, 1 Cal. 410. 


190. In case of a mortgage debt due by 
the estate of a deceased person, which has 
been allowed by the executor and the probate 
judge, there is no necessity for a foreclosure 
acainst the estate, and the policy of the law 
being against burdening an estate with un- 
necessary costs, such a bill will not lie. 

Falkner v. Folsom’s Executors, 6 Cal. 412. 


191. In an action against an adininistra- 
tor, the court should, if asked, charge the 
jury as to the statute time within which 
the action could be brought when the claim 
is rejected. Benedict v. Hoggin, 2 Cal. 385. 


192. It is error in the court to refuse to 
instruct the jury in accordance with the pro- 
visions of the one hundred and thirty-tifth 
section of the act to regulate the settlements 
of the estates of deceased persons, when re- 
guested so to do, and the evidence shows 
that it is proper and relevant. Id. 


Resignation of. 


193. Upon the resignation of an adminis- 
trator the court must appoint another to re- 
ceive the estate, unless it is in a condition 
for distribution. The probate judge is not 
a fiscal agent, and can not order the money 
to be paid into court. 

Willson v. Hernandez, 5 Cal. 443. 


194. An administrator can not resign by 
permission of the probate court without 
first settling up his accounts and delivering 
over the estate to his successor appointed by 
the court. The permission given in one case 
by the one hundredth section of the statute 
is @ negative upon the right in others. 

Haynes v. Mecks, 10 Cal. 110. 


195. Though the probate court has no 
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right to accept the resienation of an admin- 
istrator until ho has settled his administra- 
tion accounts, such an acceptance of his 
resignation is only a voidable error, and 
not void. Id. 


196. The acceptance by the probate court 
of the resicnation of an administrator is 
sufficiently established by the appointment 
of his successor. Id. 


197. Where an administrator filed in the 
probate court his resignation, and on the 
same day the court made an order reciting 
that the administrator had filed his resizna- 
tion, and requiring him to turn over to the 
public administrator all the effects of the es- 
tate, and that he settle with the public ad- 
ministrator by the first day of the next 
term, and when such settlement should be 
fully made, the administrator and his sure- 
ties be released, and where no final settle- 
ment was made: //eld, that such act was an 
acceptance on the part of the court of such 
resignation. Id. 


198. The fair inference to be drawn from 
section 100 of the ‘‘act to regulate the set- 
tlement of the estates of deceased persons,’’ 
is, that the permission given an executor or 
aluiinistrator to resign in the case specitied 
i8 & Devative on such right in all others. Id. 


199. The court had nv right to accept 
the resignation of the administrator until he 
had settled his account with the estate. Id. 


200. If the administrator or executor of 
an estate resigns his trust, and an order is 
made by the pelea court accepting the 
resignation, and the resignation and order of 
acceptance are in proper form, when the 
proceeding 1s collaterally questioned in an- 
other court, the presumption is that the 
order accepting the resignation was properly 
made, and that the executor or administrator 
had settled his accounts and delivered up all 
the estate to some person appointed by the 
court. Lucas v. Todd, 28 Cal. 182. 


201. A resignation is not a matter al.so- 
lutely in the power of an administrator to 
be made at any time he may choose. The 
statute only confers upon him a conditional 
right to resign, and the statutory conditions 
must be complied with, or dispensed with b 
the court, betore a resignation tendered will 
take effect. Haynes v. Mecks, 20 Cal. 258. 

202. The probate court has no power to 
accept the resignation of an administrator 
until he has first settled his accounts with 
the estate. Id. 

Haynes v. Meeks, 10 Cal. 110. 


Removal—Rerocation of Letters. 


203. Where the law does not declare the 
vacancy as a consequence flowing from a 
particular event, a revocation of the let- 
ters of the first administrator, he being 
still living, is essential to the appointment 
of another person to succeed him. The only 
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competent proof of a revocation of Ictters in 
such case is an order of tue court directing 
it, Haynes v. Mceks, 20 Cal 258. 

204. When letters of administration 
have been granted to any other person than 
the surviving husband or wife, the child, 
father, mother, or brother of the intestate, 
and either of the persons occupying that re- 
lation to the decease, present a petition to 
the probate court to have the letters of ad- 
ministration revoked, and to be appointed in 
place of the incumbent, it is the lucy of the 
probate court to make the revocation, and 
appoint the petitioner, if he or she be com- 
petent to perform the duties of the trust. 

Estate of Pacheco, 23 Cal. 476. 

20S. An existing administrator is not re- 

moved, simply by torce of the appointment 

of another person a3 administrator. The 

otlice must first become vacant before a 
second appointment van be made. 

Haynes v. Meeks, 20 Cal. 288. 

See S. C., 10 Cal. 110. 

206. If an cxecutor is removed on com- 
plaint of an heir, for mismanagement, it is 
not an abuse of the discretion of tue court, 
with respect to Costs, to direct the costs to 
be paid out of the funds of the estate. 

Estate of Mullins, 47 Cal. 450. 


207. The power of the probate judge to 
remove in hs discretion an administrator 
for any of the causes named in the statute 
will uot be interfered with by the appellate 
court, unless it should be clearly shown that 
there has been a gross abuse of discretion. 

Estate of Deck v. Gherke, 6 Cal. GGG. 


Compensation. 


208. Section 222 of the act to regulate 
the sctflement of the estates of deceased 
persons allows compensation to the execu- 
tors according to the rates established, upon 
the whole value of the estate, both real 
and personal; but this rule only applies 
where the administration is complete, and 
the estate is finally settled. 

Ord v. Little, 3 Cal. 287. 


209. Where the administrator resigns, 
or is removed, leaving the administration 
complete, there is no fixed rule of com- 
pensation. The probate court should appor- 
tion it, in reference to the compensation 
fixed by law for the whole, according to 
sound judgment, Id. 


210. In such a case it is the duty of the 
probate court toexamine into the nature and 
value of the services rendered, and com- 

xaring as well as possible that which has 
ee one with what yet remains to be done 
in the course of administration, to apportion 
the compensation which has been fixed by 
the law for the whole, according to sound 
judgment. Id. 


211. An administrator being compelled ! 
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by law to hold, protect, and guard funds 
coming into his hands, which he has reason 
tu believe to be asscts of the estate, until 
the rizht to the funds can be determined, is 
entitled to his commissions thereon. 
Wells v. Robinson, 13 Cal. 133. 
212. The district court has no jurisdic- 
tion over the allowance or apportion- 
ment of the commissions of executors and 
administrators. Hope v. Jones, 24 Cal. 89. 


213. A co-executor who takes no care 
or charge upon himself touching the cstate 
or any part thereof, collects no debts, makes 
no disbursements, and thus renders no serv- 
ice whatever, is not entitled to any share 
in the commissions, Id. 


214. The partnership relation does not ex- 
ist between Cco-executors, and they have 
no joint interest in the commissions allowed 
by law for their services in administering 
upon the estate. 

215. The share of the commissions to 
which co-cxecutors are respectively entitled 
is not ascertained by any established rule of 
law, but upon the principle of equity. Id. 

216. Each co-executor may keep a sepa. 
rate account, and present the same for final 
settlement, and each is chargeable with the 
full amount of assets that have come into his 
hands, and is entitled to be credited with all 
disbursements Icyally made by him on bchalf 
of the estate; and tho probate court should 
fix the compensation of each in proportion to 
the service rendered. Id. 


217. When no compensation has been 
provided by the will, executors are entitled 
to Commissions on all the estate which 
comes into their hands, and for which they 
are held responsible. 

Estate of Isaacs, 30 Cal. 105. 

218. In the settlement of an administra- 
tor’s annual account he should be charged 
with the amount of his own note to the de- 
ceased, if there is one, and the interest there- 
in stipulated to be paid. 

Estate of Minor, 40 Cal. 565. 

219. An administrator's Commissions 
should not be allowed to him in the settle- 
ment of his annual account, but such com- 
missions are to be ascertained and allowed 
liim when he has rendered his final account, 
and the estate is ready for distribution. Id. 


220. An administrator can not set off his 
commissions on the settlement of his annual 
account against a sun due by him to the in- 
testate, and with which he ischarged. — Id. 


221. If the intestate in his life-time had 
contracted for the services of another for one 
year, at stipulated wages per month, and died 
svon after, and the cmployce continues to 
perform the services for the year with the 
ausscnt of the administrator, and his services 
are necessary for the protection of the estate, 
the administrator should be allowed the 
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wages paid hiin in the settlement of his ac- 
count. jd. 


222. As affording a basis for the allow- 
ance of an admini:trator’s commissions, the 
value of the estate which has been takeh 
into possession, and having been in possession 
has been accounted for, is alone to be re- 
garded. Estate of Simmons, 43 Cal. 543. 


223. The probate court should not allow 
an administrator fees or commissions for 
property which does not come into his 
hands, but which is in the possession of 
other parties, who claim title toit adversely 
to the estate, even though it is appraised and 
included in the inventory. Id. 

224. If expenses are incurred in attempt- 
ing to administer, the administrator should 


be allowed them, so far as they are necessary. 
Id. 


225. The appellant was appointed admin- 
istrator of the deceased, but the order was 
afterward reversed on appeal: //rld, that he 
was not entitled, upon accounting, to an al- 
lowance for attorney fees and costs ex- 
pended by him in the contest. 

Estate of Barton, 55 Cal. 87. 


226. Upon a contest for the administra- 
tion, the cstate certainly should not bear the 
expense of the losing party; and the question 
stated but not decided, whether it should 
bear the expense of the winning party. Id. 


227. There is but one aggregate sum to 
be allowed as cominisaions for administration; 
and in case of a change of ad.ninistrations, 
the court has no basis upon which to make 
an apportionment between the administra- 
tors, until the close of the estate. The out- 
going administrator is therefore entitled 
upon the settlement of his account only, to 
commissions for the portion of the estate 
fully cdministered by him, and for his pro- 
portion of the bulance of the commission must 
wait until the final settlement of the a 

Id. 


228. A person acting as executor under 
void letters testamentary is not entitied to 
commissions, fecs, or charges. 

Estate of Frey, 52 Cal. 658, 


INVENTORY AND COLLECTION OF 
EFFECTS. 

229. Where a full inventory of all the 
effects of the deccased is embodied in a 
will, it sees to be unnecessary for the ex- 
ecutors to make out a new inventory; at all 
events, their neglect or omission to do so 


will not invalidate the will. 
Panaud v. Jones, 1 Cal. 488. 
230. In this state, all the property, both 
real and personal, belonging to tue estate of 
a decease. person, goes into the possession 
of the administrator, wio is therefore a 
necessary party to all suits affecting it. 


231. Under the statute, the right to the 
possession of the real property of an in- 
testate remains exclusively with the admin- 
istrator, until settlement or distribution. 

Meeks v. Hahn, 20 Cal. 620. 


232. Money received by an administra- 
tor in payment for goods sold hy his in- 
testate as factor upon a ded credere commis- 
sion, forms no part of the assets of the 
estate, and may be recovered by the con- 
sinor in an action for money had and re- 
ceived. Stanwood v. Saye, 22 Cal. 516. 


233. A debt due to the intestate is a 
personalty, and does not descend tw the heir 
like realty, but vests in the administrator, 
who has the sole right to maintain actions to 
collect the same, and it is error to juin the 
heir as plaintiff with the administrator in 
an action to enforce its collection. 

Grattan v. Wigyins, 23 Cal. 16. 

234. Administrator's possession can not 
be questioned. When an administrator has 
sjuallified: and received letters, he is entitled 
to the assets of the estate wherever they 
may be; and if he has obtained possession 
of a note, no matter from whom, the de- 
fendant can not, in an action brought on it, 
object that it is not properly in his custody. 

Lucas v. Todd, 28 Cal. 182. 

235. The wife’s interest in community 
property is subject tothe payment of the 
debts of the estate, and is an assct for that 
purpose in the hands of the administrator. 

Harp v. Calahan, 46 Cal. 222. 


CLAIMS AGAINST THE ESTATE. 
What Constitute Claima. 


236. In ‘‘the act to regulate the settle- 
ment of the estate of deccased persons,” the 
words cliimant and claim are used as synony- 
mous with the words creditor and leval de- 
mand. It was not the scope and purpose of 
this action to estabiish claims against the 
estate, to be paid out in due course of ad- 
ministration. Gray v. Palmer, 9 Cal. 616. 

237. The term ‘‘claims,” as uscd in the 
act, does not embrace mortgage liens, but 
has reference only to such debts or demands 
against the decedent as might have been en- 
forced against him in his life-time by personal 
actions for the recovery of money, and upon 
which only a money judyment could have 
been rendered. Fallon v. Butler, 21 Cal. 24. 

233. The word ‘‘claim,” as used in the 
act concerning the estates of deceased per- 
sons, When it speaks of claims against an es- 
tatc, is broad enough to include a mortgage. 

Kllis v. Polhemus, 27 Cal. 350. 

239. A note secnred by mortgage ts a 
claim against the estate, but the wortgace 
given to sccure the note is not such claim. 1d. 

240. The word ‘‘claim,” as used in the 


Harwocd v. Marye, $ Cal. 580. ; one hundred and thirty-tirst section of the 
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act concerning the estates of deceased per- 
sons, includes mortgages as well as claimg at 
large against the estate. Id. 


241. Such a demand (see facts) is not a 
claim, in the sense of the statute, against the 
estate of the deceased. Suit was proper'y 
brought in the district court, and the ad- 
ministrator was a proper party for the pur- 

se of liquidating the amount of the in- 

ebtedness. Carr v. Caldwell, 10 Cal. 380. 


242. Such words are used synonymously, 
and in the probate act have reference to such 
debts or demands against the deccdent as 
might have been enforced against him in his 
life-time, by personal action, for the recovery 
of money, and upon which only a money 
judgment could have been rendcred. Such 
definition does not include a family allow- 
ance. Estate of McCausland, 52 Cal. 568. 


A fiddavit to Accompany. 


243. By section 141 of the act to regulate 
the estates of deceased persons, judgments 
are exempted from the provision of section 
131, requiring an affidavit to be attached to 
the claiins showing that it is due, and that 
there have been no payments, and are no 
offsets. Cullerton v. Mead, 22 Cal. 95. 

244. It seems that the affidavit to a claim 
against an estate must be made by the claim- 


aut in person, and not by his attorney in 
fact. Macoleta v. Packard, 14 Cal. 178. 


245. No presentation of a claim to an ex- 


ecutor is effectual, without an atlidavit of its 
justice. Pico v. De la Guerra, 18 Cal. 422. 


Presentation of. 


246. The rule (the presentation of claims 
duly verified) only applies to such claims as 
are debts against the estate, and not to 
expenses incurred or dishursements made 
by the administrator, the policy of the law 
being merely to prevent estates from being 
squandered in uscless litigation. 

Deck v. Gherke, 6 Cal. 666. 


247. Also, that the estate be not wasted 

in unnecessary litigation. 
Ellissen v. Halleck, 6 Cal. 386. 
Falkner v. Folsom’s Executors, 6 Id. 412. 
Deck v. Gherke, 6 Id. 666. 

248. It xeems that the presentation to the 
administrator is the commencement of a 
suit upon it, and stops the running of the 
statute. Beckett v. Selover, 7 Cal. 215. 


249. A claim against a deceased person 
due to his executor or administrator, must be 
presented, duly authenticated, with atiida- 
vits, to the probate judge for allowance, 
within ten months, or it will be barred. 

Estate of Taylor, 16 Cal. 434. 

250. Under the one hundred and thirtieth 
section of the act of 1851, relative ta the 
estates of deceased persons, claims aguinst an 


estate which are due must he presented to 
the executor or administrator as therein pre- 
scribed, and within tie time allowed, or they 
will not constitute a charge against the 
estate. Pico v. De la Guerra, 18 Cal 422. 
252. The period within which the pres- 
entation must be made, is the same in both 
cases, Estate of Taylor, 10 Cal. 482. 
253. Claims against an estate may be pre- 
sented to the executor or administrator there- 
of before his publication of notice to 
creditors to present their claims. 
Ricketson v. Richardson, 19 Cal. 330. 


254. The statute fixing a limitation of 
ten months for the presentation of claims 
against an estate does not commence running 
until a claim becomes absolute. 

Gleason v. White, 34 Cal. 258. 


255. A creditor of the estate of a deccased 
person, who is absent from the state during 
the whole period of publication of the notice 
to creditors, and has no actual knowledge 
of the publication, may present his claim 
to the administrator at any time before tle 
decree of distribution is entered. No other 
proof of absence will be required than his 
own affidavit. Nor will the time for filing 
his claim be limited by the fact of his return 
to the state before the expiration of the ten 
months, within which, by the terms of the 
notice, claims were required to be presented. 

Cullerton v. Mead, 22 Cal. 95. 


256. A claimant of specific property 
not bound to present a claim. ‘ 
Ginter v. Janes, 9 Cal. 643. 


257. The claim of a surviving partner 
for advances to the partnership should not 
be presented to the aiininistiator of the de- 
ceased partner for allowance, until the part- 
nership affairs are wound up; and it may be 
thus presented at any time within ten months 
after the partnership affairs are settled; and, 
if Peipcted: anit may be brought on it at any 
time within three months after its rejection. 

Gleason v. White, 34 Cal. 258. 

258. A suit for the foreclosure of a 
mortgage 1s Leama an equity proceeding; 
and when a district court gains jurisdiction 
of the case for the purpose of foreclosure, it 
has the right to give full relief, and for this 
purpose to decree and execute a sale of the 
mortgaged premises. But when the claim 
has been presented to the administrator afi 
probate court, and allowed, it is otherwise. 

Belloc v. Rogers, 9 Cal. 123. 

259. I. F., defendant’s testator, in consid- 
eration of professional services rendered 
by plaintiff as attorney, in obtaining a settle- 
ment of a certain claim, by which the former 
had obtained two promissory notes for five 
thousand dollars cach, agreed to hold the 
said notes, and to collect them, and to pay to 
the plaintiff one half of the amount received. 
I. F. assigned one of the notes for value, and 
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died, and after his death, the note was paid 
to the assignee. In an action against I. F.’s 
executrix, to compel her to assign and deliver 
the other note to the plaintilf: //eld, that 
upon the payment of the assigned note, the 
plaintiff might have claimed. against the 
estate of I. I*. one half of the amount, and 
that his claim in such case should have been 
presented to the executrix within the time 
prescribed by law; but that he could also 
clect to regard the two notes as constitut- 
ing an entire fund, and to take the unpaid 
note as his share thereof, and that in such 
case it was unnecessary to present his claim. 

Sharpstein v. Friedlander, 54 Cal. 58. 


260. The failure of a creditor of an estate 
to present his claim to the executor for allow- 
ance, within the time fixed by the statute 
after publication of notice to creditors, does 
not extinguish the debt within the sense 
in which payment would extinguish it, but 
merely takes away the remedy of the cred- 
itor, Whitmore v. 8. F. S. U., 50 Cal. 145. 

261. The claim which the creditor of an 
estate may have against the executor, by 
reason of his acts or omissions ag executor, is 
one which becomes fixed in the life-time of 
the executor, and is not contingent on the 
fact that the estate may prove insolvent on 
un account taken after the death of the ex- 
ecutor, and, in the event of his death, such 
claim must be presented for allowance to the 
administrator of his estate within the time 
fixed in the notice to creditors. 

Isstate of Halleck, 49 Cal. 111. 


262. Taxes assessed against the property 
of an estate, pending administration, and 
while the property is 1n the possession and 
under the control of an administrator, are 
not claims against the estate, which must be 
presented to the administrator for allowance, 
under the provisiuns of sections 130 and 131 
of the probate act. The administrator must 
pay such taxes, as expenses in the care and 
manayement ot the estate. 

People v. Olvera, 43 Cal. 492. 


263. No action can be maintained to charge 
the estate of a deceased person upon a money 
demand, unless the claim has been pre- 
viously presented to the administrator for his 
allowance. Eustace v. Jahns, 38 Cal. 3. 


264. If the wife, to secure the debt of the 
husband, mortgages her separate prop- 
erty, and the husband dies, and the holder 
fails to present the claim to the administra- 
tor for alowance, and the mortgage is after- 
wards enforced; whether the widow has a 
contingent claim, which she may afterwards 
enforce against the estate, spoken of, but not 
decided. Sichel v. Carrillo, 42 Cal. 497. 

265. The payee and legal owner ani 
not the equitable owner of a note and mort- 
gace, so long as it remains in his possession 
unassizned, 1s the person to present the same 
fur allowance to the administrator of the 
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estate of the payor, and if he does not so 
present it within the time required by stat- 
ute, itis barred, even if the equitable owner 
resided out of the state, and did not know of 
the death of the payor. 

Marsh v. Dooley, 52 Cal. 232. 


266. Mortgages and liens of record form 
no exception to the rule prescribed by section 
136 of the act to regulate the estates of de- 
ceased persons, and the claims secured by 
them must have been presented to the ex- 
ecutor or administrator, and rejected by him, 
before an action can be maintained on them. 


Ellissen v. Halleck, 6 Cal. 486. 


267. An executor oradministrator, hold- 
ing a debt against the estate of the deceased, 
can not pay himself and claima credit, when 
he has never presented his claim for allow- 
ance to the probate judge. The statute re- 
quires claims against the estate to be pre- 
sented in accordance with its directions, 
whether the claims be held by executors and 
administrators, or by other creditors of the 
deceased, and if not so presented within ten 
months from publication of notice for presen- 
tation, they are barred. 

Estate of Taylor, 16 Cal. 434. 


263. The only dificrence between the 
claims of an executor or administrator, 
and those of other creditors, as to their pres- 
entation after publication of notice, is, that 
the latter must be presented to both the ex- 
ecutor or administrator, and the probate 
judge, and the former only to the fale 

Id., 10 Cal. 482. 

269. An objection that a claim against 
the estate of the intestate has not ben pre- 
sented to the administrator for allowance or 
rejection, if not made in the court beiow, 
can not be raised in tiic supreme court. 

Coleman v. Wocdworth, 28 Cal. 567. 


270. An objcction, that a claim was never 
presented to the administrator, can not be 
made after a decrec allowing it. 

Estate of Cook, 14 Cal. 129. 


271. The non-presentation of the claim 
to the administrator is, in its nature and ef- 
fect, nothing more than a matter of abate- 
ment. It defeats only the plaintiff’s present 
right to recover, and such an objection to 
the complaint must be made for the first 
time in the court below. 


Hentsch v. Porter, 10 Cal. 555, 


272. The non-presentation of a claim 
against the estate of a deccased person, to 
the administrator, will not deprive the dis- 
trict court of jurisdiction over such claim. 

Td. 

273. The sections of the probate act re- 
quiring judgments against administrators, 
and claims against the estate which have 
been aliowed, to be filed in the probate court, 
are merely directory. 

Estate of Schroeder, 46 Cal. 304. 
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274. A claim verified, and filed with the 
county clezs, but not presented to the ex- 
ecutor, is no charge upon the estate. 

Pico v. De la Guerra, 18 Cal. 422. 

275. A mortgage given by the deceased 
upon property which, after his death, be- 
comes general assets of the estate, must be 
prescnted for ailowance to the cxecutor or 
adininistrator and probate judge, within the 
time fixed for the presentation of claims 
ayainst the estate, and if not so presented, 
can not be entorced in equity, even if no 
claim is made avainst the estate for a deti- 
clency. Pitte v. Shipley, 46 Cal. 154. 


276. A mortgace debt which is a lien on 
property, the title to which is in the cstate 
or in which the estate has a residuary inter- 
est, which constitutes a fund for tho pay- 
ment of debts, and is or may be subject to 
distribution, must be presented to the exec- 
utor or administrator and probate judge for 
allowance within the time required by the 
probate act, or it can not be enforced in 
equity, even if no claim is made against the 
estate for a deficiency. 

Harp v. Calahan, 46 Cal. 26. 


277. The cases heretofore decided by the 
supreme court, in relation to the presenta- 
tion of a mortgage claim for allowance by 
the administrator or executor (except Pitte 
v. Shipley, 46 Cal. 154), refer to mortgages 
which were a lien on property which did not 
belong to the assets of the estate. Id. 


278. An administrator can not waive 
the necessity of presenting a claim for 
allowance. Id. 


279. The statute does not provide for the 
approval of a contingent claim; and 
where such claim is presented to the execu- 
tor and the probate judge, and is by them 
allowed, such allowance dies not give valid- 
ity to the claim as a judgment against the 
estate. Pico v. De la Guerra, 18 Cal. 422. 


280. Contingent claims and claims not 
due dv not come within the first clause of 
section 130 above named; they may be pre- 
sented to the executor, etc., within ten 
months after becoming due or absolute. 
But, after becoming due or absolute, they 
must be presented according to the se 

Id. 


281. Under the two hundred and forty- 
fourth section of the statute, a contingent 
claim may be presented to the ieee judge, 
without the atlidavit requircd by section 131; 
and the efiect might be to cause the money 
to which the party may be prospectively en- 
titled to be paid into court. But this does 
not relieve the party from the necessity of 
presenting such claim to the executor after 


it becomes absolute. with the proper afh- 
davit, before he can be compelled to act on 
it. Id. 


282. We see in the one hundred and 
: 80 
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thirtieth section no authority for the pres- 
entation of a contingent claim or a claim 
not due. The plain effect of the section is 
to ignore all claims which are due, unless 
such claims be presented astherein prescribed; 
and the last clause of the section 1s simply a 
proviso exempting claims not duc, and con- 
tingent claims, from the operation of the first 
clause, and making a new provision for then, 
namely, that they may be presented within 
ten months after becoming absolute labil- 
itivs, or reaching maturity. But this does 
not do away with the necessity of present- 
ing them to the executor after this character 
attaches to them. If the claim shows on its 
face that it is a mere contingent claim, or 
not due; that is, if it shows that it 1s no pres- 
ent liability against the estate, it is not per- 
ceived how the mere act of the executor in 
approving it, whether that action be in con- 
juuction with the ec parte act of the probate 
judge or not, could give it validity as a 
judgment. But it is enough to say that the 
act makes no provision for the approval of a 
claim of this sort, such as the indorsement 
on the letter in question would imply, if 
any implication could arise froin it, and the 
ambiguous language indorsed does not bear 
such construction, and could uot legally have 
such effect as is imputed. Id. 


283. When the family residence, the com- 
mon property of the husband and wife, is 
mortgaged, and the husband afterward dies 
and the premises are then set apart by the 
probate court for the use of the widow and 
tamily, it is not necessary to present the 
mortgage claim to the administrator for 
allowance, before suit to enforce it, provided 
no claim is made against the assets of the 
estate for a deficiency. 

Schadt v. Heppe, 45 Cal. 433. 


284. E. P. R., administrator of an estate, 
presented to the probate judye for allowance, 
a claim against the estate, based, in part, 
upon @ promissory note executed to him by 
the deceased, and, in part, upon a judgment 
against the deceased in favor of one E. R., 
ot which E. P. I. was the equitab!e owner, 
but of which no assignment had been made 
to him, and the claim was allowed by the 
judge. Upon a subsequent application for 
the sale of real estate, it was objected to the 
claim, that the judgment had never been 
assigned to E. P. R., and that the claim was 
not accompanied by a certificd or other copy 
of the judgment: //eld, that the claim was 
properly presented in the name of E. P. R., 
and that under the law as it stood, at the 
time it was presented, it was not necessary 
that it should be accompanied by a copy of 
the judgment. 

Estate of Crosby, 55 Cal. 574. 


Allowance of. 
285. Where there are two or more ad- 
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ministrators, the allowance of a claimagainst 
the estate by one is the act of all, and bind- 
ing upon all. Willis v. Farley, 24 Cal. 490. 


286. A verbal allowance of a claim 
against an estate by an executor or adminis- 
trator, gives the claimant no cause of action. 

Pitte v. Shipley, 46 Cal. 154. 

287. A legatee who has been represented 
by counsel at the allowance of accounts 
against the estate will not be allowed, after 
a lapse of time, to come in and have the al- 
lowance set aside on a mere general aver- 
ment of newly discovered evidence. 

Villiams v. Price, 11 Cal. 212. 


288. A general averment of diligence will 
not do. ‘The bill should state how and why 
the facts could not have been discovered at 
the time. Id. 


289. In such a case, it is not sufficient to 
allege ignorance at the time of allow- 
ance, but the plaintiff must go further, and 
show that he could not, with the use of due 
diligence, unmixed with any negliyence on 
his part, have made himself acquainted with 
or ascertained the existence of the facts. Id. 


290. By our probate law, claims against 
an estate, which have been allowed by an 
administrator and the probate judge, have 
the force and effect of judgments; and it 
is error in the probate court tu reject, on the 
final settlement of the administrator’s ac- 
counts, suins paid by him on claims so al- 
lowed. Deck’s Estate v. Gherke, 6 Cal. 666. 


291. But this rule applies only to such 
claims as are debts against the estate, and 
not to expenses incurred or disbursements 
made by the administrator, the policy of the 
law being merely to prevent estates from be- 
ing squandered in useless litigation. Id. 


292. The allowance of a claim against an 
estate by the executor and probate judge is 
a judsment in no other sense than a judicial 
determination of the estate's indebtedness 
in a specified sum to a particular person. 
Before such claim passes into a final judg- 
ment, there must be a decree of the probate 
court directing it to be paid. 

Magraw v. McGlynn, 26 Cal. 420. 


293. The allowance of a claim against an 
estate by an executor or administrator and 
the probate judge has the force and effect of 
a judgment, to be paid in due course of ad- 
ministration; but it is doubtful whether this 
judgment would bind another creditor of the 
estate who is not a party to it. 

Estate of Hidden, 23 Cal. 362. 


294. The allowance of a claim, due and 
not contingent, by the executor, and its ap- 
proval by the probate judze, according to 
the statute, fixes the obligation upon the es- 
tate as a jud rment. 

Pico v. De la Guerra, 18 Cal. 422. 


295. To allow a claim, the only evidence 
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of which is a check drawn in favor of plaint- 


iff by defendant, is gross error. 
Headley v. Reed, 2 Cal. 322. 


296. There is no doubt that the allow- 
ance and approval of the claim is a quasé 
judgment, binding as between the parties. 
But the heirs of the deceased have a right to 
go behind the allowance and approval, and 
to require pruof of the original indebtediness 
after petition and notice for the sale of real 
estate to pay debts. And, on the hearing of 
such petition, it 1s error in the probate judge 
to refuse to hear testimony that the deceased 
did not die in the county where the estate is 
being administered, and also to refuse to al- 
low the heirs to question the justice of the 
claims allowed. 

Beckett v. Selover, 7 Cal. 215. 


297. A decree of the probate court or- 
dering a claim to be paid, rendercd on pe- 
tition of the administrator, and witlout ob- 
jection by him, is final and conclusive, and 
can not be assailed collaterally, nor di- 
rectly, on the ground that it was rendered 
on insufficient evidence. 

Estate of Cook, 14 Cal. 129. 


298. A mortgage debt due by the es- 
tate of a deceased person stands in the same 
ition as any other debt, and its allowance 

Ly the executor and probate judge gives to 
the claim all the virtues and properties which 
a judgment against executors can have under 


our system. 
Falkuer v. Folsom’s Executors, 6 Cal. 412. 


299. There being no necessity for a fore- 
closure suit against an estate, where the 
claim has been allowed, and the policy of the 
law being against burdening an estate with 
unnecessary costs, such a bill will not lie. Id. 

See secs. 435, 436. 

Rejection of. 

300. Where, on the presentation of a de- 
mand against an estate to the executor 
thereof, as provided in section 132 of the 
probate act, the executor neglected to in- 
dorse thereon his allowance or rejection 
thereof, but held the same for more than ten 
days: /feld, that the claim only becomes a 
rejected claim on the expiration of ten days. 

Rice v. Inskeep, 34 Cal. 325. 

301. The provision of section 130 of the 
act to regulate the estates of deceased per- 
sons, that it must appear tothe “satisfaction 
of the administrator and the probate judge” 
that the claimant had no no rice, gives to 
those otlicers no power or right to arbitrarily 
say they are not ratisficd, and to therefore 
reject aclaim. Anafhdavitof the claimant, 
showing to the satisfaction of a reasonable, 
fair, and impartial mind that he had no 
notice, is all that is required. 

Cullerton v. Mead, 22 Cal. 96. 

302. Whcre an administrator rejects a 
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legal claim against the estate, and the claim- | been approved and allowed by the adminis- 


ant afterwards sues and recovers judgment 
therefor, he is entitled to interest from the 
time of presenting his claim to the adminis- 
trator. Pico v. Stearns, 18 Cal. 376. 
303. Where the account presented to an 
administrator for allowance contains an item 
for interest, and the face of the paper does 
not show that interest results necessarily 
from the facts stated as constituting the 

claim, interest is not recoverable. 
Aguirre v. Packard, 14 Cal. 171. 


Contesting Claims. 


304. When the account of a claimant is 
contested, and he applies for leave toamend, 
by filing a more full and particular ac- 
count, the amendment should be allowed. 

Estate of Hidden, 23 Cal. 362. 


305. Where issue has been joined as to 
the truth of the claim, the creditor may 
have it tried before the probate judge, or 
certified to the district court for trial before 
a jury. Beckett v. Sclover, 7 Cal. 215. 


306. The one hundred and forty-first sec- 
tion of the act relating to the estates of de- 
ceased persons applies only to money judg- 
ments, or to such portions of other judg- 
ments as require for their satisfaction execu- 
tion ayainst the gencral property of the 
deceased. Cowell v. Buckelew, 14 Cal. 641. 


307. Tor all purposes connected with the 
alministration of the common property, the 
debts of the community are to be re- 
; vatinee not as the mere private, individual 

ebts of the husband, but as debts of both 
husband and wife. 
Packard v. Arellanes, 17 Cal. 525. 


308. No special remedy is provided by 
our statute for the enforcement of the claims 
of creditors of the community dissolved 
by the death of tho wife, or the protection 
of persons interested in its property; but the 
general powers of courts are adequate to 
give relicf. Id. 


309. A legatee who has becn represented 
by counsel at the allowance of accounts 
against the estate will not be allowed, after 
a lapse of time, to come in and have the 
allowance set aside on a mere general aver- 
ment of newly discovered evidence. 

Williams v. Price, 1] Cal. 212. 


310. It is error in the court to refuse to 
instruct the jury in accordance with the pro- 
visions of the one hundred and thirty-fifth 
section of the act to regulate the settlement 
of the estates of deceased persons, when re- 
quested so to do, and the evidence shows 
that it is proper and relevant. 

nedict v. Hoggen, 2 Cal. 385. 

311. Where an attorney at law had 
resented a claim against an estate for fecs 
ie professional services rendered the 
decedent in his life-time, and the claim has 


trator and the probate judge: J/eld, that it 
could not be subsequently attacked by the 
administrator on the ground that the services 
were rendered under an agreement for con- 
tingent fees only, or that the services were 
not worth the amount charged and allowed. 

Estate of McKinley, 49 Cal. 152. 


SALE OF PROPERTY. 
In General. 


Slla. Sales by executors and adminis- 
trators under our probate system, are judi- 
cial; and the contract need not be in writing 
'eleertaep by the parties. The statute of 
rauds does not apply to such a case, the sale 
being made by the court. 

Halleck v. Guy, 9 Cal. 181. 


312 The only effect of an administrator’s 
deed is to convey to the purchaser tho title 
of the deceased. Such adeed can contain 
no warranty of the title. The bidder is 
bound to examine the title for himself; and 
the rule of caveat emptor applies to these 
sales. Id. 


313. A substitution of one bidder for 
another at executor’s sale, who fails to com- 
ply with the terms of sale, can not affect the 
validity of the sale. The order directing the 
sale, and the order confirming it, give validity 
to the purchase. ld. 


314. A purchaser at executor’s sale, under 
an order of the probate court, can not refuse 
to pay the purchase money on the ground 
that the notico of sale stated a good title, and 
that tha title was not good. The sale was 
stated in the notice as a probate sale; the 
bidder knew its character, the effect of the 
deed, and is bound to examine the title for 
himself. In these sales, caveat emptor is tlie 
rule. Td. 


315. Where the terms of sale were one 
half of the purchase money cash, and thie re- 
inainder in ninety days, with interest from 
date of sale at the rate of one per cent. per 
month, and the purchaser elected to pay the 
whole amount down: //eld, that the pur- 
chaser is entitled to a reduction for the in- 
terest on onc half of the purchase money. Id. 


316. Where the resignation of an admin. 
istrator has been improperly accepted, and 
the acceptance is voidable for error, but not 
void; the successor of the administrator so 
resigning having sold land under the order of 
the probate court: J/ell, that the purchaser 
could maintain ejectment ayaint a grantce 
of the heir; as, whether the sale be void or 
voidable, the purchaser who has paid tho 
debts of the estate, should have a hen upon 
the estate for his purchase money. 

Haynes v. Meeks, 10 Cal. 110. 


317. But having exercised the right so to 
do, the error of the court was inercly voida- 
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ble, and can not be taken advantage of col- 
laterally. ; Id. 


318. But semble that a direct proceeding 
to set aside the sale would be preferable. It 
may be a inatter of grave doubt whether a 
sale of real estate without sufficient no- 
tice, would be void or merely voidable. The 
sule being a proceeding in rem, there may not 
be any sufficient reason for holding it void by 
reason of a defective notice. Id. 


319. An act of the legislature authoriz- 
ing an administrator to sell real property be- 
longing to the estate of his decedent, except 
in satisfaction of the lien of creditors, for the 
support of the family, or to pay the expenses 
of administration, is unconstitutional. 

Brenham v. Story, 39 Cal. 179. 


320. If the probate court makes an order 
applying the proceeds of the sale of a 
special bequest, made by the testator, to 
the payment of a debt, the executors can not 
object that there are other special bequests 
besides that thus applied. 

Estate of Moulton, 48 Cal. 191. 


321. If a special bequest is applied to the 
payment of a debt, and there are other spe- 
cial bequests, the remedy of the one whuse 
special bequest is thus applied, is to seck 
contribution from the others. Id. 


322. If the real estate has been sold, and 
if an order is made by the probate court ap- 
plying the proceeds of a special bequest of 
personal property to the payment of a debt, 
it will be assumed that the personal estate 
not specially bequeathed has been thus ai 
pled, and that it was necessary thus toapply 
the proceeds of the special bequest, if the 
record does not show the contrary. Id. 


323. When the probate court makes an 
order applying the proceeds of a special be- 
quest to the payment of a debt, and the will 
is not iu the record, it will not be assumed 
tiiat the probate court erred, in adjudzing 
that the intention of the testator could be 
carried into eliect, and yet sell tue speciak he- 
quest. Td. 

324. In an application to the probate 
court to sell real estate to pay the debts of 
the estate, a judgment recovered against 
the administrator is prima facie evidence 
of the indebtedness of the estate, as 
azainst the devisee of the real estate, or his 
grantee. Estate of Schroeder, 46 Cal. 304. 


325. Courts of probate have the power, 
and it is their duty, to refuse an order for 
he sale of real estate, where there has been 
such delay in making the application as to 
umount to laches. So held (upon the facts 
stated in the opinion) ina case where seven- 
taen years had elapsed from the date of the 
allowance of claims hefore the application 
was mede. Estate of Crosby, 55 Cal. 574. 
326. A proceeding in the probate court 


cial proceeding of a civil nature,” and, 28 


such, subject to the limitation prescribed by 

section 363, code of civil procedure; but 

held, unnecessary to decide the question. Id. 
See sec. 401. 


Petition for Sale of Real Estate. 


327. A petition to the probate court for 
the sale of real estate must describe the 
condition of the land to be sold, and a 
clause in the statute, that a failure to give 
such description shall not invalidate the pro- 
ceedings if the defect is supplied by proof 
and stated in the decree, does not apply 
when the petition is attacked by demurrer, 
or when the objection is taken upon appczal 
from the order of sale. 

Estate of Smith, 51 Cal. 563. 


328. The petition for the sale of real cs- 
tate considered in this case, Avid to be suf- 
ficient under section 155. probate act. 

Richardson v. Musser, 54 Cal. 196. 


329. The power of the probate court to 
order a sale of the real estate of the deceased 
results from the fact that the personal estats 
in the hands of the administrator is insufii- 
cient to pay debts, etc. 

Stuart v. Allen, 16 Cal. 473, 

330. The authority of the probate 
court to order a sale of real property of an 
intestate is derived from the statute, and can 
only be exercised in cases specially designated. 

Haynes v. Meeks, 20 Cal. 233. 

331. After the guardian ad litem in this 
case had appeared and consented to an order 
of sale, the court had jurisdiction over the 
subject and the parties. At what time, after 
this, the court should act on the petition, was 
within its discretion. 

Stuart v. Allen, 16 Cal. 475. 


332. To the exercise of jurisdiction, in 
ordering a sale of the real estate, it is not 
necessary that there should bea literal com- 
pliance with the directions of the statute. 
A substantial compliance 1s enough. Nor ig 
it essential that there should be ia the petition 
itself, and withoutreference toany other paper 
or thing, a statement of these facts. The 
main fact required, is the averment of the in- 
suthciency of personal assets, and mere for- 
mal defects in the mode of statement would 
not affect the jurisdiction. Id. 


333. So far as the question of jurisdiction 
is concerned, it is immaetcrial whether the 
statements of the petition be true or not; the 
jurisdiction rests upon the averments of the 
petition, nut upon their proof. Id. 


334. The question, argued hy Justice Bald- 
win, in Gregory v. McPherson, 13 Cal. 562, 
as to the necessity of setting forth, in a peti- 
tion by an executor to sell real estate, as a 
jurisdictional fact, the amount of personal 
estate that has come to his hands, is still open 


for the sale of real estate is perhaps ‘‘a spe- | in this court, that case not being authority, 
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because the justices deciding it did not con- 
cur in the grounds of their judgment, as oy 
pears in the report. Id. 


335. In this case tho petition and in- 
ventory referred to therein are to be regard- 
ed as onc paper, so far as concerns a state- 
ment of the facts which they contain; aud 
when the petition statés that tho personal 
property of the estate, which will be shown 

y the inventory, is insutiicient, this aver- 
ment, though informal and indirect, is equiva- 
lent to saying that the personal cstate men- 
tioned in the inventory is still on hand, and, 
therciore, undispused of. The statement is 
of a fact existing at the time of the tiling of 
the petition, and that fact is, that the prop- 
erty of the estate is shown by the inventory, 
and is insufficient to pay the debts, etc., and 
if it be the property of the estate, it has not 
been disposed of. Id. 


336. The prayer of the petition in this 
case is in the alternative, and, therefore, the 

tition, as a pleading, was defective, but 
this defect does not go tu the jurisdiction of 
the court; but, if the true construction of thie 
petition be that it prays for a sale only in thie 
event that the avreement with plaintiff is not 
comirmed, still, perhaps, even then, the 
jurisdiction of the court would not be af- 
fected. 


337. In cases of this sort, where titles to 
real estate will be injuriously affected by 
holding probate courts to great strictness of 
procccding, a fair and liberal ccustruction 
should be ae to their acts, whenever it 
can he legally done. Id. 


333. Where the petition for the sale of 
real estate, after setting out the debts, pro- 
eceds, ‘that the personal property of said 
estate, which will appear by reference to the 
inventory now on tile, ig not more than is 
suliicient for the use and support of the 
family of said decedent, and is wholly in- 
suflicient to pay said indebtedness, and that 
it is necessary to scl] real estate to pay the 
game;” and after giving some further matter, 
concludes: ‘‘ Petitioner further alleges that 
the inventory heretofore tiled gives a de- 
scription of all the real estate of which the 
said intestate died seised, and the condition 
and value thereof, which said inventory is 
made a part of this petition:” //e/d, that the 
petition contains a sufficient averment as to 
the ‘‘amount of personal estate that has 
come to his hands, and how much thcreof, 
if any, remains undisposed of,” within the 
statute; that the reference to the inventory 
makcs, for all purposes of the reference, the 
inventory a part of the the petition, and 
the amount of the personal estate is shown 
by the inventory, as is also the value. —_Id. 


339. The petition for the sale of real 
roperty must slow on its face two things: 
First, the insufficiency of the personal 
property to pay the debts and charges 


against the estate; second, the necessity of 
the sale of tlie real proporty, or some por- 
tions thereof, for that purpose; and both 
must appear before the court can take juris- 
diction of the proceeding. 

Mavacs v. Meeks, 22 Cal. 88. 


340. The petition must show the insufB- 
ciency of the personal property, not by mere 
averment, but by a statement of the facts as 
to its amount and disposition, and as to the 
outstending debts and charges, as prescribed 
by section 155 of the act for the settlement 
of the estates of deceased persons, anid must 
show also the necessity for the sale of the 
whole or some portion of the real property, 
not by mere avcrment of such necessity, but 
by a description of all the real property 
of which the intestate died seised, and a 
statement of its condition and value, as re- 
quired by the same section. Id 


341. A petition filed by an administrator 
for the sale of real property belonying to the 
estate averred that no personal property 
had come to his hands, and that there was 
none to his knowledye; that a foriner admin- 
istrator of the same estate had disposed of 
the whole of it; that the petitioner, whi 
was also a creditor, had made every effort in 
his power to collect from the former admin- 
istrator the amount due to him on a juds- 
ment against the estate without success, but 
did not state the amount of the person.l 
property which had come to the Rande of the 
former administrator, or what disposition 
had been made of it, or that any effort hal 
been made to ascertain the disposition of it, 
or to compel the former administrator to ac- 
count, nor the condition or value of the real 
estate of which the intestate died seisel, 
nor the condition of the parcels described: 
leld, that it was fatally defective in iis 
allegations ‘respecting both the real and the 
personal property; that the court acquired Do 
jurisdiction of the proceedings for the sale; 
that the order to sell and the sale made in 
pursuance of it were void, and the purchaser 
acquired no title; and that the invalidity of 
the sale, by reason of the defect in the peti- 
tion, might be shown in bar of a recovery by 
the purchaser in ejectment against one claim- 
ing under a conveyance from the heirs. Id. 


342. A petition by an executor or ad- 
ministrator for the sale of the real property 
of an estate must set forth and describs 
the property, or the sale will be void. 
This is a jurisdictional fact. 

Townsend v. Gordon, 19 Cal. 183. 

343. Perhaps the omission in such peti- 
tion of a portion of the real estate would 
not affect the proceedings ordering a sale of 
another portion described. Id. 


344. Such petition must conform snbstan- 
tially with section 155 of the probate act, 
which requires it to set forth, among othee 
things, ‘‘a description of all the real estate 
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of which the testator or intestate died seised, 
and the condition and value of the respect- 
ive portions and lots.” 


345. The general reasoning of the prin- 
cipal opinion in Gregory v. ¥MePherson, 13 
Cal. 562, as to what arc the jurisdictional 
facts in a petition for the sale of the real 
property of an estate, affirmed. Id. 


346. The fact that a petition for the sale 
of the real property of one estate embraces 
matters relating to another estate, as 
where letters testamentary are asked upon 
the estate of the wife and letters of admin- 
istration upon the estate of the husband, 
although irregular, does not affect the juris- 
diction of the probate court, if the petition 
contain the averments requisite to justify 
whatever action the court takes. The re- 
dundant matter may be rejected. Id. 


347. The heirs of the deceased have a 
right to yo behind the alowance of claims 
ayvainst the estate by the administrator and 
the approval by the probate judge, and to 
require proof of the original indebtedness, 
ss i the hearing of the petition for the sale 
of real estate to pay debts. 

Beckett v. Selover, 7 Cal. 215. 


348. Under our system the petition to 
sell real estate is the substitute for the ac- 
tion against the heir; the latter must be 
cited, and has a right to be heard. Id. 


349. Upon an application to sell the real 
estate of a deceased person to pay debts, the 
heir may dispute the validity of the 
Claims on which the petition is based, al- 
though they have been allowed by the public 
administrator and probate judge. Id. 


350. The petition by an executor for the 
sale of real property of an estate must state 
the amountof the personal property which 
has come to his hands; otherwise the order of 
sale made by the probate court on such pe- 
tition and the sale thereunder will be void. 

Gregory v. Taber, 19 Cal. 397. 


351. It is not sufficient that the executor 
has filed an account of the personal property 
at or about the time of filing his peticion for 
sale of the real estate. The petition itself 
must set forth the personal property, or the 
account must be referred to in the petition 
so as to become a part of it for the reference. 


352. To maintain a sale of a decedent’s 
real estate, under the order of the probate 
court, the petition for the sale must state the 
facts required by the one hundred and tifty- 
fifth section of the act concerning the estates 
of deceased persons. 


353. Although a sale of the real estate of 
a deceased person has been made under order 
of the probate court, and the report of such 
sale contirmed by the court, al a deed or- 
dered to be executed to the purchaser under 
the one hundred and seventy-tirst and one 
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hundred and seventy-second sections of the 
estate act, still the sale will be void, and the 
title of the property sold will not pass unless 
the petition fur such sale contain the aver- 
ments required by section 155 of that act. Id. 


354. The one hundred and seventy-first 
and one hundred and seventy-second sections 
have effect only upon sales made under orders 
which the pidbate court had jurisdiction to 
make, and a petition with the averments pre- 
scribed in section 155, is essential to the ju- 
risdiction. I 

355. The jurisdiction of the court to 
order the sale depends upon the sufficiency 
of the averments of the petition, and not 
upon the truth of those averments. If the 
statements of a petition were untrue in fact, 
and in consequence thereof injustice should 
be done, this might furnish ground for set- 
ting aside the sale by a direct proceeding for 
that purpose; but it would not reach the 
point of jurisdiction, or authorize the sale to 
be treated as a nullity, when questioned ° 
collaterally. Fitch v. Miller, 20 Cal. 352. 


356. The statute does not directly require, 
nor is it essential, that the value of the sev- 
eral items and parcels of property of which 
the estate consists should be stated. Id. 


357. The petition must set forth the con- 
dition of the estate; but it is only necessary 
to state the condition in such manner as to 
enable the court to judge of the existence of 
one or more of the circuinstances above 
specified. Id. 

358. An order of the probate court made 
without notice to all the parties interested 
in the estate, awarding the surviving wid- 
Ow a certain portion of the personal es- 
tate, when the debts chargeable to the estate 
are not settled, is void; and this, although 
she be entitled to the same under specilic 
devise in the will, for devises will not be ex- 
onerated from the payment of debts and 
expenses of administration, where the resi- 
due of the estate is insufficient for that pur- 
pose. Abila v. Burnett, 33 Cal. 658. 


359. Where, under a void order of the 
probate court, portions of an estate passed 
into the hands of the surviving widow, who 
was also one of the executors administering 
on the estate, as her own, under a devise in 
the will, if still én exse, such portion must be 
considered as constituting part of the estate 
in her hands as co-executrix; and if not én 
esse, then as chargeable against her in her 
account with the estate. Id. 


360. The truth of the averments, their 
sufficiency appearing, is a matter which must 
be determined at the hearing of the petition, 
and the judyment of the court thereon, if 
rendered upon legal notice, can not be ques- 
tioned collaterally. It may be reviewed, and 
if erroneous, corrected on appeal, but not 
otherwise. Haynes v. Meeks, 20 Cal. 253. 
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any court: Held, that she may sell without 
any order of the probate court; that the 
one hundred and forty-cighth seetion of the 
act relating to the estates of deceased per- 
sons, declaring that ‘‘nosale of any property 
of an estate shall be valid unless made under 
order of the probate court,” applies only to 
sales in cases not provided for by the will; 
and that the statute is operative only in the 
absence of testamentary pore 

Payne v. Payne, 18 Cal. 291. 


372. Where the executor makes sale of 
the real estate of the testator in pursuance 
of a full power contained in a will, which 
directs the testator to sell and hold the pro- 
ceeds in trust for another person, neither 
the executor nor any third person can take 
advantage of the sale on the ground that it 
was made in fraud of the rights of the ces- 
tui que trust. 

Larco v. Casaneuava, 30 Cal. 560. 


373. If an executor, claiming power un- 
der a will to sell, and in ession under 
jude against C. as above, execute & 
deed to defendant, who takes possession 
thereunder, then defendant can set up out- 
standing title in the cxecutor or his testa- 
tor, as against C., even though he could not, 
from defects in his deed, or want of power 
jn the executor, assert title against the 
estate of deceased. 

Gregory v. Haynes, 13 Cal. 591. 

374. When a will contains a naked 
power authorizing the executors to sell 
the property of the testator, the executors 
may sell without an order by the court, but 
must report an account thereof under oath, 
and must procure an order fixing the day 
for hearing the report and give notice there- 
of, and unless there are special directions in 
the will, must conduct the sale in all re- 
aspects as if made by an order of the court, 
and have it confirmed by the court. 

Estate of Durham, 49 Cal. 490. 


375. Where a will contains specific di- 
rections for the disposition of the testator's 
estate, and empowers the executor to sell 
the testator's land without obtaining any 
order of the probate court, the executor’s 
deed for the same, without any action of the — 
probate court, conveys a & title. 

Larco v. Casaneuava, 30 Cal. 560. 


361. Taking the petition and inventory 
together, in tuis case, the description of the 
real estate is not so defective as to render the 
sate void upon its face. To require an accu- 
rate or cxact description is too strict a rule. 

Stuart v. Allen, 16 Cal. 473. 


362. The petition by an executor for the 
sale of real estate must set forth the amount 
of the personal estate that has come to his 
hands. ‘his petition, with this averment, 
are jurisdictional facts, without which the 
order of sale is void. 

Gregory v. McPherson, 13 Cal. 562. 


363. Tho petition for the sale of land, and 
the subsequent proceedings, must be con- 
ducted by all the executors who qualify, 
or the sale is void. Id. 


364. A petition for the sale of real estate 
by an administrator is sufficient, if it shows 
that the personal estate is insufficient to 

y the expenses of administration, etc., and 
‘ for that purpose it may refer to and make 

the inventory a part of the petition. 
‘state of Bentz, 36 Cal. 688. 


265. The application of an executor or ad- 
ministrator for the sale of lands belonging to 
the estate is a special aud independent 
abet and the jurisdiction of the pro- 

te court to order the sale depends on the 
facts stated in the petition. 

Pryor v. Downey, 50 Cal. 388. 


366. In such proceeding the petition is the 
commencement of the proceeding, and the 
order of sale the judginent. Id. 


367. A petition by an executor or alminis- 
trator for the sale of real estate must allege all 
tho material facts required by the statute, 
and if it does not, the probate court acquires 
no jurisdiction to order the sale. Id 


368. The existence of such inaterial facts, 
and the proof of tle same, do not give the 
court jurisdiction if the petition fails to aver 
them. Td. 

369. A petition for the sale of real catate, 
whether under section 1530, or under section 
1537, code of civil procedure, must, in order 
to give the court jurisdiction, set forth the 
condition of the property, and, if under 
the latter section, it must be verified. 

Estate of Boland, 55 Cal. 310. 


370. Proceedings for the sale of real estate, 
in the probate court, are in the nature of an 
action, and the jurisdiction of the probate 
court depends absolutely on the sufhiciency 
of the petition; in other words, upon its sub- 
geil com liance with the requirements of 
the probate law. Id. 


Private Sale. 


376. W. died, leaving a widow and three 
minor children. The widow administered, 
and, as administratrix, presented a petition 
to the probate court, stating that she had 
agreed to sell the real estate of the intestate 
to the plaintiff for three thousand dollars, 
and to procure an order of court for the sale, 
asking the court to confirm this agreement; 
and asking, further, that, if the court should 
refuse so to contirm, then for a general order 
of sale upon the petition, which sets up other 


Sale under the Will. 


371. Where the will of a husband makes 
his wife sole executrix and devisee, with 
authority to dispose of the estate at public 
or private sale without the previous order of 
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facts, usual in such cases. The court made 
an order to show cause, etc., and at the same 
time appointed a guardian for minor and 
absent heirs, who, on the same day, consent- 
ed to a decree of sale. No service of the 
order to show cause was made on the heirs. 
This decree contirms the agreement with 
plaintiff, directs a deed to be made to him, 
and afterwards proceeds to order a rule upon 
the heirs to show cause why a sale at public 
auction should not be made. Afterwards a 
second decree of sale was made, in the usual 
form: He/d, that this agreement for a 
private sale did not render the decree of 
the court for a public sale void; that, al- 
though this agreement could not bind the 
estate, yet it was not against public policy 
and void. Stuart v. Allen, 16 Cal. 473. 


377. Held, further, that to make such 
agreement void as against public policy, the 
necessary effect of it must be to contravene 
some positive right or duty; that the duty of 
theadministratrix is not necessarily inconsist- 
ent with an agreement to ask an order of 
sale, upon consideration that a purchaser 
will give an agreed sum at the sale; that, so 
far as her own interest was concerned, there 
was no objection to such an arrangement, 
and if the sale was to be public, probably no 
good reason exists for holding that the ad- 
ministratrix should not provide or assure 
herself in this way that, if sold, the property 
would bring a reasonable price, before pro- 
ceeding to take steps to have the sale order- 
ed, the propriety of ordering the sale, and 
confirming it afterwards, being still left to 
the court, unintluenced by any such agree- 
ment. Id. 


378. Held, further, that the decree is not 
void because of the defect in the petition, 
which prays not simply for a decree of sale, 
the proper course, but seeks, as its main ob- 
ject, the contirmation of the agreement for a 
private sale to plaintiff; that, though the pe- 
tition was demurrable for this cause, asking, 
as it did, what the court could not grant, 
yet, as the petition presented all the facts 
necessary to give the court jurisdiction of 
the matter of sale, it was sufficient to support 
the decree when attacked collaterally. 

Id. 


379. Held, further, that the decree and 
proceedings are not void, on the ground of 
inconsistency, in this, that the first order 
confirms the agreement with plaintiff, and 
then requires the parties to show cause why 
the land should not be sold; and the second 
decree orders the property to be sold, as 
nsual in such cases; that this course was an 
irregular and improper exercise of jJurisdic- 
tion, but that these irregularities and defects 
must be corrected on appeal, and can not be 
indirectly attacked. Id. 


380. The court had no power to confirm 
this private sale, and the order to that 
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effect was void; but this act of the court, 
though an assumption of power, did not di- 
vest it of its rightful powers. It had power 
to order a sale of the land, and this power 
was exercised by its final or second decree. 


Sale of Personal Property. 


381. A sale by the executors of the per- 
sonal property of an estate is invalid, if the 
notice of the sale be by publication ina 
newspaper, unless there be an order of court 
directing such publication. The statute re- 
quires notice to be given by posting in three 
public places, or by publication if the judge 
so order. In the absence of such order, the 
notice must be given by posting. 

alleck v. Moss, 17 Cal. 339. 


382. A sale by executors of the personal 
estate of their testator, upon insufficient notice 
thereof, is voidable, at least, if not void. Id. 


383. Where it has been shown in proper 
form to the probate court, that a sale of per- 
sonal property of an estate is necessary to 
pay the debts, a statement in the order of 
sale that it is ‘‘perishable property, and 
liable to assessment and taxation,” may be 
treated as surplusage, and does not vitiate or 
affect the character of the order. 

Id., 22 Cal. 266. 


384. The validity of a sale of personal 
property made under an order of the probate 
court can not be attacked in a collateral 
action on the ground of an irregularity or 
defect in the order of sale, or proceedings 
under it. They can only be impeached by a 
direct action brought for that purpose. Id. 


385. Thus, in an action upon an indemnity 
against loss in a sale of stock by executors: 
Held, that the defendants could not question 
the regularity of an order of sale made by 
the probate court, or of the sale made in 
pursuance thereof. Id. 


386. Where the defendant covenanted 
with executors, that if, in the course of ad- 
ministration of the estate, certain stock 
should be sold at public auction ‘‘upon rea- 
sonable notice,” and should briug less than 
a certain amount, he (defendant) would pay 
the deticiency: //eld, that by the term ‘‘rea- 
sonable notice,” was meant the general no- 
tice required in such sales by the probate 
act, and not any other or personal notice, Id. 


Order for Sale of Real Property. 


387. Where, upon petition by the ad- 
ministrator to sell real estate of the deceased, 
to pay debts, the usual order for minor and 
absent heirs to show cause, etc., was entered, 
and, on the same day, a guardian ad ivem 
was appointed for such heirs, who, on the 
sane day, appeared, and consented to an 
order of sale, which was accordingly then 
made; J/ekd, that this order of sale is not 
void on the ground that the order to show 
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cause, ctc., was not served on the minor) that the court thereby ascertains that the 


heirs, and that the guardian was appointed 
and the order to show cause made on the 
same diy. Stuart v. Allen, 16 Cal. 473. 


388. The statute is silent as to the tine 
when the guardian ad litem is to be ap- 
pointed; and the order of sale is not void be- 
cause a copy of the order for the minor heirs 
to show cause was not served on such heirs 
befure said appointment. Id. 


389. The provision of the act regulating 
the settlement of the estates of deceased per- 
sons, declaring that no sale of any property 
of an estate shall be valid unless nade upon 
an order of the probate court, applics only to 
sales by executors and aduwinistrators. It 
has no reference to judicial sales under the 
decrees of the district courts, nor to sales in 
pursuance of tescamentary authority. 

Fallon v. Butler, 21 Cal. 24. 


390. An order for the sale of real property 
of an intestate, made by the probate court, 
after notice to all the partics imterested, in 
the manner required by the statute, and 
after examination of the proofs presented, is 
an adjudication that the sale of the property 
described is necessary, and unless appealed 
from, is conclusive and binding upon the 
administrator, and upon all parties interested 
in the estate. Spriggs’ Estate, 20 Cal. 121. 


391. It is the better practice for the court, 
in all cases where there are several distinct 
arcels of property, to insert in its order a 
aireciton that the sale cease when the 
amount required has been obtained; but 
the omission of such a direction does not in- 
validate the order or the sales made in pur- 
suance of it. Id. 


392. If an administrator procures an order 
of the probate court for the sale of real estate 
to pay a debt which the administrator had 
previously paid with funds of the estate, it 
is not a fraud which will enable the order to 
be attacked in a collateral proceeding. 

Boyd v. Blankman, 29 Cal. 19. 


393. An order of a probate court to sell 
all the rcal estate of an intestate to pay 
debts, when the sale of a small portion would 
bave been suflicient, can not for this reason 


be set aside ina collateral proceeding. Id. 


394. An order for the sale of real prop- 
erty, upon the petition of an executor, to 
meet the expenses of administration, may 
be made without a final adjudication of his 
account for such expenses. It is only neces- 
sary that the executor’s petition for such 
order should show a legal necessity for a sale 
in the mode prescribed by the one hundred 
and fifty-fifth section of the probate act; 
and the only legal effect of an order of the 
probete court allowing such account upon 
such hearing, where no not.ce was given to 
all the parties in interest that such account 
would then be presented for ailowance, is 


lezal necessity for a sale cxists. 


Abila v. Burnett, 33 Cal. 658. 


395. One who does not claim any inter- 
est in real estate can not contest an order 
of the probate court, directing it to be sold 
to pay the debts of the estate. 

Estate of Schroeder, 46 Cal. 304. 


Publication of Notice, ete. 


395a. Under the probate act of 1851, notice 
of an order of the probate court requiring 
all persons interested to show cause ey the 
real estate of the intestate should not be sold 
tu pay debts, was required to be published 
for four successive weeks before the day to 
show cause, in a paper designated by the 
court. If such notice was published three 
weeks in the paper designated by the court, 
and then the fourth week in another paper 
designated by the administrator, the court 
did not acquire jurisdiction by the publica- 
tion. Townsend v. Tallant, 33 Cal. 45. 


396. If the interval between the date of 
an order of the probate court to show cause 
why land left by the intestate should not be 
sold to pay debts, and the day fixed for the 
hearing of the petition is less than the time 
required for the publication of the notice, or 
is less than the time allowed by law from 
the date of the order for partics interested 
to appear and show cause, the order is void, 
and a sale made under proceedings based on 
the order is also void. Id. 


Appointment of Attorney for Heirs. 


397. If an administrator, after procurin 
froin the probate court an order to scll rea 
estate to pay debts, afterwards makes a set- 
tlement of his account in the court with the 
estate, a minor heir is not estopped by 
such scttlement from afterwards contesting 
the validity of the sale. 

Townsend v. Tallant, 33 Cal. 45. 


397a. The probate court, under the act of 
1851, had no authority to appoint attor- 
neys for absent or minor heirs. Under said 
act, when the administrator applied for leave 
to sell land to pay debts, and there were 
minor heirs with no general guardian, a 
guardian ad litem, not an attorney, was 
required to be appointed, for the sole pur- 
pore of representing the minor heirs, before 
the petition was acted on. Id. 


398. In proceedings to obtain an order for 
the sale of real estate belonging to the estate 
of a deceased person, it is the duty of the 

robate court to appoint an attorney for 
eirs not represented; and an attorney 
fee of tifty dollars for such services is not 

unusual or excessive. 
Estate of Simmons, 43 Cal. 543. 

399. The appointment by the probate 
court of an attorney to represent minor heirs 
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who reside in the county and were not 
served with citations to appear, and the ap- 
earance of the attorney for such minor 
eirs, are nullities, and do not give the court 
jurisdiction. Randolph v. Bayue, 44 Cal. 366. 


400. Under section 159, probate act (as it 
stood prior to the amendment of 1861), it 
was not requisite that the attorney appointed 
to represent the minor heirs should have ten 
days’ notice of the hearing of the peti- 
tion. Richardson v. Musser, 54 Cal. 196. 


Sale of Real Property. 


401. The proceeding for the sale, though 
made in the general course of administration, 
is a distinct and independent proceed- 
ing in the nature of an action, of which 
the petition is the commencement, and the 
order of sale is the judgment. 

Haynes v. Meeks, 20 Cal. 288. 


402. The proceeding for the sale of the 
real estate of an intestate is in the nature of 
an action, of which the presentation of the 
peueen is the commencement, and the or- 

er of sale is the judgment. This judgment 
can not be obviated, nor can its etticacy be 
impaired, by the fact that it may subse- 
quently appear that too low an estimate was 
placed by the court upon the value of the 
property ordered to be sold, or as to the price 
it would probably bring. 

Sprizgs’ Estate, 20 Cal. 121. 

403. The necessity for the sale is nota 
matter for the cxecutor or administrator to 
deterinine, but is a conclusion which the 
court itself must draw from the facts stated, 
and the petition must furnish the materials 
for its judgment. 


Haynes v. Mecks, 20 Cal. 288. 


404. The probate court may order a sale 
of real estate left by the deceased, upon pe- 
tition of the administrator, to pay the ex- 
penses of administration, even if there 
are no debts, and there has been no family 
allowance. Estate of Bentz, 36 Cal. 687. 


405. The question not decided whether a 
rson who, after the death of the testator, 
us bought real estate left by him from the 
devisee, can contest an order of the probate 
court directing the sale of the saine to pay 
the debts of the estate, so long as he holds 
possession of it adversely to the administra- 
tor, and refuses to account for the rents and 
protits. Id. 


406. The probate court has ‘the power to 
compel the execution of the convey- 
ance of land by an administrator, in con- 
formity with a sale made under its order, and 
duly confirmed. Estate of Lewis, 39 Cal. 306. 


407. A probate court has no authority, on 
the petition of an executor, to order him, on 
the reccipt of moncy loaned, to reconvey 
real estate conveyed to his testator by deed 


absolute on its face, but intended only as se- 
curity for the repayment of.such money. 
Anderson v. Fisk, 41 Cal. 308. 


408. The mortgage can not be subject- 
ed to any general expenses of administra- 
tion, but only those attending the sale of the 
property mortgaged. The one hundred and 
eighty-sixth section of the act concemin 
the estates of deceased persons is a speci: 
provision, uncontrolled by the en i pro- 
visions of the act in reference tu the distri- 
bution of assets and payment of debts. 

Estate of Murray, 18 Cal. 686. 


Ratification and Confirmation of. 


409. The supreme court will not give an 
pC era the beneficial operation of the act 
of 1866, ratifying and confirming certain pro- 
bate sales of real estate, in cases where the 
judgment in the court below was rendered 

fore the passage of the act. In such cases 
said act must be made the basis of an original 
proceeding in equity, if the party would 
claim the benefit of its provisions, 

Townsend v. Tallant, 33 Cal. 45. 


410. The provisions of the statute allow- 
ing objections to be made to the saie, and 
requiring for its ctlicacy a confirmation by 
the court, are only intended to secure such 
an execution of the order of sale that a just 
and fair price may be obtained for the prop- 
erty for the benent of the estate. The au- 
thority of the court is limited to such a 
supervision and control that this end may 
be effected. Spriggs’ Estate, 20 Cal. 121. 


411. An approval by the probate court 
of an executor's accounts, in which he 
has charged himself with money received 
from the sale of real estate, is not a con- 
firmation of such sale, nor isa Clause ina 
decree of distribution, contirming and ap- 
proving all the acts of the executor, a con- 
firmation of such sale. 

Estate of Delaney, 49 Cal. 76. 


412. If the will devises the real estate of 
the testator to the executor in trust, for the 
purposes mentioned in the will, and directs 
him to sell said real estate, sales made by 
him as executor do not require to be con- 
firmed by the probate court. If the testator 
devises his land to his executors in trust, and 
directs the executor to sell the same, and 
does not speak of dispensing with an order 
of the probate court directing the sale or 
confirming it, the exccutur may sell without 
such orders. 


413. If a will gives the executors a naked 
power, not coupled with an interest, to 
sell the estate without any special! direcionts, 
the sale must be reported to and contirined 
by the probate court. and if not made at 
public auction, the judge must make an order 
fixing a day fur hearing the report, and the 
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clerk must give notice thereof as required by 
section 1552 of the code of civil procedure. 
Perkins v. Gridley, 50 Cal. 97. 


414. In the absence of such order and no- 
tice by the clerk the probate court has no 
power to confirm the sale, and if it make 
an order of confirmation, may, on its own 
motion, set it aside. Id. 


415. If the probate court makes an order 
authorizing an administrator to sell real es- 
tate upon his execu‘ing an additional bond 
in a sum fixed, with two or more sufficient 
sureties, and he files a bond with sureties, 
and makes the sale, and petitions for the 
confirmation, a person interested in the es- 
tate may object to the cuntirmation on the 

und that the sureties on the bond were 
insolvent, and should be allowed to make 

proof that they were so insolvent. 
Kstate of Arguelld, 50 Cal. 308. 


416. When a sale of the real estate left 
by an intestate is made by an administrator, 
and a person other than the purchaser after- 
wards offers to take the land at a price at 
least ten per cent. greater than that bid, and 
the probate court for this reason refuses to 
contirm the sale, it may, in its discretion, 
either order a new sale or accept the bid of 
the person who thus offers an increased 
price. Gritiin v. Warncr, 48 Cal. 353. 


417. When, in such case, the court re- 
fuses to contirm a sale, it may continuc the 
matter for further proceedings, and, at a 
subsequent term, either accept the bid of 
the person who offers an increased price, or 
order a new sale. Id. 


418. When, in an order of the court re- 
fusing to contirm a sale of land made by an 
administrator, because an offer is made of 
at least ten per cent. more, a clause is inad- 
vertently included declaring the sale null 
and void, the court may, at a subsequent 
term, accept the new bid Id. 


Validity of Sale. 


419. If the probate court acquires juris- 
diction to direct a sale of the real estate left 
by the deceased, and the same is sold by the 
administrator with the will annexed, and a 
deed given to the purchaser, objections that 
the claim to pay which the sale was made 
was not a debt for which the land stood 
charged under the will, and that it was not 
presented to the administrator for allowance, 
should be taken in the probate court, or by 
appcal, and can not be raised in a collateral 
action to partition the land. 

McCauley v. Harvey, 49 Cal. 497. 


420. An attempted sale of land by one 
who assumes to act as an executor or admin- 
istrator, but who has not been regularly ap- 
pointed, and who has not given the bond 
anc qualitied and reccived letters as such, is 
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void, even if the sale is ordered and approved 
by the probate court. 
Pryor v. Downey, 50 Cal. 388. 


421. If the probate court makes an order 
appointing a person administrator, upon the 
execution of a bond, as required ly the stat- 
ute, and he does not give the bond, or 
qualify, he does not become an administrator, 
and if he acts as such, and procures an order 
for the sale of real estate, and sells the same, 
the sale is void. Id. 


When Heir may Attack Sale. 


423. If an administrator at his own sale, 
made under an order of the probate court, 
buys the land of the estate through another 
person, the sale is not void, but only void- 
able at the election of the heirs or other 
persons interested in the estate, who may 
have the sale set aside-and the administrator 
declared a trustee. 


Boyd v. Blankinan, 29 Cal. 19. 


424. In such case the deed of the heir 
conveys the equitable title, and his deed is 
evidence of his intention to disafirm the 
sale. Id. 


425. If an administrator becomes a pur- 
chaser, throuvh another person, of land of 
the estate sold by him under an order of the 
probate court, the heir retains the equitable 
title, and his deed conveys such equitable 
title, while the legal title is vested in the 
administrator who holds it in trust. 


426. If, in proceedings set on foot by the 
administrator in the probate court to sell 
land to pay debts, the court acquires no 
jurisdiction of minor heirs, the order of 
sale is void, and the sale may be attacked 
collaterally by the heir. 

Townsend v. Tallant, 33 Cal. 45. 


427. An order of the probate court con- 
firming such sale is void. There was no 
order of sale for the confirmation to act on. 


428. If a person procures himself to be 
appointed administrator of an cstatc, and 
at a sale of the property of the cstate pur- 
chases the same through a third person, 
who pays no money, and agrees to hold the 
title for the administrator, the sale is a 
fraud on the heirs, and such third person, 
and all who buy from him with notice, hold 
the property in trust for the heirs. 

Scott v. Umbarger, 41 Cal. 410. 


429. If a claim secured by a mortgage 
male by the decedent during his life, is al- 
lowed by his.executors, and the mortgaged 
property is sold by them, and the proceeds 
are applied on the claim, and the sale is ap- 

roved by the probate court, the purchaser 
oes not tate by relation the title which 
the mortgazor had at the date of tho mort- 
gage, but only such title as the mortgagor 
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had at the time of his death, and such as the 
estate inay have subsequently acquired. 
Meyers v. Farquharson, 46 Cal. 191. 


430. Where a mortgage creditor of an 
estate, there being no other debts, purchases 
the land mortgayed at an administrator's 
sale, and credits the mortgage debt with the 
amount of his bid, Jess ten per cent. which 
was paid to the administrator, it was held to 
be full payment in discharge of his pur- 
chase. Estate of Lewis, 39 Cal. 306. 


431. A deed of Conveyance by an ex- 
ecutor, of land pene the estate in 
which he himself has an interest, purport- 
ing to convey in his individual capacity and 
also as executor, passes to the grantee his in- 
dividual interest, but not the rights and inter- 
ests of the heirs therein, which the executor 
had no authority, under the will, to convey. 

Morrison v. Bowman, 29 Cal. 337. 


Vacating Sales. 


432. If the probate court makes an order 
confirming a sale without legal notice having 
been given, it may set aside the order as hav- 
ing been made without jurisdiction. 

Estate of Durham, 49 Cal. 490. 


433. The court may vacate a sale made 
by the executors under a power contained in 
a will, if a sum excceding the price obtained 
by them, by at least ten per cent., exclusive 
of the expenses of a new sale, is offered, and 
inay direct a resale. Id. 


434. If the probate court finds that the 
sum for which the property was sold by ex- 
ecutors under such power in a will was dis- 
pore outs to its value, and that a sum at 

east ten per cent. greater, exclusive of the 
expenses of a resale, can be obtained, it may 
vacate the sale and direct another to be had, 

Perkins vy. Gridley, 50 Cal. 97. 


ACCOUNTS OF EXECUTORS AND AD- 
MINISTRATORS AND PAYMENT OF 


DEBT. 
Accounts. 


435. Where an administrator makes pre- 
mature payment of a claim, and takes a 
bond of indemnity, such a bond would be 
held lezal and binding. 

Comstock v. Breed, 12 Cal. 289. 


436. Jian administrator advance money 
to pay off a mortgage debt upon land for 
Which the estate is not liable, because the 
estate has a Junior mortgage upon the same 
land, and in order to relicve the land from 
the older mortgage, and let inthe younver 
mortyaye of the estate, and a loss thereby 
ensucs, the probate court can not allow him 
iit bis account for any portion of the loss sus- 
tained by the advancement thus made. 

Tompkins v. Weeks, 26 Cal. 50. 

437. If there is a debt due the estate of a 


deceased person, secured by a mortgage 
on land, and another person has a prior 
mortgage on the same land, and the admin- 
istrator, in good faith, and under the belief 
that the land is worth the amount due on 
both mortgages, forecloses the mortgage 
owned by tine estate, and bids in the land 
for the amount due on both mortgages, and 
aulvances the money to pay the prior mort- 
gage, or uses money of the estate for that 
puEpoee, the probate court can not allow 
1im, in his account, a credit for the moncy 
lost by the purchase if the land proves to be 
of less value than the amount paid to dis- 
charge the prior mortgage. If the lands 
thus purchased are regarded as assets of the 
estate, the loss can not be determined until 
sold by order of the probate court. If, how- 
ever, the creditors and heirs repudiate the 
purchase, and charge the administrator with 
the entire amount paid, the land will belong 
to the administrator. Id. 


438. The administrator has no authority, 
nor has the probate court any power, to au- 
thorize him to advance money, or use funds 
belonging to the estate for the purpose of 
carrying on business with tlie surviving 
partner of the intestate, and if he does so, 
and loss thereby accrues to the estate, he can 
not be allowed for the same in his account. 
The administrator has no authority to inter- 
meddle with partnership affairs, except to 
call upon the surviving partner to close up 
the same and account to him. Td. 


439. A proceeding commenced by a ered-. 
itor of an estate in the probate court to 
compel an cxecutor to render an account, 
and to obtain a decree requiring the executor 
to pay the claim of the creditor, is in the 
native of an action for the recovery of the 
money which the executor has in his hands, 
and to which the creditor is entitled, and a 
decree in such proceeding against the execu- 
tor is a judgment. 

Magraw v. McGlynn, 26 Cal. 420. 

440. A decree made by the probate court, 
requiring an executor to pay over to credit- 
ora or legatees money in his hands, may com- 
pel the payment of the kind of money re- 
ceived by the executor. Id. 


441. The probate court may require an 
executor, in his account, to state the kind of 
money received by hiin from the proceeds of 
the estate. Id. 


442. Where a bill is filed in chancery 
against an administrator to compel him to 
account, by one who has not been an actnal 
party to a procecding or settlement in the 
probate court, he may totally disregard such 
proceeding or settlement. 

Clarke v. Perry, 5 Cal. 58. 

443. A scttlement in the probate court is 
a final settlement, but a complainant who 
was no party to it may treat it asa nulity, 
and proceed to invoke the equitable pow. 
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ers of the district court, and compel the 
adnimstrators to a full account. Id. 
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account by the probate court, are a bar to 
an action afterwards brought against the 


444. Where an administrator filed in the | SUrViving partner to settle the copartnership 
probate court his account for final scttle- atfairs, under the clann that the eccount ren- 


ment, and an issue of fact was made there- 
ou, which was certified to the district 
court for trial, and trial was had, the jury 
findin; on each issue, and the judge render- 
ing his decision on such findi: nus; and this 
was certified back to the probate court, 
which court refused to give ctiect to the de- 
cision and judyment of the district court, 
but gave judgment on such findings as it 
construed them: //eld, that there was no 
error in the judgment of the probate court. 
Pond v. Pond, 10 Cal. 495. 


445. The probate court has no authority 
to citc the administrator of an adminis- 
trator to settle the account of his intestate 


of which he was the administrator. 
Bush v. Lindsey, 44 Cal. 121. 


446. When executors or administrators 
have sold the aaah of the estate for, and 
received bay in, legal tender notes, for the 
payment o creditors, it is error for the 
probate court to order payment to be inade 
in voll coin. Estate of Den, 39 Cal. 70. 


447. If anadministrator occupies and uses 
the real estate of his intestate, he becomes 
the tenant of the estate, and must not only 
account to the estate for the rental value 
of the land, but must, if he makes a protit, 
account to the estate for that also. If he 
sustains a loss, the loss is his; he must at all 
events pay the rental value of the land. Id. 


448. An administrator can not be charged 
with the rental value of land of the estate, 
after it has been sold by the sheriff under a 
foreclosure sale. from that time the pur- 
chascr at the sale is entitled to the value of 
the use and occupation. 

Walls v. Walker, 37 Cal. 424. 


449. If, in an annual account of an ad- 
ministrator, certain charges are rejected be- 
cause the necessary vouchers are not pro- 
duced, the administrator may include them 
in & subsequent account, and by producing 
vouchers have them allowed. Id. 


450. An account of an administrator is 
not conclusive, cven as against the heirs 
and creditors, except as to such items as are 
included in it and actually passed upon by 
the probate court. Id. 


451. Section 237 of the practice act pre- 
ecribes the etlect of a settlement of an ad- 
ministrator’s account as against ‘‘ull persons 
anv way interested in the estate,” viz., heirs, 
legatees and creditors. Id. 


452. The presentation of an account of 
the affairs of a partnership, and of a claim 
against the estate, by the surviving part- 
ner of a deceased person, made to the ad- 
ministrator, and an allowance of the same, 
and a final settlement of the administrator's 


dered was fraudulent. 
Kingsley v. Miller, 45 Cal. 95. 
453. Services rendered and money ad- 
vanced, at the request of an adininistrator, 
for the ‘bene fit of an estate, are ‘expenses 
of administration;” and the probate court 
has exclusive original jurisdiction to adjust 
and eniorce such demands, 
Gurnee v. Maloney, 38 Cal. 85. 


454. The employment of an attorncy 
for the mere purpose of procuring Ictters of 
administration is a contract made in alvance 
of any authority on the part of the clicnt to 
deal with the assets of the estate inany wise; 
and whether the application is successful or 
not, the estate is not to be charved with the 
fees of the attorney for the applicant. 

Estate of Simmons, 43 Cal. 543. 


455. The administrator, after he has be- 
come such, has the right, and it is ordinarily 
his duty, to employ competent counsel 
to aid him in the manavement of adversary 
suits in which the estate my be invelved 
wlile under his care, and fees for such serv- 
ices may be allowed from the assets of the 
estate. Td. 


456. A ruling of a probate court in fixing 
the amount of compensation to be allowed 
an administrator in payment of counsel in 
the settlement of an estate, will not be dis- 
turbed, unless there is a plain aluse of dis- 
cretion. Iestate of Gasq, 42 Cal. 259. 


457. An administrator acting in good 
faith is entitled to the aid of counsel in all 
litigation touching the estate, and to be al- 
lowed, in his account, the reasonable com- 
pensation paid such counscl. 

Estate of Minor, 46 Cal. 565. 


Settlement of Accounts. 


458. If by the terins of a will the executor 
is directed to keep invested the money be- 
longing to the estate in first-class real estate 
security, and the executor loans raid money 
upon real estate security which is not good, 
he can not, in his account, charge the estate 
with the expenses of litigation, attorney 
fees, etc.; nor can such iteins be allowed to 
the executor in the settlement of his accounts. 

Estate of Holbert, 48 Cal. 627. 


459. In such case the exccutor, in the set- 
tlement of his accounts, is to be charged with 
the sum lost by the loan; but if the loan 
was made in good faith, he must not be 
charged with the stipulated rate of interest 
upon the sum lost, nor even with the statu- 
tory rate of interest, unless it appears that 
he could, with ordinary diligence, have 
loaned the money to others at that rate. Id. 


460. In case of such a luan, the advice of 
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his attorney can not shield the exccutor 
from responsibility, if the money was loaned 
on land already incumbered, and no exami- 
nation was made of the records, and no ab- 
stract was furnished to the attorney upon 
which his opinion could be had. Id. 


461. Where the statute requires notice 
to be served upon the administrator as to the 
settlement of his accounts, a settlement with- 
out such citation and in his absence will not 
bind him nor his sureties. 

Estate of Aveline, 53 Cal. 259. 


462. Under our system, the probate court 
has jurisdiction to settle the accounts of an 
administrator, and to ascertain and deter- 
mine his liability to the estate; and the de- 
cree of that court, settling the accounts 
aud fixing the amount of liability, is conclu- 
sive. Accordingly, where the tinal account 
of an administrator, upon his resignation, 
was acttled and approved, and he was dis- 
charged; and afterward an action was brought 
against him by his successor, for neglect in 
failing to bring suit within the period pre- 
scribed by the statute of limitations, for land 
in the possession of adverse claiinants, where- 
by the land was lost: //eld, that if the de- 
fendant had incurred any Hiability, it was 
full and complete at the time of the settle- 
ment of his final account, and might then 
have been ascertained and determined; and 
that the order settling his account and dis- 
charging him was conclusive against his lia- 
bility. Reynolds v. Brumagim, 54 Cal. 254. 


462a. If an administrator, acting in good 
faith and for what he believes the best inter- 
est of the estate, forecloses a mortgage 
given to tho intestate, he is entitled, in the 
settlement of his account, to be allowed the 
costs paid out by him on the foreclosure. 
state of Minor, 46 Cal. 565. 
462b. If an administrator forecloses a 
mortyage given to his intestate upon land on 
which there is a prior mortgage, and at the 
sheriff’s sale becomes the purchascr, at a 
sum too small to satisfy the costs and both 
mortgages, the court on the settlement of his 
account should not charge him with the 
amount of the mortyave debt and stipulated 
interest, but with the amount of his bid, 
less the sum paid by him for costs and to 
satisfy the former mortgage, and with legal 
interest thereon. a 


463. Where it appears that by reason of 
irregularities in the proceedings, parties in 
interest have not been heard in the settle- 
ment of the annual account of an administra- 
tor, the cause will be remanded for further 
procecdings. Estate of Runyon, 53 Cal. 196. 


464. If cxecutors exercise their best judg- 
ment in employing an agent abroad to re- 
ceive and forward to them moncy belonging 
to the estate, and employ one who is well 
recommended to thei, they are not charye- 
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able in the settlement of their account with 
moncy lost by the insolvency of the agent. 
Estate of Taylor, 52 Cal. 477. 


Contesting Accounts. 


465. The right to appear in a probate 
court aad contest the account of an adminis- 
trator is restricted to persons who are inter- 
ested in the estate. 

Garwvod v. Garwood, 29 Cal. 514. 


466. However remote or contingent the 
interest of a person may be, who asks to be 
allowed to contest an adiiinistrator’s account, 
his right to contest should not be denied. Id 


467. A creditor of a deceased person is 
interested in his cstate, and is entitled to ap- 
pear in the probate court and file objections 
in writing to the account of an administra- 
tor, and to contest the same. 

Tompkins v. Weeks, 26 Cal. 50. 

468. If there is a reasonable doubt as to 
whether a person who applies to be allowed 
to contest the account of an administrator 
has any interest in the estate, that doubt 
should be resolved in favor of the applicant. 

Garwood v. Garwood, 29 Cal. 514. 


469. The probate court is not bound by 
the statement in the petition of an applicant 
to contest an admuinistrator’s account, that 
he has an interest in the estate, but may take 
testimony as to whether he has any interest. 

470. Where the contestants to an adinin- 
istrator’s account stated in their exceptions 
that they were creditors of the deceased, 
and they were allowed to contest by the pro- 
bate court, and the administrator appealed, 
but the transcript did not show that any 
ee was introduced on the subject of their 

ing creditors, the presumption is that the 
probate court acted correctly. 

Tompkins v. Weeks, 26 Cal. 50. 

471. If the final account of an executor is 
attacke for fraud and embezzlement, and he 
is acquitted of these charges, but a sum is 
deducted from his account as improperly 
paid, itis not an error for the probate court 
to direct the Jury fee to be paid out of the 
funds of the estate. 

Estate of Mullins, 47 Cal. 450. 

473. One who files an opposition to the 
settlement of the final account of an exec- 
utor, and to a decree of distribution, on the 
ground that he has a contingent claim 
against the estate, must state in his opposi- 
tion facts showing that such claim exists. It 
is not suflicient for him to aver that for cer- 
tain reasons he has been unable to determine 
whether such claim exists, and that upon the 
happening of a certain event it may exist. 

Estate of Halleck, 49 Cal. 111. 


Mar shaling Assets to Pay Debta. 
47%. Where the testator dies leaving both 
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personal and real estate, and owing debts se- 
cured by mortzage ou the realty, and be- 
queaths all the personal estate and one half 
of all the realty to one devisee, and the re- 
maining half of the real estate to another de- 
visee, aud makes no mention of the debts, 
the legacies and devises are all general, and 
the real and the personal estate devised, 
under sections 180 and 181 of the probate 
act, nust contribute pro rata to the pay- 
ment of the dcbts, in proportion to the value 
or amount of the several devises or legacies. 

Estate of Woodworth, 31 Cal. 595. 


475. Under the common law, where no 
different order is: prescribed in the will, the 
assets of the deceased, fur the purpose of 
paying the debts of the estate, will be mar- 
shaied, aud the debts paid out of them in the 
following order: First, the personal estate 
not specifically bequeathed, or expressly or 
by implication excepted; second, lands ex- 
pressly devised for the payment of debts; 
third, lands descended to the heir; fourth, 
lands devised. Id. 


476. Order of marshaling the assets is not 
to be disturbed by the fact that lands are de- 
vised subject to a mortgage thereon. Id. 


477. The personal estate is first to be 
applied and exhausted, even for the payment 
oF debts charged upon the real estate by 
mortgage, if the debtso charged was the per- 
sonal debt of the testator. Id. 

478. It requires express words in the will, 
or an intent clearly manifest upon an exam- 
ination of the entire will, to disturb this 
order. Id. 


479. The making of a specific bequest 
is regarded as indicating an intention to dis- 
char;e the particular personal property spe- 
cifically bequeathed from the debts of the 
testator. d. 

Payment of Debts. 


480. Where the administrator, under 
order of the probate court, sells land of de- 
ceaset which is subject to a mortgage, the 
procceds of sale, after deducting the neces- 
sary expenses thereof, inust be applied first 
to the satisfaction of the mortgage, and 
the residue, if any, in due course of admin- 
istration. Estate of Murray, 18 Cal. 686. 


481. Neither the administrator nor the 
probate court have any power to change 
the order in which the debts of the estate 
are directed to be paid by the act relating to 
the estates of deceased persons, and an order 
to the probate court, made with the consent 
of the administrator, directing him to pay 
partnership debts, before the debts of the 
estate are paid, is void, and if he obey the 
same he can not be allowed in his account 
the moncy used until all the debts of the 
estate are paid. Id. 

Tompkins v. Weeks, 26 Cal. 50. 


482. Under our law gencrally the per- 
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sonal estate which comes into the hands of 
the exccutor is first chargeable with the 
payment of the debts of the deceased. 
kstate of Woodworth, 31 Cal. 595. 
483. The rents and profits of the real 
estate accruing subsequent to the death of 
the testator are not personal property in the 
hands of the executor to be first applied to 
the payment of debts in exoneration of the 
general personalty. Id. 


484. Under our law, as between the lega- 
tee of the personalty and the devisee of 
the realty, the executor is not authorized to 
appropriate the rents of the real estate which 
accrued subsequent to the decease of the 
testator, to the satisfaction of a debt of the 
deceased secured by a mortgage on the realty, 
in exoneration of the personalty. Id. 


485. An executor de son tort at com- 
mon law, though his acts are for many pur- 
,08es valid, can not derive from such acts any 
nefit to himself. He can not retain assets 
to pay a debt of his own, and if the estate be 
insolvent, it is no answer to an action to 
recover the assets, that he has paid debts 

equal to or exceeding their value. 
De la Guerra v. Packard, 17 Cal. 182. 


486. Where an equitable assignment of 
certain funds in trust for the payment of 
certain debts before the death of the testator 
or intestate vests the funds for the purposes 
of the trust, and they come into the hands of 
the administrator, they are not yeneral assets 
for the benefit of the creditors at large, but 
are subject in his hands to the samc trust 
whichattached before dleceaseof the intestate. 

Pierce v. Robinson, 13 Cal. 116. 


PARTITION, FINAL SETTLMENT, AND 
DISTRIBUTION. 


487. Under the two hundred and sixty- 
fourth section of the act of May 1, 1851, to 
regulate the settlement of estates, the pro- 
bate court has jurisdiction to make partition 
of the real estate of the deceased among the 
alienecs of the ‘‘ heirs or devisees.” The de- 
sign of the statute is to place the owner of 
the real estate, whether he be owner by di- 
rect purchase from the heir or devisee, or by 
descent, devise, or judicial sale, in the situa- 
tion of the heir or devisee for the purpose 
of partition. 

Estate of De Castro v. Barry, 18 Cal. 96. 


488. A surviving partner being entitled 
to the possession and control of the partner- 
ship effects, can proceed directly in the dis- 
trict court to obtain the control, and to have 
a partition of the real estate belonying to 
the partnership, but standing in the name of 
his deceased partner. 

Gray v. Palmer, 9 Cal. 616. 


489. It was necessary to file this bill, and 
make the administrator, the widow, and the 
infant, partics, to rebut the presumption 
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of ownership on the part of the estate, 
arising from tie fact that the real estate stood 
upon the record in the naine of the deceased, 
and the administrator had possession of the 
eubta property. These objects could only 

e accomplished by proceedings in the dis- 
trict court, as the probate court did not pos- 
sess the judicial means of giving relief. Id. 


490. The procee lings for the settlement of 
an estate, and matters connected therewith, 
are not civil action; within the meaniig of 
sections 18 to 21 of the practice act. 

Estate of Scott, 15 Cal. 220. 

491. An order of a probate court distrib- 
uting an estate is void, unless the order to 
show cause why a decree of distribution 
should not be made is published at least 
four successive weeks, or personally served 
on all persons interested in the estate, or all 
persons so interested shall signify, in writing, 
their assent to the distribution. 

Pearson v. Pearson, 46 Cal. 610. 


492. Where, in the proceedings for the 
distribution of an estate, jurisdiction of the 
person is acquired by publication of notice, 
and the order for publication is made May 8, 
and it directs persons interested to appear 
June 4 an | show cause, and the facts appear 
on the face of the decree, the decree is void 
as to the persons interested in the estate who 
do not appear, and may be attacked in a col- 
lateral action. Id. 

493. A final decree of the probate court 
makiny distribution of an entire estate is, un- 
til reversed or modified on appeal, an investi- 
ture of the absolute right and title to the 
same in the distributees; and a further order 
of the court nakiny a different disposition of 
a portion of the estate, made pending an ap- 
peal which was perfected from said final de- 
cree, is void. state of Garraud, 36 Cal. 277. 


494. After the decree of distribution, 
money in the hands of the adiministrator, 
distributed to an heir or devisee, may be 
garnished by a creditor of the distributee, 
or may be reached by proceedings supple- 
mental to execution. 

Listate of Nerac, 35 Cal. 392. 

495. The contestants of a will entered 
into a stipulation with the proponent thereof, 
and by the terms of the stipulation the con- 
testants were, in effect, substituted as 
legatecs and devisees, the proponent being 
the executor. The stipulation was duly 
tiled, and was made the basis of the sulbse- 
quent proceedings in the probate court. The 
final account of the executor was settled 
Without opposition, the estate was fully dis- 
tributed, and the executor finally discharged. 
Subsequently the contestants sued the ex- 
ecutor for property alleged to have been 
wrousfully omitted from the inventory: 
Held, that the final settlement under the 
stipulation was an estoppel. 


Grady v. Porter, 53 Cal. 680. : in astateiment. 
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496. When a decree of distribution has 
been made the probate court has no longer 
jurisdiction of the property distributed (un- 
less to compel delivery), and the distributee 
thenceforth has an action to recover his es- 
tate, or, in proper cases, its value. 

Wheeler v. Bolton, 54 Cal. 302. 

4397. Upon a final settlement of the ac- 
counts of the executor or administrator the 
cours must distribute the residus of the es- 
tate, if application is made therefor, even if 
the time has not expired within which a 
minor or a non-resident may contest the will, 

Estate of Pritchett, 52 Cal. 94. 


498. The heir or devisee is entitled to 
have the estate distributed when the final 
account of the administrator has been set- 
tled, although a year has not elapsed since 
the will was probated, aad there are persons 
living wuo are interested in the estute and 
may yet contest the validity of the will. 

Id., 51 Cal. 568. 


DISCHARGE OF EXECUTORS AND 
ADMINISTRATORS. 


499. When an administrator has presented 
his final account and been discharged, he is 
no longer the representative of the estate, 
and has no authority to appear for or bind 
it in any manner. 

Willis v. Farley, 24 Cal. 490. 

500. The allowance of the final account of 
an exccutor does not discharve him from his 
trust, nor is it a decree of distribution or the 
equivalent of such aglecree. Uniil the en- 
try of a decree discharging an executor from 
liability he 13 not discharged from his trust. 

McCrea v. Haraszthy, 51 Cal. 146. 


APPEALS. 


501. On an appeal from a deerce of a pro- 
bate court made upon a final accounting and 
settlement of anadministrator’s accounts, the 
petition and account filed with the view 
to a tinal settlement, area part of the record 
to be used on appeal, without being made so 
by a bill of exceptions or statement. 

Estate of Isaacs, 30 Cal. 105. 

502. Scction 338 of the practice act, 
prescribing what statements on appe.l 
shall contain, applies to statements made on 
appeal froin the probate courts. 

Estate of Boyd, 25 Cal. S11. 

503. Ifastatement on appeal from the pro- 
bate court does not state specitically the par- 
ticular errors or grounds upon which the 
appellant intends to rely, and the appeal rests 
ov the statement alone, the appeal will be 
dismissed on motion of the respondent. Td. 


504. The evidence taken ina proceeding 
in the probate court will not be reviewed by 
the supreme court on appeil, unless embodied 
Estate of Arnaz, +5 Cal. 2o®. 
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505. Thc heirs and devisees or legatecs 
of an cstate are made parties to the proceed- 
invs for a distribution, and any one of them 
fealing aggrieved may appeal from the final 
order. Bates v. Ryberg, 40 Cal. 463. 


506. The executor of an estate can not 
maintain an appeal from a final order of dis- 
tribution, upon the grounds that the property 
was improperly divided among the legatees. 

Id. 


507. If the probate court refuses to admit 
a will to probate, and this court, on appeal, 
directs the will to be so admitted, it will not 
direct the probate court to issue letters of 
adminiatration with the will annexed to 
the petitioner, unless the probate court has 
found, as a fact, that the petitioner is a 


proper person to receive letters. 
Estate of Wood, 36 Cal. 75. 


808. The judgment of the supreme 
court, settling the right of two persons to be 
appointed executors of an estate, should be 
carried into effect by the probate court, not- 
withstanding the death of one the persons 
before the probate court acts on the matter. 

Estate of Pacheco, 29 Cal. 224. 


509. An order of the probate courtsetting 
asids a judgment of that court refusing to 
admit a will to probate, is not an appealable 
order, because not within the statute. 

Peralta v. Castro, 15 Cal. 511. 


510. Anexecutor, as such, has no interest 
in the question, as to how the estate in his 
hands is distributed, and can not inaintain an 
appeal from an order of distribution made 
by the probate court, on the ground that the 
order distributes to one party too large a por- 
tion. Estate of Wright, 49 Cal. 550. 


511. An appeal from any order, decree, or 
judgment of a probate court, or from some 
specific part thereof, may be taken and per- 
fected by filing with the clerk of said court 
a notice stating such appeal, and by execut- 
ing an undertaking, or giving surety on 
such appeal in the manner and to the extent 
as upon an appeal to the supreme court from 
a district court. The notice need not be 
served. Will of Bowen, 34 Cal. 682. 


513. A notice appealing from all orders 
made by a probate court in the case on a cer- 
tain day is sufficient to cover any appealable 
order made on that day. 

Estate of Pacheco, 29 Cal. 224. 

514. An appeal does not lie from an 
order of thc probate court setting aside its 
own proceedings had before a tinal order, 
upon application of the surviving wife to 
hhave the homestead set aside to her. 

Estate of Johnson v. Tyson, 45 Cal. 207. 


615. From an order of a probate court 
setting aside a judgment of thut court re- 
fusing to admit a will to probate, because not 
within section 297 of the act to regulate the 
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directing a resale of real property, 
had been previously sold by the adminis- 
tratrix, and confirmed to the appellant as 
purchaser: //eld, that the appellant, though 
not an actual party to the proceedings in the 
court below, was a 
entitled to appeal un 
code of civil procedure. 


and shoul 
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ecttlement of the estate of deceased per- 
sons. 


Peralta v. Castro, 15 Cal. 511. 
516. Where a party is dissatisfied, he can 


only have a review of the evidence, to test 
its sufficiency to 
moving for a new 


suppor such findings, by 


Rice v. Innskeep, 34 Cal. 224. 
517. When the probate court has fixed 


the basis upon which an administrator’s 
account is to be settled, an error in direct- 
ing the creditors of the estate to restate it, 
if the administrator docs not restate it him- 
self, will not justify a reversal of the judg- 
nent, as the i 


jury by it. 


administrator sustains no in- 
Estate of Miner, 46 Cal. 565. 
order 


518. Upon an appeal from an 
which 


pak aggrieved, and 
er sections 963, 938, 


Estate of Boland, 55 Cal. 310. 
519. An appeal does not lie from an order 


denying a petition for the revocation of 
letters. Estate of Montgomery, 


55 Cal. 210. 
520. If the instructions of the court to 


the jury are contradictory so as to confuse 
them in their deliberations, the verdict can 


not be allowed to stand. 
Estate of Cunningham, 52 Cal. 465. 


PUBLIC ADMINISTRATORS. 


521. Under the fourteenth chapter of the 
act concerning the estates of deceased per- 
sons, the Sipe ic administrator has a right, 

at once take possession of the 

estate of all persons dying without known 

heirs. This is sustained by the eighty-eighth 
section of the act. 

Beckett v. Selover, 7 Cal. 215. 

522. As to the right of the public admin- 
istrator to take possession of any particular 
estate under the three hundred and fourth 
and three hundred and fifth sections, it would 
seem to be in the virtue of his office, and he 
must deliver it up to the person showing 
himself entitled thereto. Id. 

523. The public administrator is an of- 
ficer of the law. He is entitled to the ad- 
ministration of all estates not otherwise ad- 
ministered, and he has only such powers as 
are given him by law. Id. 

524. In both cases he holds as special 
administrator, and subject to the direction 
of the court. ld. 


525. It seems that all the provisions of 
the law relating to the powers and duties of 
the public administrator, and inconsistent 
with the general probate law, are special 
provisions, which must be given their full 
force. ld. 
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526. By the cighty-eighth section, which 
has reference to special administration, the 
court is authorized to ‘‘direct the public ad- 
ministrator to take charge of the estate.” 
The phrase, ‘‘take charge of the estate,” is 
qualitied by the scope of the section, and 
only means to give the public administrator 
the same powers over the particular estate 
as he would have over the class of estates 
referred to in the fourteenth chapter. Id. 


527. The public administrator of the city 
and county of San Francisco can take upon 
himself the duties of an administrator of a 
given cstate only by virtue of a special 
grant from the probate court, made upon 
a petition therefor, filed in the matter of 
such estate. He does not, by virtue of his 
office, acquire the right to inister upon 
any particular estate. 

[Estate of Hamilton, 34 Cal. 464. 


528. As the public administrator is re- 
quired to give bond, and take the official 
oath, it seems to have been the intention of 
the statute to dispense with the bond and 
oath required of other administrators in 
each particular case. 

Beckett v. Selover, 7 Cal. 215. 


529. There must be a judicial grant of 
administration to the public administrator 
in each particular case. His commission, 
therefore, can not prove that he is the regu- 
lar administrator upon the particular estate; 
he must show a grant of administration, like 
any other administrator. Id. 


530. But where the court made a regular 
order that letters should issue to the public 
adininistrator, as no bond or oath was re- 
quired as a condition precedent, the omission 
to issue the letters is not fatal. Id. 


531. The public administrator is person- 
ally liable upon a contract made in relation 
to estates upon which he administers, unless 
the idea of such personal liability be exclud- 
ed by the contract. 

Dwinelle v. Henriquez, 1 Cal. 387. 


532. While one administrator of an estate 
is in office, there is NO power in the probate 
judge or court to appoint a new one. Id. 


533. A public administrator, having ad- 
ministration of an estate, continues such 
administration after the expiration of his 
term of oflice, and until his authority is 
directly set aside or indirectly revoked by 
another appointment. 

Rogers v. Hoberlin, 11 Cal. 120. 


534. Rogers v. Hoberlin, 11 Cal. 120, was 
not «esigned to decide more than that the 
public administrator must show a grant of 
adininistration upon the particular estate. 

Abel v. Love, 17 Cal. 233. 

535. If there is a contest in the probate 
court between the public administrator and 
a creditor of an estate as to which shall ad- 
minister, and other creditors request the 


PROBATE LAW. 


to appoint the public administrator. 
Estate of Doak, 46 Cal. 573. 
536. Is a person who purchases a 
claim inst an estate after the death of 
the decedent a creditor who is entitled to be 
preferred to the public administrator as ad- 
ministrator of the estate? Quare? Id. 


537. It is competent for the public ad- 
ministrator to petition for, and by order of 
the probate court to receive, letters of ad- 
ministration upon the estate of an intestate, 
notwithstanding the deceased may have ex- 
pressed a wish to have another person 
settle the estate. 

Estate of Morgan, 53 Cal. 243. 


APPEAL, 81, 126, 670. 186— 

Costs, 35. 

Crim. Law, 983. 

DEFENSES, 48. 

HoMEsSTEAD INTER- 
EST, 13, 37, 56, 93, 
94, 

INJUNCTION, 226. 

JUDGMENT, 95. 


JURISDICTION, 
193, 281, 282. 

LIMITATION, 286-297. 

SPECIFIC PERFORM- 
ANCE, 52. 

STREET, 165. 

Trusts, 151. 


court to appeitt the public administrator, it 
is within the discretionary power of the court 
VENvoR’s LIEN, 12, 


PROCESS. 
ConsTABL&, 1. Summons. 
ISXECUTION, Writ. 


ProsarteE, 75. 


PROFANE SWHARING. 
CRIMINAL Law, 176. 


PROHIBITION. 


1. The writ of prohibition ought not to 
issue to arrest the progress of any legisla. 
tion pending in a beard authorized by the 
laws to legislate with respect to matters of 
public interest. 

S. V. W. W. v. S. F., 52 Cal. 111, 

2 The writ of prohibition mentioned in 
the constitution 1s the writ of prohibition as 


PUBLIC POLICY. 


known to the common law, and its office 
is to restrain subordinate courts and inferior 


udicial tmbunals from exceeding their 
jurisdiction. Maurerv. Mitchell, 53Cal. 289. 


3. The word ‘‘counterpart,”’as employed 
in section 1102 of the code of eivil procedure, 
is designed to illustrate the operation of the 
writ of prohibition when issued in a proper 
case, but it is not intended to enlarge or add 
to the class of cases in which it may be re- 
sorted to. Id. 


4. In an action hy citizens of the state, 
against a citizen and an alien, upon a joint 
and several obligation (the amount in con- 
troversy being over five hundred dollars), 
the alien defendant applied to the court in 
due form and time, for a removal of the 
cause to the United Gtates cirouit court; 
and, his motion being refused, applied to 
this court for a writ of prohibition: J/eld, 
that he was entitled to the wnt. 

Sheehy v. Holmes, 55 Cal. 485. 


5. The trial of a case after the taking of 
an appeal from an order denying a motion 
for a change of venue is not a procecding 
without or in excess of the jurisdiction of 
the court, within the meaning of section 
1102, code of civil procedure, so as to au- 
thorize the issuin of a writ of prohibition. 

People v. Whitney, 47 Cal. 584. 

6. A writ of prohibition will not issue to 
arrest the proceedings of a board of super- 
visors, unless the proceedings themselves 
are absolutely without or in excess of the 
jurisdiction of the board. 

Brundage v. Kern Co., 47 Cal. 81. 


7. A writ of prohibition will not lic to re- 
strain a superior court from passing upon a 
motion to an information. 

Wreden v. Sup. Ct. Stanislaus, 55 Cal. 504. 


8. Upon an application for a writ of pro- 
hibition to the board of election commis- 
eioners of San Francisco, to arrest their 

roceedings in ordering an election for fifteen 
trecboliler to prepare and propose a charter 
to be sibingeted to the voters of the city and 
county, as provided in section I8 of article 
XI of the constitution: Meld, that their ac- 
tion was not judicial, and therefore the writ 
would not lie. 
People v. Election Com’rs, 54 Cal. 404. 


9. If the question of the jurisdiction of 
an inferior court in a case before it has 
been submitted to that court by an appro- 

riate pleading or objection, a writ of pro- 
Pibition will not issue to restrain such court 
from proceeding tn the case while the ques- 
tion of its jurisdiction remains undeter- 


mined by such court. 
Chester v. Colby, 52 Cal. 516. 
3.0. Under the constitution, as amended, 
the supreme court has original jurisdic- 


tion to issue writs of pose aah 
Tyler v. Houghton, 25 Cal. 26. 
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11. The supreme court may exercise its 
appellate jurisdiction by means of the writ 
of prohibition. People v. Turner, 1 Cal. 143. 


12. The affidavit to a petition for a writ 
of prohibition should state that the afhant 
has either knowledge or information con- 
cerning the matters stated in the petition. 

Cariaga v. Dryden, 30 Cal. 244. 

13. If the application for a writ of prohi- 
bition is submitted on the petition and an- 
swer, and the answer denies the material al- 
legations of the petition, the petition will 
be dismissed. Id. 
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QUIETING TITLE. 


1. CLoup on TITLE, WHAT CoNSTITUTES. 

17. WHo May Brine Action. 

28. AcrioN, WHEN CAN BE MAINTAINED 
AND PROCEEDINGS THEREIN. 

59. EVIDENCE IN. 

70. RELIEF. 


CLOUD ON TITLE, WHAT CONSTI- 


TUTES. 


e 
1. The true test by which the question, 
whether a deed would cast a cloud upon the 
title of the plaintiff may be determived, is 
this: Would the owner of the property in an 
action of ejectment brought by the adverse 
party, founded upon the decd: be required to 
offer evidence to defeat a recovery? If such 
roof would be necessary the cloud would ex- 
ist; otherwise not. 
Pixley v. Huggins, 15 Cal. 127. 


_ 2 Every deed from the same source 
through which plaintiff derives his real 
property must, if valid on its face, neces- 
sarily cast a cloud upon the title. Id. 


3. And a deed from a sheriff upon an 
execution sale against the vendor of plaint- 
iff would have the same effect in casting a 
cloud upon the title, as if the decd were made 
directly by such vendor. Such a deed from 
the sheriff, put on record, would create 
doubts as to the validity, as against the 
judgment creditor, of the previous transfer 
to plaintiff. Id. 


4. Where a homestead is sold by the 
sheriff on an execution against the husband, 
or husband and wife, and a deed piven to 


Riley v. Pehl, 23 Cal. 70. 
5. The right of homestead having once at- 
tached, al not having been alienated, a 
decd from the sheriff, under an execution 
against the husband, would be a cloud upon 
the title, and prevent the free alienation of 
the property by the husband and wife. 
Dunn y. Tozer, 10 Cal. 167. 


6. A sale by a sheriff of real estate upon 
an execution against the grantor will, even 
if not effectual to pass the title to the pur- 
chaser, create a doubt as to the validity of 
the grantee’s title, and cast a cloud upon it, 
and the grantee can maintain an action to 
enjoin the sale. 

Englund v. Lewis, 25 Cal. 337. 


7. The plaintiff claims no title to the soil, 
but only to the franchise; therefore, the 
sale of the wharf can work no irreparable 
damage, or throw a cloud on his title. 

De Witt v. Hays, 2 Cal. 463. 


8. Where Lick held a sheriff’s deed to cer- 
tain property under a judgment and execu- 
tion, in an attachment suit against James H. 
Ray, and James Ray held another sheriif's 
deed to the same property, under another 
judgment and execution, against James H. 
Ray, the latter judgment and deed being 
earlier in date than the former, but not so 
carly as the attachment lien in the former 
suit, and it appeared by averment that 
James Ray held his deed in trust for his 
fatier, James H. Nay, and it was conceded 
that Lick’s was the superior title, but Ray 
claimed that his deed did not amount to a 
cloud: F/eld, that the apparent title held 
by Ray under his deed was a cloud, and 
that Lick was entitled to rclicf in equity to 
reinove it. Lick v. Ray, 43 Cal. 83. 


9. If a title against which relief is prayed 
as a cloud be of such a character that, if as- 
serted by action and put in evidence, it 
would drive the other party to the produc- 
tion of his own title in order to establish a 
defense, it constitutes a cloud, which the 
latter has a right to call upon equity to 

Id 


remove. . 


10. If a title be void on its face, if it be 
a nullity, a mere felo de se when produced, 
so that an action based upon it would ‘fall 
of its own weight,” it does not constitute a 
cloud; and an action can not be maintained 
to remove it as such, except upon a showing 
of special circumstances entitling the part 
to relief. Id. 


11. A tax deed, based upon an aasseass- 
ment inade under an unconstitutional act of 
the legislature, will not constitute a cloud on 
the title. Wiulhams v. Corcoran, 46 Cal. 553. 


12. The plaintiff, in an action to enjoin the 
colicction of an unconstitutional tax, is pre- 
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sumed to know the law, and to know that a 
deed given at such a tax sale would be void. 
Id. 


13. A tax is not acloud upon a title to 
real estate; and its unlawful collection, by 
distress or seizure of chattels, is no more 
than an ordinary trespass. 

Ritter v. Patch, 12 Cal. 298. 

14. A threat by the collector to sell 
lands for taxes, made before the taxes bhe- 


core delinquent, does not amount to coercion. 
Williams v. Corcoran, 46 Cal. 553. 


15. A mortgage cxecuted by the grantee 
of the husband upon property purchased 
with funds belonging to the separate estate 
of the wife, and deeded to the wife during 
coverture, is a cloud upon the wife’s title 
which a court of equity will remove. 

Ramsdell v. Fuller, 28 Cal. 37. 


16. F., defendant, began suit against the 
Volcano water and mining company to sub- 
ject to sale the ditch of that name, in- 
cluding aqueducts, flumes, culverts, dams, 
c:bins, etc., in enforcement of a mechanic’s 
licn. Subsequently, the ditch, etc., was 
sold on a jacginent in favor of one Harris, 
and purchased by 8., from whom plaintiff, as 
jadgment creditor of the company, redeemed 
and in due time received the sheriffs deed. 
Afterwards, F. had a decree directing a sale 
of the ditch, etc., to satisfy his lien. Plaint- 
iff sues to quiet title; alleging that F.’s de- 
eree 13 fraudulent; that he had no lien; and 
that he is about enforcing the decree, which 
is a cloud on plaintiff's title: J/eld, that, 
aside from any question of fraud, the action 
lies; that the existence of a decree, founded 
upon proceedings taken prior to plaintiff’s 
title, and seeking to condemn the property 
by virtue of an asserted lien older than 
such title, would be a cloud upon that title. 

Head v. Fordyce, 17 Cal. 149. 

See secs. 62, 68, 69. 


WHO MAY BRING ACTION TO QUIET 
TITLE. 


17. The act of March, 1856, ‘ for the pro- 
tection of actual settlers, and to quiet land 
tities in this state,” was passed for the bene- 
fit of thoso who are desirous of building up 
homes in the country, and for that purpose 
are seeking, in g faith, lands for settle- 
ment and occupntion; and heuce, the eleventh 
section of the act does not apply to miners 
engaged simply in extracting gold from a 
y Naeree vein. They are not ‘settled upon” 
their vein in the sense of the statute, and the 
two years’ limitation of that section can not 
availthem. Fremont v. Seals, 18 Cal. 433. 


18. The statute, giving a richt of action 
to a party in possession of real cstate to de- 
termine adversc claims, does not confine the 
remcly tothe case of an adverse claimant 
setting up a legal title, or even an equitable 
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title; but the statute embraces every descrip- 
tion of claim whereby the plaintiff might be 
deprived of the property, or its title be cloud- 
ed, or its value be depreciated, or whereby 
the plaintiff might be incommoded or damni- 
fied b the assertion of an outstanding title 
already held or to grow out of the adverse 
pretension. Head v. Fordyce, 17 Cal. 149. 


19. Plaintiff has a right to be quieted in 
his title whenever any Slain is made to real 
estate of which he is in possession, the effect 
of which claim might be litigation, or a loss 
to him of the property. Id. 


20. The right of a party to have his title 
to land protected from a sale which may 
create a cloud upon it, Hiab 

uy v. Hermance, 5 Cal. 73. 


21. Under this section, a party in pos- 
session of real property may bring a bill in 
equity to quiet title against a party out of 
possession, who claims an estate or interest 
alverse to him, without waiting until he has 
been disturbed in his possession by legal pro- 
ceedings ayainst him, in which his title has 
been successfully maintained. 

Curtis v. Sutter, 15 Cal. 259. 


22. A person in the possession of prop- 
erty is in a position to bring an action, under 
the two hundred and fifty-fourth section of 
the practice act, to quiet his title thereto, 
and on the trial no other evidence on his part 
than proof of possession is necessary in the 
first instance. Horn v. Jones, 28 Cal. 194. 


23. A judgment creditor need not be in 
possession of land to enable him to maintain 
@ suit in equity, after he has a sheriff’s deed, 
to cancel a deed of the same given by the 
debtor to defraud him before he recovcred 
judgment. Hager v. Shindler, 29 Cal. 47. 


24. A sale by an administrator of land 
once the property of the intestate, but which 
he is alleged to have sold during his life-time, 
will cast such a cloud on the title of the in- 
testate’s prior grantee as will enable him to 
maintain an action to restrain the sale. 

Thompson v. Lynch, 29 Cal. 189. 


25. Under the code of civil procedure, sec- 
tion 738, the owner of an estate or interest 
in land less than an estate in fee can 
maintain an action to determine an adverse 
claim made by another person. 

Pierce v. Felter, 53 Cal. 18. 


26. If one who has a paper title to a tract 
of salt-marsh tide land, which is not suscepti- 
ble of occupation, except during three months 
in the year, and in which there is a dry 
knoll, has actual possession of the knoll, 
and there is no adverse possession to the re- 
mainder, he may resort to his title decds to 
extend his possession to the remainder of the 
tract, so as to enable him tw sue in equity to 
quiet the title. 

Coleman v. S. R. T. R. Co., 49 Cal. 517. 


27. One who is in actual possession of a 
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small piece of dry land in a tract of salt- 
marsh tide land, which is not susceptible of 
actual occupation, except for grazing during 
two or three months of the year, and who 
uses and controls the marsh land by himself 
and tenants, so far as the same is capable of 
use and control, may sue to quiet the title to 
the same, if there is no adverse possession, or 
his tenant may sue when the premises are 
thus held by him. Id. 


ACTIONS, WHEN CAN BE MAIN- 
TAINED, AND PROCEED- 
INGS THEREIN. 


28. Section 254 of the practice act en- 
larges the class of cases in which equitable 
relef could formerly be sought in quieting ti- 
tle. It authorizes the interposition of equity 
in cases where previous bills of peace would 
not lie. Curtis v. Sutter, 15 Cal. 259. 


29. The eleventh section of the act of 
1856, for the protection of actual settlers 
and to quiet land titles, only applies to ac- 
tions brought to recover the possession of 
lands after the issuance of a patent. 

Martin v. Folger, 15 Cal. 275. 


30. Suit under section 254 of the practice 
act only lies with reference to property of 
which the plaintiff is in possession; and 
where suit is brought, under that section, to 
quiet title to a ranch, and plaintiff is in pos- 
session of a portion only, the suit must be 
brought to determine the title to that por- 
tion, and no injunction lies to restrain par- 
ties who are entire strangers to the title from 
selling that portion, as their conveyances 
woul not cloud plaintiff’s title. And if the 
grantees under such conveyances should in- 
vade the possession of plaintiff, or unlawful- 
ly detain the same, the remedy at law is 
ample. Curtis v. Sutter, 15 Cal. 259. 


31. In such suit the court sitting in equity 
may direct, when proper, an issue to be 
framed upon the pleadings and submitted to 
a jury, if questions of a purely legal charac- 
ter in relation to the title arise. Id. 


32. To maintain an action to quiet title, 
under the two hundred and fifty-fourth sec- 
tion of the civil practice act, it is essential 
that the plaintitf have possession of the 
premises when the action is commenced. 

Rico v. Spence, 21 Cal. 504. 


33. An action can not be maintained for 
the purpose of determining an adverse claim 
to, or estate or interest in real property, un- 
der section 254 of the practice act, unless the 
plaintiff, at the time of the commencement 
cf the action, isin the actual possession of 
the property himself, or in possession by his 
tenant. Lyle v. Rollins, 25 Cal. 437. 

34. One in possession of property, clain- 
inv title under a sherilf’s deed executed on a 
mortgage foreclosure, may maintain aon 
action tu quict his title against another who 


claims a title against him which would be 
good against the mortgagor, although void 
as against the pluintiff. 
Horn v. Jones, 28 Cal. 194. 
35. An action can not be maintained to 
quiet a legal title to land vested in the plaint- 
iff, unless the plaintiff is in possession of the 
property in dispute at the commencement of 
the action. Ferris v. Irving, 28 Cal. 645. 


36. Possession in plaintiff is necessary in 
an action to quiet title; but if the possession 
exist it matters not how it was acquired. 

Reed v. Calderwood, 32 Cal. 109. 

37. In an action brought under the two 
hundred and fifty-fourth section of the prac- 
tice act, to quiet title to a quartz mining 
claim, iccnted on the public lands of tlie 
United States, a possessory title thereto is 
suflicient to maintain the action by a party 
in possession as against one out of possession. 

Pralus v. Pacific M. Co., 35 Cal. 30. 

38. In an action to determine an adverse 
claim to land, under section 254 of the prac- 
tice act, the plaintiff can not prevail without 
proof of possession at the time of commeuc- 
ing the action, if the allegation of possession 
is denied by the answer. 

Brooks v. Calderwood, 34 Cal. 563. 


39. The possession necessary to maintain 
an action, under section 254 of the practice 
act, must be such as would enable the plaint- 
iff, without the aid of any other title, to 
maintain an action to ejcct a mere intruder 
therefrom. 

Sepulveda v. Sepulveda, 39 Cal. 13. 


40. If adverse possession to a part of 
the land should be shown in a third person, 
the suit would be considered as brouyht to 
determine the adverse claim of the defend- 
ant only, to the land remaining in the pos- 
session of the plaintiff. Id. 


41. In an action by the plaintiff to quiet 
title to a portion of the said land, against 
one claiming under a deed, subsequent to the 
act, from the board of tide land commission- 
ers, the complaint alleging that the plaintiff 
was seised of the land: //e/d, that the action 
could not be maintained, for want of title 
inthe plaintiff, and that it was, thercfore, 
unnecessary to examine the title of defend- 
ant. San Francisco v. Ellis, 54 Cal. 72. 

42. If the owner has full dominion and 
control of his property (which he has if not 
held adversely), he may well be said to be in 
possession, in every sense of the word. 

Scpulveda v. Sepulveda, 39 Cal. 13. 

43. I think the true rule under the statute 
is that whenever the owner has a possession, 
whether actual or constructive, which may 
be intruded upon, he may bring suit to de- 
termine an adverse claim, and thus prevent 
an intrusion under claim of title. I. 


44. To maintain an action to quict title to 
mining claims on the public domain, wuder 
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section 254 of the practice act, the plaintiff 
must establish an actual or constructive pos- 
session in him at the time of commencing the 
action. Pralus v. Jefferson M. Co., 34Ual. 558. 


45. A possessory title thereto is sufficient 
to maintain the action by a party in posses- 
8i0n, &S against one out of pussession. 

Pralus v. Pacitic M. Co., 35 Cal. 30. 


46. The purchaser of an outstanding 
adverse claim to land by one in possession 
claiming adverscly to all others, for the pur- 
pose of quieting his title, does not estop him 
from setting up the statute of limitations 
pes ens a third party also claiming under an 

verse title. 

Cannon v. Stockmon, 36 Cal. 535. 

47. One who, by collusion with a ten- 
ant, acquires possession of the leased prem- 
ises, has such a possession as enables him to 
maintain an action under the two hundred 
and fitty-fourth section of the practice act, 
to quiet title to the same. 

Calderwood v. Brooks, 45 Cal. 519. 


48. To support a decree quieting title 
based on actual possession of mining 
ground, tlic findings must show that the 
party hus had possession of a detinite part of 
the ground. Gelcich v. Moriarty, 53 Cal. 217. 


49. Constructive possession can only 
be established by the proof of three facts, 
to wit, tirst, that there was local mining 
customs, rules and regulations in force in 
the district embracing the claims; second, 
that particular acts were required by such 
mining laws or customs to be performed in 
the location and workiny of claims, as au- 
thorized by such laws; and, third, that 
plaintiff has substantially complied with 
these requirements. 

Pralus v. Jefferson M. Co., 34 Cal. 558. 


50. An apparently good record title to 
land constitutes a cloud upon a title thereto 
which has been subsequently acquired by 
adverse possession under the statute of lim- 
itations, which the holder by aclverse pos- 
session is entitled to have removed. This 
statute would have performed but half its 
mission as a statute of repose, if the party 
relying upon it, as to a party claiming under 
uw written title, must wait till he is attacked 
before he can reduce the evidence of his 
title, which otherwise rests only in parol, to 
the form of a permanent record. 

Arrington v. Liscom, 34 Cal. 365. 

51. A court of equity has jurisdiction 
at the suit of the judgment creditor who has 
purchased land at sheriff's sale, and received 
a sheriff's deed therefor, to annul and set 
aside, as a cloud upon title, a deed of the 
land given before the recovery of judgment 
by the judginent debtor, without considcra- 
tion, and to defraud the creditor. 

Hager v. Shindler, 29 Cal. 47. 


52. The circumstances that the plaintiff 
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is an infant in present need of money, and 
that the lot is covered with water and not 
now productive, do not aid in giving a court 
of equity jurisdiction to remove a cloud on 
title. Cohen v. Sharp, 44 Cal. 29. 

53. If, in an action to remove a cloud 
from the title to land, the cuurt finds that 
neither party has title to the premises in 
controversy, neither is entitled to a jud:s- 
ment as against the other; but the action 
should be dismissed. The fact that the 
plaintiff is in possession does not entitle him 
to judyment, for possession is not title, but 
only evidence from which title may be pre- 
sumed. San Diego v. Allison, 46 Cal. 162. 


54. If the plaintiff in an action to remove 
a cloud from the title to land has no title, 
an abortive attempt by the defendant to 
purchase the land from another, not author- 
ized to sell it, can not constitute a cloud on 
the plaintiffs title, nor depreciate the value 
thereof. Id. 


55. To maintain a suit to quiet title by a 
party in possession, it is enough that he 
claims under a deed which creates an 
equitable estate, or even a right of pos- 
session. Smith v. Brannan, 13 Cal. 107. 


56. A jury being waived, it is imma- 
terial whether an action under section 244 
of the practice act is an equitable or a lega 
proceeding. dd. 


57. The proceeding by bill in equity, 
which an individual is allowed to take to 
set aside a patent or control its operation, 
is in the nature of a bill to quict title, to 
determine an estate held adversely to him, 
to remove what would otherwise he a cloud 
upon his own title; or is in the nature of a 
bill to enforce a transfer of the intcrest from 
the patentee, on the ground that the latter 
has, by mistake or fraud, acquired a title in 
his own name, which he should in equity 
hold for the benefit of the complainant. The 
individual complainant must therefore pos- 
sess a title superior to that of his adversary, 
and of course, to that of the government 
through whom his adversary claims, or he 
must possess equities which will control the 
title in his adversary’s name. 

Bogys v. Merced M. Co., 14 Cal. 279. 


58. Where an action has been commenced 
to quiet title to a tract of land and to re- 
move a cloud therefrom caused by certain 
deeds on record, and ao lis pendens has 
been filed, one who purchases from defend- 
ant during the pendency of the action, and 
after the lis pendenes is tiled, is bound by the 
judgment rendered thervin. 

Haynes v. Calcerwood, 23 Cal. 409. 


EVIDENCE IN. 


59. One claiming title to property under 
a sheriff's decd, executed on the foreclosure 
of a mortza;;c, may, in an action brought by 


1238 


QUIETING TITLE. 


him to quiet his title against one who claims 
under a sheriff's deed executed on the fore- 
closure of a mechanio's lien, in which fore- 
closure he was not a party, go behind the 
decree foreclosing the mechanic’s lien, and 
show that no lien in fact existed. 

Horn vy. Jones, 28 Cal. 194. 


60. In an action brought by one in posses- 
sion of land to try and determine an adverse 
claim set up by one out of possession, when 
the complaint avers that the defendant sets 
up an adverse claim without stating what it 
is, and the auswer admits plaintiff's posses- 
sion, and sets up the particulars of the de- 
fendant’s allezed title, the burden of proof 
is cast upon the defendant. 

Crook v. Forsyth, 30 Cal. 662. 


61. Action to determine an adverse claim 
to land, the complaint averring that plaint- 
iff, who was in possession, derived title 
through a «dleed from G. Answer that pre- 
vious to the execution of G.’s deed the land 
was attached at suit of a creditor of his, and 
was subsequently in due course sold by the 
sheriff, at which sale defendant became the 
purchaser. Replication that a portion of the 
debt on which the attachment issued was se- 
cured by a collateral note, and that the at- 
tachment was therefcre void: //ei/, that on 
these pleadinys, in the absence of proof, 
judgment was properly entered for detend- 
ant; that if plaintiff had the right to attack 
the attachment in this form (a point not de- 
cided) the burden of the proof was on him 
to show that the attachment debt was col- 
laterally secured. 

Bostwick v. MeCorkle, 22 Cal. 669. 


62. Where, in such action, plaintiffs al- 
leged that by reason of defendant’s adverse 
claim, ‘‘they were greaily embarrassed in 
the use and disposition of their mining 
claims,” and ‘‘that thereby their value was 
greatly depreciated:” J//el/, that this was a 
sufficient averment of injury to sustain 
the action. 

Pralus v. Pacific M. Co., 35 Cal. 30. 


63. In such action the defendant will not 
be exoncrated from payment of Costs, under 
section 255, by disclaiming any title or in- 
terest in himself, if he answers denying the 
allegation of has ce contained in the com- 
plaint, thereby compelling the plaintiff to 
prove that issue, and the plaintiff finally suc- 
ceeds on the issue. 


Brooks v. Calderwood, 34 Cal. 563. 


64. When, in such action, the plaintiff 
succeeds in part and fails in part as to some 
of the defendants, the judgment will not be 
reversed because the district court awards 
costs against such <dcfendants. Id. 

65. In such action, if the court finds and 
adjudges that a defendant hag no just claim 
or title, legal or equitable, the Judgment 


ant from further setting up the claim so ad- 
judged to be invalid, Id. 


66. In this case plaintiff can not set aside 
the decree of F. as a cloud upon his title 
without showing affirmatively that F. had 
no Claim on the property, or any right to 
subject it, or any part of it; and as the find- 
ings do not: show any particular description 
of the aqueducts, flumes, cabins, etc., their 
value, nor the value of the materials fur- 
nished, nor that F.’s claim was solely for 
furnishing materials for building the cabins, 
flumes, etc., the court can not pass on tho 
question of F.’s lien. 

Head v. Fordyce, 17 Cal. 149. 


67. In this case it was not necessary that 
the bill should aver that plaintiff had no no- 
tice, at the time of his purchase under the 
Harris sale, of F.’s proceedings to enforce 
his lien. Such notice is not presumed. Id. 


68. When, in an action to quict the title 
to land, both parties show an equal equity, 
but one has also the- legal title, he who has 
the legal title must prevail. 

Maina v. Elliott, 51 Cal. 8. 


69. If one who holds the legal title, sub- 
ject toan equity in the hands of another, 
conveys such legal title to an innocent pur- 
chaser without notice, the purchaser will 
hold the legal title discharged of the equity. 

Id. 
RELIEF. 


70. Where one has an outstanding deed, 
which inproperly clouds the title of the 
truc owner, on the application of the latter, 
chancery will order such deed to be canceled 
and annulied. Shattuck v. Carson, 2 Cal. 583. 


71. On such application, chancery will 
prevent a sale, and the consequent execu- 
tion of an improper deed. Id. 


72. A decree pronouncing that a convey- 
ance is fraudulent ani void, has the effect 
to remove any cloud resulting from its exc- 
cution without an express direction that it 
be sct aside. Gibbons v. Peralta, 21 Cal. 629. 


73. Some two hundred persons, of whom 
plaintiff was onc, claimed cach separate 
parts of a tract of land called the ** Encinal,” 
deriving their several titles from a common 
source, and all through a deed of the whole 
tract from Peralta to Hays.  Plaintitf 
brought the action for himself and on be- 
half of the others, whose titles were simi- 
larly situated, for the purpose of obtaining 
equitable relief against certain subsequent 
conveyances of the Encinal made by Peralta, 
allezed to be fraudulent, and to constitute a 
cloud upon the tidle derived through the 
decd to Hays, and asked, as @ portion of the 
relief, a perpetual injunction against any 
further elicnations by the fraudulent grant 
ecs (defendants), The decree pronounced 


will not be reversed because it also contains |} the subsequent conveyances fraudulent and 
a clause perpetually restraining the defend- | void, and granted the injunction asked as to 
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the plaintiffs separate portion of the land, 
but not as to that of the others for whom he 
sued: //cld, on appeal by plaintiff from this 
decree, that it was not in this respect erro- 
neous; that there was no such community 
of interest between the plaintiff and those 
whom he represented in the action as en- 
titled him to an injunction in their ata 


74. If plaintiff prevail in an action to 
quiet title, a decrec inserted in the judg- 
ment injoining defendant from making any 
further contest on plaintiff's title, even if 
not strictly correct, «oes not injuro defend- 
ant. Such decree does not preclude defend- 
ant from availing himself of an after- 
acquired title. 

Reed v. Calderwood, 32 Cal. 109. 

75. A judgment in favor of the plaintiff, 
acainst one of several defendants, in an ac- 
tion to set aside a deed as acloud upon the 

laintiff's title, is an adjudication that the 
tie is in the plaintiff 
Marshall v. Shafter, 32 Cal. 176. 


.76. Arrington had been in the exclusive 
adverge possession of lands for twelve years, 
ander a deed from one Harris, whose sole 
title was derived through a sale under a 
judginent foreclosing a mortgage executed 

y one Light. The title of Harris was de- 
fective, because one Liscom, a subsequent 
Seer ey of the mortgavor, Light, held the 
eval title at the time when said foreclosure 
suit was instituted, and not having been 
made a party to the action, his title was un- 
affected by the fureclosure and sale. After 
said twelve years’ adverse possession, Ar- 
rington brought an action against Liscom, 
alleging his title acquired under the pro- 
ceeding of foreclosure and through his said 
adverse possession; that Liscom claimed 
title adverse to hin under his conveyance 
from Light; that said title had ceased to have 
any validity as against said plaintiff, but being 
an apparcntly good title of record, it cast a 
cloud upon his title, which diminished the 
value of his estate; and upon the case 
stated, asked that Liscom’s adverse claim be 
determined, adjudged to be void, and that 
the said cloud be removed. Liscom, in his 
answer, admitted the facts alleged, but 
claimed title in himseif, subject only to the 
mortgagve, denying that it was a cloud on 
plainctl’s title, and asa ground for affirm- 
ative relief, restated the facts, set up his 
recor title, and asked to be allowed to re- 
deem from the mortgage, and that Arrington 
be required to account for the rents and 
protits of the land: //eld, first, that Liscom’s 
right to redeem is barred by the statute of 
limitations; second, that the action, upon 
the facts averred in the complaint, is not an 
action in substance or form for a strict fore- 
closure of the mortgage as against Liscom, 
and that there was no recognition by the 
plaintiff of a present subsisting mortgage, 


nor any waiver of the bar of the statute; 
third, that Arrington had become vested 
with a perfect title to the land through his 
adverse possession during the period pre- 
scribed by the statute of limitations; and, 
fourth, that Liscom’s title, as against Arring- 
ton, had become extinct, but being an ap- 
parent title from a common source, reg- 
ular upon its face, casts a cloud upon 
Arrington’s title, and that Arrinzton is en- 
titled to have the adverse claim of Liscom 
determined and adjudged invalid, and the 
cloud removed. 

Arrington v. Liscom, 34 Cal. 365. 


77. A plaintiff can not come into a court 
of equity, and ask for a decree debarring the 
defendant from asserting a claim under an 
instrument executed by the former, without 
restoring the consideration received by him. 

Chandler v. Chandler, 55 Cal. 267. 


78. In an action to quiet a plaintiff’s title 
to land, alleged to be clouded by defendants 
giving out that the title is in themselves and 
not in plaintiff, an action of ejectment pend- 
ing, in which the defendant does not ask for 
athrmative relief, is not available as a de- 
fense. Ayres v. Bensley, 32 Cal. 620. 

See secs. 63, 64, 65. 

AcTIon, 62, 63. PLEADING, 870, 1323~ 
DEFENSES, 43. 1334. 

EJECTMENT, 238. PROBATE, 147. 
HcsBAND AND WIFE, | SPECIFIC PERFORM- 


183. ANCE, 85. 
LANp, 6. STREET, 12. 
& 

QUITCLAIM. 
DEED, 407-417. 


QUO WARRANTO. 


]. JuURISDICTION. 
5. WHEN ACTION WILL Liz. 
16. PROCEEDINGS IN, 


16. Complaint. 

21. Answer—Defense. 

25. Judgment. 
JURISDICTION. 


L. On petition of the attorney-general for 
a writ of quo tcarranfo against a tax col- 
lector: //ekd, that the court had no juris- 
diction, and the praycr of the petition was 
denied. Ex parte Attorney-general, | Cal. 85. 

2. This court is strictly an appellate tri- 
bunal, and has no original jurisdiction cx. 
cept in cases of habeas corypux, and conse- 
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quently is not empowered to issue a writ of 
uo warranty for the purpose of inquiring 
y what authority a person exercises the 
duties of a collector a ale foreign license 
tax. 


3. The act of giving jurisdiction over the 
subject of contested elections to the judge of 
the county court, is constitutional, and 
district judges are embraced within it. 

Saunders v. Haynes, 13 Cal. 145. 

4. This is one of the ‘‘special cases,” of 
which the constitution provides that the 
county judge may take cognizance when 
authorized by the legislature. 


WHEN ACTION WILL LIE. 


5. This writ is to prevent the usurpation 
of any office, franchise, or liberty, as also 
to afford a remedy against corporations for a 
violation of their charters, tending to a for- 
feiture thereof. 

Ix parte Attorney-general. 1 Cal. 85. 


6. The code provides a remedy against any 
person who usurps, intrudes into, or unlaw- 
tully holds or receives any public ottice, civil 
or inilitary, or any franchise in the state. 

People v. Olds, 3 Cal. 167. 

7. The distinction between writs of man- 
date and quo warrapto, as held in Eng- 
land, is not abolished by the statutes of this 
state, but is fully recoguized. I 

8. An inforination in the nature of a quo 
wrranto is the proper proceeding to try the 
title to an office. 

People v. Scannell, 7 Cal. 432. 

9. Quorcarrunto lies to test the right of an 
appointee of the board of pilot commis- 
sioners. Palmer v. Woodbury, 14 Cal. 43. 


10. An action under section 310 of the 
practice act may be maintained against one 
In possession of an office to which he has not 
been duly elected, who holds a certificate 
of election proper in form from the board 
of election canvassers. 

People v. Jones, 20 Cal. 50. 


11. A person holding a certificate of elec- 
tion without the rizht and legal title to the 
otlice, is an intruder within the meaning of 
the act. 


12. The real right or title to the office 
comes from the will of the voters as ex- 
pressed at the election. If the ottice was in 
fact given by the voters to another, the pos- 
session by the defendant of the certificate 
atfords him, at most, but a color of title, and 
does not invest him with the right which be- 
longs to another. Ad. 


13. A certificate of election is not neces- 
sary to enable a party, claiming to have becn 
elected, to bring his action by quo warranto. 

Mazee v. Calaveras Co., 10 Cal. 376. 

14. Such certificate is only prima facie 

evidence of title to the otlice—not conclu- 


QUO WARRANTO. 


sive. Nor is it the only evidence by which 
the title may be established. It is the fact 
of election which gives title to the oflice, and 
this fact may be established, not only with- 
out, but against the evidence of the certifi- 
cate. Id. 


15. In the case of an election to office by 
the people, the issuance of a commasion 
i8 a Mere ministerial act. 

Conger v. Gilmer, 23 Cal. 75. 

See sec. 18. 


PROCEEDINGS IN. 
Complaint. 


16. In quo warranto to determine the 
right to an office, an allegation that defend- 
ant is in possession of the otlice without law- 
ful authority, is a sufficient allegation of 
intrusion and usurpation. 

Palmer v. Woodbury, 14 Cal. 43. 


17. If the complaint be defective in this 
particular, the defect must be reached by 
special demurrer. Id. 


18 The use of an abbreviated corporate 
name by the officers of a corporation organ- 
ized under a particular name, is not an 
usurpation, nor will it support a proceeding 
by quo warranto to oust them from the en- 
joyment of their franchise. 

People v. Bogart, 45 Cal. 73. 

19. In an action by one claiming to have 
been elected to an office ayainst his predeces- 
sor, to compel a surrender of the books, 
papers, etc., belonging to the office, plaintiff 
must show prima sacie that a Vacancy ex- 
isted in the office, and that he was elected to 
fill it. Doane v. Scannell, 7 Cal. 393. 


20. Pleadings in proceedings by qgwo trar- 
rauto to try rights to the exercise of cor- 
porate powers. 

O. & V. R. Co. v. Plumas Co., 37 Cal. 354. 


Answer — Defense. 


21. In quo warranto for an alleged usurpa- 
tion of oftice of pilot for the port of San 
Francisco, the complaint avers that defend- 
ants hold, use, exercise, usurp, and enjoy 
the ottice without a license, and also certain 
allegations as to the rizht of relator to the 
office: #/efd, that these aileyations as to re- 
lator’s right can not be reached by general 
demurrer, the complaint being good as 
against the defendants; that they are not in- 
terested in the question as to the rizht of re- 
lator, but only in the determination of their 
own right to the oflice. 

Flynn v. Abbott, 16 Cal. 35S. 


22. Ina proceeding to contest the election 
of detendant as d.strict judge, the inleigibil- 
ity of the candidate receiving the highest 
number of votes, the defendant being next 
on the list, is no defense; because this mat- 
ter, if true, could not protect the incumbent 
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from the consequences of an unauthorized 
possession of the office. 
Sauncers v. Haynes, 13 Cal. 145. 


23. The fact that the candidate receiving 
the highest numler of votes at an election 
by the people is ineligible, does not give the 
otlice to the next highest on the list. Id. 

24. Ina special case to contest an election 
under the statute, the county court has no 
power to grant a new trial, and an appeal to 
the supreme court must be taken from the 
judgment, and a statement on appeal be 
mace and settled to enable the supreme court 
to review the proceedings below outside the 
judgment roll. 

Casgrave v. Howland, 24 Cal. 457. 


Judgment. 


a 
25. In an action of quo warranto to deter- 
mine the right to an otlice where the relator 
claims the incumbent, the court may not 
only determine the rivht of the defendant, 
but of the relator also; and if it determine 
in favor of the relator, may render judgment 
that the defendant forthwith deliver up to 
the relator the office. 
People v. Banvard, 27 Cal. 470. 
26. Contestant can not take judgment by 
default. Keller v. Chapman, 34 Cal. 635. 
27. In regard to a person holding two or 
more oflices at the same time, see People v. 
Provines, 34 Cal. 520, where all the authori- 
ties are discussed, and many overruled, 
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19. Bonps. 

. STREET RAILROADS, 

. SUBSIDIES. 
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41 


FORMATION AND POWERS. 


lL. The statute relating to the formation 
of railread corporations is substantially 
complied with, if the only defect in the 
Japers necessary to constitute a corporation 
is the omission of the words ‘‘in good faith,” 
in that portion of the athdavit attached to 
the certificate relating to the payment of the 
ten per cent. 

People v. 8. & V. R. R. Co., 45 Cal. 306. 

2. The treasurer of ® company about to 
form a railroad corporation may receive from 
the subscr: bers payment of the ten per cent. 
required by law to be paid to hin, bank 
checks drawn by the subscribers, and pay- 


able in presenti, provided they are drawn 
against a sutlicient fund and the banks will 
pay the checks on presentation, and the same 
are drawn in good faith and with no inten- 
tion to evade the law. Id. 


3. Under the act of May 20, 1561, pro- 
viding for the incorporation of railroad com- 
panies (stats. 161, p. 607), and requiring at 
least one thousand dollars per mile to be sub- 
scribed, and ten per cent. thereof in cash, to 
be actually and in good faith paid in before 
incorporation: f/eld, that payment of such 
ten per cent. could not be made in a check 
on a bank, drawn by a person who had not 
on deposit funds sufficient to ineet it, even 
though it appeared that such check would 
have been paid if presented. 

-eople v. Chambers, 42 Cal. 201. 


4. Under the act for the incorporation of 
railroad companies, passed May 20, 1861, 
railroad corporations possessed all the powers 
and privileves, for the purpose of carrying 
on the business of the corporation, tliat pri- 
vate individuals and natural persons had. 
The power to make and exccute contracts 
the act has committed to the directors of 
the corporation, and declared, among other 
things, that ‘‘no contract shall be binding 
upon the company unless made in writing.’ 

Pixley v. W. P. R. R. Co., 33 Cal. 183, 


5. The provision in the act conccrning 
railroad corporations, that ‘‘no contract 
shall be binding on the company unless made 
in writing,” refers only to contracts wholly 
executory; but the action against the cor- 
poration on such verbal executory contracts 
must be brought upon an implied promise, 
and the recovery must be limited to the 
value of the benefit received by the corpora- 
tion. 

Foulke v. San Diego & 8. P. R. RK. Co., 

51 Cal. 365. 
PROPERTY OF. 


6. The property of a railroad corporation 
is vested in its trustees, to be preserved by 
them as a fund to secure the creditors of the 
corporation. 

S. I. & N. P. R. R. Co. v. Bee, 48 Cal. 398. 


7. When railroad lands, granted to the Pa- 
cific railroads, are withdrawn from pre-emp- 
tion and sale by the direction of the secretary 
of the interior, it will be presumed that the 
railroad company had filed a map designating 
the general route of the roa. 

Weaver v. Fairchild, 50 Cal. 360. 


RIGHT OF WAY. 


8. The act of congress of August, 1852, 
which gives to railroads and other companies, 
on complying with certain conditions, a right 
of way over the public lands, «dues not 
confer upon the companies availing them- 
selves of its provisions the right to enter 
upon premises in the actual occupancy of a 
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settler without Compensating him for the 
damage «lone to his possession. 
N. R. R. Co. v. Gould, 21 Cal. 254. 


9. The purpose of the act of congress was 
mercly to pive a right to enter upon the pub- 
lic lands, assuming them to be vacant, and 
its eflect is to relinquish to the companies 
complying with its requirements any claim 
for compensation that might belong to the 
United States, as proprietor, under any pro- 
ceeding, by virtue of a state law, to appro- 
priate the land for public use. 


10. The grant by congress of the right 
of way over the public lands to the Central 
Pacific railroad company vests in the 
company the full and ample right to enter 
upon the four hundred feet in width and use 
the same for railroad purposes, and a mere 
naked posseesor can not prevent such entry, 
or recover damages for an injury necomanily 
done to his possession or improvements by 
such entry. 

Doran v. C. P. R. R. Co., 24 Cal. 245. 


11. The right of way over a strip of land 
two hundred feet in width on cach side of its 
road, granted to the Central Pacific railroad 
company by the second section of the act of 
congress, passed July 1, 1862, extends to and 
covers all public lands, whether mineral or 
not. : Id. 

12. The proviso to section 3 of the act, 
excepting mineral lands from its operation, 
rciers tu the alternate sections granted to 
the Central Pacitic railroad company, and has 
no reicrence to the grant of the right of way 
in section 2. Id. 

13. ‘The right of way granted to the Cen- 
tral Pacilic railroad company of California, 
over the public lands of the United States, 
for its road, became perfect upon the filing 
of the plat of the location of the railroad 
in the proper land office, as against pre-emp- 
tioners who had not perfected their pre- 
cmption right by payment of the price of the 
land. W.P. 1K. R. Co. v. Tevis, 41 Cal. 489. 


14. Congress has the power to grant a right 
of way tor a railroad over public lands which 
are occupied by persons who have the right 
to pre-empt, but have not yet perfected 
that right by proving up and making pay- 
ment for the land. Id. 

15. A Claimant of public land, within 
the meaning of the third section of the act of 
congress granting a right of way over the 
public lands to the Union and Central Pacitic 
railroad companies, is one who has an inter- 
est in the land recognized by the laws of the 
United States. One who isa pre-emptioner, 
but has not paid for the land, is not such 
claunant. Id. 

16. The neglect of the company to build 
the fence does not operate to dispossess the 
occupant of his entire field, or prevent him 
from making a lawful use of it. 


NicCoy v. Cal. P. R. R. Co., 40 Cal. 532. 


RAILROADS. 


17. There is no statute in this state re- 
quiring railroad corporations to fence in 
their track. 

Richmond v. 8. V. R. R. Co., 18 Cal. 351. 


18. The act of 1861, requiring railroad 
companies to maintain a sutiicient fence on 
both sides of their property, without pre- 
scribing what a sufficient fence shall be, must 
be considered as referring to and adoptin 
the general law fixing the standard of lawfu 
fences. 

Enright v. 8. F. & S. J. B., 33 Cal. 230. 

See secs. 33, 34. 


BONDS OF. 


19. The act of 1860 (stats. 1860, p. 90), 
authorizing Butte county to purchase and 
hold two hundred thousand dollars of the 
first mortgage bonds of the California 
Northern railroad company, and to issue 
county bonds in payment of the same, as 
amended by the act of 1860 (stats. 150, p. 
133), the fourth section of which authorizes 
the supervisors to issue the bonds if, at the 
election by the pcople, to whom the matter 
is submitted, the issuance of the bonds be 
authorized, is a law, and not a mere trans- 
fer to the people of the county of the power 
to pass laws. The fact that the issuance of 
the bonds depends upon the will of the peo- 
ple is a mere condition affixed by law; and as 
the legislature, in the absence of constitu- 
tional restrictions, have the right to exercise 
an unqualified power, they may add, as is 
done here by this condition, a qualitication 
to the power. Hobart v. Butte Co., 17 Cal. 23. 

20. Under the second section of the act no 
proceedinys can be taken by the company 
against the board for refusal to issue the 
bonds until ten days from the time of this 
decision upon the ‘‘estimate of expendi- 
tures’’ presented by the company. During 
that period any taxpayer has a right to in- 
stitute proceedings in the district court to re- 
view the action of the board. 

C. N. R. KR. Co. v. Butte Co., 18 Cal. 671. 


21. Under the act of 1860 (stats. 1860, p. 
153), relative to the issuance of the bonds of 
Butte county to the California Northern rail- 
road company in certain contingencies, the 
basis upon which the supervisors are to pro- 
ceed in estimating the work done by the com- 
pany, 80 as to entitle it to bonds, is the actual 
expenditure by the company, and not the 
value of the work. This actual expenditure, 
connected with proof of the other facts re- 
quired by the statute, promt facie consti- 
tutes the company’s claim on the county for 
the bonds. Id. 

22. The county mizht refuse to issne the 
bonds if the expenditures were not really 
male, or if fraud had been committed in the 
contracts for such expenditures. Id. 

23. The act of the legislature, passed April 
4, 1804, authorizing the bosrd ot supervisors 
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of the city and county of San Francisco to 
compromise and settle all claims upon the 
part of the Western Pacific railroad company 
and the Central Pacific railroad company, for 
bonds claimed by said companies for said city 
and county, under the act of April 22, 1863, 
fully empowered said Loard of supervisors to 
make a settlement with said Central Pacific 
railroad company, by the terms of which the 
company released its claim for the six hun- 
dred thousand dollars of bonds claimed under 
the act of 1863, and accepted in place thereof 
bonds of said city and county to the amount 
of four hundred thousand dollars, and the 
city and county released its right to stock in 
the company, and withdrew its subscription 
to the capital stock of the same. Said act 
also fully empowered and authorized the said 
city and county to compromise with the 
Central Pacific railroad company, without 
compromising with the Western Pacific rail- 
road company also. 
People v. Coon, 25 Cal. 635. 
24. A railroad corporation has power, upon 
a sufficient consideration, to babe es 
the payment of the bonds of another rail- 
road corporation. 
Low v. C. P. R. R. Co., 52 Cal. 53. 


STREET RAILROADS. 


2S. The act of 1870 (stats. 1869-70, p. 
786), granting to city councils the power 
to cuthorize street railroads to be laid down 
in streets inacity, does not prohibit such 
councils, when there is one railroad track in 
a street, from granting the right to construct 
another in the same street. 

O. Rt. R. Co. v. O. B. & F. V. R. R. Co., 

45 Cal. 365. 

26. While a street railroad company has a 
right to run its cars on a public strect, yet 
the public have also a rizht to travel on the 
street, and the railroad company must exer- 
cise such Care and precaution for the 
purpose of avoiding accidents and endanger- 
Ing property or person as a_ reasonable 
prudence would suygest. 

Shea v. P. & B. V. R. R. Co., 44 Cal. 414. 


27. A strect railroad company has only 
an equal right with the traveling public to 
the use of the street where its track is laid, 
with a few exceptions, such as that the cars 
run on a track, and when a vehicle meets a 
car it must give way. Id. 


28. A person is entitled to walk ona 
street railroad track in a public street, using 
reasonable care and prudence to avoid in- 
juries; but he is not required to abandon the 
track in order to avoid possible injuries 


which may result from the Carelessness of 


the company, and if he is injured by the 
carelessness of the company while walking 
on the track, the fact that he might have 
walked by the side of the track is not con- 
tributory negligence on his part. Id. 


29. The mere consequential disadvan- 
tages of a street railroad to a particular 
locality, and its consequential detriment to 
property alony its line, can not be the sub- 
ject of a private action, and such injury must 
be re ed as damnum absque injuria. 

Carson v. C. R. R. Co., 35 Cal. 325, 

30. If an act of the legislature grants the 
right to build a street railroad with the 
proper and necessary switches and turn- 
outs, and a turnout and short side track are 
made from the main track towards and along 
the sidewalk, upon which the cars run for 
the purpose of standing until other cars pass 
and stop to allow passengers to make an ex- 
change of cars, this is a switch and turnout 
within the meaning of the act, and the pre- 
sumption is that it is a proper and necessar 
turnout. 1d 


31. When acompany is authorized by law 
to construct a railroad in a public street, and 
necessary switches and turnouts, and the 
road is built having switches and turnouts, 
the presumption of law is that the switches 
and turnouts are necessary, and one vom- 
plaining that they are a nuisance has cast 
upon him the burden of proving that they 
are 80. Id. 


32. Where a street railroad company is 
authorized by law to build necessary switches 
and turnouts, and constructs them, a plaintiff 
who sues to abate a turnout as a nuisance 
can not introduce evidence of the damage he 
has sustained until he has first introduced 
evidence tending to show that the switch and 
turnout are not necessary. Id. 


33. If a party dedicates a public strect 
through his land, and a railroad company 
afterwards procures a condemnation of 
land along the street for its track, and dam- 
ages are awarded to him therefor, tls is no 
reason why he should not be awarded further 
Jamages, to be paid by another railroad com- 
pany, which seeks to build another track on 
the same street. 

S. P. R. R. Co. v. Reed, 41 Cal. 256. — 

34. If the authorities of a city grant toa 
railroad company the right to lay its track 
along a public street, this nt does not 
preclude the owners of lotsa alung the line of 
the street from recovering such damazes as 
they sustain thereby. Id. 


35. A person who owns lots fronting ona 
street dedicated by himself to the public use, 
is entitled to damages, if a railroad company 
lays its track along the street, and by that 
means obstructs it for the use of teams and 
vehicles, and if the value of his lots is dimin- 
ished thereby. Id. 


36. Under section 499 of the civil code, in 
no case may a street be occupicd by two 
railroads, whether belonging to corporations 
or private persons, for a distance of more 
than five blocks; and an ordinance permitting 


is void, People v. Rich, 54 Cal. 74. 
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37. The maintenance of a horse railroad on 
the strects of a city is a mere special mode of 
using the street, and dves not exclude the 
public from the use of the street, nor pre- 
vent the crossing of its track by another rail- 
road, provided the crossing is effected with 
as little damage as may be. 

Market St. R. Co. v. U. R. Co., 51 Cal. 583. 


38. If one street railroad company is oc- 
cupying or using a street without proper 
license to do so, it is no concern of another 
railroad company having a railroad on the 
same street, but must be inquired into by 
proceedings on behalf of the public. Id. 


39. A franchise conferred by the legisla- 
ture on private persons, to construct a rail- 
road track through the streets of a city, and 
to run cars thereon, and prescribing certain 
conditions to be performed by the grantees, 
is not a contract in such sense as to exempt 
the corporation operating the road from 
proper police regulations, or from tax- 
ation by the municipal authorities in cases 
authorized by law. 

San Jose v. S.J. & 8S. P. R., 53 Cal. 475. 


40. The fact that the railroad extends and 
cars are run beyond the corporate limits does 
not cxempt the occupation from taxation by 
the municipality. Id. 


SUBSIDIES TO RAILROADS. 


41. A board of supervisors may call a 
special meeting for the purpose of calling an 
election to vote on the question of issuing 
the bonds of the county to a railroad com- 
pany, to aid in the construction of a railroad, 
undcr the act-of April 4, 1870, commonly 
known as the five per cent. act. 

Colman v. Board of Supervisors, 50 Cal. 493. 


42. Aid under under said act may be voted 
and granted to a railroad company which 1s 
organized for and proposes to build a railroad 
between certain points, even if not incorpo- 
rated until after the order has been made 
calling the election. Id. 


43. Under said act, after a company has 
proposed to build a road upon a certain route, 
an‘ the question has been submitted to the 
electors and they have voted to grant aid, 
and the board of supervisors has accepted the 

roposition and resolved to extend the aid, 
it may authorize the railroad company to di- 
verge from the proposed line of road in part. 
Id. 


44. If a subsidy in bonds is granted by 
a city to a railroad company to aid in the 
construction of a railroad from the city in 
the direction of another city, the bonds to be 
delivered when a certain number of miles of 
railroad are constructed, the Company does 
not forfeit its right to the subsidy by the 
fact that it purchases and adopts as a part 
of its line a section of a railroad already con- 


RAILROADS. 


structed on a portion of the route on which 
the proposed railroad was to be built. 
Stocktun R. R. Co. v. Stockton, 51 Cal. 32S. 


45. If a subsidy in bonds is granted by a 
city to a railroad company, to aid in the con- 
struction of a railroad froin said city through 
the county in which it lies, up the valley of 
a river in the direction of a town in another 
county which lies south of the city, the com- 
pany does not forfeit the subsidy by the fact 
that the first few miles of a railroad runs 
east from the city, and then turns south, 
provided it is built in the valley of the river 
and in the direction of the town. Id. 
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1. APPOINTMENT—JURISDICTION. 
20. BonpDs OF. 
21. Ricuts AND DUTIEs or. 
33. VaCcATING ORDER OF APPOINTMENT— 
REMOVAL OF. 


APPOINTMENT OF. 


1. Under the statute, the county judge 
may grant an injunction in cases in the dis- 
trict court, but he can not appoint a receiver; 
at least, not a thing distinct from the injunc- 
tion. Ruthrauff v. Kresz, 13 Cal. 639. 


2. Courts of equity have the power to 
appoint receivers, and to order them to take 
possession of the property in controversy, 
whether in the immediate possession of the 
defendant or his agents; and in proper cases 
they can alsoordcr the defendant’s agents 
or employees, although not parties to the 
record, to deliver the specific property to 
the receiver. Ex parte Cohen, 5 Cal. 494. 


3. The purchaserat judicial sale of a min- 
ing Claim, may, where the judgment debtor 
remains in possession, working the mining 
claims, and is insolvent, have a receiver ap- 

inted to take charge of the proceeds, dur- 
ang the period allowed by the statute for re- 
demption. Hill v. Taylor, 22 Cal. 191. 


4. In proceedings supplementary to execu- 
tion, the court may appoint when it has all 
the parties before it. 

Hathaway v. Brady, 26 Cal. 5S). 

5. A court of equity has no jurisdiction 
over corporations for the purpose of re- 
straining their operations or winding up 
their concerns. Such court may compel the 
officers of the corporation to account tor any 
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breach of trust, but the jurisdiction for this 
purpose is over the officers personally, and 
not over the corporation; hence, in this case, 
it was error in the court below to appoint a 
recciver and decree a sale of the property 
and a settlement of the atfairs of the corpo- 
ration. Neall v. Hill, 16 Cal. 145. 


6. In this case it was error in the court 
below to appoint a receiver and decree a sale 
of the property and a settlement of the af- 
fairs of the corporation. Id. 


7. Such decree necessarily results in the 
dissolution of the corporation, and would 
be doing indirectly what the court has no 
power to do directly. Id. 


8. When the allegations of the bill are 
general in their nature, and the equities are 
ully denied by the answer, such a case is 
not presented as will justify the appointment 
of a receiver, the withdrawal Bopeaneey 
from the hands of one intimately acquainted 
with all the affairs of the concern, and 
placing it in the hands of another, who may 
not be equally competent to manage the 
business. Williamson v. Monroe, 3 Cal. 383. 


9. In a case where one partner has filed 
his bill for a dissolution of the partner- 
ship and the appointment of a receiver, it 
seems that until a dissolution has been judi- 
cially declared, and a receiver ordered to 
make a pro rata distribution of the assets 
among the creditors, they are not prevented 
from resorting to adverse proceedings, and 
thereby gaining a preference. 

Adains v. Hackett, 7 Cal. 187. 
Adams v. Woods, 8 Id. 152; 9 Id. 24, 
Naglee v. Lyman, 14 Id. 450. 


10. Where it appears that the partners, 

rties to the suit for a dissolution, held a 
judgment ugainst a third party which was 
never reduced to the possession nor under 
the control of the receiver, the appointment 
of the receiver would not operate as an as- 
signment or transfer of any pruperty not so 
reduced to possession within a reasonable 
time. Adams v. Hackett, 7 Cal. 187. 


11. The transfer to a receiver by order of 
court of tho effects of an insolvent in the 
suit of a judgment creditor, is not an assign- 
ment absolutely void under the insolvent 
act of 1852, according to any decision of the 
supremé court, but only void against the 
claim of creditors. 

Naglee v. Lyman, 14 Cal. 450. 


12. After verdict and judgment for 
plaintiff, in an action to recover possession of 
real estate, and while a motion for a new 
trial is pending, a receiver of the rents 
and proceeds of the property in dispute 
may be appointed, if the facts of the case are 
such as warrant it. 

Whitney v. Buckman, 26 Cal. 447. 


13. If notice is given of an application for 
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an injunction, and the petition prays for an 
injunction, the judge, on the hearing, may 
appoint a receiver, if the facts make outa 

roper case for a receiver, and no objection 
is made on the ground of want of notice of 
the application. Id. 


14. In an action to recover the poases- 
sion of land, after verdict and judgment for 
the plaintiff, if the defendant in possession is 
receiviny monthly large sums of money from 
the sale of the waters of mineral springs on 
the land, and is insolvent, a receiver may be 
appointed, pending the further litigation on 
motion for new trial. Id. 


15. Under the provisions of the code of 
civil procedure, section 939, a direct appeal 
from an order made before judgment ap- 
pointing areceiver is not allowed, nor is such 
an order subject to be reviewed upon an ap- 

eal from the final judgment. Such an order, 
if itis in excess of the jurisdiction of the 
court in which it is centered, is therefore 
subject to review under section 1068 of the 

code of civil procedure. 
French Bank case, 53 Cal. 495. 


16. The general and ordinary jurisdiction 
of courts of equity does not embrace the 
power to appoint a receiver of the property 
of a corporation in aid of a suit prosecuted 
against the corporation by a private person, 
but such power, if it exist at all, must be 
derived from a statute conferring it upon the 
court. Id 


17. Section 564 of the code of civil pro- 
cedure does not confer it. Id. 


18. Under the code of civil procedure, the 
district court had no jurisdiction to appoint 
a receiver in an action of ejectment; and an 
order making such appointment should be 
annulled, 

Bateman v. Superior Court, 54 Cal. 285. 


19. Subdivision 6, of section 564 of thc 
code of civil procedure, is but declaratory of 
the equity jurisdiction conferred upon the 
district courts by the former constitution, in 
giving them jurisdiction of ‘‘all cases in 
equity,” and includes only the suits in which 
it has been the usage of courts of equity to 
appoint a receiver; their jurisdiction in this 
respect would have been the same in the 
absence of the statutory provision. Id. 


BONDS OF. 


20. Where plaintiff filed a bill in equity 
for the appointinent of a receiver and other 
relief, and the court refused to appoint a re- 
ceiver on condition that defendant tile a bond 
to account as receiver, Which defendant did, 
a judgment for twenty thousand dollars was 
rendered against defendant in this suit, and 
proper demand being made and refused, suit 
was brought by plaintiff on the bond, which 
was made payable to the people of the state 


of California: //eld, that the plaintiff could 
recover thereon. Baker v. Bartol, 7 Cal. 551. 


RIGHTS AND DUTIES OF. 


421. Receivers, or other custodians of 
money in the hands of a court, who are re- 
ceivera except in name, as they are bounil to 
obey tie orders of the court in their relation 
to the fund, as well as regards its safe cus- 
tody ag its return, are correlatively entitled 
to the protection of the court avainst loss 
for disbursements which were neccssary 
and proper, and such as a reasonable and 
prudent man, acting as a recciver, would 
have been justified in expending. 

Adams v. Haskell, 6 Cal. 475. . 


22. An order of court directing a referee 
‘‘to ascertain and report the amount of dis- 
bursements and expenses made with, or un- 
der the direction and authority of the court,” 
by a receiver or custodian of moncy in the 
hands of the court, is too narrow to du him 
justice, and should be so enlarged as to 
allow for all reasonable and proper expenses 
incident to the receivership. Id. 


23. And this, although the claim is for 
disbursements, ctc., incurred by the cus- 
todian of the fund, under an appointment as 
assiznee in a proceeding ininsclvency, wuich 
was afterwards held to be void. ; 

24. Upon the application of the receiver, 
in the suit for dissolution, he can obtain the 
necessary proceedings for procuring a cor- 
rect application of the balance of a judgment 
held by the partnership against a third 
party, after paying the judgment creditor of 
the partnership. 

epee v. Hackett, 7 Cal. 187. 


25. A fund in the possession of a receiver 
can only be distributed by the order of the 
court in whose custody it is, and nv party 
can, by adverse proceedings, acquire a lien 
over if. Id. 

26. A receiver having the right to stipu- 
late with the counsel employed by him, that 
the counsel shall rely upon the allowance 
made by the court for his services, it is the 
duty of the receiver to report, among his 
disbursements, the claim of the counsel, 
leaving the amount to be fixed by the court; 
and if the counsel, or any other person em- 
ployed by the receiver, feels aggrieved by 
the order of the court thereon, he can appeal 
therefrom. Adams v. Woods, 8 Cal. 306. 


27. In such a case it would only be neces- 
sary for the court below to order the receiver 
to retain the amount of the disputed items; 
and the interest of all parties concerned is 
better subserved by a single appeal upon the 
entire allowance. Td. 


28. A receiver is appointed on behalf of 
all the parties who may establish rights in 
the cause, and the money in his hands is in 
custodia legis. 


RECORDER’S COURT. 


29. In a suit for a dissolution of partner- 
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ings, 80 as to deprive the court of the power 


ship, the appointment of a receiver is only a | of vacating an order appointing a receiver 


means to attain the end contemplated by the 
plaintiff; and so is the employment of coun- 
sel by the receiver. Id. 


30. Generally a receiver can pay out 
nothing except on order of court, but there 
are exceptions to the rule; nor will he be 
denied reimburseinent in every case in which 
he neglects to obtain the order, especially in 
a court of equity. 

Adams v. Woods, 15 Cal. 206. 


31. Where a receiver was authorized, by 
order of the court appointing him, to prose- 
cute suits for the recovery of assets of the 
estate he represents, and, certain important 
mercantile ks belonging to such estate 
being lost, the receiver paid one thousand 
one hundred and twenty-seven dollars for 
their recovery, without an order of court: 
fTeid, that he was entitled to a credit for 
this sum as part of the necessary or appro- 
priate expenditures of his oflice. d. 

32. On an application to the court, after 
final judgment, for an order for a receiver to 

y over to the prevailing party money in 

is hands as receiver, it will not be pre- 
sumed that the receiver has transcended his 
duties and took possession of property to 
which he was not entitled, nor 1s the oppo- 
site party entitled to have issues framed and 
submitted to a referee or jury to ascertain 
the ownership of the money in the re- 

ceiver’s hancls. 
Whitney v. Buckman, 26 Cal. 447. 


VACATING ORDER OF APPOINT- 
MENT—REMOVAL OF. 


33. On an appeal from an order made after 
final judgment, directing a receiver to pay 
over to the prevailing party moneys in his 
hands, the supreme court can not review the 
order appointing the receiver. 

Whitney v. Buckman, 26 Cal. 447. 


34. The appointment of a receiver rests 
in the sound discretion of the court upon a 
view of all the facts; one of which is, that 
the party asking the appointment should 
make outa prima fucie case; and after an ez 
parte appointinent has been inade, the order 
inay be vacated, either before or after the 
trial, upon a proper showing. 

Copper Hill M Co, v. Spencer, 25 Cal. 1). 

35. Where, pending an action, a receiver 
has been appointed, and on the trial judg- 
ment of nonsuit is rendered ayainst the 
party at whose instance the receiver was a 
pointed, a motion for a new trial suspen 
the operation of the judgment so as to pre- 
vent it from operating as a harge of 
the receiver, unless an order is made (is- 
charging the receiver. Id. 

36. The pendency of a motion for a new 
trial does not operate asa stay of proceed- 

82 


made before the trial. 
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RECORDS. 


37. The supreme court has mo authority 
to correct the records in the lower courts, 
Applications to correct errors in the records 
of the district courts, if any exist, must be 
made in the lower courts. . 

Boston v. Haynes, 31 Cal. 107. 


38. An error in the record of the procoed- 
ings of the supreme court can not be at- 
tacked collaterally, but should be brought 
seasonably to the notice of the court by a 
direct motion to correct it. 

Wilson v. Broder, 24 Cal. 190. 
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REFERENCE, AND TRIAL BY 
REFEREE. 


. ORDER OF REFERENCE. 

. PowErRS AND DuTIeEs oF REFEREES. 
. HEARING AND EVIDENCE. 

. FINDINGS OF REFEREE. 

. REervort or REFEREE. 

. OBJECTIONS TO REPORT. 

. CoNFIRMING REPORT. 

. SETTING ASIDE REPORT. 


ORDER OF REFERENCE. 


1. An order of court is necessary to con- 
stitute a reference under the code, and no 
reference would be good, as such, without an 
order. | Heslep v. San Francisco, 4 Cal. 1. 


2. A reference or arbitration in which 
there is no order of court or a ment filed 
with the clerk or entered on the minutes, is 
a voluntary withdrawal of the case from 
the jurisdiction of the court, by which it 
loses all control over the case, and has no 
authority to enter judgment upon the find- 
ing, except by consent of parties. Id. 


3. A stipulation to refer the whole mat- 
ter, is a waiver of any objection that the 
motion for a new trial and to set aside the 
award was not made within the statute time. 


4. The whole issue in divorce cases can 
not, even by stipulation of parties, be referred; 
and where a reference is had, the referce can 
not pass upon the testimony. If he make any 
statement or finding of facts, the court is 


obliged to disregard it, and base its decree 
only upon the legal testimony taken. 
ker v. Baker, 10 Cal. 527. 


5. The court has no power, without the 
consent of the parties, to order a reference 
for the trial of any other issue of fact than 
that involved in the examination of an ac- 
count in an equity case. 
illiams v. Benton, 24 Cal. 424. 


6. The court has no power, when either of 
the parties object, to order a reference, with 
directions to the referee to report a judemen™ 

; I 


7. The court may order a reference in 
equity cases without consent of parties. 
Smith v. Rowe, 4 Cal. 6. 

Still v. Saunders, 8 Id. 281. 


8. The consent of a party to an order of 
reference must be in writing, or entered on 
the minutes. Smith v. Pollock, 2 Cal. 92. 


9. When this court decided in Pollack v: 
Smith & Wilson, that a reference could not 
be ordered without the consent of the parties, 
it intended that decision to apply to a case 
of common law, in which the party was en- 
titled to a jury trial, and not to extend to 
cases in equity. Smith v. Rowe, 4 Cal. 6. 


10. An order of reference can not be made 
without the consent of the adverse party. 
Benham v. Rowe, 2 Cal. 261. 


11. Where an entry upon the minutes re- 
cites that ‘‘ the parties came by their attor- 
neys, and defendant by his attorney moved 
the court that the cause be referred:” eld, 
that such reference was made on the appel- 
lant’s motion, and in one of the modes point- 
ed out by law, ‘‘by oral consent, in open 
court, entered on the minutes.” 

Bates v. Visher, 2 Cal. 355. 

12. Defense, payment by a promissory 
note. Replication, that plaintiff was induced 
to receive the note by fraudulent representa- 
tions: //eld, that the case was not referable 
under the statute, without the written con- 
sent of both parties. 

eaman v. Mariani, 1 Cal. 336. 


13. In an equity case, where the trial of 
an issue of fact is involved, requiring the ex- 
amination of a long account on either side, 
the court may order a reference, with direc- 
tions to the referee to report upon the ac- 
count, or any issue of fact involved in the 
account. Williams v. Benton, 24 Cal. 424. 


14. In an action to dissolve a partner- 
ship and obtain a settlement of the partner- 
ship accounts, the court has power to ordera 
reference for the trial of all the issues of fact 
relating to the condition of the partnership 
accounts; but it has no power, if objection is 
made, to order a reference of the trial of any 
other issue or issues in the case, nor to direct 
the referee to report a judgment. Id. 


15. Where the taking of an account is re- 
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quired, it is in the discretion of the court to 
tuke the account, or to refer it to a commis- 
siouer or referee to state it. 

Hidden v. Jordan, 28 Cal. 30). 


16. The court may order a reference to as- 
certain the damages sustained by reason of 
an injunction issued without cause. 

Russell v. Elliott, 2 Cal. 245. 


17. A reference, with directions to the 
referee to take proofs concerning the con- 
fession of a judgment by the defendant, 
and the judgment roll in the case, and 
whether the same was filed in the clerk’s 
ottice, and to report the testimony, with a 
finding of facts and a judgment, does not 
subinit to the referee the question as to what 
amount, if any, is still unpaid on the judg- 
ment. Solomon v. Maguire, 29 Cal. 227. 


18. If the order of reference fails to di- 
rect a return of the evidence to the court, 
the party objecting to the report must see 
that such testimony as he relies on is prop- 
erly certified. 

Goodrich v. Marysville, 5 Cal. 430. 


19. An order of reference can not go be- 
yond the pleadings of the parties. 
Branger v. Chevalier, 9 Cal. 353. 


20. The appointment of referees in actions 
for partition is governed by the general pro- 
visions of the practice act, and can only be 
made upon the agreement of all the parties, 
except 1n cases falling within the provisions 
of scction 153 of the act. 

Hastings v. Cunningham, 35 Cal. 549. 

21. It is crroneous for the court to order 
a reference for the purpose of trying all the 
issues in an action for partition, in which 
there is a party whose name is unknown, and 
whose consent can not, therefore, be pro- 
cured; and all proceedings thereon must a 


22. A court has no power to send an or- 
dinary suit at law to a referee for trial 
acainst the objection of cither party; and 
this, whether the suit requires the examina- 
tion of along account or not. And a stat- 
ute authorizing a reference in such case 
would be unconstitutional. 

Grim v. Norris, 19 Cal. 140. 


23. Our statute, as to referring cases, ap- 
Plies solely to equity causes. Tho right of 
trial by jury in all common law actions is 
eccured by the constitution of this state. Id. 


24. In an action of law, the necessity of 
taking a long account will not authorize 
the court to refer the case without the con- 
sent of parties. Id 

25. And even if one of the parties subse- 
quently waived his objection to the refer- 
ence, that will not be sufiicient. Id. 


26. The court has no power, without the 
consent of the parties, to order a reference 
for the trial of any other issue of fact than 


that involved in the examination of an ac- 
count in an equity case. 

Williams v. Benton, 24 Cal. 424. 

27. The court has no power, where either 

of the parties object, to order a reference 

with directions to the referee to report a 

judgment. Id. 


28. When the court has decided the prin- 
ciples upon which an account should be 
taken and settled, upon an order of reference, 
it is not competent for the refcree to review 
the action of the court; but it is his duty to 
take the account in pursuance of the prin- 
ciples thus settled. 

Smith v. Walker, 38 Cal. 385. 


POWERS AND DUTIES OF REFEREES— 
TRIAL BY REFEREES. 


Powers and Dutiea. 


28a. Referees have no power to allow the 
rties to alter the pleadings after a case 

as been submitted to them. 
De la Riva v. Berreyesa, 2 Cal. 195. 


29. Under a reference to try the issues 
and report a judgment the referee can exer- 
cise all the powers of a judge in relation to 
the trial of the cause referred to him. 

Plant v. Fleming, 20 Cal. 92. 


30. The referee in divorce cases, under 
the statute, is simply a master to take testi- 
mony. er v. Baker, 10 Cal. 527. 


31. It is the duty of a referee to act 
upon the questions committed to him, and 
to report whatever he is required to report 
by the order under which he acts. 

Hibn v. Peck, 30 Cal. 280. 
Smith v. Walker, 38 Cal. 385. 


32 If the legislature had intended that 
referees should be sworn it would be pre- 
sumed in this case that they were sworn, the 
contrary not appearing. 

Sloan v. Smith, 3 Cal. 406. 


33. The statute concerning references does 
not require tuat referces should be sworn. 
The imposition of an oath by the court would 
be of no effect, other than to put it in the 

wer of the referee to commit a inoral per- 
jury, without becoming amenable at law. Id. 


HEARING AND EVIDENCE. 


34. A trial before a referee should be con- 
ducted in the same manner as before a court, 
and the evidence should be embodied ina 
bill of exceptions, and certified by the 
referee. Goodrich v. Marysville, 5 Cal. 430. 


35. Trials before a referee are conducted 
in the same manneras before courts; and ex- 
ceptions must be taken to the rulings of the. 
na in the progress of the trial, in the 
same manner as they must be taken before a 
court; and such exceptions must be ein- 
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bodied in the 2) ee of the referee, or made 
part thereof by his proper certificate. 
Phelps v. Peabody, 7 Cal. 50. 


36. Hearsay and irrelevant testimony 
should be excluded by referees. 
De la Riva v. Berreyesa, 2 Cal. 195. 


37. Referees should exclude items barred 
by the statute of limitations, if a 
to. 


38. Where a referee admits the testimony 
of a witness against the objection of the de- 
fendant, such testimony can not, after the 
case has been submitted, be thrown out, 
without first giving to the adverse party the 
opportunity of otherwise supplying the ex- 
cluded testimony. 

Monson v. Cuoke, 5 Cal. 436. 


39. Where a reference is had to take an 
account, it is within the discretion of the 
referees to open the case, after it has been 
once closed, for the purpose of receiving ad- 
ditional testimony. The exercise of such 
discretion, except in case of gross abuse, will 
not be reviewed on appeal. 

Marziou v. Pioche, 10 Cal. 545. 


40. If a conveyance is sct aside at the suit 
of the grantor, because of his insanity at 
the time of its delivery, the account taken 
under the decree should include such prop- 
erty only as passed into the hands of the 
grantee under the transfer. 

Crowther v. Rowlandson, 27 Cal. 376. 


41. When the referee excludes proper or 
admits improper evidence, or dves any other 
act materially affecting the rights of either 

rty, during the progress of the trial before 
1im, then such party sliould except, and see 
that the exception is truly stated in the re- 
port. Branger v. Chevalier, 9 Cal. 353. 


FINDINGS OF REFEREE. 


42. Finding of a referee conclusive as to 
the facts, on conflicting evidence. 
Knowles v. Joost, 13 Cal. 620. 
Muller v. Bogus, 25 Id. 179. 
Peck v. Vanderbery, 30 Id. 11. 
43. Where the record on appeal contains 
a report of a referee by whom the case was 
tried below, in which is a finding of the facts 
by him, and no statement on motion for new 
trial appears in the transcript, it will be pre- 
sumed thit the findings of the referee were 
based upon sufficient evidence. 
Donahue v. Cromartie, 21 Cal. SO. 


44. Where a cause is tried by a referee, 
and the testimony is conflicting, the supreme 
court will not disturb his findings of fact. 

Muller v. Boggs, 25 Cal. 175. 


45. A finding of facts by a referee that an 
alleged judgment more than five years old 
was properly entered, and is a good and 
valid judgment, does not support a Judzment 


judication, to tinding uo va 


reported by him, that the plaintiffs have 
execution on the judgment. 


Solomon v. Maguire, 29 Cal’ 227. 
46. When the order of reference requires 


the referee to try the issues, and report his 
finding thereon, the referee may make 4 
general finding upon the facts put in issue, 
stating the facts according to their legal 
ettect. i 


47. A case was submitted to a referee to 


find the interest of R., and the value of such 
interest, in a vessel and cargo. 
such interest and value in the ship, but not 
in the cargo, and reported that he was un- 
able, for want of evidence, to find the value 
of K.'s interest in the cargo: Held, that this 


He found 


was equivalent, for the purpore of legal ad- 
ue whatever. 
Monttiori v. Engels, 3 Cal. 431. 


REPORT OF REFEREE. 


48. Tho report of a referee upon the facts 
of a case will be cousidered the same as the 
verdict of a jury. 

Walton v. Minturn, | Cal. 362. 


49. The report ot a referee upon conflict- 
ing testimony must be treated in the licht 
of a verdict of a jury, and will not be disturbed 
in this court upon an appeal from an order 
refusing to grant a new trial in the court 
below. kitchie v. Bradshaw, 5 Cal. 228. 


SO. The facts found in the report of a ref- 
erce are conclusive in the absence of the tes- 
timony, or where the testimony is not prop- 
erly brought before the court. 

Goodrich v. Marysville, 5 Cal. 430. 

S1. The report of areferee, like the finding 
of a court, should state the facts found, 
and the conclusions of law thereupon. ; 

Lambert v. Smith, 3 Cal. 408. 


52. When the report of a referee found 
generally a sum of money for the plaintitf, 
without finding the facta out of which this 
tinding arose: //edd, that it was error. Id. 


53. The report of a referee can not be at- 
tacked, except for error or mistake of law, 
apparent on its face, or by motion for new 
trial upon exceptions taken at the trial, or 
the evidence certified. 

Goodrich v. Marysville, 5 Cal. 430. 

54. The provision of section 187 of the 
practice act, as to the time within which a 
referee must file his report, 13 merely direct- 
ory. A failure to file within the time will 
not invalilate the report or the Judgment 
rendered thereon. 

Keller v. Sutrick, 22 Cal. 471. 


55. A jury was waived by the parties, 
and the case submitted to the court; the 
trial made some progress, When, on motion 
of plaintiff’s attorney, the case was referred, 
“to ascertain the damages sustained by 
plaintiti:’ d/edd, that the case having been 
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submitted to the court, it was the duty of 
the court to find upon the facts adduced 
by the parties, and not the facts presented 
in a referce’s report. ° 
Geeseka v. Brannan, 2 Cal. 517. 
56. If a report of a referee under the 
statute contain sufficient on which to base a 
judgment, it is the duty of the court below 
to enter judgment in accordance with the 
report, so far as it concerns the matter re- 
ferred; and it has no right tu entertain any 


objection whatever. 
Headley v. Reed, 2 Cal. 322. 


57. The report of a referee under the stat- 
ute has the same legal etiect as the award 
of an arbitrator. Id. 


58 Our statute concerning referees is in 
aid of the common law remedy by arbi- 
tration, and does not alter its principles. 

Tyson v. Wells, 2 Cal. 122. 


59. The report of a referee, and the award 
of an arbitrator, are in all essentials the 
sane. Grayson v. Guild, 4 Cal. 122. 


60. When a referee reports his decision 
upon the whole case, his report stands as the 
Ge-cision of the court; when ho reports 
the facts only, his report is a special verdict. 

Harris v. S. F. S. R., 41 Cal. 393. 

61. When a collateral question, not 
maie an issue by the pleadings, is referred 
to a referee, his finding of the facts does not 
take the place of a special verdict, as pro- 
vided in section 187 of the code, and is not 
binding on the court until adopted by it. Id. 


63. If a referce tries a collateral question, 
not male an issue of fact by the pleadings, 
his action thereon may be reviewed by the 
court, by exceptions to the report, without a 
notion for a new trial, and his report is not 
binding on the court until adopted by it. Id. 


64. When a case has, by the stipulation 
of the parties, been referred to a referee, 
and he reports a judgment which is entered, 
and the court grants a new trial, 1t can not, 
without a new consent of the parties, again 
refer the case to the same or any other 
referee. Upon the report of the referee, and 
the entry of the judgment, the stipulation 
ceased to have further cffect. 

Daverkosen v. Kelley, 43 Cal. 477. 


65. A referee appointed to try and deter- 
mine a case is, gucad the trial of the case, 
in the place of the court, and his findin 
and report are the equivalent of the find- 
ings and decision of the court itself. 

Thompson v. Patterson, 54 Cal. 542. 


OBJECTIONS TO REPORT. 


66. Errors in the report of a referee must 
be taken advantave of by written objections 
to entering Judgment on it, or by a motion 
for anew trial. Porter v. Barling, 2 Cal. 72. 


67. The supreme court will not review a 


judgment entered on the report of a referce 
if no objection was made to the report in the 
court below. Id. 


68 A report which is not made immedi- 
ately after the close of the testimony, by the 
one hundred and ninety-first section of the 
practice act is deemed as excepted to. 

Headley v. Reed, 2 Cal. 322. 

69. A specification in an objection to the 
confirmation of the report of the commis- 
sioners appointed to estimate benetits and 
assess damages to lot-owners for widening 
Kearny street in San Francisco, that ‘the 
commissioners have assessed some lots far 
beyond, and others much below the proper 
sum,” is too general to admit proof that a 
lot in which the objector had no interest was 
assessed relatively too low in comparison 
with another lot in which the objector has 
no interest. Brooks v. Josephs, 32 Cal. 559. 

See sec. 63. 


CONFIRMING REPORT. 


70. Where a referee reported as facts the 
existence and validity of a judgment more 
than five years old, and also reported a judy- 
ment that execution issue on the same, but 
stated that he had not passed on the question 
whether the judgment had been paid by an 
alleged accord and satisfaction: J//eld, that 
an order of court confirming the report of 
the referee dves not authorize the issuanve 
of cn execution on the judgment. 

Solomon v. Maguire, 29 Cal. 227. 


71. The decision of referees upon a ques- 
tion of fact will be regarded on appeal as 
conclusive as the verdict of a jury, and will 
not be interfered with. 

Gunter v. Sanchez, 1 Cal. 45. 
Walton v. Minturn, Id. 362. 


72. A referee has no right to bring in and 
file an additional or amended report. Where 
such amended report is tiled, the case will 
be reviewed with reference to the original 
report alone. Headley v. Reed, 2 Cal. 322. 


73. The supreme court will not review 
the findings of a referee toascertain whether 
they are contrary to the evidence, except on 
appeal from an order denying a new trial. 

Peck v. Vandenberg, 30 Cal. 11. 


SETTING ASIDE THE REPORT. 


74. Failure to appear and prosecute a 
motion to sct aside the report of a referee 
and for new trial, is an abandonment of mo- 
tion, and the order meade denying the motion 
for such failure to appear is not the subject 
of review on appeal. 

Mahoney v. Wilson, 15 Cal. 42. 
Frank v. Doane, Id. 302. 

75. If the commissioner, to whom a case 
has been refcrred to take an account, coim- 
mits an error at the threshold, which un- 
settles the account, the court is not bound to 
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go over the account and correct the error, but 
may set aside the report and again refer the 
case. Hidden v. Jordan, 32 Cal. 397. 

28 Id. 301. 


76. A reference is a substitution for a 
jury; and a judgment should be had upon 
their report as upon a verdict, and a motion 
to set aside the report of referees is necessary 
before the appellate court be required to ex- 
amine the report, and set the same aside. 

Gunter v. Sanchez, 1 Cal. 45. 


77. Court has power to set aside report 
of referee, and grant new trial, on the 
ground that the evidence before the referee 
did not justify his decision. 

Cappe v. Brizzolara, 19 Cal. 607. 


78. The provisions of the practice act re- 
lating to new trials are general, and vest in 
courts the same power in cases tried by a ref- 
cree as in cases tried by the court itself, or 
by a jury. 

79. If a referee tries a question of fact 
raised by the pleadings, the court can not 
review his action on such issues, unless a 
motion is made for a new trial. 


Harris v. S. F. S. R. Co., 41 Cal. 393. 


80. If there be no exception taken to 
the ruling of a referee, and the rule of law 
by which he arrived at his conclusions be not 
disclosed, the court can not disturb the re- 
port, and an order granting a new trial in 
such case will be reversed. 

Tyson v. Wells, 2 Cal. 122. 
Grayson v, Guild, 4 Id. 122. 
Butte Co. v. Morgan, 19 Id. 609. 


81. The court will not disturb the award 
of an arbitrator or report of a referee, unless 
the error complained of, whether of law or 
fact, appear on the face of the award or re- 
port. Tyson v. Wells, 2 Cal. 122. 


82. If there be no exceptions embodied in 
the report, showing that the referee erred in 
fact, and the rule of law by which he ar- 
rived at his conclusions be not disclosed, the 
court can not disturb the report; and an or- 
der granting a new trial in such cases will be 
reversed, Id. 

Butte Co. v. Morgan, 19 Cal. G09. 


83. The decision of a rcferee can only be 
set aside for fraud or gross error in law. . 
Headley v. Reed, 2 Cal. 322. 


84. After the rendition of the judgment, 
the court may award a new trial, and set 
aside the report for any reason that would 
be sufficient to set aside the award of an ar- 
bitrator, and for no other. Id. 


85. Judgment is entered upon a report of 
referees as matter of course, and the only 
mode to take advantage of it is by moving 
to set it aside, as on motion for a new 
trial. Sloan v. Smith, 3 Cal. 406. 


S6. When acase is referred to a refcree 
undcr the statute to hear and determine the 
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issues of fact and of law, and report the same 
to the court, and he makes a report, on the 
face of which no errors of law or fact ap- 
pear, or if there have been any, no excep- 
tions have been taken befvre him to point 
them out, or to show that his decision was 
objected to, it is erroneous in the court be- 
low to act aside the report and grant a new 
trial. Grayson v. Guild, 4 Cal. 122, 

87. A court can interfere and set aside 
the report of a referee, upon the same 
round as it will proceed to set aside the ver- 
dict of a jury. McHenry v. Moore, 5 Cal. 90. 


-88. In a suit in chancery it is perfectly 
competent for the judge who tried the cause, 
after exceptions have been filed to the report 
of areferee upon the facts, and the report set 
aside fur cause shown, to take up the testimo- 
ny reported by the referee, find the facts, and 
render a decree in the cause. Id. 


89. Where there is a large mass of con- 
tradictory evidence reported, it will be 
presumed that the court below weighed the 
evidence properly, in setting aside the tind- 
ing of the facts by the referee. dd. 


90. It is error for the court to set aside 
the report of a referee upon an examination 
of testimony which was not properly before 
it. Goodrich v. Marysville, 5 Cal. 430. 


91. If the order of reference fails to direct 
areturn of the evidence to the court, the 
party objecting to the report must see that 
such testimony as he relies on is properly 
certified. d. 


92. It would be a gross abuse of discre- 
tion for a court to set aside a report of a 
referee, correct in all its parts, without any 
other apparent reason than the mere volition 
of the judge. Id. 


93. The decision of a referee upon a ques- 
tion of fact will not be set aside where the 
evidence upon such question is conflicting, 
and where the testimony of some of the wit- 
nesses, if credited, supports the finding. 

Brady v. Brown, 20 Cal. 520. 

94. A finding of fact by a referee will not 

be set aside where the evidence is conflicting. 
Keeler v. Sutrick, 22 Cal. 471. 

95. Though a plea would be bad upon de- 
murrer, yet, if no objection be taken at the 
time, and the casc he submitted to a referce, 
the defect of the plea is not sufiicient reason 
to set aside the report. 

Ritchie v. Davis, 5 Cal. 453. 

96. When the alleged error consista in the 
final conclusion of law or fact drawn from 
the testimony, and the evidence 1s certified 
to the court by the referee, the proper course 
is to move to set aside the report, and for a 
new trial. Branger v. Chevaher, 9 Cal. 353. 

97. If a referec reports the facts upon ail 
the issues but draws an erroneous Conviu- 
sion of law from the facts found, and also 


RELEASE. 


1303 


reports a judgment in accordance with his 
conclusions of law, the court, before a judg- 
ment is entered, may set aside the conclusions 
of law, and direct a proper judgment to be 
entered. Calderwood v. Peyser, 31 Cal. 333. 

98. The time within which a notice of 
motion must be filed to set aside the report 
of a referee, and a statement be prepared for 
that purpose, will depend on the character of 
the reference; whether it be special, to rope 
the facts, or general, to report upon the whole 
issue. Peabody v. Phelps, 9 Cal. 213. 


99. In the former case, the report has the 
effect of a special verdict; in the latter, it 
stands as the decision of the court, and judg- 
ment may be entered thereon, exceptions 
taken, and reviewed, as if the action had 
been tried by the court. Id. 

100. Upon facts found, whether by report 
of the referee, or special verdict of a jury, 
the direct action of the court must be in- 
voked before judgment can be entered. 
Hence, the time wi.hin which the notice of 
motion to set aside the report or verdict must 
be given should date from the filing of the 
report, or the rendition of the verdict. Id. 

101. A mandamus lies to compel the judge 
of a district court to enter judgment on the 
report of a referee. . 

Russell v. Elliott, 2 Cal. 245. 


APPEAL, 70, 681, 825. | New TRIAL, 112, 165, 
Isgunction, 271. 265, 278. 
JUDGMENT, 64, 65. Nonsolt, 72, 73. 


REGISTER OF VESSELS. 
EvImpence, 310. 


REGISTRATION. 


Deep, ]92, 218. 
Exvections, 53. 


REGISTRATION OF VOTERS. 
ELEcTION, 


REGULATIONS. 
Ming, 36—57. 


REHEARING. 


APPEAL, 61, 885, 896. | RuLEs or Court, 35- 
REMITTITUR, 6. 


RELATION. 
DEED, 325. 


RELEASE. 


1. A. sued B. & C. for forcible entry and 
detainer, and obtained judgment against 
them, with damages, and afterwards took a 
deed from B. for the premises, procured D. 
to indemnify B. against the judgment, and 
verbally promised not to prosecute B. on the 
judgment: //eld, that C. was thereby released 
from the judgment as to the damages. 

Ransom v. Farrish, 4 Cal. 386. 


2. A release of one joint debtor is a re- 
lease of the others, but it must be a technical 
release under seal. 


. Armstrong v. Hayward, 6 Cal. 183. 


3. A receipt given to one joint debtor on 
a note, for a part payment, coupled with the 
words, ‘‘ which is in full on his part on the 
within note, and the said A. B. is hereby 
discharged from all obligation on the same,”’ 
is not such a release as will discharge the 
others. Id. 


4. Nor would the non-payment of the con- 
sideration expressed in the release affect the 
instrument asa valid release. The oe 
tion to pay the consideration was created by 
the acceptance of the release, and is not de- 

ndent upon the contingency of a recovery 
in the action. See facts. 

Paige v. O’Neal, 12 Cal. 483. 


5. Where there is no estate in a releasee to 
support a release, or upon which it can 


Morraace, 207-218. | operate, a release is voi 


Brauham v. San Jose, 24 Cal. 585. 
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6. A release, unless the releasee is in pos- 
session, is void. Id. 


7. A covenant not to sue made to a 
portion of joint debtors does not release any 
of thenn. Matthey v. Gally, 4 Cal. 62. 


8. The second of a foreign bill of ex- 
change, drawn here, payable at sight, was 
presented to the drawee, and payment being 
refused, it was duly protested. Afterwarils, 
and before suit was brought, the first bill of 
exchange was paid to the holder with interest 
and protest fees: //eld, that the drawer was 
released froin payment of damages for the 
dishonor of the second of exchange. 

Page v. Warner, 4 Cal. 395. 


9. A release of the indorser of a note by 
the indorsee, stich indorsee being a secret 
partner of the maker, will not release the 
inaker. Tomlinson v. Spencer, 5 Cal. 291. 


10. Where a creditor of a corporation, by 
an instrument under seal, releases a stock- 
holder from all personal liability for his 
debt, he thereby discharges the corporation, 
and other stockholders, to the same extent 
as the one to whom the release is executed. 

Prince v. Lynch, 38 Cal. 528. 


11. If the release be for the releasee’s 
proportion of the indebtedness of the cor- 
ad ee the company and the other stock- 
10lders are only released pro tanto. Id. 


12. Such release will be sufficient to sup- 
pon the plea of payment made by a stock- 
older in an action against him for his pro- 
portion of the debts of the corporation, 
under the sixteenth section of the act con- 
cerning corporations, as amended by act of 
863. 


13. The entering of a discharge of a 
mortgage by the mortgagee does not of it- 
self discharge the debt, but only the se- 
curity. Sherwood v. Dunbar, 6 Cal. 54. 


14. Neglect to sue a contractor for his 
breach of contract does not operate so as tu 
release his sureties for subsequent breaches. 

Sacramento v. hirk, 7 Cal. 419. 


15. A voluntary release of the property 
levied on by the rea in execution could 
not revive the obligation on the mortgage 
given to secure the judgment. 

People vy. Chisholm, 8 Cal. 30. 

16. A part payment of a demand of one 
of two debtors will not discharge such 
debtor making the payment from the pay- 
ment of the balance: His obligation is to 
pay the whole. Griflith v. Grogan, 12Cal. 317. 


17. Where the vendee of a lot of wheat 
released his vendor from all damages, by 
reason of an implied warranty of the title to 
the wheat, which was then in litigation be- 
tween the vendee and athird party, such 
release made the vendor a competent wit- 
ness, Paige v. O'Neal, 12 Cal. 496. 

18. Nor would the non-payment of the 


RELEASE. 


consideration expressed in the releaso 
affect the instrument as a valid release. 
The obligation to pay the consideration was 
created by the acceptance of the rclease, 
and is not dependent upon the SonHnecay 
of a recovery in the action. Id. 


19. If much time intervenes between de- 
mand and notice, in transfers after matur- 
ity of bills of exchange and promissory 
notes, the question may arise whether the 
delay has not released the indorser after 
maturity. Thompson v. Williams, 14Cal. 160, 


CORPORATION, 256, | Fravup, 98. 
257. PARTNERSHIP, 41, 42, 
EXEctTIon, 129. PuLeapina, 460. 
REMITTITUR. 


1. The court below can not refuse to give 
effect to the judgment of this court; and 
a judgment entered by the clerk, in such 
case, is just as binding as if entered in the 
supreme court itself. 

McMillan v. Richards, 12 Cal. 467. 


2. Where a case is appealed from the dis- 
trict court to the supreme court, and the su- 
preme court reverses the Judgment of the 
district court, and directs the entry of a final 
judgment, such judgment can be entered by 
the clerk of the district court in the vaca- 
tion. Id. 


3. The act of the clerk in entering the 
judgment is a mere ministerial act. 1d. 


4. The remittitur from this court is, by the 
direction of the three hundred and fifty- 
eizhth section of the practice act, to be at- 
tached by thie clerk of the district court to 
the judgment roll, and a minute of the 
judgment entered on the docket, against the 
original entry; the judgment of this court 
then stands as the judgment of the district 
court. If it award a new trial, the clerk will 
place the cause on the calenadar; if costs, he 
will, on the application of the party, issue 
execution for the same. 

Marysville v. Buchanan, 3 Cal. 212. 


5. When a remittitur has been duly and 
regularly issued from the supreme court, and 
tiled in the court below, and all the proceed- 
ings have been regular, the supreme court 
loses all jurisdiction over the case, and 
from that time can exercise no further con- 
trol. Rowland v. Kreyenhagen, 24 Cal. 52, 

6. If a petition for rehearing is depos- 
ited in an express oftice (the usual mode of 
conveyance), addressed to the clerk, in time 
to have reached him before the period for re- 
hearing expires, and is delayed, or lost with- 
out fault of the attorney, so that it does not 
reach the clerk's office in time, and g remit- 
titur issues, the remittitur will be recalled 


REPLEVIN. 


and the attorney will be allowed to file the 
petition. Bernal v. Wade, 
See De Baker v. Carillo, 52 Cal. 473. 


7. When a remittitur is improperly issued, 
the court still retains jurisdiction of the case, 
and the remittitur will be recalled. 

Hanson v. McCue, 43 Cal. 178. 


& Where an order of the supreme court 
reverses an order of the district court, by 
which a judginent in a county court médify- 
ing a judginent in a justice’s court, has been 
moditied, and remands the cause with direc- 
tions to vacate the judgment of the county 
court, the district court has power under the 
remittitur from the supreme court to do noth- 
ing further than to vacate the order of the 
county court; it can not render judgment for 
the defendant unless so expressly ordered by 
the supreme court. 

Will v. Sinkwitz, 41 Cal. 588. 

9. Where, in such a case, the district court 
renders judgment in accordance with the or- 
der of the supreme court, but the clerk of 
the district court uses an improper form in 
entering the jenn by which the court 
is represented as dismissing the cause, thie 
mistake of the clerk does not change the 
judgment; it is a clerical blunder. Id. 


10. In the case stated,.the result of the 
judgment of the supreme court was to leave 
the cause in the county court in the con- 
dition in which it stood when the papers 
were filed therein on appeal from the justice's 
court. Id. 

11. Where an order of a superior court is 
filed in a county court, vacating a previous 
order of the latter court which modified a 
judgment in a justice’s court, and the coun- 
ty court directs its previous order to be va- 
cated in accordance with the decision of the 
superior court, it is error for the county 
court to grant a motion for judgment on the 
pleadings and the justice’s record in the case, 
the motion having been made prior to its or- 
der vacating the previous judyment. Id. 


12. In such acase, the annulling of the 
judgment of the county court makes a new 
trial of the cause indispensable. Id. 


13. The district court has no authority to 

revent the immediate execution of the 
judgment of this court so remitted. 

Marysville v. Buchanan, 3 Cal. 212. 


14. The judgment of this court upon ap- 
peal, and the costs consequent thereon, are 
final. Id. 

15. The clerk of this court, in entering up 
the judgment, adds the words “ with costs,” 
and annexes to the remittitur a copy of the 
Dill of costs tiled, These words area suth- 
cient awarding of costs for the clerk of the 
court below to issue execution for the same. 


Id. | Costs, 54. 
16. The court loses all control and ju- | DEFENSES, 67. 
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risdiction over acase after the remittitur 
46 Cal. 640. | has been filed 


in the court below. 
Blane v. Bowman, 22 Cal. 23. 


17. A motion, therefore, to vacate a judg- 


ment, on the ground that it was not ren- 
dered by the proper members of the court, 
can not be entertained after the remittitur 
has been filed below. Id. 


18. District court has no power to modify 


judgment of supreme court. 


Argenti v. San Francisco, 30 Cal. 438. 
Meyer v. Kohn, 33 Id. 484. 


19. When aremittitur is sent down, the 


clerk of the district court may issue execu- 
tion for costs. 


Mayorof Marysville v. Buchanan, 3Cal. 212. 
Aftiirmed in 20 Cal. 51. 


20. Where a judgment is against two, 


one only of whom appeals, and the uppeal is 
dismissed with twenty per cent. damages, 


the damages with the costs du not become 
part of the original judgment, and the re- 
demptioner is not bound to pay them when 
he redeems from a sale under the judgment. 
The clerk below can issue execution for the 
damages and costs. 

McMillan v. Vischer, 14 Cal. 232. 


21. The clerk of the court below can issuc 
an execution, if required by the prevailing 
party, for the costs included in the memo- 
randum, and the costs of the clerk of the 
supreme court as certified by him on the re- 
mittitur. Ex parte Burrill, 24 Cal. 350. 


APPEAL, 643. RvuLeEs oF Court, 45, 
CRIMINAL LAW. 46. 

EVIDENCE, 30. TRIAL, 79. 
JURISDICTION, 65, 66. 


RENTS AND PROFTTS. 


LIMITATIONS, 134. 
MorTGAGE, 129, 177- 
189, 292. 
| PLEADING, 1115, 


Contract, 197. 
EasEMENT, 8. 
EsecTMEAT, 264-270. 
EXECUTION, 254-266, 


268-275, 327. 1116, 1189-1191, 
Forci BLE ENTRY, 1262. 

183, 186, 188. TENANTS IN COMMON, 
ForEcLosvreE, 169. 16, 32. 
LANDLORD AND TEN- 

ANT, 77-91. 

REPLEVIN. 

APPEAL, 739. EvipEnNcE, 446, 
CHATTEL MortGaGE, | Frxpines, 39. 

28. PARTNERSHIP, 46. 


PLEADING, 650, 13-49. 
PropateE, 143, 145. 


CLraim & DELIVERY. 
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REPORT. 5. The fact of the residence of defendant 
in a particular township is jurisdictional, 
Reverence, 48-101. but ihe practice act does not require its 


existence to be recorded in the justice's 
docket, or be made to appear in any written 
evidence of the proceedings in the action, 
nor does it provide in what manner such 


facts as are not required to be entered in the 
RES ADJUDICATA. docket or other written proceeding, shall be 
DeErEnses, 20-29, 48. | JUDGMENT, 146. made to appear or be proved: J//eld, further, 
Eautry, 99. LANDLORD AND TEX: | that in such case it was error for the court 
EsrorrE., 17. ANT, 1-24. to reject parol evidence that said defendant, 
HasBeEas Corpvsy, 7. at the time said action was commenced, re- 
sided in the township where it was com- 
menced. Jolly v. Foltz, 34 Cal. 321. 
So 6. Such proffered evidence in no respect 
contradicted the docket, but on the contrary 
, was entirely consistent with it and su 
RESCISSION. ported the judgment. Id. 
Contract, 156, 158- | Monty Hap anp Re- | ALIEN, 1, 3, 5. Justice’s Court, 6. 
169, 170-182, 183— CEIVED, 24. Divorce, 6, 7. PLEADING, 1062. 
195. MortaaGeE, 112. ELEcTION, 47-52. | Prosats, 1-12, 
Fravup, 118, 127. PLEADING, 974-976. 
Mexican Law, 44. | SALE AND DELIVERY, 
18-27. —— 
RESIGNATION. 
OFFICE. | Propatsr, 193-204. 
RESERVATION. 
Lanp, 10-13. 


RESPONDEAT SUPERIOR. 
NEGLIGENCE, 38. 


RES GEST. _— 
EJECTMENT, 304. EVIDENCE, 187, 235, 
371, 399, 405, 406, RESTRAINT OF TRADE. 
422, 427. 


ContTRACT, 224. 


RESIDENCE. RESULTING TRUST. 


1. The desertion of the husband en- Trust, 42-55. 
titles the wife to her own domicile. 
Moffat v. Moffat, 5 Cal. 280. 


2 The phrase ‘‘resident of this state,” 
used in the second section of the homestead 


act, means an actual and not a constructive RETROSPECTIVE LAW. 
presence. Rix v. McHenry, 7 Cal. 89. ConstituTIoNAL | PROBATE, 27. 
3 A person whois domiciled in and has{ Law, 205, 203. STATUTE, 146. 


hecome a resident of a place does not lose 
his residence by going to and stopping at 
another place, not to reside there perma- 
nently, but only for a limited time. 

Dow v. Gould & Curry M. Co., 31 Cal. 629. RETURN. 


4. The domicile of the husband is also the 7. A sheriffs return is not traversable, 
domicile of the wife. Id. | and a court will not permit it to be attacked 


REWARD. 


collaterally, even if the officer is shown to 
have been guilty of fraud and collusion. 
Egery v. Buchanan, 5 Cal. 56. 


8. A sheriff failing to pay over money col- 
lected on exccution, should be prosecuted for 
a false return. Id. 


9. The return of an attachment can not 
be amended so as to postpone the rights of 
creditors attaching subsequently, but before 
the correction. Newhall v. Provost, 6 Cal. 87. 


10. The presumptions are in favor of the 
regularity of the acts of the officer, and a 
return which simply states that the property 
was attached is sufficient, prima facie, toshow 
a due and proper execution of the writ. 

Ritter v. Scannell, 11 Cal. 248. 


Ll. The title of a purchaser of real estate 
on execution at sherit?’s sale dozs not de- 
pend upon the return of the officer of the 
writ. Cloud v. 1 Dorado, 12 Cal. 133. 


12. A sheriff, under his general powers, 
can not take anything but fogal currency 
in satisfaction of an execution, and whcre 
he takes a note, indorses it on the execution, 
and then returns it satistied, the return is 
not conclusive, and perhaps not prima facie 
evidence of satisfaction, unless it shows some 
authority for receiving the note. 


Mitchell v. Hackett, 14 Cal. 661. 


JUSTICE’S CourT, 42, 
45. 

Snerirr, 42, 43. 

Summons, 85. 


AMENDMENT, 7. 

ExeccTion, 131-133, 
143-145, 218. 

JUDGMENT, 223. 


RETURN OF ELECTION. 
ELECTION, 67. 


REVENUES STAMPS. 


1. The act of congress to provide in- 
ternal revenue, passed June 30, 1864, which 
provides that certain instruments, unless 
stamped in the manner therein required, 
shall not be ‘‘recorded or admitted, or used 
as evidence, in any court,” etc., embraces 
only proceedings hal and acts done in public 
otlices and courts established under the con- 
stitution of the United States, and by au- 
thority of acts of congress framed in pursu- 
unce thereof. Duffy v. Hobson, 40 Cal. 240. 


2. The waiver, by an indorser of a prom- 
issory note, of presentation, demand, notice 
of non-payment, and protest, written upon 
the back of the note, necd not be stam in 
order to be valid. 

Pacitic Bank v. De Ro, 37 Cal. 538. 
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REVIBW. 
CERTIORARI, 7. 


REVOCATION. 


POWER OF ATTORNEY, 
17, 44-51. 


LICENSE, 26. 
PROBATE, 203. 


REWARD. 


L An agreement by one who has lost prop- 
erty by fire or theft. to pay a certain sum to 
any one who will secure the arrest and con- 
viction of the criminal, is not a nude pact; 
but may be enforced by a person performing 
the service. Ryer v. Stockwell, 14 Cal. 134. 


2 The offer of a reward or compensation 
by public advertisement, either to a particu- 
lar person or class of persons, or to any and 
all persons, is a Conditional promise; anid 
if any one to whom such offer is made shall 
perform the service before the offer is revok- 
el, such performance is a good consideration, 
and the offer becomes a leyal and binding 
contract. Until performance, the offer my 
be revoked at pleasure. Id. 


3. Such advertisements, upon accept- 
ance of their terms and performance of the 
service, become written contracts. Id. 


4. Where the reward was for such infor- 
mation as would lead to the arrest and con- 
viction of the criminal, there could be no 
claim for the money until trial and convic- 
tion. The statute of limitations begins to 
run from that time, and the limitation would 


be for four years, as on a written contract. 
Id. 


5. Where a reward is offered in the usual 
way in the public newspapers or by hand- 
bills for the arrest and delivery to the proper 
authorities of persons suspected of the crime, 
and a party accordingly arrests and delivers 
the persons suspected, whoare tricd and con- 
victed: Jedd, that the demand for the amount 
of the reward is neither an “ unliquidated 
demand,” nor an ‘‘account,” within the 
fourth section of the practice act; and hence, 
that the assignor of such demand is a compe- 
tent witness for the assignee in suit against 
the persons offering the reward. 

Rochester v. See Yup Co., 18 Cal. 413. 


6. In an action brought tv recover a re- 
ward which had been offered by the defend. 
ants for the arrest and conviction of the per- 
son guilty of arobbery, the record of a con. 
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viction of a person for the robbery is admis- 
sible in evidence to show a conviction, but 
not admissible to show that the person con- 
victed was the robber. 

Burke v. Wells Fargo & Co., 34 Cal. 60. 


7. If a reward is offered for the arrest 
and conviction of a robber, and an arrest 
is made and conviction had, and the re- 
ward paid, and it turns out that the person 
arreste.| was not the robber, it is doubtful 
whether the persons offering the reward are 
liable for the subsequent arrest and convic- 
tion of the real robber. Id. 


8. An offer, by a party who has been 
robbed, of a reward for the arrest and con- 
Viction of the robbers, is not earned by one 
who increly communicates to the party 
robbed his suspicions ti-at a certain person 
is guilty, with a statement that others were 
satisfied of his guilt, and that circumstances 
pointed strongly towards him, and who does 
not claim the reward until after the arrest 
and cunviction of the robbers. Id. 


Parries, 235. 


RIGHT OF WAY. 


1. Where a party uses a way over land 
belonging to another, by agreement with the 
owncr of the land, and the land is sold to a 
third party without notice of the arrange- 
-ment as to the right of way, the third party 
is not bound by the arrangement. 


Barbour v. Vicrce, 42 Cal. 657. 


2. In order to maintain a right of way ac- 
quired by parol license, as against a pur- 
chaser from the one who gave the license, 
the one claiming such right of way must show 
a right based on preseription. Id 


3. The use of a way which began under a 
arol license, may, by prescription, ripen 
into a perfect title; but in such case the user 
must have been exercised under a claim of 
right for the period prescribed for the statute 
of limitations. Id. 


4. A night of way over private lands for a 
road «does not vest in the public until the 
land-owner has been paid or tendered the 
damages awarded or adjudged to him for the 
land taken. The recovery by the land-own- 
er of a judcment for his damages dves not 
authorize the public to remove his fences 
and open the road. 

Brady v. Bronson, 45 Cal. 640. 


| Ingunction, 142. 
Kasement, 2, 14-19. | Limrratrion, 
EJECTMENT, 30. Minn, 178. 
EuMinenr DoMAIN, G5. | RarLroap, 8-18. 
Hicuway, 12-14. | 


DEED. 


REWARD. 


; RIVER. 
NAVIGATION, 1-4. 


ROADS AND HIGHWAYS. 


1. GENERAL PRINCIPLES. 

10. OrpeninG Roaps. 

18. CoxpEMNING LAND—COMPENSATION, 
30. INguNcTION. 

33. DEDICATION, 

42. TCRNPIKES. 

57. Totti Roaps. 

65. LocaL Laws. 

72. IxngcuRIEs To Roaps. 


GENERAL PRINCIPLES. 


1. All that part of a bay or river below 
low water or low tide is a public high- 
way, cominon to all citizens, and if any per- 
80ND appropriates it to himself exclusively, 
the presumption is that it is adetriment to 
the public. Gunter v. Geary, 1 Cal. 462. 


2. The phrase ‘‘private road” is un- 
known to the common law. All ‘‘ roads” 
are public. Sherman v. Buick, 32 Cal. 241. 


3. Roads leading from the residences or 
farms of individuals to the main road which 
runs throuvh the country, called in the stat- 
ute ‘private roads,” are of public concern, 
and under the control of the government, 
and are open to every one who may have oc- 
casion to use them, and are therefore public 
roads, Id. 


4. A person through whose lands a pro- 
posed road will pass is beneficially interested, 
and is a proper party to contest the le- 
gality of the proceedings for the establish- 
ment of the road. 

Damrell v. San Joaquin Co., 40 Cal. 154. 


5. The viewers of a road, appointed un- 
der the act of April 19, 1859, must view and 
mark out the line of the road as proposed in 
the application, and state the probable cost 
of its construction, and must also give notice 
to the owners of the land through which the 
proposed road will pass, of the time and 
place of the meeting of the viewers, in ac- 
cordance with the provisions of the act. Id. 


6. The application must state that the 
proposed road will be located within some 
portion of the county in which the applica- 
tion 1s made. dd. 


7. The provisions of the San Mateo county 
road law (stats. 1507-8, p. 283), in reference 
to the notice to be given of a proposed altera- 
tion of a public read, and requiring persons 
claiming compensation for land to be taken 
to present their claims within a certain time, 
or be deemed as waiving all right to dam- 


ROADS AND HIGHWAYS. 


ae 


ages, 


the constitution. Potter v. Ames, 43 Cal. 75. | same. 


8. Where a statute for the alteration of 
a public road required as a preliminary, 
the publication of a notice stating, with par- 
ticularity, the starting point, and the course 
and terminus of the proposed alteration, and 
that those claiming compensation for land to 
be taken should present their claims within 
a certain time thereafter, or be barred (stats. 
1867-8, p. 283): J/eld, that a notice of an 
alteration to run northerly from one point to 
another, ‘‘over the most practicable route 
for a road,” was insufficient. Id. 


9. Where a public road in San Mateo 
county was altered, and the owner of Jand 
taken therefor brought suit against the town- 
ship trustees for 
fregit, and it appeared on the trial, and the 
court found, that the notice of the proposed 
alteration required by law (stats. 1567-8, p. 
283) was such that the plaintiff could not 
ascertain therefrom the amount and char- 
acter of his land which would be affected by 
the proceedings, and that his damages, if 
such notice was insufficient to authorize the 
alteration, amounted tofive hundred dollars: 
Held, that plaintiff was entitled to judgment 
on the findings for that amount. Id. 


OPENING ROADS. 


10. An order of a board of supervisors 
laying out a road, which is unconstitutional 
and null and void upon its face, does not af- 
fect or cloud the title to the land over which 
it passes, and an injunction will not be 

uted to restrain the carrying of the order 
into effect, but the party will be left to his 
remedy at law. Leach v. Day, 27 Cal. 643. 


11. Whether a given road will subserve 
the public need or convenience is a ques- 
tion for the government alone to deter- 
mine. The courts have nothing to do with 
it. Sherman v. Buick, 32 Cal. 241. 


12 If an applicant for damages for lay- 
ing out a road refuses to accept the sum 
awarded him by the road viewers, and com- 
mences suit in the district court, the public 
do not acquire a right of way until the 
damages are ascertained in the suit, and a 
final judgment is rendered thereon, and the 
damages are paid or provided to be paid. 

Grigsby v. Burtnett, 31 nN 406. 

13. Until the question is finally settled as 
to the amount of damzges a person is en- 
titled to for opening a road over his land, 
and the money is paid or provided to be paid, 
neither the supervisors nor the road master 
can remove the fences or open the road. Id. 


14. Where lots are sold as fronting on or 
bounded by a certain space designated in the 
conveyance a3 a street, the use of such space 
as a strect passes as appurtenant to the 
grant, and vests in the grantee in common 


damages, quare clausum | 


do not violate section 8 of article I of | with the public the right of way over the 


Kittle v. Pfeiffer, 22 Cal. 484. 


15. If a statute for opening public roads 
requires a petition for opening the road 
to be filed with the board of supervisors, 
and the board to appoint viewers, who are 
to view the proposed location, and decide 
whether such proposed location is required 
for the public convenience, and report the 
same to the board, the viewers must concur 
with the petitioners as to the location of the 
entire road petitioned for, or the board of 
supervisors have no jurisdiction to act. If 
the viewers report in favor of the location of 
a part only of the road petitioned for, the 
board of supervisors have no jurisdiction to 
open such part. 

Brannan v. Mecklenburg, 49 Cal. 672. 


16. An administrator, as such, has no 
power to bind the heirs by consenting toa 
woceeding under the provisions of the po- 
litical code fur laying out a highway over 
the lands of the estate, by which such heirs 
are divested of their estate in tho lands. 

People v. Turley, 50 Cal. 471. 


17. The consent of an administrator to 
the laying out and opening a highway under 
the provisions of the political code across 
the land of the estate, confers no right and 
is void. Id. 

See secs. 5, 6, 8. 


CONDEMNATION OF LANDS, AND 
COMPENSATION FOR. 


18 Where the compensation for land 
taken by a county for public use, as for a 
road, does not precede or accompany the 
taking, the entire action of the county au- 
thorities is void. 

Johnson v. Alameda Co., 14 Cal. 106. 


19. A suit, in such case, against the 
county for the compensation, does not lie. 
Id. 


20. It is competent for the legislature to 
fix the mode of condemnation of land for 
public highways, and the method by which 
damages shall be ascertained, and the pro- 
ceedings to be had for their recovery, and as 
strict a compliance with the act is requircad 
by those claiming damages as by the public 
making the condemnation. 

Lincoln v. Colusa Co., 28 Cal. 662. 


21. A statute for the condemnation of the 
land owned by individuals for road purposes, 
which fails to provide a method of ascer- 
taining the compensation to be paid to 
the owner, and the way and means of paying 
the same before the road is opened, is uncon- 
stitutional. Curran vy. Shattuck, 24 Cal. 427, 


22. The tender of the money awarded 
by the road viewers to an applicant for dam- 
ages for opening a roal does not give a 
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right to open the road if the applicant sues 
to recover his damages. 
Grigsby v. Burtnett, 31 Cal. 406. 


23. A person through whose land a road 
has been projected, in accordance with the 
provisions of the road law of 1861, and who 
presents his claim for damage to the road 
viewers, must thenceforward pursue the 
remedy pvinted out by that statute, by 
either accepting the award of the viewers, 
agreeing with the board of supervisors, or 
commencing within the time limited an 
action against the county. By neglecting to 
follow the statutory decied ; ro Waives 
his claims and is barred from bringing any 
action for damages. 

Harper v. Richardson, 22 Cal. 251. 


24. A law providing for opening a road 
from the farm or residence of A., across the 
land of B., toa main road leading through 
the country, upon just compensation being 
made, does not have the effect of takin the 
private property of B. and applying it to 
the private use of A. 

Sherman v. Buick, 32 Cal. 241. 


25. In proceeding by a board of supervis- 
ors to take private land for a public bhigh- 
way, an appearance before the board of one 
of the persons whose land is about to be 
taken, is a waiver of service of notice 
upon such person. 

Kimball v. Supervisors, 46 Cal. 19. 

26. Boards of supervisors, if author- 
ized by law, may exercise the judicial powers 
necessary to be called into exercise in taking 
private lands for public highways, and the 
exercise of such powers is not repugnant to 
that clause in the constitution which declares 
that private property shall not be taken for 
public use without due process of law. Id. 


27. The statute devolves upon boards of 
supervisors the management and Control of 
bridges in their respective counties, and 
upon road overseers of the county the duty 
of keeping bridges on the public highway in 
repair; and if any remedy exists for injuries 
resulting from neglect to keep such bridges 
in repair, it must be sought against the road 
oversecrs or supervisors personally. 

Hutlman v. San Joaquin Co., 21 Cal. 456. 

28. The relation between a county and its 
road overseer bears no resemblance to that 
of master and servant, nor to that of em- 
ployer and employee. 

Crowell v. Sonoma Co., 25 Cal. 313. 


29. The levy upon and sale of a road, by 
virtue of an execution, gives to the pur- 
chaser no right or title to the same; for, be- 
ing the property of the public, the defendant 
in the execution has no interest therein 
which can be conveyed by the oflicer. 

Wood v. Truckee T. Co., 24 Cal, 474. 

See secs. 9, 12, 13. 


See EMINENT DoMAIN. 


ROADS AND HIGHWAYS. 


INJUNCTION. 


30. Injunction is the proper remedy to 
stay a threatened malas | to aright of way. 
Kittle v. Pfeiffer, 22 Cal. 484. 
31. Where the statute under which pro- 
ceedings for the condemnation of land for 
road purposes is taken is unconstitutional, 
or its provisions are not strictly pursued, or 
notice is not given to the owner of the land, 
or the compensation is not tendered to him, 
a perpeuial anjunetion against opening the 
road will be granted. 
Curran v. Shattuck, 24 Cal. 427. 


32. Where all the proceedings required 
by law have been taken to condemn land for 
a public highway, and the damages to the 
owner have been assessed, and a warrant, 
drawn by the auditor on the treasurer of the 
county for the amount of the damages has 
been tendered to the owner of the land, but 
refused by him, a court of equity will not 
enjoin the road overseer from tearing down 
the fences and opening the highway for the 
public. Creanor v. Nelson, 23 Cal. 464. 


DEDICATION OF. 


33. A dedication of land to the public use 
as a street or highway may be made by 
deed or other overt act, or may be pre- 
sumed from the lapse of time or acquicscence 
of the party. 

San Francisco v. Scott, 4 Cal. L14 

34. Where there is no abandonment or 
dedication of the land, the use for a limited 
tine by the public can not fairly raise the 
presumption of a dedication. Id. 


35. To constitute a dedication of land for 
the purposes of a rural highway, no par- 
ticular formality is necessary. Theintention 
on the part of the owner to so dedicate is 
the vital question. 

Harding v. Jasper, 14 Cal. 642, 

36. Dedication is a conclusion of fact to 
be drawn by the jury from the circumstances 
of each case. And the quantum and kind of 
evidence of the intention to dedicate depend 
somewhat upon the peculiar circunistauces of 
the country. Id. 


37. This intention may be manifested 
with or without writing, by any act of the . 
owner, as throwing open his land to public 
travel, platting it an: selling lots bounded 
by streets designated on the plat, or acquics- 
cence in the use of land as a highway; and, 
hence, time is not an essential ingredient to 
the act of dedication. Id. 

38. Time, though often a material in- 
eredient in the evidence, is not an indispens- 
able ingredient in the act of dedication. — If 
the soil be accepted and used by the public 
in the manner intended by the owner, the 
dedication is complete, precluding the owner, 
and all claiming in his right, from asserting 
any ownership inconsistent withsuch use. Id. 
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39. Stronger proof of dedication is requir- 
ed in cases of roads in the country than in 
cases of streets or lands ina town or city. Id. 


40. Where a portion of land claimed un- 
der a Mexican grant, being uninclosed and 
waste, has been used as a road for public 
travel for a series of years, pending proceed- 
ings by the claimant for confirmation of his 
grant, the land being for the most part in 
the actual occupation of settlers, and the 
claimant being aware that the land was so 
used, and not objecting to it: //eld, that this 
does not constitute a dedication of the land 
used as a road to public use; that, the land 
being in litigation between the government 
and claimant, both as to the right and the 
boundaries, the claimant had a right to wait, 
under the statute, until after a patent issued, 
without prejudice to his right of action by 
lapse of time; that he was not bound to fence 
in the whole land to rebut the presumption 
of dedication of a small part. Id. 


41. An order of the board of supervisors 
of a county, that ‘‘all roads now traveled by 
wagons and pack mules within the limits of 
the county be, and the same are, hereby de- 
clared public highways,” though not valid as 
transferring the title of the land to the pub- 
lic, still may be good evidence, in connection 
with other proof, to show a control on the 
part of the county over a road as a public 
highway, and a knowledge of such control 
on the part of the owners of the land, and 
thus to furnish a circumstance from which a 
dedication may be inferred. Id. 


TURNPIKES. 


42. If a corporation has constructed a 
turnpike roaul for the pu of collecting 
tolls from travelers, and the board of super- 
visors has once fixed the rates of toll, a per- 
son who, as_ the agent of the company, 
demands and receives toll, is a ‘‘toll 
gatherer” within the purview of section 
518 of the civil code, which fixes a penalty 
for demanding or receiving too much toll, 
even if more than one an Was elapsed since 
the rates of toll were fixed. 

Brown v. Rice, 51 Cal. 489. 


43. The directors of a corporation formed 
for the construction of plank or turnpike 
yoaas are not vested with any power by the 
statute until the stockholders have adopted 
by -laws detining their powers, and the same 
have been filed in the recorder’s office. 

Hall v. Crandall, 29 Cal. 567. 

44. An order of the board of super- 
~wisors authorizing the directors of such cor- 

ration to establish toll-gates at such 

ylaces as the directors may designate, does 
jyrot confer on the corporation the franchise 
to collect tolls. 
Waterloo T. R. Co. v. Cole, 51 Cal. 381. 


45. In such case, a person traveling on 


the road may defend successfully in an action 
brought against him to collect the tolls. Id. 


46. A promise made by one who has 


traveled on a turnpike road to pay tolls, is 
nudum pactum if the promisor was under no 
obligation to pay the tolls. 


47. Under the act of May 12, 1853, for 


the incorporation of turnpike road com- 
panies, it is competent for a majority of 
the stockholders, assembled in stock- 
holders’ meeting, to authorize the board of 
directors to execute a promissory note of 
the company; butif a note is executed by 
the board of directors without such author- 
ity, a subsequent resolution adopted by a 
majority of the stockholders levying an as- 
sessment to pay the note, is a ratification, 


and makes 
pany. 
Forbes v. San Rafael T. Co.,50 Cal. 340. 


e note the note of the com- 


48. It requires the vote of two thirds of 


the stockholders of a turnpike company to 
enable the board of directors to mortgage 
the property of the company, and if, with- 
out such vote, a mortgage is given, it re- 
quires a two third vote to ratify it. 
facts, that by a majority vote of the stock- 
holders an assessment is levicd to pay the 
mortgage, and that two thirds of the stock- 
holders pay the assessment, do not prove a 
ratification. Id. 


The 


49. A promissory note of a turnpike 
company is not void because maclo before it 
has filed a copy of its by-laws with the 
county recorder. Id. 

50. Corporations organized for the con- 
struction of a plank or turnpike road can 
not acquire or hold lands, or the posses- 
sory right thereto, or any interest thercin, 
beyond the easement or right of way over 
the same. 

Wood v. Truckee T. Co., 24 Cal. 474. 

51. A corporation organized for the pur- 
pose of building a turnpike road and collect- 
ing tolls thereon must have the number 
and location of its toll-gates tixed by an 
order of the board of supervisors of the 
county; and in the absence of such order it 
has no power to collect tolls, even if the 
board of supervisors fixes the rates of toll. 

Waterloo T. R. Co. v. Cole, 51 Cal. 381. 


52 Corporations for the construction of 
turnpike roads can hold only such real 
estate as the purposes of the corporation 
may require. 

Coleman v. S. R. T. R. Co., 49 Cal. 517. 

53. Although the act for the, formation of 
plank and turnpike road companies denom- 
inates companies which may be formed un- 
der its provisions ‘‘joint stock companies,” 
still the powers, rights, and liabilities of 
these companies, as provided for in the act, 


show that they are corporations. 
Blanchard v. Kaull, 44 Cal. 440. 
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S54. If a plank and turnpike road com- 
pany effects a preliminary organization and 
adopts a code of by-laws, and in good faith 
thereafter acts as a corporation, it becomes 
a corporation de facto, although a final 
organization is not eflected. 

Ss. & L. G. R. Cov. 8. & C. BR. Co., 45 

Cal. 680. 


55. If a corporation de facto is in the 
actual possession of a public highway, under 
a oe of a franchise to improve and collect 
tolls on the same, a mere trespasser can 
not justify his entry thereon on the ground 
that it was only a corporation de fucto, and 
was not de jure entitled to the franchise. Id. 


56. A mere intruder upon the property of 

@ corporation de /ucto can not inquire into 

its right as a corporation to hold such Prop- 

erty. : 
TOLL ROADS. 


57. The state does not possess the ex- 
clusive authority to construct a road 
over the public domain, or over any land 
within the state; but any person who can 
procure from the land-holder a right of way, 
may construct and maintain a road. 

Bartram v. Central ‘T. Co., 25 Cal. 283. 


58. The right to collect tolls on a road 
when constructed is a franchise, and can 
not be exercised except it be granted by the 
legislature cr some branch of the government 
vested by the legislature with the power 
to grant the tranciiise. 


~§9. The grant of a franchise to collect 
tolls on a particular road docs not, by impii- 
cation, prolubit the construction of roads 
parallel to the one vested with the a 


60. Every traveler has the same right to 
use the road of a turnpike company upon 
ying the toll established by law that he 

as to use any other public highway. 

Wood v. Truckee ‘I. Co., 24 Cal. 474. 

61. The road of a turnpike company is 
not the private property of the company, 
but belongs to the public, and all the in- 
terest the company has in it is the right and 
power to collect tolls on the line of the road 
as a compensation for building it. Id. 


62. A board of supervisors of a county 
have no authority to convert a public high- 
way into a toll road, and to grant to an in- 
dividual the right to collect tolls of persons 
traveling on the same. 


El] Dorado Co. v. Davison, 30 Cal. 520. 


63. The grant by a board of supervisors to 
an individual of a right to collect tolls on a 
public road is a grant to do an illegal 

d. 

64. If the owner of Jand used and occu- 
pied by another as a toll road is excluded 
trom the same unless hg pays toll aud then 
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is allowed to use it only for the purpose of 

passing over it, the exclusion is a disceisin. 
Mahan v. San Rafael T. R. Co., 49 Cal. 269. 
See sec. 29. 


LOCAL LAWS. 


65. The effect of the proviso in the twelfth 
section of the act of 1860, concerning roads 
and highways in the counties of Humboldt, 
Napa and Siskiyou, is to limit the power 
of contracting, in reference to roads and 
highways, to the mode there pointed out; 
and this limitation applies as well to the 
board of supervisors as to the overseer; 
and a contract made in any other manner is 
not binding upon the county. 

Murphy v. Napa Co., 20 Cal. 497. 


66. The plaintiff proved that he did work 
and furnished materials for repairing a pub- 
lic bridge in Napa connty, at the request of 
the board of supervisors of the county, and 
that the board promised to pay him for the 
same; but he neither proved nor attempted 
to provea compliance with the statute 
of 1860 in awarding the contract: Held, 
that he was properly nonsuited at the trial. 

67. There is nothing contained in the act 
of 1857, submitting to the people of Sacra- 
mento and El Dorado counties a proposition 
to appropriate money for the construction of 
a wagon road from Sacramento county, 
through El Dorado cuunty, to Carson valley, 
or in the acts amendatory thereof, which 
gives to the two counties, or either of them, 
the exclusive riyht to construct or maintain 
a road along the intended route; nor does 
the act of 1562, authorizing the board of su- 
pervisors of E] Dorado county to lease 
said road, grant to El Dorado county or the 
lessee such exclusive right. 

Bartram v. Central T. Co., 25 Cal. 283. 

68. The provisions of the act of 1861, en- 
titled ‘‘an act to provide for the establish- 
ment, maintenance, and protection of public 
and private roads,” apply to the county of 
San Mateo.  Verry v. Ames, 26 Cal. 372. 


69. The prohibitory provisions of the 
ninth and tenth sections of the act of April 
18, 1857, entitled ‘tan act to reorganize 
and establish the county of San Mateo,” are 
inconsistent with and repugnant to the fif- 
teenth section of the act of IS61, entitled 
‘an act to provide for the establishment, 
maintenance, and protection of public and 
private roads, and are repealed by it as to 
the subject-matter of the act of 1861. Id. 


70. The act of March 24, 1863, entitled 
‘fan act to allow James Ik. Nuttman, Mar- 
cus Harlow, and their associates or assicns, 
to construct a toll road in the county of San 
Mateo,” does not confer upon said Nuttman 
and Harlow, and their associates or assigns, 
the right to appropriate the county road 
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then in use in San Mateo county to their 
use and purposes for such toll : 
Mahoney v. Nuttman, 27 Cal. 342. 


71. The act for opening roads in Santa 
Clara county provides for compensation to 


_ be made for the land taken for the road. 


Sherman v. Buick, 32 Cal. 241. 


INJURIES TO ROADS. 


72. The use of a public highway for stor- 
ing merchandise is not the use of the same 
as a public easement, and the persons who 
thus use it are trespassers. 

Coburn v. Ames, 52 Cal. 385. 


73. The owner of the fee of the land, sub- 
ject to an easement over the same for a pub- 
ic highway, may maintain cjcctment against 
an intruder wio takes possession of it and 
uses it for other than road purposes. Id. 


74. The owner of the fee of the land over 
which a public road has been established 
may, if he suffers special damage from an 
obstruction of the same, beyond that suf- 
fered by the public, maintain an action for 
damages, and to abate the nuisance. Id. 
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RULES OF COURT. 


1. In GENERAL. 
14. RuLes oF SuPREME COURT. 


IN GENERAL. 


1. Arule of court which deprives a party 
of a statutory right is void. 
People v. McClellan, 31 Cal. 101. 
2. Parties have no unqualified right to 
stipulate for the abrogation of rules pre- 
scribed by this court. 
Reynolds v. Lawrence, 15 Cal. 359. 
3. Rules adopted by a court are always 
under its control, and if there is any reason 
to apprehend that they will work injustice if 
strictly adhered to, they should, be inade to 
yield to the superior calls of justice. 
, People v. Williams, 32 Cal. 280. 
4. The court, equally with suitors, is 
83 
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bound by its rules, and they musi be con- 
strued as statutes would be construed. 
Hanson v. McCue, 43 Cal. 178. 


5. The appellate court will not presume 
what are ahs rules of the court below 
when they are not in the record. 

Warden v. Mendocino Uo., 32 Cal. 655. 


6. A rule of a district court, requiring a 
party, on motion for a new trial, or tur judg- 
ment on a special verdict, to pcDere and 
submit a statement of the evidence at the 
trial, does not apply to issues submitted to a 
jury in a chanccry cause. 

Purcell v. McKune, 14 Cal. 230. 


7. If there is a rule of the district court 
requiring instructions to be handed to tho 
judge by acertain time in the progress of 
the trial, it is not error for the court to re- 
fuse to give instructions not handed to the 
judge in time. Waldie y. Doll, 29 Cal. 555. 

8. A rule of court which requires cach 
counsel to submit such instructions as he in- 
tends toask, to the opposite counsel, before 
his final argument, under the penalty of 
having the same refused, may in many cases 
work injustice if strictly adhered to. 

People v. Williams, 32 Cal. 289. 


9. Instructions upon a material point in a 
criminal case mlion tel not be refused because 
not submitted to the opposing counsel 
before his final argument in obedience toa 
rule of court requiring it to be done. Id. 


10. When a rule of court requiring coun- 
sel to tile and submit to the court any in- 
structions they may offer before the arvru- 
ment 18 closed, to the jury, does not operate 
where the cause is submitted without argu- 
ment. Tinney v. Endicott, 5 Cal. 102. 

21. Courts have the right to make a rule 
in criminal cases, that written instructions 
must be handed to the court before the argu- 
ment of the case commences, 

People v. Sears, 18 Cal. 635. 

12. The supreme court «does not take judi- 
Cial notice of the rules of the district 
courts. Whena party relics on such rules 
he should have them incorporated in the rec- 
ord. Cutter v. Caruthers, 48 Cal. 178. 

13. Rules of court are but a means to ac- 
complish the ends of justice; and it is always 
in the power of acourt to suspend its own 
rules; or to except a particular case froin 
their operation, whenever the purposes of 
justice require it. 

Pickett v. Wallace, 54 Cal. 147. 


RULES OF SUPREME COURT. 
Reinstating Cases. 


14. The supreme court has the power, un- 
der its rules, to reinstate cases which have 
been dismissed at a previous term. 

Haight v. Gay, 8 Cal. 297. 


15. An appeal, which had been dismissed 
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for failure to file the transcript in time, was 
reinstated upon cause shown. 
Stark v. Barnes, 2 Cal. 162. 


16. Where an appeal has been dis:missed 
by reason of the failure of the appellant to 
file the transcript of the record in the su- 
preme court within the time required by the 
rules, the order of dismissal will not be va- 
cated and the appeal restored, unless the ap- 
pellant shall make it eppear, not only that 
there has been no want of diligence on his 
part, but also shall show that, at least in the 
opinion of his counsel, the appeal has been 
taken in good faith, and that there are sub- 
‘stantial errors in the record which ought to 
be corrected by the supreme court. 

Hagar v. Mead, 25 Cal. 599. 


Clerk’s Fees. 


17. When an appeal is dismissed upon a 
certificate filed in accordance with rule 4 
of the supreme court, the same fees must be 
paid as when a transcript is tiled. 

Bolander v. Gentry, 36 Cal. 105, 127. 


Original Transcript. 


18. The justices of the supreme court do 


not take from the clerk’s ofiice, or examine, 
the original transcript, unless it contains the 
only copy of a map or survey. 

Franklin v. Goodman, 31 Cal. 458. 


Transcript—Certificate and Service. 


19. Rule 9 of the supreme court is in 
harmony with the three hundred and forty- 
sixth section of the practice act, as amended 
in 1864. Estaie of Boyd, 25 Cal. 511. 

20. The object of the 1ule allowing attor- 
neys to stipulate to the correctness of a tran- 
script, was to enable the ony for the ap- 
pellunt, with the consent of the opposite 
attorncy, to make up the record, and omit 
all useless and superfluous matter, and there- 
by save expense, and facilitate the examina- 
tion, and hasten the decision of causes. Id. 


21. The failure of the attorney for appel- 
lant to serve a copy of the transcript upon 
the attorney for respondent before or at the 
time of filing is not a ground for dismissing 
the appeal, if reasonable diligence is used; 
but the respondent may object to a hearing 
at the first term, if service is not made in 
time for him to prepare for argument. —_ Id. 


22. When the appellant prints the tran- 
script, service should be made before or at 
the time of filing, and when sent to the clerk 
to be printed, the appellant should direct the 
clerk to forward him copies, as soon as print- 
ed, for service. Id 


Dismissal of Appeal, ete. 


23. Whiere the record contains a stipula- 
tion that there is no crror therein to the pre]j- 


udice of the appellants, provided the title to 
the whole of a tract of land did not pass by 
a certain deed in controversy, and the cuse is 
argued by appellant’s counsel on that theo-y 
in his opening brief, and the court holds that 
the title to the whole tract did not pass, it 
will not notice other alleged errors on peti- 
tion for rehearing. 

Hihn v. Courtis, 31 Cal. 39S. 


24. On motion to dismiss an appeal on the 
ground that an undertaking on appeal is not 
shown by the transcript to have bien filed, 
the appellant may sugvest a diminution of 
the record, and obtain an order directing the 
clerk of the court below to certify a copy of 
the undertaking to the appellate court. 

Wakeman v. Coleman, 28 Cal. 58. 


Defects in Transcript, 


25. Appeal dismissed under peculiar state 
of facts. Lynch v. Dunn, 34 Cal. 518. 


26. The objection that the transcript does 
not contain all that is required by the thirty- 
fourth section of the practice act must be 
made before the arguinent, so that appellant 
may have an opportunity of supplying the 
missing papers. Solomon v. Reese, 34 Cal. 28. 


Death of Party. 


27. The death of an appellant after the 
argument of his case on appeal does not con- 
stitute any ground for delaying a decision or 
departing from the ordinary course of proced- 
ure, except as to the entry of judgment 
which may be rendered. The entry should 
be a day anterior to the appellant’s death. 

Black v. Shaw, 20 Cal. 68. 


28. The rule is different if the death oc- 
curs previous to the argument; in that event 
further procecdings can only be had upon 
leave given after suggestion of the death is 
made. Id. 


29. Where, after the death of the appel- 
lant, the appellate court, not being aware of 
the death, rendered a judgment of aitirm- 
ance, upon subsequent suggestion of the fact 
the judgment will be vacated and a jud:ment 
of aliirmance rendcred as of a day previous 
to the death, nunc pro tune. 


o 


Placing Cause on Calendar. 


30. A party moving under rule 15, to 
place a cause on the calendar for failure to 
comply with rule 2 as to filing briefs, must 
show the opposite party was in de‘ault at the 
time the calendar was to be made up. 

Himnmeliman v. Haskell, 45 Cal. 269, 


Appeliants’ Points. 


31. Points upon which the appellant relies 
to reverse the Judgment should be made in 
his opening bricf. 

Hihn v. Courtis, 31 Cal. 398, 


a 


— 
a 


SACRAMENTO. 


32. Where a cause is submitted on bricfs 
to be filed in a specitied time, and no briefs 
are filed within the time, and the transcript 
contains no assignment of error, the judg- 
meut will be affirmed. 

Hickinbotham v. Monroe, 28 Cal. 489. 
Holm v. Roach, 25 Id. 37. 
Edinondson v. Alameda Co., 24 Id. 349. 


33. When an appeal is taken on the judg- 
ment roll alone, and no statement is made, a 
specitication of grounds of crror is not re- 
quired to be inserted in the transcript. But 
when the court comes to examine the case, 
and no brief or statement of points and au- 
thority has been furnished by the appellant 
as reyuired by rule 17, the judgment will 
be atiirmed without examination. 

Hutton v. Reed, 25 Cal. 478. 


Limiting Argument of Counsel. 


34. The establishment and enforcement of 
rules limiting the argument of counsel to a 
certain time, aro matters resting in the sound 
discretion of the court, and unless it appear 
that injustice has thereby been donc, form 


no ground of appeal. 
ie People v. Tockchew, 6 Cal. 636. 


Rehearings. 


35. This court may, after its judgment has 
been pronounced, direct a rchearing at any 
time before the remittitur has been sent to 
and filed in the clerk’s oflice of the court be- 
low; after that has becn done, the jurisdic- 
tion of this court to order arehearing ceases: 
but held, that after an order had been made 
granting the rehearing, and the remittitur 
was filed with the court below, the juris- 
diction to reconsider the cause was not 
taken away. Grogan v. Ruckle, 1 Cal. 193. 

36. On a rehearing a party will not be 

rmitted to raise any point which was not 
urged on the first argument. Id. 


37. Hereafter, the rule is established that 
rehcariugs will not be ted with the same 
indulgence as forincrly. 

Andrews v. Mok. Hill Co., 7 Cal. 330. 


38. A refusal to give an instruction 
can not be urged as error for the first time 
on 4 petition for rehearing in the supreme 
court. Payne v. Treadwell, 16 Cal. 220. 


39. The employment of new counsel, 
after decision rendered, is no ean for an 
extension of the time prescribed by the rules 
of the court for filing a petition for a rehear- 
ing. Ferris v. Coover, 10 Cal. 589. 

40. A cause can not be rcheard in the su- 
preme court on application of counsel, except 
upon petition filed, and the party applying 
for the rehearing should include in his peti- 
tion all the grounds upon which the rehear- 
ing is clnimed, and those not included are 
deemed waived. 


Willson v. Broder, 24 Cal. 190. | mento is situated is within the exterior 
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41. An equal division of the justices 
of the supreme court upon the question of 
pautue a rehearing is a denial for the re- 

earing asked for. 
Ayres v. Bensley, 32 Cal. 632. 


42. Where a cause in the supreme court 
is submitted on briefs, the order of submis- 
sion providing that a Copy of the briefs be 
served on the opposite party, he to have a 
certain time thcreaiter to answer, and no 
copy is served, and the court decides the 
case against him without any brief on his 
part, a rehearing will be granted on his ap- 
plication without reference to the merits of 
the case. Patterson v. Ely, 19 Cal. 23. 


43. It is not the practice of the supreme 
court to make a material modification of 
the judgment rendered by that court on a 
petition for rehearing, but if made at all, it 
is to be done after a hearing is granted. 

_ Argenti v. San Francisco, 30 Cal. 458. 


44. Counsel should state all the points 
on which they rely in their briefs; ani if 
they fail to do so, and reserve points to be 
urged in a petition for a rehearing after a 
decision of the case, a rehearing will not be 
granted. Dougherty v. Ilenarie, 49 Cal. 686. 


Remittitur, 

45. The presiding judge of the highest 
court in a state has no power to grant a stay 
of proceedings on a judgment rendered in 
that court until an application can be made 
to some justice of the supreme court of the 
United States to issue a citation on a writ of 
error. Greely v. Townsend, 25 Cal. 605. 


46. A remittitur will not be recalled on 
the ground that before it was issued a peti- 
tion for archearing had been forwarded to 
the clerk, but had failed to reach him through 
excusable neglect, if upon an examination of 
the Giles it appears that a rehearing would 
not be granted. 

De Baker v. Carillo, 52 Cal. 473. 
See Bernal v. Wade, 46 Cal. 640. 


See REMITTITUR. 


SACRAMENTO. 


LOCATION. 

INCORPORATION, POWERS OF. 

OFFICcERS—Powenrs, Ricuts, anv Dv- 
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FLOATING DEBT. 

MIscELLANEOUS DECISIONS, 


LOCATION. 
1. The land upon which the city of Sacra- 


1. 
3. 
5. 
22: 
30. 


1316 


SACRAMENTO. 


limits of the grant to Sutter, of June 18, 
1841. Cornwall v. Culver, 16 Cal. 423. 


2. The territory of the county includes the 
city, but the city forms but a portion of the 
county, and their respective limits are kept 
distinct in the act; the powers of the board 
of supervisors being different in respect to 
the two. The county and city constitute a 
corporation for some purposes, while they 
are distinct as to others. 

People v. Mullins, 10 Cal. 20. 


INCORPORATION, POWERS OF. 


3. It was not the intention of the legisla- 
ture, by the passage of tho act of April 24, 
1850, repealing certain acts, ‘‘and to incor- 
porate the city and county of Sacramento,” 
to repeal the law by which the county of 
Sacramento was created. Id. 


4. Where the city authorities have the 
right to erect, repair, and regulate wharves 
and the rates of wharfage, and the banks of 
the river in front of the city are dedivated to 
the public, it follows that the right to col- 
lect wharfage devolves on the corporation. 

Sacramento v. New World, 4 Cal. 41. 


OFFICERS — POWERS, RIGHTS, AND 
DUTIES. 


5. If the auditor of the city of Sacramen- 
to, in drawing a warrant on tho treasurer, 
incorrectly designates the fund out of which 
the demand should be paid, it is not the duty 
of the president of the board of trustees to 
People v. Swift, 28 Cal. 397. 


6. Under the consolidation act of 1858, the 
board of supervisors of the city and county 
of Sacramento have the power to levy a 
license tax upon the business of a merchant, 
and to collect such tax by ordinary suit. 

Sacramento v. Crocker, 16 Cal. 119. 


7. An ordinance graduating the amount of 
such tax according to the amount of the 
monthly sales of the merchant, is not uncon- 
atitutional because the tax is unequal. The 
tax 13 not on the goods, but on the business, 
and the provision for determining the amount 
of the tax is uniform and cqual, applying to 
all persons in the same category. Id. 


8. Under the consolidation act of 1858, 
the board of supervisors of the city and 
county of Sacramento have no power to create 
the oflice of assistant clerk to the board, nor 
to raise the salaries tixedin the twenty-fourth 
acction of the act, and their action in creating 
such office and raising such salaries may be 
reviewed on certiorari. 

Robinson v. Sacramento, 16 Cal. 208. 


9. That act is an enabling statute, creat- 
ing a board with special powers and jurisdic- 
tion, and the board has only the power con- 
ferred by the act. Id. 


sign it. 


10. As to how far and when the proceed- 


ings of such boards are judicial, and hence 
reviewable on certior 
when legislative, and hence not so to be re- 
viewed, discussed. Id. 


and how far and 


11. The president of the board of trustces 


of the city of Sacramento has no authority to 
sign a warrant drawn by the auditor on the 
treasurer, payable out of the ‘‘water-works 
fund,” for fitting up the police court-room, 
though the room isin the water-works buiid- 
ing. 


People v. Swift, 28 Cal. 397. 
12 Suits brought by the district attor- 


ney of the city and county of Sacramento 
to collect delinquent taxes under the acts of 


1860 and 18i1 (stats. 1860, p. 139; stats. 1561, 


p. 119), and pending when his successor in 
office was qualified, must be turned over to 
such successor. Cole v. McKune, 19 Cal. 422. 


13. Semble, that a ratable proportion of 


the percentage received by the successor after 
the termination of the suits, should go to the 
district attorney commencing them; but 
this point is not decided. Id. 


14. Prior to the consolidation act the 


recorder of the city of Sacramento was en- 


titled to collect the same fees as a justice of 
tne peace for service in crimimal cases; but 
he was bound to pay them over to the city 
treasurer. Curtis v. Sacramento, 13 Cal. 29 


15. Such recorders are not within article 
VI, section 2 of the constitution, inhibiting 
judicial officers, except justices of the peace, 
trom taking fees. Id. 


16. The constitution, when it exempted 
justices from the operation of this restraint, 
meant to exempt, also, those by whatever 
name called, who are intrusted with the du- 
ties assigned by the law to those oflicers. Id. 


17. The recorder of the city of Sacramento 
has no jurisdiction in cases of forcible en- 
try and unlawful detaincr. 

Cronise v. Carghill, 4 Cal. 121. 


18. It is the duty of the treasurer of 
Sacramento county to advertise for propo- 
sals for the redemption of bonds issued to 
the Central Pacitic railroad company, when- 
ever there are two thousand do:lars or up- 
ward remaining of the ‘‘interest tax” after 
payment of the interest then due. 

Crocker v. Wolson, 30 Cal. 663. 


19. Under the consolidation act of 1858, 
the treasurer of the city and county of Sacra- 
mentois entitled tureccive forhis oficial serv- 
ices only three thousand dollars per annuum. 
He is not entitled to the percentage allowed 
by the state to county treasurers for mency 
paid by them into the state treasury. This 
percentage belongs to the city and county 
of Sacramento. 

Sacramento v. Bird, 15 Cal. 294. 


20. An action against a defaulting treas. 
urer and his securities, for money belonging 


SE, Ties | 
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SACRAMENTO. 


to the county of Sacramento, if the defalca- 
tion occurred after the passage of the act of 
April 25, 1863, providing for the government 
of the county of Sacramento, 1s properly 
brought in the name of the board of super- 
Visors of the county of Sacramento, instead 
of that of the peop!e of the state of Califor- 
nia. Sacramento v. Bird, 31 Cal. 66. 


21. The warden of the county jail, ap- 
 Saeieae by ordinance, in pursuance of the 
ity-third section of the consolidation act of 
the city and county of Sacramento (stats. 
1858, p. 284), is not Lound to pay into the 
treasury of the said city and county moneys 
received by him from the authorities of Yolo 
county for keeping prisoners from that 
county. Such money is received by the war- 
den in his ownright. In taking charge of 
prisoners from Yolo, he acts as an officer of 
“tat county, and he alone is responsible toit. 
Sacramento v. Hardy, 18 Cal. 412, 


FLOATING DEBT. 


22. The act of 1854, to fund the floating 
Gebt of the city and county of Sacramento, 
forbidding the redemption of any warrrants 
accrulny prior to acertain date, is obligatory 
upon county otlicers, The legislature is the 
paramount ggueceee power, and can control 
aud direct them in this respect. 

McDonald v. Maddux, 11 Cal. 187. 


23. The board of supervisors, therefore, 
has no power to direct -and authorize the 
treasurcr to pay warrants in violation of the 
provisions af the statute. Id. 


24. The act of 1854, entitled ‘‘an act to 
fund the floating debt of Sacramento county 
and to provide tor the payment of the saime,”’ 
authorizing the issuance of bonds, payable 
in ten years, for the indebtedness of the 
county then due, and making it the duty of 
the county authorities to assess annually, in 
addition to the taxes then authorized by law, 
a tax of one fourth of one per cent. upon all 
the taxable property of the county as asink- 
ing fund for the gradual redemption of the 
bonds issued under the act, when executed 
by the county creditors, by accepting the 
bonds in lieu of their former claims, becaine 
an inviolable contract, and the county au- 
thorities are bound to levy the tax for the 
sinking fund. 

English v. Sacramento, 19 Cal. 172. 

25. This provision in the act, for assessing 
an annual tax as a sinking fund, becomes, 
upen the execution of the bonds and canccl- 
lation of the original claims, a part of the 
contract, and is the sanction and security pro- 
vided by the law forthe performance of the 
contract. This annual tax is a fund pledged. 

Id. 

26. The case might be different if the bonds 
had been executed before the passage of the 
law, and then provision had been made hy 
the act for levying the tax for their payment. 
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The act in such case would be an ordinary 
act of legislation, subject to repeal, a mere 
voluntary provision by the debtor, or on his 
behalf, for payment of his debt. Id. 


27. When the county issued the bonds and 
received therefor the evidences of its original 
indebtedness, the county made acontract with 
the creditors to collect their tax; and this 
contract can be enforced as well as the claim 
of the creditors to the money, if it were col- 
lected and in the treasury, could be enforced; 
and such a claim would be perfect. Id. 


28. The facts that the act of 1854 cast the 
duty of levying this tax upon the court of 
sessions, and that by the general act of 1855 
the powers other than criminal, conferred on 
such court by any law were cast upon the 
board of supervisors, do not impair the cebli- 
gation of the provisions of the act of 1854 as 
a contract between the bondholders and the 
county. Such a change in the tribunal di- 
rected to levy the tax is within the power of 
the legislature. Id. 


29. If the consolidation act for Sacramento 
be in conflict with the fifth section of the act 
of 1854, the former must yield. Id. 


MISCELLANEOUS DECISIONS. 


30. The ‘‘interest tax” collected under 
the act of April 25, 1863, to authorize the 
city and county of Sacramento to subscribe 
to the capital stock of the Central Pacitic 
railroad company, must be paid solely for 
interest on the bonds issued under said act, 
and for the redemption of the same. 

Crocker v. Wolson, 30 Cal. 663. 


31. The defendant attempted to show an 
ordinance of the city of Sacramento, but 
offered only a newspaper copy of it. In sup- 
port of this, as secondary evidence, the 
counsel for the defendant swore to a search 
for the original, which he himself had made 
in a book of ordinances handed by the keeper 
of the city archives: //eld, that the evidence 
was properly excluded, because this was an 
insufficient predicate. 

Norris v. Russell, 5 Cal. 249. 


32. A demand against the city of Sacra- 
mento for work performed without any con- 
tract with the city, does not become a claim 
to be paid out of the revenues of the year in 
which it originated, until it has been assumed 
by an ordinance, and it is to be paid out of 
the revenues of the year in which it was 
assumed, and not of the year in which the 
work was performed. 

People v. Swift, 31 Cal. 26. 


Action, 34. | Sratute, 116. 

County Warrants, | STREET, 18, 89, 131, 
20. 142 

ELEctTIoNs, 62. 

McnicrPALCORPORA- 
TIon, 10, 11. 


TAXATION, 479. 
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SALARY. 


SALARY. 


1. The legislature having, by a general 
law, fixed the compensation of county 
treasurers at a certain percentage on money 
received by them, boards of supervisors have 
no power to allow such treasurers a salary 
out of the county funds, unless specially au- 
thorized by law; and the act of March 20, 
1855, creating such boards, confers no such 
authority. San Joaquin v. Jones, 18 Cal. 327. 


2. A law which provides for the amount 
of fees attached to the service to be perform- 
ed in an ollice, and at the saine time provides 
that the officer shall pay a part of these fees 
into the treasury, the title to which is, ‘‘an 
act to regulate fees in office,” is not liable 
to, the constitutional objection that it 
embraces more than one object, and that 
that is not expressed in the title. 

Ream v. Siskiyou Co., 36 Cal. 620. 


3. An act which provides in one section 
that a tax collector shall receive the fees 
allowed by law, and in another section that 
he shall pay a part of these fees into the 
treasury for the benefit of the county, does 
not take private property for public use. Id. 


4. The levislature may, without violating 
the constitution, provide by law that a col- 
lector of taxes shall pay a part of the fees 
and compensation allowed by law into the 
county treasury, for the benefit of the gen- 
eral fund. Id. 


5. A justice of the peace may refuse to 
send up the transcript of a cause tricd before 
him, until his fees are pal by appellant; but 
if he sends it up without receiving his fees, 
the fact that they are not paid is no ground 
for dismissing the appeal. 

Bray v. Redman, 6 Cal. 287. 

6. An offer to pay the justice his costs, 
on appeal, so soon as the ajpeal papers are 
rcady to transinit to the county court, is not 
a sutlicient tender under the statute. The 
fees must be tendered unconditionally. 

People v. Harris, 9 Cal. 571. 


7. The justice is not bound first to make 
out the papers, and then rely on his fees 
being afterwards paid. 

8. The salaries of teachers, under the 
consolidation act, should be paid in the same 
manner as other claims against the treasury. 

Knox v. Woods, 8 Cal. 545. 

9. The special act of the legislature, ap- 
proved Apnil 4, 1857, fixing the Ccompensa- 
tion of the county clerk of the county of 
Placer at three thousand dollars, was in- 
tended in lieu of all fees for services 
rendered the county. 

Mitchell v. Stoner, 9 Cal. 203. 

10. The salary of an office is incident 
to its title, and not to its occupation, and 
one elected to an oflice who has qualiicd and 
is ready to perform its duties is entiticd to 


its salary, even if it is occu 
truder. 


pes by an in- 
Carroll v. Liebenthaler, 37 Cal. 193. 
11. A salary of an office which is fixed at 


a monthly rate, becomes due and payabie 
mouthly. Id. 


12. The occupation of an office by an 


intruder does not have the effect of defer- 
ring the time of payment of the salary un- 
til the intruder is ousted. 


13. The act of February 25, 1858, con- 


cerning the office of county clerk of 
Placer county (stats. 1858, p. 29), does not 
limit the salary of the clerk to the amount 
of fees reccived by him; and if the fees col- 
lected for any one month do not amount to 
the salary to which he is entitled, be can 
recover the difference from the county. 


Sewell v. Placer Co., 42 Cal. 650. 
14. Where a statute concerning the ofiice 


ay aes thesalary of acounty cierk provided 


that he should collect all etlicial fees, and at 
the first of every month pay the same over 
to the county treasurer, ‘* less his salary for 
the next preceding month;” and the fees for 
several months being less than the salary, 
it was claimed that the salary was only pay- 
able out of the collected fees: Jfeld, that he 
was entitled to his full annual salary, and 
that there was no legislative inteution to 
limit the salary to the amount of fees re- 
ceived. | Id. 


15. Section 4330 of the political code, as 
amended by the act of March 28, 1872, was 
intended to regulate the salaries of district 
attorneys, as _ contradistinguished from 
fees to which they were entitled under ex- 
isting laws, and does not repeal prior stat- 
utes allowing fecs in addition to salaries. 

Pillsbury v. Brown, 45 Cal. 46. 
CONTROLLER, 9. 
District ATTORNEY, 

17. 

JUDGE, 21], 22, 29. 


| LIMITATIONS, 58. 
MANDATE, 180. 
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SALE AND DELIVERY OF PER- 
SONAL PROPERTY. 


1. On a sale of chattels, where no time of 
payment and no time for delivery are ayvreed 
upon, delivery and payment are concur- 
rent acts, and neither party can maintain 
an action for non-performance, without show- 
ing a readiness and willingness to perform on 
his part. Cole v. Swanston, 1 Cal. 51. 

2. Where on a sale of personal property 
“the right to recive payment before deiis ery 
is Waived by the scllev, and immediate pos- 
session 13 given to the purchaser, and yet by 
express agreement the title is to remain in 
the seller until the payment of the price upon 
a fixed day, such pay:uent is strictly a con. 


SALE AND DELIVERY OF PERSONAL PROPERTY. 


dition precedent, and until performance 
tie right of property is not vested in the 
purchaser.” , 
Putnam v. Lamphier, 36 Cal. 151. 
3. If the owner of a piano deliver the same 
to another person, under an agreement in 
writing, stating its value, and that such 
person agrees to pay a specified sum monthly 
for the use of it, and that it is to be sold for 
a price therein inentioned, and that a speci- 
fied sum is to be paid each month until the 
agreed price is paid, when a biil of sale will 
be given, the agreement dves not consti- 
tute anabsolute sale of the piano. 
Kohler v. Hayes, 41 Cal. 455. 


4. Under such agreement the title does not 

, and the party recciving the piano can 

not sell the same until the purchase price is 
paid. 

5S. A sale of personal property passes to 

the purchaser only such tlie as the vendor 

had. Robinson v. Ilaas, 40 Cal. 474. 


6. A sale of personal property is not com- 
pleted so as to pass the title to the property, 
so long as anythitig retnains to be done to 
the thing sold, to identify it or to discriminate 
it from other things. 

Caruthers v. McGarvey, 41 Cal. 15. 


7. An Offer to sell personal property. 
when no time is given, must be accepted at 
once, or withiu a reasonable time, and six 
months afterwards, is not a reasonable time, 
as matter of law, to accept the offer. 

Roberts v. Evans, 43 Cal. 381. 


8. If one party negotiates the purchase of 
personal property, and another furnishes him 
with the moncy to pay for it, and for his se- 
curity takes the bill of sale from the seller 
ip his name, aud takes possession, and it is 
agreed that the property shall belong to the 
negotiator when he pays the money, the 
legal title to the property is vested in the 
person who furmshes the moncy, and to 
who the bill of sale was made. 

Johnson v. White, 46 Cal. 328. 


9. The same would be the result if the 
person to whom the bill of sale is given, in- 
stead of loaning the money, obtained it by 
sivning with the ne:roliator a joint note to 
a bank, or by iadorsing a note given by the 
heyotiator to the bank, provided the note is 
afterwards paid by him. Id. 


10. In such case the person to whom the 
hill of sale is given has a good title to the 
property as against the attaching creditors 
of the neyotiator. Id. 


11. Roberts owned personal property, and 
offered to sell it to El'sworth, but his offer 
was not accepted, More than six months 
afterwards, Ellsworth went with a servant 
of Evans and took the property, and de- 
livered it to Evans, who kept and used it, and 
paid Ellsworth for it. Roberts afterwands 


wrote to Ellsworth to pay him for the prop- | 
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erty, but not being paid sued vans for ita 
value: //eld, that Roberts’ right of action 
avainst Evans was not waived by this offer 
to accept of pay from Ellsworth, and that 
his purchase from Elsworth did not release 
him from liabihty to Roberts for the value 
of the property. Id. 
12. If the vendor delivers a less quantity 
of yoods than he contracted to deliver, the 
vendee is at liberty to refuse to accept, and 
if he accepte a part, he may return that and 
refuse to accept less than the whole, but 
having received and retained a part, he can 
not refuse to pay for the part received. 
Polhemus v. Heiman, 45 Cal. 573. 


13. Where the purchasers from a com- 
mon vendor are equally innocent, or cqually 
in fault, the first purchaser is entitled to the 
goods. Vance v. Boynton, 8 Cal. 554. 


14. A. purchased of the plaintiffs, in the 
city of New York, certain merchandise, and 
gave his promissory note, payable in six 
months, for the purchase money. The goods 
were shipped for San Francisco, and, by tie 
bill of lading as well as by the avreement of 
the parties, were deliverable to the order of 
the shippers; but they were insured for, and 
on account of A.; at the time of the pur- 
chase, he received a bill of sale, gave his 
note for the purchase money, and took a 
receipt for its payment; and the acts of the 
plaintiffs in New York, and of their agents 
in San Francisco upon the arrival otf the 
goods there, as well as the conduct of A., 
indicated that all parties considered the 
transaction as a sale of the goods to A., sub- 
ject to the right of the plaintiffs to retain 
possession until the payment of the note 
given by A.: Jfed, in an action by the 
plaintiffs against tle master of the vessel on 
which the goods were shipped, to recover 
the markct value thereof at San Francisco, 
on account of his having delivered them to 
A. without the orders of the shippers, that 
the transaction between the plaintitfs and A. 
was a sale, and transferred to the latter the 
property in the goods, subject to a leu 
thereon for the purchase money in favor 
of the plaintiffs, and that the master of the 
vessel was liable to the plaintiffs only for the 
value of the plaintitis’ property in the goods 
with interest. Perase v. Cole, 1 Cal. 309. 


15. But where the sale was not made 
for money, and the vendor, under the 
power, received instead an article of fluc- 
tuating value, he is clearly chargeable witlr 
the highest market value of the lot sold, 
to be credited to the account of the mort- 
gagor. Benham v. Rowe, 2 Cal. 357. 

16. As to when the contract of sale is 
complete before actual delivery, so as 
to throw.the risk of loss on the vendee, ete., 
see the opinion of tie referee reported in 
this case. Tyson v. Wells, 2 Cal. 122. 

17. As between the parties to a sale of 
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goods on store in a warchouse, the delivery 
of an order on the warehouseman for the 


goods by the seller to the buyer is a deliv- || 


ery, and passes the title to the latter so as 
to render him liable for the price. 
Ghirardelli v. McDermott, 22 Cal. 539. 


18 Where a sale of goods was made 
through a broker and perfected by delivery 
of an order for the sanie upon a warelouse- 
man, which order the buyer shortly after re- 
turned to the broker to deliver to the seller, 
with notice that the goods would not be 
taken, and the broker tendered the order 
to the seller, who refused to receive it: 
Held, that the broker, in receiving the order 
from the buyer, acted as his agent, and that 
the reception of it by him did not effect a 
rescission of the contract. Id. 


19. A delivery of a warchouse receipt, 
stating that the goods named therein are de- 
liverable on the return of the receipt, is 
suflicient prima facie to pass the title. 
There is no substantial difference in this 
respect between a warehouse receipt and a 
bill of lading. Horr v. Barker, 8 Cal. 609. 


20. When the defendants show that the 
person to whom, in his own name, the re- 
cvipt was given, and who passed it to plaint- 
iff, was their agent, or broker, acting for 
them, but permitted to keep it on storage in 
his own name, they do not rebut the prima 
Jucie case made out by the plaintiffs, by the 
possession of the receipt. Id. 

21. Where one purchases land and re- 
ceives a conveyance therefor, and at the 
same time buys personal property on the 
land, the question whether the vendee had 
actual possession of the personal property 
is an important one in determining whether 
there was an actual delivery of possession of 
the land. Cahoon v. Marshall, 25 Cal. 197. 


22. It is no answer to action for non-de- 
livery of lumber, that the plaintiff resold 
it soon after the purchase; it appearing that 
the purchaser from the plaintiff had a claim 
against him for non-delivery. 

Gunter v. Sanchez, 1 Cal. 45. 


232 Warehousemen who give their re- 
ceipt for goods on storage are estopped 
from setting up a want of segregation of the 
yoods receipted for from other goods, in an 
action against them by the holder of the re- 
ceipt, for a conversion of the goods by a 
seizure In an action azainst a vendor of the 
plaintiff. Goodwin v. Scannell, 6 Cal. 541. 


24 And this, although the warehousemen 
are the attaching creditors, and although 
the sheriff making the seizure was not hable, 
by reason of there being no segregation. Id. 


25. If a contract for the sale and assign. 


ment of certificates of stock of a cor.. 


poration is entered into in another state, 
but the certificates are afterwards delivered 
in this state, the legality of the sale and as- 


SALE AND DELIVERY OF PERSONAL PROPERTY. 


signment must be determined by the laws of 
this state. 
Dow v. Gould & Curry M. Co., 31 Cal. 241. 


26. The doctrine of continuous posses- 
sion of personal property after sale or mort- 
gage does not apply to the case of a paper, 
the mere evidence of a debt. 

Hall v. Redding, 13 Cal. 629. 


27. To enable a vendor of goods to re- 
scind the sale, he must offer to return the 
notes given for the goods; but this offer can 
be e at, or any time before, the trial. 

Coghill v. Boring, 15 Cal. 213. 


28. A contract of sale of personal property 
provided for the immediate delivery of 
the property sold to the vendees, for the 
payment, in gold coin, of one half of the 
purchase me down, and the balance, like- 
wise in gold coin, in four monthly install- 
ments, with a provision that the vendor 
might retake possession of said property, 
‘‘and terminate” the contract, in case of a 
default in payment of said monthly install- 
ments, or any of them. In accordance with 
the contract, the property had been deliv- 
ered to the vendees, and the said half of the 
purchase price and the first installment 
thereon paid, but the vendees made default 
in the payment of the second and third in- 
stallments, whereupon the vendor imme- 
diately retook possession of said property. 
At the time the said last installment fell due, 
the vendees tendered to the vendor the full 
amount remaining due on said contract, to- 
gether with such other charges and demands, 
arising under said contract, as the vendor 
should have against them, and at the same 
time demanded the return of said property, 
which said tender and demand were refused, 


‘whereupon the vendees demanded the repay- 


ment, in gold coin, of the money paid to the 
vendor by them on said contract of sale, 
which demand was likewise refused by the 
vendor, who thereafter sold and delivered 
ssession of the property to other parties. 
hereafter the vendees sued the vendor to 
recover, in gold coin, the amount of their 
payments on said sale, with interest from the 
times of said payment: Hell, first, that upon 
this state of facts, and under the terms, of 
the contract, the vendor alone had the right 
to rescind said contract, and that he did 
not rescind it; second, that upon no hypoth- 
esis, other than that the contract had been 
rescinded, could the plaintiffs recover back 
the said purchase money sued for; third, 
that upon said state of facts, the available 
remedy of plaintiffs against the vender, was 
to recover the value of the property less the 
amount of said purchase money unpaid at 
the time of the tender, and the necessary ex- 
penses incurred by defendants in removing 

and taking care of it. 
Miller v. Steen, 34 Cal. 138. 


29. Plaintiff held a public sale of cattle 
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on his farm, the terms being cash, or notes | be baled by plaintiff, and piled up in a cor- 


with approved sureties at sixty days. De- 
fendant bid off two bulls for two hundred 
and three dollars. The bulls remained on 
plaintiff's farm at defendant’s request, and 
subject to his control, plaintiff agreeing to 
keep them until a particular time, when de- 
fendant was to send for them, and the per- 
sons in charge of them were directed tw de- 
liver them to defendant when called for. 
About two wecks after the expiration of this 
time, defendant sent for the bulls, but mean- 
while they had died. No cash was paid nor 
any notes given for the bulls. Plaintitf sues 
for the price bid: //e/d, that there was such 
a Gelivery and acceptance of the bulls as 
to complete the sale; that the circumstances 
were such as to authorize the inference of 
change of ownership; and that plaintiff, 
in takiny charge of the cattle after the sale, 
acted simply as agent of defendant, and is 
entitled to recover. 

Clark v. Rush, 19 Cal. 393. 


30. It was not necessary that the cattle 
should have been actually removed from 
plaintiff's farm. It was sufficient that there 
were circumstances authorizing the infer- 
ence of a change of ownership; and it 
was for the jury to draw this inference, and 
it was competent for them to consider any 
and all acts of the parties tending to prove 
that the defendant had acquired and assum- 
ed control of the cattle as owner. Id. 


31. In connection with these acts, and in 
explanation of them, the declarations of 
the parties, showing the nature of their 
agrecment, were admissible in evidence. Id. 


32. Where a contract stipulated for the 
delivery of a vessel, but designated no par- 
ticular place for such delivery: //edd, thata 
notice of a readiness to deliver must be 
treated uncer the contract as an actual de- 
livery. Albertson v. Huoker, 5 Cal. 176. 


33. Plaintiff also asked this instruction: 
“*That a delivery at the wharf is not suth- 
cient, unless notice be previously given to 
the vendee of their arrival, and that suf- 
ficient time be allowed to enable him to re- 
ceive and remove them:” //el/, that this 
proposition is not strictly correct; that if 
the trees bargained for were put out on the 
wharf, marked for W., with the intention of 
his taking them, and if this were done by his 
order, they would vest in him, especially if 
he was willing to consider this a good deliv- 
ery; that there is in the testimony here, no 

redicate laid for the doctrine of stoppage 
transitu, or that plaintiff claimed the 

right to stop the trees. 
Thompson v. Paige, 16 Cal. 77. 


34. Plaintiff had two stacks of hay, and 
contracted to sell to defendant one stack, to- 
gether with enough off of the other stack to 
make sixty tons. The price was to be 
eightcen dollars per ton; and the hay was to 


ral, and then he was to be paid. Plaintiff 
had sixty-two tons and four hundred and 
thirty pounds of hay baled, and piled up in 
the corral, the surplus over sixty tons beiny 
by mistake of the man empleyed to bale. 
The bales were of different weight. Plaint- 
iff then went to the house of dctendant, and 
told him that the hay was baled and piled 
up in the corral, and that there were two 
tons and -some hundreds of pounds over the 
sixty bales piled up toyether, and asked de- 
fendant whether he would take the surplus. 
Defendant said he would be over svon, and 
see about taking the surplus. Defendant 
then paid plaintiff two hundred dollars. 
Plaintiff sues for nine hundred and nineteen 
dollars balance due on the hay. The court 
instructed the jury that if they believed 
from the evidence that it was the uncler- 
standing of the parties, upon the payment 
of the two hundred dollars by defendant, the 
right and possession was deemed to have ac- 
crued to defendant to take the quantity 
bought as baled and stacked up in the cor- 
ral, the plaintiff 1s entitled to recover, even 
thouyh the bargain wasnotconcluded as tothe 
excess: //eld, that the instruction was right; 
that the question was, whether there had 
been a delivery, and any agreement of 
the parties upon the subject was leyitimate 
matter for the jury; that the fact that the 
hay purchased by defendant was mixed with 
other hay belonging to plaintitt, made no dif- 
ference, if defendant azreed to accept it in 
that condition, and to consider it as deliv- 
ercd—the contract for delivery would be 
fully executed. 

Smith v. Friend, 15 Cal. 124. 


34a. On the above facts, defencant asked 
the court to instruct the jury that ‘‘if plaint- 
iff sold to defendant sixty tons out of sixty- 
two tons and four hundred and thirty pounds 
of hay, the same being in bales of different 
and unequal weights, and containing differ- 
ent quantities, and all being in the same 
pie, there was no delivery without division 

1.” The instruction was refused: J/ekd, 
that the refusal was not error, because the 
instruction assumed that there could not 
have been a delivery, whatever may have 
been the quderstaading of the parties, un- 
til the exact quantity contracted for was 
segregated and set apart for thedefendant. Id. 


DELIVERY TO WRONG PERSON, EF- 
FECT OF. 

35. Where warehousemen gave the 

wheat to the wrong claimant they became 


responsible for its value to the right one. 
Hanna v. Flint, 14 Cal. 73. 


36. Delivery of goods by a carrier to a 
Wrong person by mistake, or by gross impo- 
sition, will not discharge his responsibility 
to the owner for the value of the goods. 


Adams v. Blakenstein, 2 Cal. 413. 
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37. Authority to deliver goods, confers no 
authority to take them back, ur to counter- 
mand the shipment. Id. 


38. In an action upon an account, the 
question was whether a ill of sale of a 
quantity of wheat, executed by the defend- 
ant to the plaintiffs, was an absolute sale in 
satisfaction of the debt, or was only by way 
of security; and the court instructed the 
jury to the cfiect, that the bill of sale pur- 
porting to be an absolute sale, they should 
find it to be such, unless it appeared from a 
preponderance of evidence that it was given 
as sccurity, and that both parties so under- 
stood it: Jedd, that the last clause of the in- 
struction was erroneous. 


Perkins v. Eckert, 55 Cal. 400. 


JURISDICTION, 262. 
LAND, 497. 
MINE, 123-141. 
PLEDGE, 24-36. 
PRESUMPTION, 6. 
PROBATE, 311-432. 
SHERIFF, 15, 16. 
STATUTE OF FRavp, 
1-150. 
WARRANTY, 14-27. 


APPEAL, 236. 
Contracr, 243-248. 
EXEctTION, 12-14, 
53, 147-158, 1G6S- 
178, 201-212. 
ForeEcLosure, 12-15, 
125-166. 
Fraup, 43-71. 
GUARDIAN, 51-60. 
HoMeEsTEAb, 73-82. 
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l Extext anp BounbDaRies. 

1}. CHARTER AND 1TS AMENDMENTS. 

. CONSOLIDATION ACT. 

. CorvonatTe Powrks, RIGHTS, ETC. 
77. LIABILITIES UNDER THE CHARTER. 


89, OFFICEXS—POWERs, RIGHTS, AND Du- 
TIFS OF. 
89 Election. 
1603. Board of Supervisors. 
M2. Comarmissionera of Funded Debt. 
143. Miseediuneous Decisions. 


EXTENT AND BOUNDARIES. 


lL. In the plan of the city of San Fran- 
cisco, the survey into blocks, lots, and streets, 
extended into the tide waters in front of 
the city, the object of which was to reach a 
suticient depth of water, on the land line, 
for the convenience of shipping. 

Eldridge v. Cowell, 4 Cal. 81. 

2. The act of March 26, 1851, which re- 
quires the city of San Francisco to deposit 
in the oflice of the secretary of state a map 
of the water lot property granted to the city 
by the same ect, does not make such map 
conclusive evidence of the extent of said 
property, as the boundarics are completely 
speciicd in the act, and the question of what 
wax the water line of the city, at the date of 
the act, is oue of fact. 

Cooke v. Bonnett, 4 Cal. 397. 


3. If the state land commissioners, ap- 
pointed under the act of May 18, 1553 (stats. 
1853, p. 219), changed the red line, or wu- 
ter front of San Francisco, as laid down b 
the act of March 26, 1551 (stats. Iso], p, 
307), an alleged adoption and recognition by 
the state of the acts of the commissioners 
would not effect a change or create an estop- 

l in pais as against the state, unicss it 
should be shown that the legislature and 
other officials, while adopting and recogniz- 
iny such acta, knew that they had changed 
the line. People v. Klumpke, 41 Cal. 203. 


4. The question of the location of the San 
Francisco red line, or water front, estab- 
lished by the act of March 26, 1501 (stats. 
1851, p. 307), isa question of fact; and the 
acts of oflicial surveyors and boards in run- 
ning and mapping out the line, though they 
tend to show its position, yet, as they could 
not chanye, they do nut conclusively 1ix it. 


Id. 


5. As the act of March 26, 1851, esta)lish- 
ing the red line, or water front, of San 
Francisco (stats. 1851, p. 307), mentioned a 
number of points on it with the same cer- 
tainty as the initial point, the true position 
of the line between any two of such points 
can be ascertained by drawing a line between 
them, and it is unnecessary for @ survey to 
commence at the initial point. Id. 


6. In an action of ejectinent by the state 
for land in San Irancisco claimed to be out- 
side of the 1ed line, or water front: J//eld, 
that the map purporting to have Leen made 
in 1564 by order of the state harbor com- 
missioners, |ut not shown to have been ap- 
proved or adopted by them, was not compe- 
tent evidence in their favor to show the true 
location of the red line. Id. 


7. The board of state land commissioners, 
appointed under the act of May 18, 1503, es- 
tablishing such board (stats. 1853, p. 219), 
was authorized to find the red line, or water 
frout, of San Francisco, as established by the 
act of March 26, 1851 (stats. 1551, p. 307), 
and their map 1s competent evidence tending 
tw prove the position of that line. Id. 


8. In an action of ejectment hy the state 
for land in San Francisco between Jack. 
son and Pacific streets, and claimed by it 
to be outside of the red line, or water front: 
Held, that deeds of the state land commis- 
sioners, appointed under the act of May 15S, 
1853 (stats. 1853, p. 219), for lands to the 
south of Jackson street, were not aduissible 
for the purpose of showing the position of 
the red line. Id. 

9. Inasuit by the state, for land in S 
Francisco, outside of the red line, or water 
front, claimed by defendants underdeeds from 
the board of state land commissioners, a 
pointed under the act of May 18, 1803 (stats, 
ldo3, p. 219): s/eld, that as the board was 
destitute of authority to sell such lots, it was 
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no error to exclude defendants’ proffered evi- 
dence of the reports of the board to the legis- 
lature, and the controller’s receipts for the 
purchase money paid. Id. 


10. Deeds from the state land commission- 
ers, appointed under the act of May 1S, 1853 
(stats. 1853, p. 219), so far as they include 
lanils in San Francisco, lying outside of the 
red line, are void. Id. 


CHARTER AND ITS AMENDMENTS. 


11. The place called Punta Yerba Buena, 
on which the city of San Francisco now 
stands, seems never to have been a pueblo 
separately from the Presidio, which was 
founded in 1776. 

Welch v. Sullivan, 8 Cal. 165. 


12. The first charter of the city of San 
Francisco does not authorize the creation of 
a sinking fund commission in terms; nor 
is there any clause under which it can be ex- 
ercised even by implication. 

Smith v. Morse, 2 Cal. 524. 

13. The power to sell does not include an 
authority to create a new department of city 
ee to divert the revenues from their 

egitimate source, and place them in hands 
neither chosen by, nor respunsible to, the 
corporators. Id 


14. The charter of the city of San Fran- 
cisco provides that no ordinance or resolu- 
tion shall be passed except by a majority of 
ell tue members atecteil The number of 
members elected being eight: //el/, that an 
ordinance passed by a vote of fuur in the 
aflirmative to three in the negative, was not 
passe by a majority of all the members 
elected, and was therefore void. 

San Francisco v. Kelsey, 5 Cal. 169. 

15. Under the charter of San Francisco in 
1853, no ordinance could have any validity, 
unless it received the votes of a majority of 
all the members clectcd to the board of alder- 
mon. The board consisted of cizght members. 
One of the members clected that year was an 
alien, and ineligible, yet he was sworn in, 
and entered upon the discharge of his duties: 
Held, that there were eight members elected, 
and tuat it required five votes to pass an 
ordinance. 

Satterlee v. San Francisco, 23 Cal. 314. 


16. The thirty-second section of the char- 
ter of 1855 of the city of San Francisco was 
desiyned as acheck upon the city govern- 
ment under that charter, leaving the previ- 
ous indebtedness to stand asa matter the 
legislature could not interfere with. 

Soule v. MeckKibben, 6 Cal. 142. 


16a. The act of April 20, 1858, authoriz- 
ing the issuance of bonds by the city and 
county of San Francisco, is valid. 
Blanding v. Burr, 13 Cal. 345. 
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liabilities beyond fifty thousand dollars 
over and above the annual revenne of the 
city, etc., is directory, and not a limitation 
upon the power of the city to contract debts. 

McCracken v. San I'rancisco, 13 Cal. 591. 


18. The charter of the city of San Fran- 
cisco vested the legislative power of tlie 
city in a cominon council, consisting of a 
board of aldermen aud a board of assistant 
aldermen, cach composed of eizht members, 
and provided that no ordinance or resoiution 
should be passed unless by a majority of all 
the members clected to each board. On the 
fifth of December, 1853, the mayor of the 
city approved of what purported to be an 
ordinance passed by the common council, 
providing for the sale of certain slip property 
of the city. This ordinance is desiznated in 
the official book of the city ordinances ag 
ordinance No. 481. At the time the ordi- 
nance was presented tothe board of assistant 
aldermen, there was a vacancy in the 
board, occasioned by the resignation of one 
of its members, so that there were but seven 
members in ollice; of these seven, four mem- 
bers voted for the ordinance, and three 
ayvainst it: //e/d, that the ordinance not hav- 
ing received a majority of the entire bvard, 
of the constituent members, was never pass- 
ed, but was in fact rejected. Id. 


19. The fifth section of the charter refers 
only to the acts or contracts of the city, and 
not to liabilities which the law may cast 
upon her. It was intended to restrain ex- 
travagant expenditures of the public moneys; 
not to justify the detention of the property 
of her citizens which she may have un!aw- 
fully obtained, and where, as in this cxse, 
plaintiff claims that the city has got his 
money without consideration, by mistake, 
and has appropriated it to municipal pur- 
poses, she is bound to refund; because the 
law—unot her contract or permission—ren:lers 
her liable. Her liability in this respect is 
independent of the restraining clauses of the 
charter; it arises from the obljzation to do 
justice, to restore what belongs to others, 
which rests upon all persons, whether nat- 
ural or artiticial. 


20. The restriction contained in‘ the iifth 
section of the charter can, in any vicw, only 
apply to liabiities dependent for their crea- 
tion upon the volition of the common coun- 
cil, and hence «does not include Liabilities 
arising from torts, or trespasses, or mis- 
takes. Jd. 


20a. Ordinance No. 505 of the city of 
San Francisco, passed January 10, 1854, by 
which the mayor and land committee were 
authorized to pay out of moneys in their 
hands arising from the sale ordered by ordi- 
nance No. 481, the salaries of thc mcm. 
bers and odicers of the police for tho 


17. The provision in section 5, article IIL} months of November and December of the 
of the charter of 1851, as to not creating ; previous year, docs not ratify ordinance No, 
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481 because appropriating the pruceeds of 
the sale. It assumes that ordinance No. 481 
was valid, and there is nothing in the appro- 
priation from which an intention to ratify 
can be implied. If the intention to ratify 
under some circumstances could be thus im- 
plicd, the implication would be uf no avail 
in the present case, as the common council 
were at the time laboring under the mis- 
taken impression that ordinance No. 481 had 
become law. Ratification, to be effective, 
must be made with the full knowledge of all 
facts relating to the act ratified. To entitle 
any proceedings of the common council to 
the slightest consideration as evidence of 
ratification, it must be shown that those 
proceedings were taken with full knowledge 
that the ordinance had never passed, and 
that the sale thereunder was an absolute 
nullity. Id. 


21. The alleged ordinance No. 481 au- 
thorized and required the mayor and joint 
committee on land claims of the city to sell 
the property speciticd at public auction to 
the highest bidder, at such time and place as 
they might think advisable, after not less 
than ten days’ advertisement. The sale was 
advertised for December 26, 1853. Within 
one hour previous to the sale the common 
council passed an ordinance, designated in 
the official book as ordinance No. 493, ap- 
propriating certain proceeds of the intended 
sale: Held, that this recognition of the exist- 
ence of ordinance No. 481, and the appropri- 
ation of a portion of the proceeds of the 
sale, did not constitute an adoption and 
approval of what had been previously done, 
or might be subsequently done according to 
the terms of that ordinance, so as to give 
validity to the sale which took place. = Id. 


22. The only authority the common 
council possessed to sell city property 
was derived from the thirteenth section 
of article LIT of the charter, and this section 
provides for the sale of property in one wa 
only, to wit, dy the passage of laws, which 
term 1s synonymous with ordinances, when 
applied to acts of municipal corporations. 
This mode of selling the property, having 
been pointed out by the charter, was _re- 
atrictive; no other mode could be followed. 

Id. 


23. The only way in which the common 
council could give validity to a sale, was by 
passing a law directing it. Ordinance No. 
403 does not purport to provide for any sale, 
but simply assumes that an ordinance order- 
ing a sale had already passed; but this as- 
sumption could impart no vitality to the 
alleged ordinance No. 481. The common 
council could pass a law or ordinance only 
in one way, and that was by voting for it. 

Id. 


24. The land directed by the terms of or. 
dinance No. 481 to be sold was set apart 
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and dedicated as a public dock by an 
ordinance passed in 1852, and while this 
dedicating ordinance remained in force, no 
sale could be legally had. In dedicating the 
land to public use, the common council ex- 
ercised powers purely of a governmental 
nature, and not those of a mere property- 
holder. It was by legislation that the ded- 
ication was made, and only by legislation 
could the public franchise be destroyed. Id. 


25. Inasmuch as by article VI, section 6 
of the charter of San Francisco of 1851, the 
common council could authorize a sale of 
city property at public auction only, ratifi- 
cation of a previous sale is impossible. The 
object of the ratification is to vest in the 
previous purchaser the title; but at public 
auction there would be no certainty of this, 
for at the auction every one would be at 
liberty to bid, and the property would fall 
to the highest bidder. Id. 


26. The city of San Francisco is not 
estopped from denying the sale made un- 
der ordinance No. 481, and asserting title 
to the property sold. The mattcra relied 
upon by way of estoppel, with the excep- 
tion of ordinance No. 493, occurred after the 
sale, and could not have intluenced the 
plaintiff in his purchase. Ordinance No. 
493, directing an appropriation of a portion 
of the anticipated proceeds, was passed with- 
in one hour of the sale, and it nowhere ap- 
pears that the same was ever brought to the 
notice of the plaintiff. Nor does it appear 
that there was any fraud or intention to de- 
ceive on the part of the common council. 
They acted, in passing ordinance No. 493, 
and in the subsequent use of the proceeds, 
upon the impression that a valid ordinance 
authorizing the sale had been passed. Id. 


27. The charter of the city of San Fran- 
cisco of 1851 gave the city power to open 
streets and alleys, and to alter and improve 
the same, and this power includes authority 
to enter into contracts for that purpose, 
binding upon the city. And this notwith- 
standing section 2, article V of that charter, 
proving that the adjacent property shall 

r two thirds of the expense of every im- 
provement. This section simply made the 
property-holders liable to the city for the 
two thirds, and the remedy of the city was 
by assessments on the property, and such 
assessments, When collected, go into the city 
treasury, to be used as the city sees fit. 

Argenti v. San Francisco, 16 Cal. 255. 


CONSOLIDATION ACT. 


28. The corporation, the city of San 
Francisco, was not destroyed by the con- 
solidation act, but continued. Its name 
only was changed, andthe change in this re- 
spect did not require any alteration in the 
pleadings or any suggestion of record in an 
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action pending against the city at the time the 
act was passed. 
‘rank v. San Francisco, 21 Cal. 668. 


29. Where an action was commenced 
against the city of San Francisco previous to 
the passage of the consolidation act, but judg- 
ment was not recovered until after the pas- 
sage of the said act: J/eld, that the judgment 
was binding against the existiny corporation, 
the city and county of San Francisco. Id. 


30. The design and only effect of this sec- 
tion is to exempt the city and county 
from the liability for injuries which would 
otherwise attach to it, by reason of the ex- 
clusive control of the streets and public hizh- 
ways conferred upon it by other sections of 
the statute, and to transfer such responsi- 
bility to individual officers, agents and em- 
ployees of the corporation. 

Eustace vy. Jahns, 38 Cal. 3. 


31. It is competent for the legislature to 
provide for the expenses of public improve- 
ment, either by general taxation upon the 
property of all the inhabitants of the county 
or town in which they are made, or upon 

roperty adjacent thereto, and especially 
nelited thereby, and in these respects, 
the constitutionality of the consolid- 
ation act must be considcred definitely 
established. 
Chambers v. Satterlee, 40 Cal. 497. 


32. Under section 90 of the consolidation 
act, a demand upon the treasury for the 
monthly salary of an oflicer of the city and 
county of San Francisco must be presented 
for payment properly audited, within one 
month after such demand shall have become 
due and payable; ctherwisc it will be forever 
barred. Paxson v. Holt, 40 Cal 466. 


33. It did not require the signature of the 
rsons composing the board ot engineers to 
be attached to the maps and profiles pre- 
pared under the statutes 1863-4, to establish 
the lincs and grades of streets in the city 
and county of San Francisco, in order that 
they should become valid. Their approval 
by the board of supervisors was sufficient for 
that purpose. 
Chambers v. Satterlee, 40 Cal. 498. 


34. The consolidation act gives the officers 
named in the fourteenth section two days 
after the meetin of the board of supervisors 
in which to filenew bonds. The meeting 
taking place onthe ninth of July, the oflicers 
had the whole of the tenth and eleventh of 
July to execute and present their bonds. 

Doan v. Scannell, 7 Cal. 393. 


35. The defendant being elected sheriff of 
the county of San Francisco, in September, 
1855, on July 26, 1856, and after the consol- 
idlation act went into cficct, one of the 
adefendant’s sureties applied to the county 
judge to be released from further liability; 
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on the sixth of August the judgo declared 
the office vacant, by reason of the failure of 
defendant to tile new bonds: //eld, that the 
county judge had no jurisdiction, the new 
law then in force vesting the power of ap- 
proving the bonds of such oflicer, in the 
county judge, auditor, and president of the 
board of supervisors. 

People v. Scannell, 7 Cal. 432. 


36. The provisions of section 2 of the act 
approved March 5, 1864 (stats. 1863-4, p. 
139), are sufficient to authorize the harbor 
commissioners of San Francisco to insti- 
tute actions in rem, as provided in section 
317 of the practice act, and generally to pur- 
sue all remedies that a private person could 
under the same circumstances. 

People v. Steamer America, 34 Cal. 676. 


37. The provisions of section 11 of said 
act (stats. 1863-4, p. 144) which provide 
for the collection of ‘‘all tolls, dockags 
and w ge charges authorized and re- 
quired to be collected, shall be due and col- 
lectible exclusively in gold and silver 
money of the United States,” do not come 
within the provisions of the specitic contract 
act; but as charves upon property to raise 
money for public purposes, they do come 
within the principles laid down in Perry v. 
Washburn, 20 Cal. 350, and are valid. Id. 


38. It seems that the act consolidating the 
city and county of San Francisco is not un- 
constitutional People v. Hill, 7 Cal. 97. 


39. An account audited against the city 
of San Francisco, but not paid at the tiine 
the consolidation act went into effect, need 
not again be audited to entitle it to payment. 

Knox v. Woods, 8 Cal. 545. 


40. The legislature had the right to pro- 
vide, in the act known as the consolidation 
act forthe government of the city and county 
of San Francisco, that the owners of lots 
in said city should keepthe streets in front 
of their lots in repair. 

Hart v. Gaven, 12 Cal. 476. 


41. The object of the ninth section of 
the consolidation act of 1856, was not to re- 
peal the general law of 1855, relative to fill- 
ing vacancies, but to provide for cases not 
embraced by the general law, that is, for cer- 
tain local ottices, made elective by the people, 
peculiar to San Francisco, and for which no 
provision had been made. 

Attorney-general v. Brown, 16 Cal. 441. 


42. The provisions of the fourth section of 
the consolidation act, respecting the pre-ex- 
isting indebtedness of the city of San I'ran- 
cisco, was not a mere legislative declaration 
of good faith towards the public creditors, 
but a requirement imposing upon the board 
of supervisors the duty of providing for the 
payment of that indebtedness. 


Frank v. San I’rancisco, 21 Cal. 668. 
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CORPORATE POWERS, RIGHTS, ETC. 
Over its Lands, 


43. The act of congress of 1851 vested 
the title of the ungranted lands within the 
city limits, in the city of San Francisco, 
and a sheriff’s sale in 1852, under a judg- 
ment against the city, entered in September, 
1851, passed the title of the city in the pur- 
chaser. Welch v. Sullivan, 8 Cal. 165. 


44. A sale of the municipal land of the 
city in January and February, 1852, on an 
execution issued under a judzinent against 
the city, rendered September 18, 1851, con- 
veyed a lezal title to the land, upon which 
ejectment can be maintained. Id. 


45. In cases involving questions of con- 
firmation, a party is not necessarily pre- 
sumed to know the law. This is a fact to 
be established, and even admitting the pre- 
sumption to arise, it is not conclusive as 
against facts which go to establish ignorance 
ot the law. 

Holland v. San Francisco, 7 Cal. 361. 


46. The charter of the city of San Fran- 
cisco gives her the power to convey her 
property by law, and if an ordinance for 
this purpose is a law, it must be governed by 
the same rules of construction as other laws. 


Id. 


47. Hart v. Burnett, 15 Cal. 530, holding, 
first, that San Francisco was, at the date of 
the conquest and cession of California, and 
long prior to that time, a pueblo, entitled to 
and possessing all the rights which tne law 
conferred upon such municipal organizations; 
second, that such pueblo had a certain right 
or title to the lands within its general limits, 
and that the portions of such lands which 
had not been set apart or dedicated to com- 
mon use, or to special purposes, could be 
granted in lots, by its municipzl ofiicers, to 
privace persons in full ownership; third, that 
the authority to grant such lands was vested 
in the ayuntamicnto, and in the alcaldes, or 
other ofticers who, at the time, represented 
it, or who had succeeded to its ‘‘powers and 
obligations;” fourth, that the official acts of 
such oilicers, in the course of their ordinary 
and accustomed duties, and within the gen- 
eral scope of their powers, as here detined 
and exp.ained, will be presumed to have 
been done by lawful authority, atirmed. 

Payne v. Treadwell, 16 Cal. 220. 


48. Where an assessment is laid upon 
land in the city of San Francisco, it is not 
within the province of a court to interfere 
and order a sale of the land by a decree 
rendcred in an injunction suit, instituted by 
the owner of land for the purpose of prevent- 
ing a sale under an ordinance of the city. 


of laying pipes along the public streets of 
that city, docs not operate as a restriction 
upon the right to condemn private lands 
under the act of 1858, in cases where the 
purposes of the company require the use of 
such lands. J{eyneman v. Blake, 19 Cal. 579. 


50. Where defendant, in September, 1851, 
on sale under judgment ayainst the city, had 
purchased her title to a portion of the ground 
covered hy said Bast street, between Clay 
and Jackson; and had subsequently pur- 
chased the state’s interest in the same, these 
purchases being prior to any acts by the city 
declaring the street open as a public street: 
Held, that defendant owns the property as 
against the city; that her ordinances laying 
out this street being passed subsequently to 
defendant’s acquisition of the city title, have 
no elfect upon the defendant, because the 
proper proceedings were not taken to con- 
demn the land to public use. 

People v. Kruger, 19 Cal. 411. 


51. The city of San Francisco, as successor 
of the pueblo of that name, had the right to 
take pueblo lands in the possession of 
others for public squares without making 
compensation therefor. 

Sawyer v. San Francisco, 50 Cal. 370. 

52. The act of 1858, ratifying and con- 
firming ordinances 822 and §45 of the com- 
mon council of the city of San Francisco, 
approved of the map of the western adidi- 
tion to said city, with streets and public 
squares thereon delincated, which was re- 
ported by the commissioners appointed b 
said council, and by said council approved” 


53. The decree of the circuit court of the 
United States confirming to the city of San 
Francisco four square leagues of pucblo 
lands, did not confirm to said city land which 
by executive procecdinys had been reserved 
for public uses hy the United States. 

Nazlee v. Palmer, 50 Cal. G41. 

54. The act of congress of July 1, 1870, 
relinquishing the interest of the United 
States in certain lands to the city and county 
of San Francisco, did not impart validity 
to alcaldes' granta ‘The only persons who 
were beneticiaries under seid act were those 
who were in possession of land at the date of 
the passage of the act, or had been deprived 
of the possession thereof by the military an- 
thorities of the United States. Id. 


55. One who was not a beneficiary under 
the said act can not question the right of the 
city to convey laud, under the provisions of 
the act, to another. 

56. .\ person who was in the mere naked 
possession of pueblo land in San Fran- 
cisco, and wno did not hold the same under 


Weber v. San Francisco, 1 Cal. 455. | a grant from tue authorities of the pueblo, 
49. Thic fact that the board of supervisors | was not a beneficiary under the decree of the 
of San I*rancisco, by an order, ratified by the ! circuit court confirming said lands to the 


legisiature, gave the company the privilege | city. 


McManus v. O’Suilivan, 48 Cal. 7. 
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57. A person who was in possession of 
ueblo lands in San Francisco prior to 1861, 
ut who was ousted therefrom, did not be- 

come a beneficiary under the act of congress 
of March 8, 1S66, and ordinance No. 800 
of said city, and the act of th lezis!ature 
confirming it, unless he had recovered pos- 
session. Id. 


58. A lot of land in the harbor of San 
Francisco, lying within the line of strects as 
laid down and recognized by the city on its 
oficial map, and being in the actual posses- 
sion of a person who claims to be the owner, 
can not be taken from him and appropriated 
to the public use, without paying him a just 
comptnsation. Gunter v. Geary, | Cal. 462. 


59. Where the city of San Francisco, so 
far as she had any rights in the premises, 
had by her own voluntary acts parted with 
them, any attempt on her part to resume 
them, by depriving the public of the ease- 
ment, or denying to purchasers of lots the 
right of way, except on payment of wharf- 
age, etc., was clearly illegal. 

Breed v. Cunningham, 2 Cal. 361. 


60. The act of March 26, 1851, operated 
asa grant, by which property-holders along 
the line of Market street, and the public arc 
entitied to the free enjoyment of the same; 
and this right or privilege could not be re- 
sumed by the state, and was not resumed by 
the act of April 28, 1851, confirming the 
contract between the appellant and the sink- 
ing fund commissioners. Id. 


61. Where lots are sold as fronting on, or 
bounded by, a certain space, designated in 
the conveyance as a street, the use of such 
epace as a street, passes, as appurtenant 
to the grant, and vests in the grantee in 
common with the public right of way over 
said street. Such acts on the part of the 
grantor coustitute a dedication of such street, 
and he can not so sell or dispose of it as to 
alter or defeat such dedication. 


Over ils Water Front. 


62. The act of April 5, 1850, incorporat- 
ing the city of San Francisco, did not confer 
upon the coinmon council of that city the 

wer to create by ordinance a sinking 

to pry the indebtedness of the city, nor 

did it confer upon said common council the 
wer to convey, by ordinance, the city 
ont or wharves in the harbor to said board. 

People v. Bruadway Wharf Co., 31 Cal. 33. 


63. The conveyance made by the common 
council of San Francisco, by ordinance of 
Aucust 23, 1850, to the board of commis- 
sioners of the sinking fund, of Broadway 
wharf, was void for want of power, and the 
lease of the wharf to Francis Salmon by 
said board on the thirteenth of February, 
1851, was also void for the same reason, as 
was also the conveyance of said wharf, made 


1327 


by said board of commissioners on the twenty- 
fourth of May, 1851, to the commissicners 
of the fandcd debt, created by tho act of 
May 1, 1851. lil. 


64. The charters of San Francisco of 1850 
and 1851, by which the power was comtcrred 
on the mayor and common council ‘‘to 
erect, repair, and regulate public wharves 
and docks, and to regulate the crection and 
repair of private wharves, and to fix the 
rates of wharfage thereat,” did not vest ia 
the city any proprietary interest in tlic 
wharves. Id. 

65. The act of the first of May, 1851, au- 
thorizing the city of San Francisco to ‘‘ con- 
struct wharves at the ends of all the 
strects which terminate on the bay,” etc., 
and extend the streets six hundred icet into 
the bay, did not relinquish to the city of San 
Franciscoa proprietary interest in the wharvcs 
built on the streets outside the beach and 
water lot line. Id. 


66. In case of purpresture, or encroach- 
ment by the erection of a wharf in the bay 
of San Francisco beyond the city front, the 
right to recover possession is in the people, 
and not in the owner of the land adjoiin:s 


on the city front. 
Dana v. Jackson St. Wharf Co., 31 Cal. 118. 


67. The owner of a lot upon the water 
front of San Francisco, as established by 
statute, below low-water mark, is not a 
‘‘riparian proprietor’ in the sense in 
which that term is used in the law of tide 
waters, for the water front of San Francisco 
is of statutory creation. Id. 

68. In case of an increase of land by the 
accretion of alluvion in ths bay on the 
water front of San Francisco, as established 
by statute, the owner of the lot adjacent has 
no right of entry thereon to the exclusion of 
the state, nor can he maintain ejcctment 
against a stranger. Id. 


69. The commissioners appointed under 
the act of May 18, 1853, to scil land belon::- 
ing to the state on the water front of San 
Francisco, had no power to scll any of said 
land without the ‘‘red Line map” of the 
water front, required to be made by the fifth 
section of the act of March 26, 1551, com- 
monly called the beach and water lot act. 

Knight v. Haight, 51 Cal. 169. 


70. The deed of May 24, 1851, from the 
coinmissioners of the sinking fund to the 
commissioners of the funded debt of San 
Francisco, transferred to the latter the tit'e 
to the tide land on Mission bay, vested in 
the city of San Francisco by the act of March 
26, 1851. Fricdman vy. Nelsoa, 53 Cal. 580, 

71. Where a decd granted ‘Sail that 
beach and water property lying between 
Folsom street on the north, ship's chanuel on 
the cast, the city limits on the south, and 
Price street on the west, and known on the 
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ee 


said mapas blocks numbers one (1) to thirty- 
two (32) inclusive:” /Jeld, that a block of 
‘‘beach and water property” lying within 
the exterior boundaries was anced. not- 
withstanding it wag numbered thirty-three 
(33) qn the map referred toin the deed. Id. 


72. The legal title of the city of San 
Francisco, in the beach and water lots 
granted to her for the term of ninety-nine 
‘ears, by the act of March 25, 1861, vested, 
y virtue of the deed of the commissioners of 
the sinking fund, and the act of May 1, 1851, 
and by the acceptance by the city of the 
terms of that act, and its consent to the 
transfer, in the commissioners of the funded 
debt. Le Roy v. Dunkerly, 54 Cal. 452. 


73. In this state, all beneficial estates, 
whether legal or equitable, are liable to be 
taken on execution; and, therefore, a pur- 
chase under an execution sale of the interest 
of the city in the beach and water lots, and 
the sherifi’s decd made in pursuance thereof, 
operated as an assignment of the equitable 
estate remaining in the city after the legal 
title vested in the commissioners of the fund- 
ed debt. 

Miscellaneous Provisions. 


74. The common council of the city of San 
Francisco must exercise the functions im- 
posed by their charter, and have no power 
to delegate them to others. 

Smith v. Morse, 2 Cal. 524. 

75. The common council of the city of San 
Francise has no authority, under the charter 
of the city, to impose a penalty of one per 
cent. per day for the non-payment of an as- 
sessmcnt. 

Weber vy. San Francisco, 1 Cal. 455. 


76. Theact of 1852authorized the plaintiff 
to erect a powder magazine in the city of San 
Francisco, reserving certain rights to the 
state. The second section provides ‘‘ that 
after notice of twenty days in the newspapers 
of the said city having been given by the 
superintendent of the magazine of the erect- 
ing thercof as provided by this act, no person 
shall keepin any one houseor place within said 
limits, more than five (afterwards increased 
to twenty-five) pounds of gunpowder at 
any one time under penalty of one hundred 
dollars.” The ninth section enacts that the 
common council of San Francisco shall have 
power to authorize by ordinance the building 
of other powder magazines, and to appoint 
superintendents. Tie owners of powder may 
store in either of the magazines created by 
ordinance or law, paying the fees, etc., al- 
lowed, where the same is stored. The city 
had the rit under her charter, prior to the 
act of 1852, to have a powder magazine, and 
had exercised the right, and was in the cxer- 
cise of it when the said act was passed; but 
had passed no ordinance on the subject after 
the passage of the act, but continuicd to ex- 
ercise the right under her charter: //eld, tuat 


the act of 1852 did not give to the superin- 
tendent of the magazine authorized by it, 
the exclusive right to store all the powder in 
the city; that the right existing in the city 
at the passage of the act was not repealed 
by it; and that the right of the city to her 
inagazine fur the storage of powder was con- 
current with that of the grantee in the act. 


Harley v. Heyl, 2 Cal. 477. 


LIABILITIES UNDER THE CHARTER. 


77. The ayuntamiento of San Francisco, in 


1850, by an orler authorized its alcalde to 
grant to plaintiff ‘‘a quantity of land, in 
conformity with the survey of the town, as 
near as possible to the location of” certain 
other lots which plaintiff was to surrender to 
the town. The alcalle accordingly conveyed, 
by decd, to plaintiif, a lot which had been 
previously granted by the town to one Gerke: 


Held, thet an action for the breach of cove- 


nants of warranty in this deed will not lie 
against the city. 


Findla v. San Francisco, 13 Cal. 534. 
78. The true meaning of the order is that 


the alcalile was to grant the city’s land only, 
and neither the town nor its successor 18 
bound for an act done beyond the limit of its 
authority. Id. 


79. The prohibition against contracting 


debts over a certain aiount, contained in 
the charter, applies to contracts and appro- 


priations, but does not affect liabilities which 
the law may cast upon the city. 
Holland v. San Francisco, 7 Cal. 361. 


80. If the city obtain the money of an- 
other by mista!ce, or without authority of 
law, it is her duty to refund it, not from any 
contract entered into by her upon the sub- 
ject, but from the general obligation to do 
justice which binds all persons, whether nat- 
ural or artificial. If the city obtain other 
property which does not belong to her, it is 
her duty to restore it, or if used by her, to 
render an equivalent to the true owner, from 
the like general obligation. 

Argenti v. San Francisco, 16 Cal. 255. 


81. To fix the liability of the city in re- 
spect to moncy or other property, the money 
must have goue into her treasury, or been 
appropriated by her, and the property must 
have been used by her, or be under her con- 
trol. Id. 


82. In case of services rendered, the ac- 
ceptance of the services must be evidenced 
by ordinance to that edect. Their accept- 
ance by the city, and the consequent obliga- 
tion to pay for them, can not be asserted in 
any other way. If not originally authorized, 
no liability can attach upoa any ground of 
implied contract. d. 

83. That doctrine applies to cases where 
moncy or other property of a party is received 
under such circumstances taat the general 
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law, in lependent of express contract, imposes 
upon the city the obligation to do justice 
With respect tu the same. Id. 


84. In these cases, the city docs not make 
any promise, but the law imphes one, and it 
is nO answer to a clai:n resting upon such im- 
plied contract, to say no ordinance has been 
passed, or that the liability of the city is void 
when it exceeds the limitation of titty thou- 
sand dollars prescribed by the charter, Id. 


85. Purchasers at the sales of the city 
slip property in Nan !’rancisco, in Vecem- 
ber, 1503, under alleged ordinance No, 451, 
acquired no title or claim of title by their 
bids and the payment of their money. The 
city obtained the money without considera- 
tion aud used it, and is legally bonnd to re- 
fund it, unless some subsequent matter has 
released her from lability. 

Goran v. San Francisco, 18 Cal. 590. 


86. The several cases which have been be- 
fore this court in relation to the liability of 
the city of San Francisco to the parties who 
bid off the city slip property at the at- 
tempted sale by the city authorities in De- 
ceinber, 1803, under an alicged ordinance, 
desiemated as ordinance 4381, com:nented 
upon, and.held to have decide. and settled 
the following points: First, thatthe ordinance, 
59 called, was never passed, and was, therc- 
fore a nullity; second, that the sale made in 
pursuance of it was, therefore, invalid, and 

assed no title to the bidders; third, that the 
idders were entitled to recover back from 
the city the purchase money paid by them, 
and received and appropriated by the city 
authorities; fourth, that they were not pre- 
cluded from a recovery, vither, first, by rea- 
son of any want of privity between them- 
selves and the city; or, second, by the alleged 
subsequent adoption by the city authorities 
of the ordinance directing the sale; or, third, 
by reason of a subsequent aileged ratification 
of the sale by an appropriation of the pro- 
ceeds; or, fourth, by the clause in the city 
charter restraining the corporation from con- 
tractins liabilities beyond the sum of tifty 
thousand dollara; or, fifth, by the act of the 
legislature of S05, authorizing the city 
treasurer to execute deeds to the purchasers 
on certain conditions. 
Pimental v. San Francisco, 21 Cal. 331. 


87. The C. H. and R. association made 
application to the board of supervisors of 
San Francisco for a parcel of the outside 
lands, under the ordinances of the city and 
county and statutes of the state, applicable 
to the disposition of such Janis; caused its 
claim to be deiincated on the ‘outside land 
nap,” paid the assessments and taxes there- 
on, and proved its right and possession to 
the satisfaction of the board. A portion of 
the land claimed was taken for a park, un- 
der the ordinances and statutes aforesaid. 
The plaintils had themselves previously 
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conveyed to the association: Avid, that 
plaintitfs, who new claim an interest in the 
land awarded to the C. H. and R. A., but 
who made no application to the supervisors, 
nor notisied the board of their claim, who 
did not have their claim delineated on the 
map, hor pay any assessments or taxcs, can 
not maintain an action against the city and 
county of San Francisco for a part of the as- 
sessed value of the lands so taken for the 
park. Clark v. San Francisco, 53 Cal. 300. 


€8. The provisions of the statute under 
which the fire department of San Francisco 
is organized, do not create a liability on the 
part of the city for acts of negligeice com- 
mitted by the members of its fire depart- 
ment while cngaged in duties pertaining to 
the department. 
Howard vy. San Francisco, 51 Cal. 52, 


OFFICERS — POWERS, RIGHTS, 
TIS, ETC. 
Liection of. 


89. The act to reincorporate the city of 
San Francisco, passed the tifteenth of April, 
1851, provides that the first election for city 
officers shou'd be held on the fourth Monday 
of April, 1551; and thereafter annually at 
the general clection fur state officers. The 
general election was appointed by law to be 
held on the tirst Monday in September of 
each year. At the first election for cit 
officers, held on the fourth Monday of Real: 
as above directed, the respondent was clectcd 
mayor of the city, was qualified, and wes in 
the exercise of the functions of his office. 
At the general election heid on the first 
Monday in September following, the relator 
received one thousand and one hundred 
votes for mayor (the whole number given), 
was qualified, and claimed the oflice of the 
respondent on the twenty-fourth of the same 
month, No notice of the latter election was 
given, or other measures pursued by the 
city council, under the fourth section of the 
second article of the charter. Tue respond- 
ent refused to surrender the oflicc, and the 
relator filed this bill asserting hig rizht to is, 
ete.: Meld, that the election of the relator 
was valid, an: that the means of bringing 
about the election and the irregularities 
therein should be disregarded. 

People v. Brenham, 3 Cal. 477. 


89a. Under the sixth section of the San 
Francisco consolidation act of 1856, it was 
inten:led that a superintendent of the 
public streets and higiways of that city 
and county should be elected at the general 
election in the fall of that year; and the 
person then elected held his ofice for the 

tull term of two years. 
People v. Hossefross, 17 Cal. 137. 


90. The act of April 2, 1866 (acts 1865-6, 
p. 719), rclative to clections and oiiicers in 
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San Francisco, applies only to officials hold- 
ing office at the time of its passage, and was 
not intended to supply the rule applicable to 
the filling of vacancies, should any occur, 
after the expiration of the terms of such 
incumbents. Tillson v. Ford, 53 Cal. 701. 


91. The first chapter of title 2, part 
4 of the political code, which treats of 
‘*the board of supervisors,” dues not apply 
to the city and county of San Francisco. Id. 


92. The municipal elections and terms of 
pe as officers in San Francisco are pro- 
vided for in the consolidation act. Id. 


93. Where a vacancy occurs in a munic- 
ipal office in San Francisco by the death of 
e incumbent, a persun clected by the board 
of supervisors to fill the vacancy is entitled 
to the office only until his successor is elected 
by the people. Id. 


94. The act of May 17, 1861, to fix the 
fees of officers in the city and county of San 
Francisco, is amendatory of, and supple- 
mental to, the act of April 19, 1856, incor- 
porating said city and county, and is con- 
tinued in force by the political code. 

Adams v. San Francisco, 50 Cal. 117. 


95. Under the supplementary act of April 
3, 1876, relating to the construction of the 
new city hall in San Francisco, and direct- 
ing the payment of certain outstanding war- 
rants, out of a fund arising from the sale of 
bonds referred to in the act, it was the duty 
of the treasurer to pay the interest as well 
as the principal of said warrants so long as 
there was any money in the fund. 

Jordan v. Hubert, 54 Cal. 260. 

96. The statute providing for the pay- 
ment of a salary to the sheriff of the city 
and county of San Francisco is continued in 
force by the political code. 

Adams v. San Francisco, 50 Cal. 117. 


97. The fire department of San Fran- 
cisco is not a mere voluntary association, 
but is a branch of the municipal government 
of that city. 

Whitney v. Fire Dept., 14 Cal. 479. 


98. The police judge of the city and 
county of San Francisco, who is appointed 
to fill a vacancy, holds the office for the same 
term his predecessor would have held it if no 
vacancy ial occurred. His term does not 
expire when his successor is elected and 
asa but continues until the first day of 

anuary following. People v. Rix, 33 Cal. 503. 

99. The street commissioner of the city 

of San [Francisco is empowered to use the 


necesaary force to prevent an injury to the | 


Pee streets of the city, and no action can 

e sustained against him, or those who act 
under his orders, for using such force. 

Clark v. McCarthy, 1 Cal. 453. 

100. The qualitication of a person el2cted 

to the office of street commussioner must 

be mule betore a proper oflicer, and can not 


be made before the mayor of the city, who 
has no power to administer the oath of office. 
Payne v. San Francisco, 3 Cal. 122. 


101. A joint resolution of the city coun- 
cil, approved by the mayor, recognizing @ 
party as street commissioner, will not en- 
able him to recover for services rendered in 
that capacity, upon a quantum meruit. Id. 


102. To entitle a party to recover as street 
commissioner of San Francisco, he must 
show, not only that he had discharged his 
duties, but, first, that he had been lawfully 
elected; second, had qualitied himself to 
hold the office, by taking the oath and filing 
the bond, at the time and in the manner re- 
quired by law. Id. 


Board of Supervisors. 


103. Section 95 of the consolidation act, 
with reference to auditing claims, does not 
apply to judgments recovered upon the pre- 
existing indebtedness of the city. 

Frank v. San Francisco, 2] Cal. 668. 


104. The restrictive clauses of that seo- 
tion and of other sections of the act must be 
read in connection with the fourth section, 
and receive such a construction that the pro- 
visions of all may stand. 


105. There being no discretion as to the 
duty to be performed, there is none as to 
the use of the means required in performing 
it. If the means require the passage of an 
ordinance, the supervisors have no discre- 
tion to refuse to pass the ordinance. They 
have not in such case the right to vote at 
their option either for or against the ordi- 
nance. Td. 

106. In imposing upon the supervisors the 
duty of providing for the payment of the 
city ebtedness, the legislature author 
ized them to take all the ordinary measures 
essential to its complete performance. The 
duty carries with it the means. The board 
can appropriate from the revenues or levy a 
tax, and the adjusting of the details is a 
mere matter of administration, which can be 
had under the direction of any of the officers 
of the corporation designated for that pur- 

se Id. 


107. The board of supervisors of the city 
and county of San Francisco have authority, 
and it is their duty to provide for the pay- 
ment of judgments recovered against the 
city of San Francisco. They have no discre- 
tion except between two courses of proced- 
ure. They must cither appropriate for this 
purpose money already in the treasury, or 
they must raise the money by taxation. Id. 

108. Mandamus is the appropriate rem- 
edy to enforce the performance of this du 
by the board of supervisors. Id. 

109. The act of 1851, creating the board 
of supervisors of San Francisco county, and 
authorizing the board ‘‘to sue and defend 
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on behalf of the county,” did not authorize 
the board to bring suits on bchalf of the 
county in its own name; nor did it render 
the board liable to be sued directly for a 
claim against the county. 

Hastings v. San Francisco, 18 Cal. 49. 


110. Liability to suit has no necessary 
connection with ability to sue. Boards of 
supervisors and bodies like them, without 
any legislative provision, by general law, 
are subject, with certain exceptions, to 
mandamus to enforce the performance of 
the duties devolved upon them, and to the 
writ of certiorari, for the review of their 
acts when partaking of a judicial character, 
and in othcr ways are within the control of 
judicial proceedings. Id. 

211. Where the board of supervisors of 
the city and county of San Francisco at a 
special meeting pass a resolution authorizing 
Burt, as president of the board, to redeem 
certain city property sold at sheriff's sale, 
and the resolution does not authorize the ex- 
penditure of any money on the part of the 
city and county, and was not published, 
with ayes and noes, in a newspaper before 
final action, according to the sixty-sixth sec- 
tion of the consolidation act of 1856: J//e/d, 
that such resolution was sutficient authority 
to the president to make the redemption on 
the part of the city and county, even though 
the inoney for that purpose came from pri- 
vate handa. Seale v. Doane, 17 Cal. 476. 


Commissioners of Funded Debt. 


112. The act of the city of San Francisco 
creating the board of com. 
missioners, and the deed executed to them 
of all the property of the city, is void for 
want of power in the city, and because said 
deed is within the statute of frauds. 

Smith v. Morse, 2 Cal. 526. 

113. The board of commissioners of the 
old sinking fund of 1850, created by an ordi- 
nance of the city of San Francisco, had no 
power to sell the real estate of the city, the 
ordinance being void. But this decision has 
no application to the board of commissioners 
of the funded debt, organized after the disso- 
lution of the first board of tho sinking fund 
commissioners. 


Heydenfeldt v. Hitchcock, 15 Cal. 514, 


114. The sales of land made by the com- 
missioners of the sinking fund of San Fran- 
cisco on the twenty-fifth day of January, 
1851, were void for want of power in the com- 
missioners. Ellis v. Eastman, 32 Cal. 447. 


115. The act of 1851, creating the board 
of fund commissioners of San Francisco, was 
a law authorizing a contract between the 
city and her creditors, whosurrendere: the old 
indebtedness and tuok a new security, bear- 
ing a different rate of interest. This trans- 
action was in the nature of a new contract, 


and the law authorizing it entered into and 
became part thereof, aud can not be altered 
or amended so as to impair or destroy the 
rights of parties under the contract. 

People v. Woods, 7 Cal. 579. 


116. The act of 1851 is a law as well 
as acontract. And those provisions, which 
are mere modes of giviny effect to the sub- 
stantial purposes of the act may be revised 
and altered. The constitution forbids im- 
pairing the sean ent of contracts, but does 
not inhibit legislation respecting them. 

Thornton v. Hooper, 14 Cal. 9% 


117. If, under the act, a large surplus ao- 
cumulates, it may be applied to the purchase 
of bonds, even if no provision exist in the 
act for payment before the bonds are oe 


118. The act of May 1, 1851, providing 
for the funding of the Hoating debt of the 
city of San Francisco, authorized a contract 
between the city and her creditors, and the 
contract having been executed, its obligation 
can not be impaired by any subsequent 
modification or repeal of the act. 

Babcock v. Middleton, 20 Cal. 643. 


119. The provisions of the act, as such, 
are mere legislative modes to give effect to 
the substantial purposes of the act; may be 
altered, provided the alteration does not af- 
fect the security of the creditors, who have 
accepted the bonds of the city under the na 


120. The object of the provision of the 
act requiring a public sale of the property 
conveyed to the commissioners of the funded 
debt, when a sale is made, is to secure a fair 

rice from the purchasers. If this object can 
be accomplished by a sale in any other mode, 
the obligation of the contract is not im- 
paired by legislation authorizing such other 
mode. Id. 


121. The city of San Francisco, under the 
charter of 1851, had the power, by resolution 
of the two boards of aldermen, to reserve the 
lots in question from sale and keep them for 
school purposes, subject only to the superior 
title of the commissioners of the funded debt; 
and the fourth section of the act of 1858, 
validating the Van Nese ordinance, so far as 
it mentions property reserved and set apart 
fur school sites, was intended to embrace 
such property as was reserved and set apart 
by resolution of the two hoards. 

Board of Education v. Fowler, 19 Cal. 11. 


122. The commissioners of the funded 
debt of the city of San Francisco are the ex- 
clusive judges of the necessity for the 
sale or lease of the property of the city held 
by them in trust, until the trust is finally 
closed, and their action can not be interfered 
with, nor their discretion be controlled by 
the city, or its assignee, except on the ground 
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of fraud, or a gross abuse of discretion by | in the grantee; the equity of redemption, 


the trustees. 
Ellis v. Commissioners, 38 Cal. 629. 


123. If it appear from the entire instru- 
ment that the grantors in the deed intended 
to execute the same in their official capacity 
as ‘‘commissioners of the sinking fund of the 
city of San Francisco,” though attaching 
thereto their private seals and signatures 
only, it comes within the purview of the 
statute of March 25, 1858 (stats. 1858, p. 
84), which was intended to validate such 
sales and conveyances of the commissioners. 

Ellis v. Eastman, 33 Cal. 195. 


124. The provisions of the consolidation 
act of 1856, requiring that the sinxing fund 
created by the act of 1851 should be first 
exhausted by the redemption of certificates 
of stock, befure the treasurer should inake 
payment annually of the sum of fifty thousand 
dollars set apart by the tirst act for the pay- 
ment of interest and for the sinking fund, 
are unconstitutional. 

People v. Woods, 7 Cal. 579. 


125. The funding act of 1851 gives con- 
siderable discretion to the commissioners in 
the execution of their trust, and directs that 
discretion to be exercised for the benefit of 
the city; and an arbitrary exercise of this au- 
thority, by such partial discriminations as 
would throw the whole burden’upon particu- 
lar portions of this property thus affected, 
even if legal, is not to be anticipated. Wheth- 
er, in the exercise of this power, the public 
interest involved in the frecing of large 
masses of city property from such burdens, 
by some equitable apportionment of the 
common charge, would not be for the public 
interest, is a matter which addresses itself to 
the consideration of those interested, and 
which this court is not called upon to decide. 

Board of Education v. Fowler, 19 Cal. 11. 


126. The execution by the city of San 
Francisco of the bonds authorized by the 
funding act of May 1, 1851, in pursuance of 
and to give effect to the act, amounts to an 
acceptance by the corporation of the act of 
the legislature in all its parts; and this would 
be sutiicient to give validity to the entire act, 
if, by force of the legislative will alone, the 
act, as a conveyance of the property of the 
city, would not be effectual. c 


127. The purpose and effect of the act in 
this aspect of it, that 13s, as a conveyance or 
the authority for a conveyance of this city 
property, are that it is a conveyance to thie 
commissioners of this property upon certain 
express trusts, to be used only for such 
trusts; and the title to return to the city 
upon the fulfillment of the trusts. If the 
debts were paid by the city, or the creditors 
rcleased their claims, the property would be- 
come ayain the property of the city in fuil 
ownership. The leval title, as in other cases 
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and the residuum after the satisfaction of 
the trust debts, in the city. The city could 
still sell or dispose of this residuary interest, 
could take care of and preserve the estate— 
perhaps could go in possession of it, subject 
only to the superior right of the commission- 
ers, 80 long as the debts were unpaid. Id 


128. People v. Bond, 10 Cal. 563, holding 
the funding act of 1851 to be a contract, 
and therefore that the leyislature could not 
withdraw the property conveyed in the deed 
to the commissioners of the funded cebt 
from the creditors of the city taking bonds 
under the act, aftirmed. Id. 


129. The act of 1858, amendatory of the 
act of May 1, 1851, authorizing the ‘‘fund- 
ing of the floating debt of the city of San 
Francisco, and to provide for the payment of 
the same,” is constitutional. The amend- 
ment that the commissioners may purchase 
stock at five per cent. above par does not 
affect injuriously the creditors under the act 
of 1851. Thornton vy. Hooper, 14 Cal. 9. 


130. By act of April 2, 1866, the com- 
missioners of the funded debt were au- 
thorized, in certain cases, with the consent 
of the board of supervisors, to make con- 
veyances of the trust lands; and they cxe- 
cuted a deed to the plaintiffs, but whether 
with the consent of the supervisors, the rec- 
ord did not show: J//eld, first, that even if 
the deed was unauthorized by tie trusts 2s 
originally defined in the act of May 1, 1551, 
or as modilied by that of April 2, 1866, it 
operated to transfer to the grantees the Ic sal 
estate, and the defendants, being mere in- 
truders, could not assert the breach of trust 
as aiefense to an action at law to recover 
the land; and, second, that the consent of 
the city was unnecessary, as the plaintiff 
had, under the sheriff’s deed, succeeded to 
all the rights of the city, including the right 
to consent to the conveyance. 

Le Roy v. Dunkerly, 54 Cal. 452. 

131. A conveyance of the city’s interest 
in tide lands by a majority of the commis- 
sioners of the funded debt, and held to be 
ineffectual by the decision in Leonarl v. 
Darlington, 6 Cal. 123, for the reason that 
two of the five commissioners did not sign 
the deed, is cured by the act of April 14, 
1857, ratifying and confirming such convey- 
ance. Friedman v. Nelson, 50 Cal. 589. 


132. The commissioners of the funded 
debt are not successors in interest, judzment 
debtors, or Judgment creditors, and there- 
fore not redemptioners, nor are they sv in 
their individual capacity of citizens and tax- 
payers. Thorne v. San Francisco, 4 Cal. 127. 


133. The commissioners of the funded 
debt of San Francisco are not officers wiih- 
in the meaning of article XI, section 7, of the 


of trust deeds for the security of debt, was | constitution, and the term during which the 
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commissioners are authorized to act is not 
limited to four years. 
People v. Middleton, 28 Cal. 603. 


134. The commissioners of the funded 
dcbt of the city of San Francisco aro not 
private agents; they are public ofiicers, 
clothed with important trusts, for the due 
administration of which they have executed 
bonds, with security. 

San Francisco v. Commissioners, ]0 Cal. 585. 


135. The rule which governs in this case 
anc alone entitles the parties to intervene to 
restrain the proccedings, or control the ac- 
tion of the trustees, is that the fund is in 
danger of being wasted or impaired; or, that 
@ liability will be incurred, or an injury done 
by threatened or probable malfeasance, for 
which the ayents’ bond or personal respon- 
sibility would afford no probable or adequate 
redress. Until this is shown no injunction 
can issue to prevent them as such commis- 
sioncrs from receiving the trust fund. — Id. 


136. The act of April 14, 1862. authoriz- 
ing the commissioners of the funded debt to 
compromise and scttle ccrtain claims 
mnale to rcal estate held by them, and to 
convey such ‘real estate, is not unconstitu- 
tional. Its only object is to provide a new 
mode for the disposition of those portions of 
the property which can not be advantageously 
disposed of at public sale, in consequence of 
existing doubts as tothe title of the commis- 
sioners. Babcock v. Middleton, 20 Cal. 643. 


137. The commissioners of the funded 
dcbt of the city of San Francisco have power, 
under the twelith section of the act of May 
1, 155], authorizing them to sell the realty 
conveyed to them by the commissioners of 
the sinking fund, created by ordinance of 
said city, to receive the ‘‘ three per cent. 
scrip” of the city instead of cash on the sale, 
it being conceded that the assets of the city 
were sufficient to pay all debts. 

Davis v. Middleton, 14 Cal. 540. 


138. The fourteenth section of article III 
of the act of April 15, 1851, incorporating 
San Francisco, taken in connection with the 
act of May 1, 1851, funding the floating debt 
of said city, did not give the commissioners 
of the funded debt of said city auy control 
over or interest in the public wharves in 
the strects extending beond the water front, 
or their revenues. 


People v. Broadway W. Co., 31 Cal. 33. 


139. The lease of Broadway wharf in 
San Francisco, made by the commissioners 
of the funded debt of San Francisco on the 
thirty-tirst of January, 1861, was not valid, 
and did not confer upon the lessees any rey 
to the same as against the state. d. 


140. The act of May 1, 1851, to fund the 
floating debt of San Francisco, and creating 
a board of commissioners of the funded debt, 
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did not vest in said board the title to any 
wharf in San Francisco which belonged to 
the state. Id, 


141. Without express authority, neither 
the mayor nor the commissioners of the 
funded debt of San Francisco, nor any or 
either of them, by virtue of their offices or 
otherwise, are authorized to redeem, under 
the act of April 29, 1851, lands of the city 
sold under executions against her; neither 
can the city attorney ratify their act of re- 
demption by plea, after suit brought. 

Thorne vy. San Francisco, 4 Cal. 127. 


142. The authority of the board of com- 
missioners, under the act of May 1, 1855, 
rclative to a sale of the state’s interest in the 
water-line front of the city of San Francisco, 
as defined by the act of March 26, 1851, is 
limited to the property within the 
boundaries detined by the act; and a sale 
by them of lots not within those boundaries 
1s a nullity, and can not constitute cloud of 
title. Hence an injunction against such sale 
will not lie. Misling v. Johnson, 13 Cal. 56. 


Miscelluneous Decisions. 


143. The board of education of the city 
and county of San Francisco is a legal body, 
capable of suing for lots conveyed to them 
by the fund commissioners. 

Board of Education v. Fowler, 19 Cal. 11. 


144. The collector of taxes for the city 
and county of San I‘rancisco is not entitled 
to any commissions or salary for the collec- 
tion of that portion of the revenues assessed 
and collected for the use of said city and 
county. People v. San Francisco, 28 Cal. 429. 


145. The clerk of the city and county of 
San Francisco is not in default for not coun- 
tersigning the bonds required to be issued 
by the act of 1863, authorizing said city to 
subscribe to the capital stock of the Central 
Pacilic railroad of California, until the board 
of supervisors direct him to countersign the 
same or afford him an opportunity to do so 
in their presence, and he refuses. 

People v. San Francisco, 27 Cal. 655. 


146. The act of 1864, entitled ‘‘an act 
concerning the salary and fees of the coroner 
of the city and county of San Francisco,” 
reduces the salary of the coroner of said 
city and county from four thousand to two 
thousand dollars per annum. The fifth sec- 
tion provides that ‘‘this act shall not affect 
the salary of the present incumbent during 
the term for which he is elected:"” //eld, that 
the fifth section did not apply to a successor 
of the then incumbent, appointed after his 
death to fill his unexpired term. 

People v. Hale, 27 Cal. 148. 


147. Under the act of April 26, 1858, en- | 
titled ‘‘an act to authorize the treasurer of | 


the city and county of San Francisco to exe- 
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cute certain deeds and cancel certain 
claims,” and providing that the treasurer 
shall receive from purchasers at the sale of 
the city slip property in December, 1853, any 
sum remaining unpaid by them respectively 
for the property sold under ordinance No. 
481, payable in—among other items—‘‘ any 
genuine city controller's warrants,” issued 
on or after May |, 185), the treasurer had 
no authority to receive any controller’s war- 
rants except such as represented a genuine 
indebtedness of the city. It was not sufli- 
cient that the warrants were genuine in the 
sense that the signatures of the officers at- 
tached to them were not forged; but they 
must have been issued by authority of the 
city and have been a valid obligation against 
the city. 

Grogan v. San Francisco, 18 Cal. 590. 


148. Where the treasurer received in pay- 
ment of sums remaining unpaid upon the 
sales of December, 1853, controller’s warrants 
not representing any legal or equitable in- 
debtedness of the city, and executed a deed 
under the act of 1858, which was accepted by 
the purchaser, the treasurer acted without 
authority, and his deed is inoperative to pass 
any interest in the property; the title remains 
in the city, and the purchaser may recover 
from her the money paid upon the alleged 
sale in December, 1853. d. 


149. Deeds executed by the treasurer of 
the city and county of San Francisco in ac- 
cordance with the act of April 26, 1858, above 
named, do not pass to the purchasers the 
title of the city to the slip property sold in 
December, 1853, under ordinance No. 481, 
for the reason that the city has never ac- 
cepted that act; and without such acceptance 
the legislature could not divest the estate of 
the city acquired by the legislative grant un- 
der the water lot act of 1801. Id. 


150. There is no difference, in the inviola- 
bility of a contract, between a grant of prop- 
erty to an individual and a like grant to a 
municipal corporation. So far as municipal 
corporations are invested with subordinate 
legislative powers, for local purposes, they are 
mere instrumentalities of the state for the 
convenient administration of the govern- 
ment, and their powers are under the entire 
control of the legislature; they may be quali- 
fied, enlarged, restricted, or withdrawn at 
its discretion. But when they are empow- 
ered to take and hold private property for 
municipal uses, such property is invested 
with the security of other private rights. Id. 


151. The board of supervisors of the city 
and county of San Francisco have no control 
over the treasurer, in the payment of the 
interest and principal of the sinking fund of 
that city. The allowance or disallowance, 
auditing or refusing to audit, of the board, 
are alike immaterial. 

People v. Supervisors, 12 Cal. 300. 


152. A public officer, who stands in the 
relation of agent of the government or of 
the public, is not personally liable upon 
contracts made by him as such ollicer and 
within the scope of his legitimate duties; but 
the public administrator of the county of 
San Francisco is not a public officer within 
the meaning of the rule, and is personally 
liable upon a contract made in relation to 
estates upon which he administers, unless 
the idea of such personal liability be exclad- 
ed by the contract. 

Dwinelle v. Henriquez, 1 Cal. 387. 


153. The act of March 4, 1870, requiring 
the city and county of San Francisco to ad- 
vance out of its treasury a sufficient sum to 
pay for the services of the commissioncrs and 
certain others employed on the proposed ex- 
tension of Montgomery and Connesti- 
cut streets (stats. 1869-70, p. 146): //e/d, 
to be clearly constitutional. 

Sinton v. Ashbury, 41 Cal. 525, 


154. The statute of April 25, 1863, con- 
ferring authority upon the supervisors of San 
Francisco ‘‘ to cake all regulations which 
may be neces or expedient for the pres- 
ervation of public health” (stats. 
1863, p. 540), was within the constitutional 

wer of the legislature to enact; and under 
it the supervisors had authority to enact the 
ordinance (No. 730) against feeding cows on 
still slops, and vending the milk of cows so 
fed. Johnson v. Simonton, 43 Cal. 242. 


155. Lands, tho title to which is vested 
in the state under the act of congress donat- 
ing the swamp lands to the states, are not 
liable to the assessment in the city and 
county of San Francisco, Jevied under the 
order of the board of supervisors called or- 
der 800, which assessinent was mauve to raise 
a fund to pay the possessors of outside lands, 
dedicated to public use, the value of the 
lands so dedicated. 

Mason v. Austin, 46 Cal. 385. 


156. By the provisions of the act of the 
twenty-third of April, 1858, authorizing 
George Ensign and others, owners of the 
Spring Valley water works, to lay down 
water pipes in the public streets of the city 
and county of San Francisco, the Spring 
Valley water works are not required to sup- 
ply said city and county with water for mu- 
nicipal purposes, free of charge, other tnan 
for the extinvuishment of tires. 

San Francisco v. 8. V. W. W., 39 Cal. 473. 


157. The third section of the act of April 
23, 1858, imposes upon the Spring Valley 
water works the oblization to furnish, 
free of charge, a pro rain supply of water 
for municipal purposes other than the extin- 
guishment of tires, in the event of water be- 
Ing introduced by some other person or per- 
sons, as provided by said section. Per 
Crockett, y Id, 
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CoNSOLIDATION ACT, 
1, 2. 
CoNSTITUTIONAL 
Law, 114, 146, 227, 
288, 301, 302, 413, 
423, 424. 
Contract, 315. 
CorporaTION, 196. 
Country CLERK, 6. 
Coorrts, 20. 
DepicaTion, 1-5, 9. 
Deep, 139, 312, 372, 
$74, 422, 423. 
DESCENTS AND Dis- 
TRIBUTIONS, 9. 
District ATTORNEY, 


INJUNCTION, 213. 
LAND, 564-583, 590- arg rey 
e 


594. 


LICENSE, 22-24. 


LimITaTiIons, 22, 23, 

149, 187-189, 199. 
Manpamcs, 181. 
MEXICAN GRADQT, 

21-325, 377, 383- 

389, 391-429. 
Mos, 2. 
MUNICIPALCORPORA- 

TION, 14. 
RAILROAD, 23. 
SHERIFF, 24. 
STREETS. 


8, 9. SuPpERvVisors, 4]. 


E ection, 6. TAXATION, 79, 143. 
EMINENT Doman, | Tax CoLiecror, LI. 
70, 106-108. Troests, 62, 162. 


Evipence, 17, 29. Van NEss OrpI- 


Execctions, 352. NANCE, 1. 
FEEs, 37. Water Rieuts, 122. 
Frereizs, 12. Wuasr, 4. 
Haseas Corpvs, 41, 
43. 
BANITY. 
EstTorrg., 130. 
SAN JOSE. 


1. Under the charter of the city of San 
Jose, an ordinance abolishing the office of 
street commissioner, and substituting fees 
instead thereof, is legal and binding on the 
officer. Wilson v. San Jose, 7 Cal. 275. 


2. An agreement made between the mu- 
nicipal authorities of San Jose on the one 
, ani the purchasers of the pueblo land 
at a judicial sale made under a decree fore- 
closing a mortgage executed by the munici- 
ity on those lands on the other part, con- 
unto said purchasers ali the rights 
and iuterests in such lands which they ac- 
quired by their purchase at the sheriff's sale, 
and releasing unto them all the right and 
title which the city then had, or might after- 
wards have therein, was void, and conferred 
upon said purchasers no new right. 
Branham v. San Jose, 24 Cal. 585. 


3. The mayor and coinmon council of the 
city of San Jose have no power to enter 
into a Contract by which the city becomes 
obliged to pay an attorney at a future time 
@ sum of money, if he succeeds in placing 
the city in possession of certain real estate, 
unless there is money in the treasury at the 


time to pay the same, after paying the ex- 


the city government and all other 
mands legally due. 
Wallace v. San Jose, 29 Cal. 180. 
4. The mayor and common council of San 
Jose have no authority to bind the city by 
the creation of a debt to arise in future, un- 
less there is money in the treasury at the 
time to pay the same, after paying the ex- 
penses of the government and all other de- 
mands legally due. Id. 


5. In a suit against the mayor and common 
council of the city of San Jose on a contract 
creating a debt, the defendant may prove that 
at the time the contract was made there was 
no money in the city treasury except what 
had been appropriated to pay currentex penses 
of the city government and its legal indebt- 
edness. Id. 


6. The mayor and common council of 
the city of San Jose can sue in the corporate 
name for the recovery of such real property 
as belongs to the city. Id, 


Staturss, 144. 
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SAN MATEO. 


Roaps AND HiGu- | Taxation, 478. 
ways, 68-70. 


SANTA CLARA. 


Roaps AND 
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SATISBPACTION. 
Execvrtion, 310-318. 
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ELeEcrions, 28. 

San Francisco, 124. 

TaxaTION, 478-492. 
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SCHOOL LAND. 


Const. Law, 245. 
DEED. 330. 


EstorreE., 59. 
LAND, 342-429, 


SCIRE FACIAS. 


1. The writ of srire facias is a remedy un- 
known to our practice, and can not be em- 
ployed for the revival or enforcement of a 
judgment. Hunniston v. Smith, 21 Cal. 129. 


SEAL. 


1. InxrrRession or, rN Civin PRACTICE, 
6. Imvorts CONSIDERATION, 
9. MISCELLANEOUS DECISIONS. 


IMPRESSION OF IN CIVIL PRACTICE. 


1. An impression upon paper constitutes a 
good seal, and this may be made as well by 
pen as by a stamp; therefore, a scroll, with 
the word seal written within it, or with the 
initials L. S., is sutticient. 

Hastings v. Vaughn, 5 Cal. 315. 


2. Ascal is sufficient, where the impres- 
sion is made upon the paper only, and not 
upon wax. Connolly v. Goodwin, 5 Cal. 220. 


3. No seal was requisite under the civil 
law. Any instrument which contained the 
naines of the parties, a designation or de- 
scription of the property sold, the date of 
the transfer, and the price paid, was suili- 
cient to pass the title. 

Stanley v. Green, 12 Cal. 148. 


4. Where no words appear in the body of 
an instrument expressive of the intent to 
muke it a sealed instrument, it will not be 
such, even though the characters [L. 8.] are 
added to the signature. 

McDonald v. Bear R. Co., 13 Cal. 220. 


5. Where the transcript on appeal con- 
tains what purports to be a copy of a certifi- 
cate of acknowledgment, made by a 
deputy county clerk, the attesting clause of 
which recites that the seal of court is thereto 
affixed, and in the margin opposite is the 
worl ‘seal’ embraced i brackets, it will 
be presumed, nothing appearing to the con- 
trary, that the seal aflixed to the original 
instrument is of the court of which the at- 
testing ollicer was clerk. 

Touchard v. Crow, 20 Cal. 150. 


IMPORTS CONSIDERATION. 


6. As to instruments under seal generally, 
the American rule seems to be that the con- 


sideration clause in a deed can be explained 
by parol provt, at least where the consider- 
ation proven is of the same specics as that 
mentioned in the instrument. 

Bennett v. Solomon, 6 Cal. 134. 


7. The law imports a consideration to a 
sealed instrument from its seal. At common 
law a want of consideration could not be 
pleaded to a suit on a sealed instrument, the 

resumption of a consideration being abso- 

ute and conclusive. The statute of this 
state has not altered the presumption of a 
consideration which still accompanies the in- 
strument, but only modified the rule so far 
as to allow it to be rebutted in the answer. 
McCarty v. Beach, 10 Cal. 461. 


8. The old and unmeaning distinction be- 
tween sealed and unsealed instrimuents is 
done away with by our statute, and the con- 
sideration of a sealed bond may be im. 
peached by the obligor, in the same inanner 
as a promissory note by the maker. 

Comstock v. Breed, 12 Cal. 286. 


MISCELLANEOUS PROVISIONS. 


9. A certified copy of a deed from the 
county recorder’s oftice, contained in the 
margin of the acknowledgment taken before 
a notary, and in the place where his seal is 
usually found, the words ‘no seal” thus: 
[No Seal], the conclusion of the acknowledg- 
ment being, ‘‘In witness whereof I have 
hereunto set my hand and affixed my official 
seal, the day and year,” ete. The court be- 
low ruled out the copy of the deed as evi- 
dence, on the ground that the acknowledg- 
ment did not have the notary’s seal: //eid, 
that the court erred; that the words ‘‘no 
seal,” instead of implying that there was no 
seal affixed, were a mcre note by the record- 
er of the place of the notarial seal, which he 
probably had no means of copying. 

. Jones v. Martin, 16 Cal. 165. 

10. A recorder, in certifying to copies of 
deeds from his office, need not transcribe the 
notarial seal to the acknowledgment, thecer- 
tificate of acknowledgment in this case stat- 
ing that the notary did aflix his seal. Id. 


11. The deed to plaintiff of the land bought 
being signed by the mayor of the city and 
scaled with the corporate seal, the mayor be- 
ing the legal custodian of the seal, and it be- 
Ing athxed by his authority—is suthcient to 
entitle the deed to be read in evidence, and 
a party relying upon it need not go behind 
the seal for the purpose of showing authority 
for its execution; the seal is prima facie 
evidence that it was affixed by proper 
authority, and the deed is prima sucie suf- 
ficient to pass the title. 

MeCracken vy. San Francisco, 16 Cal. 63S. 

12. We know of no authority which holds 


that a conveyance of interest in land must 
necessarily be under seal, and if it were so at 
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common law it does not follow that it is so 
required by our statute. 
Ingoldsby v. Juan, 12 Cal. 577. 
13. The difference between instruments 
sealed and unsealed is, at this day, a mere un- 
meaning and arbitrary distinction made 
by technical law, unsustained by reason. 
By the common law the equitable title to 
realty may be conveyed by instrument not 
under seal, if otherwise sufficient; and this 
equitable title, accompanied by possession, is 
sullicient under our system to give the right 
of possession. Ortman v. Dixon, 13 Cal. 33. 


14. Under our system probably an action 
can be maintained upon any title, legal or 
equitable, or upon an instrument, sealed or 
anscaled, which entitles plaintuf to the pos- 
session of the property in dispute as 
against the defendant. Id. 


15. In instruments not under seal, or not 
required to be executed with any particular 
formality, it is not important in what form 
the obligation of the party cxecutiny as 
agent or principal is expressed, if from the 
whole insirument the true character of it 


can be gathered. 
Haskell v. Cornish, 13 Cal. 47. 


16. If, as contended in this case, a judg- 
ment by default is void, because of the ab- 
sence of the seal of the district court to the 
summons issued in the action in which the 
judgment was entered, or because of a defect 
in the certificate of the sheriff of the serv- 
ice of summons and copy of complaint, or 
because of irregularities of the clerk in en- 
tering the judyment, the district’ court can 
quash the exccution issued on such judg- 
ment, and injunction to restrain the enforce- 
ment thereof does not lie. 

Loyan v. Hillegass, 16 Cal. 200. 

17. The omission in the record of a deed 
to make a copy of the seal, or sume mark 
to indicare the seal, does not vitiate the rec- 
ord. It is sufficient if it appear from the 
record that the instrument copied is under 
seal; as, for instance, when the deed pur- 
ports to he under seal and to be signed, 
sealed, and delivered in the presence of the 
notary befure whom it is acknowledged. 

Smith v. Dall, 13 Gal 510. 


18. The execution of an appeal bond, 
the delivery of it to the clerk, filing it amon 
the papers with the affidavit, and the sctual 
suspension of proceedings, is prima facie as 
suthicient proof of delivery, if delivery is es- 
sential, as if the instrument were sealed. 

Dore v. Covey, 13 Cal. 502. 

19. A certificate of acknowledgment 
to a deed, with the private seal of the notary, 
dated September 23, 1852, is goud under the 
statute then in force. 

Stark v. Barrett, 15 Cal. 363. 

20. The Mexican system knew nothin 
of the common law doctrine of scals. * 
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power of attorney executed while those laws 
were in force is therefore good without a seal. 
Posten v. Rassette, 5 Cal. 467. 


21. A release of one joint debtor is a re- 
lease of the others, but it must be a techni- 
Cal release under seal. 

Armstrong v. Hayward, 6 Cal. 183. 


22. There is no particular sanctity about a 
sealed instrument which will extop a parry 
from alleging fraud in the execution or iu 
the obtaining of it; on the contrary, fraud is 
a legitimate defense at all times and in all 
proceedings, at least under our systein. 

Hopkins v. Beard, 6 Cal. 664. 


23. It is no objection to a bill of sale for 
a mining claim that it is not under seal, 
whatever may be the etfect of 1t in evidence. 
Jackson v. Feather kk. W. Co., 14 Cal. 22. 


24. A bill of sale not under seal is insulli- 
cient to convey a mining claim. 
McCarron v. O'Connell, 7 Cal. 152. 
Clark v. MckElvy, bh Id. 154. 


25. It is not necessary that the assign. 
ment of a judgment should be under seal. 
Mitchell v. Hackett, 25 Cal. 538. 


26. If there isa defect inan official bond 
by the failure of the principal to place a seal 
opposite his name, the defect will not defeat 
a recovery thereon ag against the sureties if 
the defect is suggested in the complaint. 

Sucramento Co. v. Bird, 31 Cal. 66. 


27. The record of a mortgage not under 
seal docs not give constructive notice of its 
contents, and a subsequent purchaser, unless 
he has actual notice of such mortyaye, 13 not 
affected by it. Racouillat v. Nene, 52 Cal. 450. 


28. Admitted, for the purposes of this de- 
cision, that a Corporation may adopt the 
private seal of the several trustees or any one 
of them as its seal for the occasion. 

Gashwiler v. Willis, 33 Cal. 11. 


EXECUTION, O. 
Mexican Law, 24. 


Contract, 241, 

CORPORATION, 87, 
136, 151, 152. Mine, 126. 

County CLERK, 4. PLEADING, 77, 1458. 

DEED, 149, 212, 246, | PowERor ATTOLNEY, 
367. 9, 10. 


SEAMAN. 
JURISDICTION, 34. 


SECRETARY OF INTERIOR. 
Lanp, 219-228, 


SECRETARY OF STATE. 


SECRETARY OF STATE. 
Execrions, 71. | Orrice, 104. 


SEDUCTION. 
CRIMINAL Law, 190. 


SBLP-CRIMINATION. 
EVIDENCE, 731, 734. 


SELLING LAND TWICE. 
CRIMINAL Law, 191. 


SENTENCH. 
CriminaL Law, 1020. 


SEPARATE PROPERTY. 


PartiEs, 66, 77-81, 
84, 165. 

PARTITION, 14. 

PLEADING, 115, 


ABATEMENT, 14. 
HomerSTEAD, 35, 47, 
181, 190, 218. 


HvsBpaNp AND WIFE, 99 


90. 


89-143. PoWER OF ATLORNEY, 
MerxIcAN Grant, 17, 37-43. 

18. 
Mrxican Law, 7I- ANCE, 60. 

i3. 


SERVICE OF PAPERS. 


1. A party relying upon a service of a 
notice by mail, must show a strict compli- 
ance with the provisions of the statute in 
making service. | 

People v. Alameda T. Co., 30 Cal. 182. 

2. An affidavit of service of a notice of 
appeal by mail must state that there is a 
regular communication by mail between the 
place of residence of the person making the 
service an« the residence of the person upon 
whom it is to be served. qa. 


3. An affidavit of service of notice of ap- 
peal by mail, under section 521 of the prac- 
tice act, must show that the person making 
the service resides in a different place from 
the person upon whom thie service is made, 


Moore v. Besse, April T., 1868. 
4. When a legal notice is served by mail, 


the distance which it travels is a question of 


fact to be determined by proof. 
Neely v. Naglee, 23 Cal. 152. 


JUDGMENT, 20 


268, 269. 


APPEAL, 198. 
ATTACHMENT, 86, 92. 


SERVICE OF PROCESS. 


1. The power of the oe detaeens to provide 
for constructive service of process is too well 
settled to be attacked on constitutional 


grounds. Eitel v. Foote, 39 Cal. 439, 
ATTACHMENT, SUMMONS. 
JUDGMENT. 

SBT-OFP. 


ASSIGNMENT, 45, 49. 

EMINENT DoMmaly, 
122. 

Equity, 96, 


Mesnk& Prorrrs, 3. 
PLEADING (COCNTER 
CLaIm). 


SHEEP. 


1. The acts denounced by this statute (an 
act to restrict the herding of sheep) as un- 
lawtul, are the direct, aggressive, volitive 
acts of the party himeclf, or his agent. Its 
manifest object and intent is to prohibit per- 
sons owning or having the charge of sheep, 
from driving them to, and collecting them 


Srrciric Perrors- | Upon, the uninclosed lands of anotber. 


Logan v. Gedney, 38 Cal. 579. 
2. This act, neither in terms nor by im- 
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plication, repeals the act of April 28, 1859, | tract for the payment of a keeper to take 


**concerning lawful fences in San 
dino” and other counties. 


SHELLEY'S CaSB. 
Wits, 55, 56, 62. 


SHERIFF. 


1. Tue Orrice or. 
12. PowErRs AND DUTIEs oF. 


12. In General. 
19. executiny and Returning Process. 
57. Indemnity to. 
82. LIABILITIES OF, 
149. Ex-sHERUF. 
THE OFFICE OF. 


1. A sheriff is a ministerial or execu- 
tive officer solely, and there is no constitu- 
tional prohibition against his exercising the 
duties of tax collector, where the law con- 
solidating the two offices was passed prior to 
his election. Merrill v. Gorham, 6 Cal. 41. 


2. The sheriff is not a judicial officer. 
And, though the offices of sheriff and tax 
collector are distines by the constitution, yet 
they may be united in the same hands. 

Attorney-general v. Squires, 14 Cal. 12. 


3. The offices of sheriff and tax collector, 
although held by the same person, are sep- 
arate and distinct offices. 

People v. Ross, 38 Cal. 76. 


4. In the absence of a statute to the con- 
trary, a person holding two separate offices 
must pive two separate official bonds. Id. 


5. Where a sheriff, on ascertaining that 
property which has been attached is ex- 
empt from execution, refuses to release it 
without an undertaking, he excceds his au- 
thority and violates his duty. 

Servanti v. Lusk, 43 Cal. 238. 


6. Though the appointinent of a sheriff b 

a county judge was void, yet the acts of auch 

sheriff, as a de facto officer, are good. 
People v. Roberts, 6 Cal. 214. 


7. The sheriff and his deputy are one 
person in law, so far as to make the former 
responsible for the acts of the latter, but not 
so far as to require of the sheriff impossibili- 
ties or to impose unconscionable exactions. 

Whitney v. Butterfield, 13 Cal. 335. 


8. A deputy sheriff who seizes property 
under an attachment, is not authorized, by 
virtue of his office, to bind the sberiff by con- 


Bernar- | charge of the property so attached. Special 
Id. | authority for a al must be shown. 


rum v. King, 12 Cal. 413 


9. A deputy sheriff may, after the expira- 
tion of the term of office of his principal and 
in the absence of the latter from the state, 
execute a deed to the purchaser at a judi- 
Cial sale, made by the sheriff while in office. 
The authority of the deputy is not impaired 
by the act of 1858, allowing the deed in 
such cases to be executed by the succeeding 
sheriff. Mills v. Tukey, 22 Cal. 373. 


10. Strictly speaking, there can be no va- 
canocy in the office of sheriff, caused by 
the death, removal or resignation of the in- 
cumbent; for upon the happening of such an 
event the coroner, by operation of law, be- 
comes sheriff. People v. Phenix, 6 Cal. 92. 


11. The coroner only holds the office of 
sheriff ex officio, until the appointment of a 
new sheriff by the board of supervisors. Id. 


POWERS AND DUTIES OF. 
In General. 


12 The duties of sheriff, as such, are 
more or less connected with the administra- 
tion of justice; they have no relation to the 
collection of the revenue. 

People v. Edwards, 9 Cal. 286. 


13. Where an attachment was issued 
against the property of a debtor, and the 
sheriff had execu the same, an was 
ordered to make the amount due the creditor 
out of the goods, chattels and property of 
the debtor: //e/d, that the sherift could not 
maintain an action in his own name to re- 
cover @ sum owing to the attachment debtor 
by a third n, for goods sold and de. 
livered. Sublette v. Melhado, 1 Cal. 104. 


14. A sheriff, under his general powers, 
can not take anything but legal currency 
in satisfaction of an exccution, and where he 
takes a note, indorses it on the execution and 
then returns it satisfied, the return is not 
couclusive, and, perhaps, not prima facie 
evidence of satisfaction, unless it shows some 
authority for receiving the note. 

Mitchell v. Hackett, 14 Cal. 661. 

15. No order of court is required to au- 
thorize a sale by the officer. 

Low v. Henry, 9 Cal. 552, — 

16. If the sheriff, before a sale of real 
estate under execution, neglects to give the 
proper notice, the statute gives an adequate 
remedy against the olticer; there is not suf- 
ficient cause to set aside or avoid the sale. 

Smith v. Randall, 6 Cal. 47. 

17. Although theofficerneglectsto give the 

notice the sale shall not be void. Id. 


18. It is not the duty of a sheriff, at the 
expiration of his term of office, to turn over 
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to his successor in office personal property 
held by him under writ of attaciument. 
Sagely v. Livermore, 45 Cal. 613. 


Evecuting and Returning Process. 


19. The return on an attachment can 
not be amended so as to postpone the 
rights of creditors attaching subsequently, 
but before the collection. 

Webster v. Haworth, 8 Cal. 21. 
Newhall v. Provost, 6 Id. 85. 

20. A sheriff has no right, after making a 
return, to amend so as to affect rights which 
have already vested. 

Newhall v. Provost, 6 Cal. 85. 


221. The general statute defines the duties 
of the sheriff in respect to final process. It 
declares “that the sheriff shall execute the 
writ (uf fleré facias) by levying, ete., and 
paying to the plaintiff or his attorney 80 
much of the proceeds as will satisfy the 
judgment, etc., and if there be any excess 
he shall return the same to the judgment 
debtor.”” These acts are to be construed 
in pari materia. 

Wilson v. Broder, 10 Cal. 456. 


22. A sheriff is not entitled to keeper's 
fees, or the expense of feeding stock under 
attachment-unless the court from which the 
writ issues certilies that the charges are just 
and reasonable. Geil v. Stevens, 45 Cal. 590. 


23. The duty imposed by the statute on 
sheriffs to take prisoners to the state 
prison, and insane persons to the insane 
asylum, is an official duty and none the less 
so because some portion of it must be per- 
formed without the limits of the county. 

Adams v. San Francisco, 50 Cal. 117. 


24. The sheriff of the city and county of 
San Prancisco is required to pay to the 
treasurer of said city and county the sums 
which he receives from the state for the 
transportation of prisoners to the state prison 
and of insane persons to the insane gaa 

dt. 

25. A sheriff may voluntarily correct his 
return of a tax sals after the return has 
been filed, but he can not be compelled by 
the court to correct the return against his 
will. Hewell v. Lane, 53 Cal. 213. 


26. Where one writ of attachment was 
placed in the sheriff’s hands on Sunday, and 
another against the same defendant was 
placed in the hands of a deputy at a quarter 
past twelve on Monday morning, the sheriff 
not knowing the fact, and the first levy was 
made under the writ at one o’clock Monday 
morning, the sheriff was not guilty of neg- 
ligense in executing the first, no special cir- 
cumstances being shown. 


Whitney v. Butterfield, 13 Cal, 335. 


27. Reasonable diligence in the execu- 
tion of process depends upon the particular 
facts; whether, for instance, the writ be for 


fraud, or because defendant is about to leave 
the state, or remove his property, and the 
like. Td. 

28. In the service of process, the sheriff is 
responsible only for unreasonably, or not rea- 
sonably, executing it. He is not bound to 
start on the instant of receiving a writ to ex- 
ecute it, without regard to anything else. Id. 


29. The mere Omission of a deputy to 
inform the sheriff of having a process in 
hand is not such negligence as to charge the 
sheriff, in case a writ last in hand was exe- 
cuted first. id. 


30. A levy on personal property capa- 
ble of manual delivery must be made by tak- 
ing the property in custody. If it is allowed 
to remain in the hands of the del:tor, the 
levy can not operate so as to defeat subse- 
quent executions. 

Dutertre v. Driard, 7 Cal. 549. 


31. A levy may be good as against the de- 
fendant in the writ, and not good as to third 
persons. ‘he conduct of the defendant 
may make the levy good, by way of waiver, 
or estoppel, or agreement. 

‘Tafits v. Manlove, 14 Cal. 4S. 


32. As to third persons, there can be no 
levy when the othcer does not know the sub- 
ject of the levy; as. where he stands at 
the door of a store which is locked, and keeps 
others out. The levy dates fri m the time he 
gets into the store and takes possession. Id. 


33. Service of a copy of execution and no- 
tice of garnishment upon a third party 
constitute no lien on property of the debtor 
in his hands capable of manual delivery. 

Johuson v. Gorham, 6 Cal. 195. 


34. Under our statute an exccution affects 
property only from the timeof the levy. Id. 


35. A levy under execution, on sufficient 
property to satisfy it, is a satisfaction of 
the judgment. 

People v. Chisholm, 8 Cal 29. 


36. A deputy sheriff who scizes property 
under an attachment is not authorized, by 
virtue of his oflice, to bind the sheritf by 
contract for the payment of a keeper to 
take charge of the property so attached. 
Special authority for this purpose must be 
shown. Krum v. King, 12 Cal. 412. 


37. The time in which a sheriff makes re- 
turn to an execution does not alfect the 
validity of the execution or of a sale under 
it. Low v. Adams, 6 Cal. 277. 

38. Where judgment is taxen jointly 
against two defendants, it makes no differ- 
ence, so far as they are concerned, whether 
the sheriff first levied on joint property or 
not. 

39. Where a stranger to an exccution is 
in possession of personal property, claim- 
ing it as his own by virtue sleet a transicr 
to him from the execution dcbtor as would 
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prevent the latter himself from retaking pos- 
session, Whether the transfer be by sale or 
pledze, a sheriff can not justify a seizure of 
the property under the writ without produc- 
iny both the writ and judgment. 

Knox v. Marshall, 19 Cal. 617. 


40. Hence, whicre, in such a case, the ex- 
ecution creditor causes the property to be 
seized by the sheriff. and claims that the 
transter from the debtor to thy stranger to 
the writ was fraudulent and void, and made 
to hinder, delay, and defsaud creditors, and 
on tie trial, having put in evidence the exe- 
eution, but not the judyinent, offers evidence 
to show that the transfer was made for that 
purpose: //e/d, that the evidence was prop- 
erly rejected, the judgment not being pro- 
duced. Id. 

41. The presumptions are in favor of the 
regularity of the acts of the oilicer, and a re- 
turn which simply states that the property 
was attached is suilicient, pranac facie, to show 
a due and proper execution of the writ. 

Ritter v. Scannell, 11 Cal. 248. 

42. Our statute prescribes the manner in 
which real estate may be attached, but con- 
tains no express provision requiring that all 
the acts neccssary to a valid levy shall be 
set out in the return; por can such a rule be 
pustained. I. 


43. Nor is it necessary, when the levy is 
made by posting a copy of the writ on the 
premises, that the return of the sheriff should 
show that the premises were at the time un- 
occupied, Kd. 

44. Where a substitute sheriff, elisor, 
was appointed, and the pleadings did not 
show that there was no sheriff or coroner, or 
that these oilicers were disqualilied: //e(d, 
that the appointinent being made by a judge 
having competent jurisdiction, the presump- 
tion of the law is that he faithfully perform- 
ed his duty. Turner v. Billagram, 2 Cal. 520. 

45. Where an officer, hy virtue of a sec- 
ond attachment, levies on property already 
in Lis possession by virtue of a former attach- 
ment, it is only necessary for him to return 
that he has attached the interest of the de- 
fondant iu the property then in his posscs- 
SiON. O'Conner v. Blake, 29 Cal. 312. 

46. Whiere a writ of attachment was is- 
sued on the twenty-sixth of August, and a 
copy delivered to the occupant of the prem- 
ises, or posted upon them, on the twenty- 
ninth of that month; and on the same day 
the writ was returmed, with a ccrtilicate of 
the sheriff's proceedings, and filed in the 
clerk’s office, but no copy of the writ, with a 
description of the property, was filed with 
the recorder until the ninth of September 
joilowing: //e/d, that after the return of the 
writ to the clerk's oilice, on the twenty-ninth 
of August, the sheriff had no authority to 
take any proceedings for the completion of 
the attachment previously omitted; thatthe 


cr 
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writ was authority to him only for acts per- 
formed while it remained in his possession; 
and hence, that another creditor of the debtor 
purchasing the property from the latter, on 
the sixth of September, took it free from 
any lien of th? attachment. 

Wheaton v. Neville, 19 Cal. 41. 


47. It is the duty of an oflicer, aftcr he 
has once entered upon the execution of an 
attachment, to complete its execution with 
diligence. Id. 


48. An execution is sufficient justifica- 
tion to a sheriff for the seizure of the prop- 
erty of the dcbtor, whether it be in his actual 
possession, or in the possession of an azent or 
parties holding it for his benetit. 

Bickerstaff v. Doub, 19 Cal. 109. 


49. Where a stranger to an execution is in 
possession of property, clatining it as his own 
by virtue of a transfer to him from the debtor, 
which would prevent the latter himself from 
retaking the possession, the sheriff can not 
justify without producing both execution 
and judgment. Kl. 


50. A sheriff’s return is not travers- 
able, and a court will not permit it to be at- 
tacked colinterally, even if the officer is 
shown to have been guilty of fraud and col- 
lusion. “gery v. Buchanan, 5 Cal. 53. 


51. A mistake in the date of the sheriff's 
return may be corrected at any time. 
Litter v. Scannell, 11 Cal. 258. 


52. Courts should exercise great liberality 
in allowing sheriffs to amend their re- 
turns, so as to make them conform to the 
true state of the facts and to correct errors 
and mistakes. Gavitt v. Doub, 23 Cal. 58. 


§3. The return of a deputy sheriff on a 
process served is a nullity, unless made in 
the name of the sheriff. 

Rowley v. Howard, 23 Cal. 401. 


54. All returns must he made by the dep- 
uty in the name and by the authority of the 
sheriff. Joyce v. Joyce, 5 Cal. O49. 

55. A summons was served by a deputy 
sheriff and returned with the following sig- 
nature to the return: Elijah F. Cole, D. S. 
Judgment was rendered by default: //efd, 
that the judyment was null and void; the re- 
turn should have been in the name of the 
sheriff by the deputy. 

Rowley v. Howard, 23 Cal. 401. 


56. The affidavit of service required by 
this section must show that the person serv- 
ing it was a white male citizen, over twenty- 
one years of age, competent to testify in the 
cause, and that a certilied copy of the com- 
plaint accompanied the summons. 

McMillan v. Reynolds, 11 Cal. 378. 


Indemnity to. 


57. Where an indemnity bond is 
to a sheriff to hold him harmlicss, an 


iven 


pay 
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any judgment which may be rendered against 
him by reason of his seizure of certain prop- 
erty, his remedy at law on the bond is clear 
for the amount of any such judgment, wheth- 
er he be solvent or not, or whether his official 
sureties could be held or not, and a bill in 
equity will not lie. 
White v. Fratt, 13 Cal. 521. 
58. The bond given to release property 
attached only peloaacs it from the custody 
of the sheriff, and is not an actual substitu- 
tion of security, compelling the plaintilf to 
rocced upon the boud alone to collect his 
judgment. Low v. Adams, 6 Cal. 277. 


59. Ina bond given to release prop- 
erty seized on an attachment, the oblicors 
undertook to pay on demand to plaintiffs in 
the action, the amount of the Judgment and 
costs, not to exceed three thousand dollars, 
which plaintiff might recover. In the bond 
the action is recited as for one thousand six 
hundred dollars. Upon delivery of the 
bond the property was returned to the 
debtor. Plaintiffs in the action had judg- 
ment for an amount exceeding the penalty of 
the bond: //eld, that recovery may be had 
on the bond to the extent of the penalty. 

Palmer v. Vance, 13 Cal. 553. 


60. Such a bond is not a statutory under- 
trking, but is valid asa common law ob- 
ligation, and is a sufficient compliance with 
the statute. Id. 


61. The mistake in the recital as to the 
amount for which attachment issued, may be 
explained and corrected by parol. Id. 


62. Execution against the judgment debt- 
or in such case is not a condition precedent 
to suit on the bond. Id. 


63. A bond given voluntarily to the sheriff 
on delivery of the property, is valid at com- 
mou law. Id. 


64. Where the sheriff, under a writ of 
attachment in the suit of plaintiff against 
DL. M. kider and P. M. Eder, as the firm of 
D, M. Eder & Co., is about to levy on the 
property of said firm, and a bond is exe- 
cuted by L. and J., as sureties, conditioned to 
keep harmless and indemnify the sheriff 
against all damages, costs, charges, trouble, 
and expense he may be put to by reason of 
the non-seizure of the property, and also ‘to 
pay whatever judgment may be rendered 
against said defendants;” and judgment was 
obtained azainst one only of the defendants, 
plaintiff failing on the trial to prove the 


other to be partner: //eld, that the sureties — 


are liable on the bond for the amount of 
the judzment; that the bond, though not 
strictly an undertaking under the statute, 
conforms substantially to its requirements, 
and must be read by the light of the stat- 
ute, and interpreted according to the inten- 
tion of the parties. 


SHERIFF. 


65. Such hond will be presumed to have 
been executed with reference to the provis- 
ions of the atatute, and as the security re- 
quired by the statute is a security for the 
satisfaction of any judgment that may be 
obtained, the bond will be held to be such a 
security. This is the sense of the instru- 
ment, and the fact that judgment was ob- 
tained against one only of the defendants, 
satisfies the condition to ‘Spay whatever 
judgment may be rendered against said de- 
fendants.” ‘ Id. 


66. An undertaking given toa sheriff to 
rocure a release of goods attached is for the 
netit of tho plaintiff who may sue on it, 
and if the sheriff take a sufficient stat- 
utory undertaking he has no farther re- 
sponsibility. Curiac v. Packard, 29 Cal. 194. 


67. If the defendant obtains an order for 
the release of property attached in the 
action, by delivering to the court or judge 
an undertaking, executed by sureties, condi- 
tioned to pay the plaintiff any judgment he 
may recover in the action, and the property 
is thereupon released; whenever the liability 
of the sureties is fixed by rendition of a 
judgment in favor of the plaintiff, the sure. 
ties have a right to tender the plaintiff the 
full amount of the judgment, and if he re- 
fuses to receive the same, the sureties are 
discharged from their obligation on the un- 
dertaking,. Hayes v. Josephi, 26 Cal. 535. 

68. The principals in a bond given to a 
sheriff to release goods from attachment, 
tender to the plaintitf in the attachment 
suit the full amount of his debt and costs, 
and the plaintiff refuses to receive the tend- 
er, the sureties are discharged from their 
obligation on the bond; and for the purpose 
of discharging the sureties it is not necessary 
that such tender be paid into court or kept 
good. Curiac v. Packard, 29 Cal. 194. 


69. A tender of the amount claimed in 
the suit by the principal in an attachment 
bond discharyes the sureties. Id. 


70. Tender by sureties on undertaking 
for release of attachment to plaintiff in at- 
tachment suit of the full amount of judg- 
ment recovered is equivalent to payment 
or release by said plaintiff. 

Norwuod v. Kenfield, 34 Cal. 329. 


71. An agreement to indemnify a sher- 
iff for seizing property under execution is 
valid, if the parties are in good faith seek- 
inz to enforce a legal right. 

Stark v. Raney, 18 Cal. 622. 

72. An agreement to indemnify a party 
for a willful trespass about to be commit- 
ted is against public policy and void. Td. 


73. If a sheriff is indemnified for an act 
done by virtue of his office, and an action is 
brought against him to recover damages for 
the act, and judgment is recovered against 


Heynemann v. Eder, 17 Cal. 433. 1 him, the sheriff can uot afterwards have 
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judgment against the sureties on the indem- 
nifying bond, upon a notice of five days, un- 
less he gave the sureties written notice of the 
action brought against him. 

Dennis v. Packard, 28 Cal. 101. 


74. The provision of the practice act mak- 
ing the judgment, in an action against a 
sheriff, conclusive evidence against his in- 
demuifier, where the latter has been notified 
of the action, is founded upon the principle 
that the action, under such circumstancés, is 
in substance against the indemnitier, the real 
party in interest, and that he has in that ac- 
tion an opportunity to make any defense that 
may exist. Dutil v. Pacheco, 21 Cal. 438. 


75. Where, therefore, the indemnifier has 
been notified of the action against the 
sheriff, he can not maintain a bill in equity 
to set aside the judgment obtained therein, 
except under such conditions as would have 
enabled him to maintain it had he been the 
nominal as well as real party defendant to 
the first action. Id. 

76. In an action against the sheriff for not 
levying the execution, if the sheriff prove a 
trial by jury and verdict for claimant, the 

laintiff must show that he rendered the 
Bond of indemnity to the sheriff required by 
law. Strong v. Patterson, 6 Cal. 156. 


77. If several creditors levy, and those 
prior fail to indemnify the sheriff, he should 
relinquish the levy of such, and proceed only 
for the benefit of those who indemnity and 
incur the responsibility. 

Davidson v. Dallas, 8 Cal. 227. 

78. A bond to indemnify a sheriff takes 
effect from the time of its delivery. 

Buffendeau v. Brooks, 28 Cal. 641. 


79. A bond given toa sheriff to indemnify 
him for any loas or damage he may sustain 
by selling property levied on by him by vir- 
tue of an execution in violation of an order 
enjoining its sale, is vuid, because an unlaw- 
ful contract. Id 

80. The fact that a bond was given to a 
sheriff to indemnify him againt selling prop- 
erty in violation of an order enjoining its 
sale may be shown, though the bond dis- 
closes no unlawful purpose on its face. Id. 


81. If ina bond to indemnify a sheriff 
for replevying property claimed by a per- 
son other than the defendant in the writ, the 
obligors undertake to indemnify him from 
any dumaye he may sustain by reason of any 
costs, suits, judgments, and executions that 
shall come or be brought against him, the 
sheriff can not maintain an action on the 
bond because a judgment has been recovered 
against him, but must first pay the judgment. 

Lott v. Mitchell, 32 Cal. 23. 


LIABILITIES OF. 


82. The owner of property has his rem- 
edy and the right of recovery, against any 


one, whether sheriff or not, unless jt be heli 
by legal process against himself. 
Rhodes v. Patterson, 3 Cal. 469. 
83. Where an order of court directed the 
sheriff to seize certain specific property, and 
this property proved not to belong to tlie 
defendant in the suit, the sheritf was held 
liable to the owner. Id. 


84. If a sheriff take property not belong- 
ing to the defendant in the writ, whether in 
his possession or not, the taking is tortious. 

Wellman vy. English, 38 Cal. 583. 


85. Where property has been wrongfully 
taken under attachment, the sheriff and the 
attaching creditors are joint trespassers. 

Lewis v. Johns, 34 Cal. 629. 


86. Whereproperty attached isclaimed 
by a third person, the sheriff may protect 
himself before a jury of six persons, and if 
the verdict be in favor of the claimant, he 
may relinquish the levy, unless indemnitied. 
If he gives the bond of the indemnity, it 
will only inure to the benefit of the owner 
of the property, so far as the consequences 
which result from his own acts are con- 
cerned. Davidson v. Dallas, 8 Cal. 227. 


87. In such case, the attaching creditors 
do not stand in the position of joint tres- 
rs, the seizure of the second being sub- 

ject to the first. Id. 


88. Where a sheriff or constable seizes the 
property of one man under an execution 
against another, he is a trespasser, and 
liable on his official bond. 

Van Pelt v. Littler, 14 Cal. 194. 


89. A sheriff is not protected in the sale 
of personal property by the verdict of a 
jury on the trial of the right of property, 
under the previsions of section 218 of the 
code. The proccedings before a sheriff, in 
such a trial, are not judicial. 

Perkins v. Thornburgh, 10 Cal. 189. 


90. Where property is levied -on by a 
constable or sheriff by virtue of an attach- 
ment or execution, as the property of the 
defendant in the suit, and is claimed by a 
third party, and a jury is called to try the 
right of property under the claim, and the 
verdict of the jury is against the claimant, 
this verdict is no protection to the ofticer in 
a suit brought against him by the defend- 
ants, nor is it admissible in evidence as a 
defense. Sheldon v. Loomis, 28 Cal. 122. 

91. The sheriff will, however, be hable to 
the owner, who has his legal remedy against 
any one for the taking, unless it be by virtue 
of legal process against him. 

Rhodes v. Patterson, 3 Cal. 469. 

92. When the sheriff is a party to the ac- 
tion, the court may order the cause tried by 
a@ special jury, to be summoned by the 
coroner. Pacheco v. Hunsacker, 14 Cal. 120. 


93. A sheriff makes out a prima fucie 
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case of justification of the scizure of prop- 
erty under a writ of attachment, by the pro- 
duction of the writ and aflidavit on which 
it was issued, notwithstanding the affidavit 
was originally insutticient, and was amended 
subsequent to the svizure, if the property 
was in possession of the defendant and at- 
tached as his property. 

Babe v. Coyne, 58 Cal. 261. 


94. The sheviff is entitled to show such 
justification, irrespective of any question as 
to tie validity of the sale. Id. 

95. In trespass, against a sheriff, the court 
helow, on plaintitfs motion, may order a 
xpecial jury to try the case, instead of the 
reguiar pancl. The sheriff being interested, 
ought not to sumnon a jury. And there 
heing no coroncr, an clisor may be appointed 
to summon a jury. 

Pacheco v. [[unsacker, 14 Cal. 120. 


96. An ollicer attaching goods under civil 
process is entitlzd to notice of the claim 
of a third party to the goods, and a demand 
for them, or he is not hable in damazces to 
such party for such seizure and detention. 

Taylor v. Seymour, 6 Cal. 512. 

97. Where the goods of a third party 
are mixed with the property, or im the ap- 
parent possession of the judyment debtor, 
the sheriff is not liable for levying on them 
as the property of the debtor, unless there 
has heen nutice and demand of the goods by 
the owner, and a delay or refusal to deliver. 

Daumiel v. Gorham, 6 Cal. 43. 


98. Where no such notice or demand was 
proved, it was error to charge the jury ‘that 
the sheriff was a trespasser, and that they 
were to find the value of the goods.” Id. 


99. In an action against a sheriff for 
seizure and conversion of the plaintiff's 
property taken under process against a third 
person, «demand upon the defendant prior 
to the brining of the suit is not necessary 
to a recovery. The sheriff having misap- 
plied his process, and whether by mistake 
or desien wiil make no diflerence, stands in 
the position of every other trespasser, and is 
liable to an action the instant the trespass is 
committed. The circumstance that the prop- 
erty was in the possession of the execution 
debtor at the date of the seizure amounts to 
nothin, execpt upon proof of fraud or com- 
mixture. The rule of the common law is 
correctly stated in 

Ledley v. Hays, 1 Cal. 160. 

100. A sheriff who levies upon and sells 
property exempt from execution is li- 
able for the value of such property, if claimed 
us exempt prior to the sale. 

Spencer v. Long, 39 Cal. 700. 
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him to stay all proceedings upon the exe- 
cution, is liable for the value of the property- 


102. A trespass committed by a deputy 
marshal or sheriff, in his oflicial character, 
is considered, in law, as commiitcd directly 
and personally by his principal. 

Hirsch v. Rann, 39 Cal. 315. 

103. Where a trespass is committed by a 
marshal or sheriil, either personally or by 
deputy, his official character docs not relieve 
him from personal responsibility. Jad. 


104. In an action against an officer, such 
as sheriff or marshal, for a trespass com- 
mitted through his deputy, it 1s not neves- 
sary to state the oficial character of the de- 
fendant in the complaint, or to charre the 
trespass as having been committed throuzh 
a deputy. ld. 


105. No demand is necessary before su- 
ing a sheriff tor personal property tortiously 
taken by him. 

Wellman v. English, 38 Cal. 583. 

106. Where a sheriff fails to pay over 
money collected on execution, the action 
should be for a false return. 

Egery v. Buchanan, 5 Cal. 33. 


-107. The statute penalt:es avainst 
sheriffs, for the non-payment of moneys col- 
lected on execution, are only recoverable 
when the sheriff, by his return, admits the 
collection of the money, but refuses to pay 
it over. Id. 


108. Where the sheriff wronzfully took 
possession of the goods, and thereby deprived 
the plaintiff of them, the fact that they were 
taken by the coroner, under a writ azatnst 
the sheriff before the latter had removed 
them, does not excuse his tort. 

Squires v. Payne, 6 Cal. 604. 

109. The remedy by motion ayainst a 
sheriff and his sureties, to compel him to pay 
over the money collected on execution, was 
only given for cases of intentional delin- 
quency on the part of the sheritl, as a punish- 
ment for his willful orcorrupt neglect of duty, 
and was not desiyned to embrace a case in 
which he declined to pay over moneys col- 
lectcd under circumstances of a bona pele 
well-grounded doubt of the authority «f the 
party to demand it. 

Wilson v. Broder, 10 Cal. 486. 


110. Jeld, further, that where the execu 
tion on such joint judgment directed the 
otlicer ‘to levy of the goods and chattels, 
lan-ls and tenements of the said judgment 
debtors,” said sum, ete., the author is au- 
thorized to seize the individual as well as 
joint property of the judgment debtors; and 
hence, that where the officer seized and sold 


101. A sheriff who sells property on an! under such exeention the individual property 


execution issued by a justice of the peace, 
after the justice has notified him that a writ 
of certiorari has been issued, and commanded 


of the party not servetl with process, the 
justice of the peace issuing the writ, and the 


| plaintiiY therein, at whore request it was 


SHERIFF. 


1345 


issued, who took part in the proccedings and 
received the proceeds of the sale, are cach 
liable to the party not served in damaczes for 
the seizure. Inos v. Winspear, 18 Cal. 397. 


111. A sheriff who levies a writ of at- 
tachment upon personal property, in 
obedience to the commands of the writ, has 
bo right to let the property go out of his 
hands, cxcept in due course of law; and if he 
does, and the debt is lost, he is responsible 
to the plaintiff in the attachment for the 
amount of the debt. 

Sanford v. Boring, 12 Cal. 539. 


112. No parol instruction of the plaint- 
iff in an attachment or exccution, respecting 
property seized by the sheriff under either 
writ, will discharge such sheriff from hability. 
The statute is express that such instruction 
must be in writing. Id. 


113. The evident meaning of the language 
of the act embraces all acts done by the 
sheriff in respect to the execution of process, 
including the care and disposition of the 
property levied upon. 

115. Where the taking is by an officer 
upon proper legal authority, a demand is 
necessary in order to make him lable in 
damages. Taylor v. Seymour, 6 Cal. 512. 


116. Certain personal property owned by 
plaintiff, but which had been used by A. & 
G., under a contract of hire, was seized by 
the sheriff from the possession of the plaint- 
iit, by virtue of an attachment against G., 
subseyuent to which plaintid, having made a 
demand for the property upon the sheriff, 
but not upon A. & G., commenced this action 
avainst the former for its recovery: //edd, 
that the demand, if necessary at all, was 
properly made upon the defendant in whose 
possession the property was at the time. 

Woodworth v. Knowlton, 22 Cal. 164. 


117. If a sheriff seizes the property of A., 
then in A.’s possession, as the property of 
B., under an execution against the prop- 
erty of B., a demand of the return of the 
property by A. is not necessary before bring- 
ing suit for damayes. 

Moore v. Murdock, 26 Cal 524. 


118. If a sheriff, by virtue of an exccu- 
tion. xeizes tle property of a person other 
than ...2 Judgment debtor, whether by mis- 
take or design, it 1s not necessary for the 
owner of the property thus seized to make a 
demaud on the sheriff before commencing 
Built. Boulware v. Craddock, 30 Cal. 190. 


119. Plaintiff sued out an attachment 
against K., and the sheriff levicd it on cer- 
tuin goods. Other creditors issued attach- 
ments, Which were levied by the sheriff on 
the same goods. Plaintiff then dismissed 
his attachment, and sued the sheriff in re- 
plevin, claiming that K. obtained a portion 
of the goods of plaintiff by fraud. Instead 
of taking the goods out of the sheriffs pos- 

35 


session, plaintiff made an arrangement with 
the sheriff, whereby he agreed to sell the 
goods, and keep the proceeds to answer any 
judgment plaintiff might obtain in his re- 
plevin suit. Sheriff sold the goods, paid the 
moncy into court, saying nothing about this 
arranvement, and the money was paid, by 
order of court, on the claims of the other 
creditors, The sureties of the sheriff had 
nothing to do with, and gave no sanction to, 
the arrangement. Plaintitf had judgment in 
replevin: //e/d, that the sureties on the 
sheriff's official bond are not liable to 
plaintiff for the goods or the money received 
tron the sale—this agreement between him 
and plaintitf being uo part of the sheriff's 
otuicial dutv; that the sheriff, as such, had 
no Ieyal authority to sell these goods and 
to hold the money on bailment for plaintid, 
and that in so far as plaintiff trusted the 
sheriff with the goods, and authorized him to 
se!l them, he became the agent of the plaint- 
iff, and must be looked to as such. 

Schloss v. White, 16 Cal. 65. 


120. Where a sheriff received a writ of 
assistance, commandinz him forthwith to 
deliver possession of certain real estate to 
plaintiff; and went with plaintiff to the 
premises for the purpose of putting him in 
possession, but for some reason not stated, 
in opposition to plaintitfs wishes and ayainst 
his protestations, he declined to take any 
action in the matter; and then, on a subse- 
quent day, the sheriff proceeded to execute 
the writ; but the parties in possession, being 
the parties against whom the writ run, had, 
in the mean time, destroyed a number of 
valuable fixtures, and by their willful and 
melicious acts ha:l injured the premises in 
other respects: //eid, that the sheriff is 
liable for the damage thus done; that he is 
presumed to have known what his duty was, 
and to have acted in willful violation of it; 
and that as his duty was to execute the 
writ at the carliest practicable moment, and 
he neglected and refused so to do, it was 
through his fault that the parties in posses- 
sion were enabled to commit the injury; and 
he must respond in damages, however re- 
mote. Chapman v. Thornburgh, 17 Cal. 87. 


121. Where a sheriff has levied on, and is 
about to sell property of an execution 
debtor, and the dcfendant in execution ob- 
tains from the court in which the judgment 
was rendered an injunction restraining tho 

‘aintiff in the judgment, his servants, etc., 
rom proceeding to sell under such execution, 
aud this injunction is served upon the sher- 
iff, who, in defiance of it, afterwards makes 
the sale, he is a naked trespasser, and liable 
in damaces. even though he be not a party 
to the injunction suit. 
Buffendeau v. Edmondson, 17 Cal. 435. 

122. The provision of law punishing the 
shicriff for acting in defiance of an order 
of court, is more for the sake of the public: 
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than the redress of the private gricvance in- 
volved in such delinquency. Id. 
123. Where property is levied on by a 
constable or sheriff, by virtue of an attach- 
ment or execution, as the property of tic 
defendant in the suit, and is claimed by a 
third party, and a jury is called to try the 
right of property under the claim, and the 
verdict of the jury is against the claimant, 
this verdict is no protection to the ofiicer in 
& suit brought against him by the claimant, 
nor is it adinissille in evidence as a defense. 
Sheldon v. Loomis, 28 Cal. 122. 
124. The assent of an ordinary agent, 
who had general charge of his principal's 
affairs during her temporary absence, will 
not justify the sheriff, who holds an execu- 
tion against a third person, in levying it 
upon property in the possession of the prin- 
cipal in her absence. 
Fitch v. Brockman, 2 Cal. 575. 
125. The rule giving vindictive or exem- 
plary damages in cases of malicious tres- 
pass, applies as well to othcers of the law, 
acting under color of process, as to private 
persons, Nightingale v. Scannell, 18 Cal. 315. 


126. In such a suit, the property scized 
being a merchant's stock in trade, evidence 
of the retail value of the goods is inadinis- 
sible as a basis for damages. The object of 
such cvidence is to estimate the profits 
plaintiff mizht have made by a sale of the 
goods; and this would be mere conjecture. 
Lhe value of the goods was what it would 
cost in the market to replace them. Id. 


127. In suit against the sheriff and the 
plaintiff in judzment, for a wrongful seiz- 
ure of property on an execution upon such 
judgment, the sheriff, who acted without 
improper motives, can not be made liable in 
vindictive or exemplary damages on account 
of the malicious motives of the plaintiff in 
the writ. The motives of plaintiff can not 
be given in evidence in aggravation of daimn- 
ages against the sheriff. Id. 

123. If an action be improperly com- 
menced, the party bringing it having ob- 
tained the benelit, can not avoid the respon- 
elbility he may have thus incurred, by plead- 
ing his own misfeasance, 

Turner v. Billagram, 2 Cal. 520. 


129. Proceedings for a mandamus to 
compel the execution of a sheriff's deed to 
a redemptioner, after sixty days from the re- 
demption, under section 232 of the code, can 
be commenced in the county where the re- 
lator resides. The provision of the statute 
that actions against a public oflicer for acts 
done by him in virtue of his otiice, etc., set 
forth in this section, applics only to attirma- 
tive acts of the oflicer, by which in the exe- 
cution of process, or otherwise, he interferes 
with the property or right of third persons, 
and not to mere omissions or neglect of offi- 


cial duty. McMillan v. Richards, 9 Cal. 366. 
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130. In an action of trespass against a 
sheriff, where he is declared against person- 
ally, and not as sheriff, it is cornpetent to 
prove that the defendant was sherilf, gna that 
his deputy as such committed the trespass. 

Poinsett v. Taylor, 6 Cal. 78. 

131. In an action against a sheriff it is 
not necessary to prove that the defendant 
directed his deputy to seize the particular 
property in question, in order to hold the de- 
tendant lable. Id. 


132. In an action against a sheriff for re- 
fusing to levy an attachment on certain prop- 
erty as belonging to the attachment debtor, 
testimony that the property had been claimed 
by a third party, and the right of property 
tricd before a sheriff's jury, and decided in 
favor of claimant, is irrelevant and ina/imis- 
sible, when those facts have not been set up 
as new maticr of defense in the answer. 

Strong v. Patterson, 6 Cal. 156. 


133. As under the statute the plaintiff, 
after the introduction of such testimony, 
would be bound to show that he had tend- 
ered an indemnity bond, he may weil com- 
plain that he is taken by surprise, tie issue 
nut being tendered by the pleadings. Id. 


134. The objection to the introduction of 
such testimony on the ground that it is irrele- 
vant, is suflicient. Id. 


135. Statutory penalties arvainst a sher- 
iff are only recoverable when, by the return 
of the sheriff, he admits the collection of the 
money, and refuses to pay it over, and not 
where his failure to pay over arises from his 
inalulity to decide between conflicting claims 
of different execution creditors. 

Johnson v. Gorham, 6 Cal. 195. 


136. In an action against a sheriff for 
wrongfully seizing and selling property, un- 
der an execution, and where there was no 
wantonness or oppression on the part of such 
otlicer in the seizure, the measure of dam- 
ages is the value of the property at the time 
it was seized, and legal intcrest on such 
amount from the time of seizure up to tbe 
time of the rendition of the verdict. 

Phelps v. Owens, 11 Cal. 22. 


137. If the sheriif levies upon the prop- 
erty of a person not a party to the execution, 
he is responsible in an action at law. 

Markley v. Rand, 12 Cal. 274 


138. Attachment in suit of B. & Co. v. 
V.Y. & L., as firm of V. & Co., under which 
defendant, as sheriff, seized plaintith's stock 
in trade, claiming that L. was partner of 
plaintiff; //e/d, that in action by plaintiff 
against sheriff for damages, proof of injury 
to plaintiif's business as a merchant was in- 
adinissible as a criterion of damaze. 

Dexter v. Paugh, 135 Cal. 372. 

139. An action can not be maintained by 
the defendant in an execution to recover of 
the otlicer the penalty prescribed by section 


SHERIFF. 


1347 


222 of the practice act for selling without 
proper notice, unless by a sale so made the 
comnplainant has been deprived of his prop- 
erty. lé the attempted sale is a nullity, and 
passes no title, no injury has been sustained, 
and no right of action for the forfeiture ac- 
crues. Askew v. Ebberts, 22 Cal. 263. 


140. In an action to enforce a penalty or 
forfeiture imposed by statute, the claim is to 
be strictly construed. Id. 


141. Action against sheriff for seizing 
plaintiff's wheat, as the property of one An- 
deque. Evidence tending to show that the 
wheat was grown on the land of plaintiff, 
and in his possession; that A. was on the 
land only to raise and harvest the crop; that 
the grain was cut and stacked on the prem- 
ises; that plaintiff was entitled to one third 
by the contract between him and A.; that 
A. solid to plaintiff and delivered possession, 
and then abaudoned the premises, plaintiff 
residing thereon. <A. took no further con- 
trol of premises or crops, and plaintiff as- 
sumed entire dominion of both: Held, that 
plaintiff was not bound to abandon his prem- 
ses, or carry the grain beyond them, to pro- 
tec} his title against creditors of A.; that 
there was no error in refusing to instruct the 
jury, that there was no evidence that the 
sale from A. to plaintiff was accompanied by 
an immediate delivery of the property, 
and followed by an actual and continued 
change of possession thereof. 

Pacheco v. Hunsacker, 14 Cal. 120. 


142. Plaintiff sues the sheriff for scizing 
ecrtain chattels claimed by plaintiff. De- 
fendant justifics under a writ of attachment 
in the suit of F. v. C., and also under an ex- 
ecution issued upon a judgment had in that 
suit, setting up that plaintiff claimed the 
chattels by purchase from C., and that such 
purchase was fraudulent as to F., a creditor 
of C. After the evidence on both sidcs was 
closed, the court, on motion of plaintiff, 
struck out the attachment proceedings, judg- 
ment and execution, and all evidence justify- 
ing thereunder, on the ground that defend- 
ant had not proved all of the debt upon 
which the attachment issued: //eld?, that this 
was error; that, had no debt been proved, 
the judgment and execution being intro- 
duced, with an offer to show a levy and sale 
thereunder, were enough, if not to justify 
the first seizure under the attachment, at 
least to diminish the damages, by showing 
that the property was appropriated by law 
to the proper purpose, to wit, paying C.’s 
dcbt, if it really were his property, or sub- 
ject, as his, to the process, because of the 
fraud. Walker v. Woods, 15 Cal. 66. 


143. If, in justification by the sheriff un- 
der such attachment, judgment and execu- 
tion, it be necessary to aver in the auswer 
that the writs of attachment and execution 
were returned executed by the sheriff, still 


the omission of this averment, though it 
might have been ground of demurrer, was 
no ground for rejecting all evidence under 
such justification. 

144. In case of conflict between the 
individual and firm creditors equity has 
jurisdiction, No action lies against the 
sheriff for levying the execution of the in- 
dividual creditor, and a sale to different pur- 
chasers might result in a loss of the prop- 
erty. Crosby v. Woods, 13 Cal. 626. 


145. Where M. made a bill of sale to G. 
of forty-two barrels of vinegar, then in pos- 
session of G., as keeper for the sheriff, as 
collateral security for a debt due G., and G. 
subsequently gave back the bill of sale to M. 
without any liquidation of the debt or change 
of the possession of the property, and the 
property was afterwards sold by the defend- 
ant as sheriff, M. bringing an action of trover 
against the defendant, to recover the same: 
Ifeld, that M. had no title to the property 
upon which he could recover in such an ac- 
tion, as the mere handing back the bill of 
sale to M. did not revest the title in him. 

Middlesworth v. Sedgwick, 10 Cal. 392. 


146. Plaintiff here can not dispute the 
regularity of the proceedings in mick attach- 
ment unless they were void on their face. 
Defendant could show his attachment pro- 
ceedings, the judgment, execution and levy, 
and then that the sale by C. to plaintiff was 
fraudulent. No proof of the indebtedness of 
C. to F. was necessary, after showing the 
affidavit, undertaking, and attachment; and 
no irregularities, in justifying sureties and 
the like, could be availed of by plaintiff. 
Walker v. Woods, 15 Cal. 66. 


147. In an action against a sheriff for tak- 
ing goods from the possession of the plaint- 
iff, where the defendant justifies under a 
writ of attachment agaiust a third person, 
and alleges a fraudulent sale from such third 
person to the plaintiil, proof of the debt on 
which the writ of attachment was based is 
necessary for no other purpose than as the 
foundation for proof that the sale was void 
as to creditors. 

Mamlock v. White, 20 Cal. 598. 


148. In an action by a pledgee against 
a sheriff for conversion of goods pledved, 
the sheriff who has seized them under a law- 
ful writ in his hands will be treated as in 
privity with the owner, the pledgor, pro- 
vided he has pursued the law in making such 
seizure, and will be held only for plaintiffs 
special interest in the goods; butin any other 
event he will be treated asa stranger and 
held for their full value. 
Treadwell v. Davis, 34 Cal. 601. 


EX-SHERIFF. 


149. On the election of a new sheriff the 
former sheriff must complete the execution 
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of all final process which he had begun to SHERIF?Y’S JURY. 
execute before the expiration of his term of . 
office. People v. Boring, 8 Cal. 406. EXECUTION, 289. 


150. The authority of a sheriff to sell 
land, conferred by a writ remaining in his —— 
hands after his term of ottice has expired, 
carries with it authority to execute all the 


instruments required by law, to the comple- SHERIPY’S SALE. 
sion of the sale, viz., a Certificate, and in 
ase of no redemption, a Conveyance to Deep. EXECUTION, 


Eytuity, 77. Parties, 130. 
the purchaser. Evipencrk, 461, 462. | SHERIFF. 
151. When the ex-sheriff, who made the 
sale of land under a writ partially executed 
by him while in office, dies befure executing a —— 
conveyance, the law having failed to provide 
for the completion of the execution in sucha 
case, the only remedy left to the purchaser, SIGNATURE. 
is to apply to the court for the appoint- ; 
eient. of @ commissioner or master tc oh ue aaah neon ee from the 
execute the conveyance. Iq, | United States, the original deed was produced 
in court, and the case tried in Yuba county, 
152. Independent of statute, the court, by | where Johnson had formerly lived for years, 
virtue of its original jurisdiction, has au-|and where his signature could, probably, 
thority to appoint a suitable person to make | have been easily proved or disproved, had 
and deliver the deed, in the enforcement of | there been any suspicion as to its genuine- 
its judgment, and that its final process may | ness. Mott v. Smith, 16 Cal. 533. 
Id. 


be completely executed. 2. Courts will take judicial notice of the 
153. A sheriff, whose term of office has | Signatures of their officers ay such, but there 
expired, has no right to collect the state and | is no rule which extends such notice to the 
county tax, as unfinished business, from | signatures of parties to a cause. When, 
the assessment list which came into his hands | therefore, the proof of service of process con- 
while in ofiice. sists of the written admissions of defendants, 
Fremont v. Boling, 11 Cal. 380. shearer aire to be ae in the eae 

: shou @ accompanied with some evidence 

ed a es only be gar-| of the genuineness of the signatures of the 
nish behead v. En dicate 7 Cal. 144. parties. In the absence of such evidence the 


court can not notice them. 

155. A sheriff who sells land under exe- Alderson y. Bell, 9 Cal. 315. 
cution, and gives a certificate of the sale to 
the purchaser, and subsequently his term of 
office expires, is the proper person to make 
the deed. Consequently, where the plaint- 
ifs complaints in ejectment averred title in 
plaintiff under a sheriffs sale made by one SKELETON STATEMENT. 
sheriff, and a decd executed by his successor: 
Held, that the plaintiff could not recover. APPEAL, 387, 814. 

Anthony v. Wessel, 9 Cal. 103. 


ASSIGNMENT, 122. | NEGLIGENCK, 10. 
CuATTEL MortTGAGE, | New TRIAL, 23, 27. 
16. OFFICE, 89. 
Estopre., 9, 32. OFFICIAL Bonp, 37. SLANDER. 
EXEcuTios, 43,50,82. | Parties, 123. 2 
Frrs, 20, 21, 31-36. | PLeapine, 1335-1350. | EvIpENcE, 576, 597. | Lrpgn, 1, 35-48, 
ForciBLE Entry, 79. | TAXation, 301. 
Manpbamvs, 66, 114, | Tax CoLLeEctor, 6. 
115, 129, 166. <a 


ee SLAVE. 
L. The marriage of a master with his female 
slave amounts to a relinquishment of. his 
] A . 

SHERIFY’S DEED. right to hol her as his slave and manumits 
EsECTMENT, 203. Execction, 195, 394- | her. Pearson v. Pearson, 51 Cal. 120. 
Estopres, 12. 430. 2. If one holding a female slave of African 
EVIDENCE, 156, 257. | QcietING Tite, 3. | descent in Missvuri, removed with her to the 


‘ 


SOLE TRADER. 


territory of Utah, and there married her, the 
ats was legal, there being no local law 
in Utah prohibiting such marriage. Id. 


SOBRANTE. 


DEED, 114. TAXATION, 98. 


MExICAN GRANT. 


SOLDIER. 


L. The mere fact that a man is a soldierin 
the United States army docs not disqualify 
him from voting in this state. But Te can 
not vote unless he has been a citizen of the 
state and of the county in which he votes, 
for the constitutional periud. 

Orman v. Riley, 15 Cal. 48. 


2. And a mere residence or sojourn in the 
county as a soldier does not make him a 
citizen, or prove him to be such. ‘The rule, 
a: fixed by the constitution, is that the fact 
of such sojourn or residence as a soldicr, 
neither creates nor destroys citizenship, leav- 
ing: the political status of the soldier where 
it was before. Id. 


3. Where the nghtof a United States sol- 
cier to vote is contested, the burden of 
proof is upon the contestant. 


4. A copy of a copy of a muster roll of 
United States soldiers is not admissible in 
evidence to prove a man to be a soldier. Id. 


5. It is the duty of the boards of super- 
visors of the respective counties in this 
state to audit and allow the bills of organized 
volunteer companies fur rent of arinory, 
etc., and to direct a warrant to be issued 
therefor, payable out of the county funds in 
the hhaads of the county treasnrer; and if 
they refuse to issue such a warrant in a 
proper case, a writ of mandate will be is- 
sued, commanding them to do so. 


People v. San Joaquin Co., 28 Cal. 228. 


6. Thic suis paid by counties for expenses 
of volunteer companies are to be allowed and 
credited to such countics by the state treas- 
urer, in his annual settlements with the 
county treasurers. 

7. The act of April 4, 1864, authorizin 
persons in the military service of the United 
States to vote elsewhere than in the county 
or district where they respectively reside, 
and have their votes counted in such county 
or distric$, is unconstitutional. 

Day v. Jones, 31 Cal. 261. 


8. The volunteers, to be entitled to the 
bounty provided to be paid by this state, by 
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the act of April 4, 1864 (stats. 1863-64, p. 
456), must have enlisted, not only under the 
laws of congress requiring a quota of volun- 
teers to be raised in this state, but also 
while such quota was beiug raised under the 
orders of the president. 

People v. Board of Examiners, 34 Cal. 647. 


Const. Law. | ELECTION. 


SOLE TRADER. 


1. IN GENERAL. 
27. DECLARATION OF. 


IN GENERAL. 


1. The sole trader act does not change 
the marital relation, further than the busi- 


ness of the wife as sule trader. 
Saunders v. Webber, 39 Cal. 287. 


2. A finding that there was a full compli- 
ance by a married woman with the statute of 
1862 relating to sole trader (stats. 1862, p. 
108), is equivalent to a finding that she was 
gulhorieed to carry on the business specified 
in her own name and on her own account. 

Porter v. Gamba, 43 Cal. 105. 


3. A sole trader can not claim exemption 
from liability, as such, on the ground that 
she permitted her husband to manaye and 
control the business. Id. 


4. The provision in section 3 of the sole 
trader act (stats. 1862, p. 108), that ‘‘noth- 
ing contained in this act shall be deemed to 
authorize a married woman to carry on busi- 
ness in her own name when the same is 
managed or superintended by her hus- 
band,” was intended only for the protection 
of the creditors of the husband, and to pre- 
vent collusion and fraud between husband 
and wife, but not to shield the wife from her 
liability as a sole trader. Id. 


5. There is no objection to a general judg- 
ment ayainst a sole trader on a claim for 
which she, as such, is liable. Id. 

6. In an action against a feme-sole 
trader, it is improper to join her husband 
with her as defendant, and a complaint so 
drawn is demnrrable. 

McKune v. McGarvey, 6 Cal. 497. 

7. The effect of our statute is to make a 
feme-sole of a married woman who’is a 
sole tradcr, as to the particular business in 
which she is engayed. 

8. In an action brought by a married 
woman concerning property belonging to her 
asa sole trader, the husband need not be 
joined. Guttman v. Scannell, 7 Cal. 459. 

9. By the provisions of the sole trader 
act the legislature designed to afiurd to every 
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chased by a sole trader, was bought for 
use in her business as sole trader, is one of 
fact. Td. 


20. The affidavit of publication of the 
declaration of asole trader, which states 
that the publication was made ‘‘ once a wre k 
for three weeks, viz., from April 26 to Jiay 
30, 1861,” is sufficient to show that the pub- 
lication was ‘made for three successive weeks. 

Abrams v. Howard, 23 Cal. 3838. 


21. It is not essential that a declaration 
as sole trader under the act of 1852 be pub- 
lished. Reading v. Mullen, 31 Cal. 104. 


22. The party moors judgment on a note 
and mortgage executed by a married woman 
as sole trader under the act of 1852, has cast 
on him the burden of proving that the de- 
fendant wasa sole trader when she made the 
note and mortyage. Id. 


23. A copy of a recorded declaration as 
sole trader under the act of 1852, certitied by 
the recorder, does not prove either the ex- 
istence or contents of the original. Td. 


24. If an order which is required to be 
made by the court, is entitled and tiled in 
the court and bears the seal of the court, it 
will not be considered as an order of the 
judge at chambers, because the words ‘‘ it 
appeuring to me,” are used in it, and the 
testatum clause says ‘in witness whereof, I 
have hereunto set my hand.” 

Oaks v. Rodgers, 48 Cal. 197. 

25. If the statute requires an oath to be 
administered by the court or judge, and it is 
adininistered by the clerk in open court, 
under the direction of the court, and tested 
by the clerk, it is administered by the court 
in the sense of the statute. Td. 

26. A certified copy of the order de- 
claring a married woman a sole trader, is ad- 
missible in evidence, even if, in the order, 
the judye uses the first person, as though it 
was nade by him instead of the court, and 
the oath attached thereto appears upon its | 
face to have been administered by the clerk. 

ld. 


DECLARATION OF. 


27. A declaration of a married woman, 
under the sole trader act, must state: First, 
that she intends to carry on soine certain 
business, specifically describing it; sevond, 
that she intends to carry on such business in 
her own name; and, third, on her own ac- 
count. These three facts are essential, and 
a declaration which omits either 1s fatally 
defective, and will not entitle the declarant 


married woman an opportunity of providing 
against the improvidence or misfortunes of 
her husband, by engaging in any legitimate 
calling, by protecting her earnings against 
her husband and his creditors, and enabling 
her by her own energy and industry to sup- 
port herself and children. Id. 


10. So far from forbidding, the law, by the 
Pee implication, intends that the cap- 
tal invested by the wife as a sole trader, 
to the extent of five thousand dollars, may 
be furnished by the husband. ld. 


11. If the husband at the time was em- 
barrassed, the transfer to his wife, as to his 
creditors, would be fraudulent and void. Id. 


12. The act does not confine sole traders 
to any particular trade or occupation, nor 
pon the husband from being employed 

y or acting for his wife in the business. 1d. 


13. The fact that the business was un- 
suited to the sex of the wife, and the em- 
ployment of the husband therein, would be 
circumstantial evidence tending to establish 
fraud, but nut conclusive evidence of it. Id. 


14. The right of the wife to acquire prop- 
erty by purchase during the marriage, can 
only exist as an exception to the general rule 
as laid down by the act defining the rights 
of husband and wife, and this exception 
exists in the case of a sole trader by statute. 

Alverson v. Jones, 10 Cal. 12. 


15. Ifa husband arranges with his wife 
that she engaye in a business as a sole trader 
for the mere purpose of shielding their 
joint earnings against the existing and sub- 
sequent creditors of the husband, and with 
the understanding between them that the 
property used in or acquired by the business 
shall belong to both, and the husband have 
power to dispose of it, this is a fraud upon 
the creditors, and the property is liable for 
the husband’s debts. 

Hurlburt v. Jones, 25 Cal. 225. 


16. If a husband embarrassed with debt 
makes a settlement upon or conveys to his 
wile, as sole trader, property for the purpose 
of delaying or defrauding his creditors the 
conveyance is void. | Id. 

17. The fact that a married woman is a 
sole trader and contracts a debt, raises 
the presumption that the debt is con- 
tracted on account of her business as a sole 
trader. Melcher v. Kuhland, 22 Cal. 522. 


18. A married woman who became a sole 
trader under the act of 1852, for the purpose 
of keeping a public-house and farming, could 
lawfully execute and deliver in her own 
name a valid promissory note for the pur- 
chase money of land conveyed to her fur use 
in said business, and could also execute in 
her own name a valid mortgage on the 
sane to secure the purchase money. 

Camden v. Mullen, 20 Cal. 564. 


19. The question whether property pur- 


to the privileges of a sole trader. 
Adams v. Knowlton, 22 Cal. 283. 


28. A declaration in the following form: 
“State of California, county of Nevada; H. 
Adams, resident of Nevada City, and wiie of 
Pp. Adams, hereby declares that she intends 
to carry on the business of restaurant and 
hotel keeping, accommodating boarders and 
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lodgers, in the city of Nevada, and from 
this date will be individually responsible, in 
her own name, for all debts contracted by 
her on account of her said business; that the 
amount of moncy invested in said business 
does not exceed or equal five thousand dol- 
lars. (Signed) H. Adams,” and sworn to 
and acknowledved, is insufficient, and will 
not sustain a claim of the declarant to hold, 
asa sole trader, property subsequently con- 
veyed to her for the purpose of the business 
mentioned, ay azainst an execution creditor 
of her husband. Id. 


29. The declaration of a marricd woman 
as sole trader, wiich states tlat the busi- 
ness she intends to carry on will be the 
business of buying and sclling goods, wares 
and merchandise, describes the busincss to 
be carricd on with sutiicient particularity. 

Abrams v. Howard, 23 Cal. 388. 

30. The act of 1552 relating to sole traders 
does not require that the declaration pro- 
vided for therein should have an acknowl- 
edgment of any kind certified by the otlicer 
betore whom itis taken. It is sutticient if 
the ofiicer before whom it is made certify 
to the truth of the paper. 

Reading v. Mullen, 31 Cal. 104. 


PaRTIES, 86, 175-177. | PLeapine, 1351. 


SOLVENT DEBT. 
TAXATION, 127. 


SOVEREIGNTY. 
CoNnsTITUTIONAL Law, 177. 


SPANISH GRANT. 
MEXICAN GRANT. 


° SPECIAL CASE. 
JURISDICTION, 203. 


SPECIAL PROCEEDINGS. 
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SPECIFICATION. 


APPEAL, 353, 360-| New Tria, 154-160, 
371, 373-380, 839, 302, 316-3S-4. 
840. 


SPECIFIC CONTRACT. 


1. ConsTRUCTION OF ACT. 

14. Gotp Coin ContTRACTs. 

23. CoNTRACTS IN GOLD oR ITs EqQuiva- 
LENT. 

28. LEGAL TENDER. 

44. PERFORMANCE OR ENFORCEMENT OF 
CoNTRACTS. 

59. GoLp Coln JUDGMENTs. 


CONSTRUCTION OF ACT. 


1. The act of April 27, 1863, commonly 
called the ‘‘ specific contract act,” is not in 
conflict with the constitution of this state, 
nor is it opposed tg the principles of essential 
justice. Galland v. Lewis, 26 Cal. 46. 

2. The act of 1863, commonly called the 
“‘specilic contract act,” applies to con- 
tracts made before as well as after its pas- 
sae. Otis v. Haseltine, 27 Cal. 80. 

3. The specific contract act was not in- 
tended to legalize contracts which without it 
were illezal, but to provide a remedy for en- 
forcing certain contracts if held to be lezal. 

Lane v. Gluckauf, 238 Cal. 2s8. 

5. If one making a special deposit of 
aan coin afterwards contracts with the 

ilee to pay him interest on the same, the 
special deposit is turned into an open ac- 
count. Howard v. Reeben, 33 Cal. 399. 


6. Where the makers of a note and mort- 
gage, subsequently to their execution (bein 
otherwise capable of contracting) antered 
into the foliowing promise in writing, in 
consideration that the creditor would forbear 
to sue: ‘* We promise to pay our indebted- 
ness to Benjamin Belloe in United States 
gold coin;” it is sutticient to bring the note 
and mortgage within the operation of the 
specific contract act. 

Belloc v. Davis, 38 Cal. 243. 

7. If one of the makers was a married 
woman such subsequent promise could not 
be enforced against her personally, nor 
against her estate, unless the instrument in 
writing containing the subsequent promise 
had been acknowledged and certified as re- 
quired by law. Id. 

8. If the beneficiaries of the trust seck to 
recover by action the value of the property 


1. Under section 76, code of civil proced- | in dispute at the time of suit brought, and 
ure, courts are always open to hear special | not to obtain the amount for which it has 


proceedings of a civil nature. . 
Stewart v. Mahoney M. Co., 54 Cal. 149. 


been sold, the rehef sought is not within the 
provisions of the specitic contract act, and a 
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judgment payable therefor in gold coin will 
be reversed, unless the plaintiif consents toa 
moditication thereof. 

Price v. Reeves, 38 Cal. 457. 


9. The act of Apmil 27, 1863, commonly 
called the ‘‘ specific contract act,” does not 
authorize the rendition of a judgment to 
be paid and collected ina specific kind of 
money, except in an action on a contract or 
obiizgation in writing made payable in a 
“‘specilic kind of money or currency,” or in 
an action for the recovery of moucy received 
in a fiduciary capacity or to the use of an- 
other. Reed v. Eldredge, 27 Cal. 236. 

10. In an action upona judgment ren- 
dered prior to the passage of the act of 
April 27, 1863, commonly called the ‘*spe- 
cilic contract act,” the court has no power to 
annex to the judzment rendered an order or 
dircetion specifying the kind of money in 
which payment must be made in satisfaction 
of the judgment. Id. 

11. The act of the legislature of this 
state, passed April 17, 1563, commonly 
calied the ‘‘specilic contract law,” provid- 
ing for the entorcement in terms of contracts 
made payable in a specified kind of money or 
currency, is not in derogation of, nor does 
it conflict with the laws of congress mak- 
ing United States notes lawful money 
and a legal tender in payment of debts; and 
under said act a judgment may be rendered 
and enforced, payable in the kind of money 
specilicd in the contract or obligation on 
which it is rendered. 

Carpentier v. Atherton, 25 Cal. 56-4. 


12. It only adds one to the cases found in 
the common law in which it 13 competent for 
courts to enforce the execution of contracts 
specifically. ld. 


13. The two hundredth scction of the 
practice act, as amended in 1863, making 
provision for the entry of judgments in 
certain cases, payable ina specitic kind of 
moncy, confers a special authority on courts 
not known to the common law, or courts 
of equity, and inust be strictly construed. 

Hathaway v. Brady, 26 Cal. 581. 


GOLD COIN CONTRACTS, ENFORCE- 
MENT OF. 


14. One member of a partnership may 
bind the firm, by a contract in writing, 
signed by the firm name, to pay a debt of 
the firm in a specific kind of money. 

Meyer v. Kohn, 29 Cal. 278. 

15. An account stated, with a memoran- 
dun at the bottom, ‘‘ payable in go'd coin 
(United States), according to contract,” and 
signed by the defendant, is adiissible as 
written evidence of a contract on the part of 
the defendant to pay in gold coin. 

Carey v. VP. & C. BP. Co., 33 Cal. G94. 

17. In an action for moncy had and re- 


ceived, where an account is introduced in 
evidence by the defendant, showing a charge 
by the defendant against the purchasers of 
plaintiff's claim of ‘* cash” paid to the plaint- 
lif, and the only cash mentioned in the testi- 
mony is gold coin, the jury may find a ver- 
dict for plaintiff in gold coin. 
Wendt v. Ross, 33 Cal 630. 
18. A goll coin contract entered into 
before the passage of the specitic contract 
act, will be entorced by the courts in accord- 
ance with the provisions of said act, in ac- 
tions commenced after the passage of said 
act, and a tender made in United States 
treasury notes on such contracts, before the 
passage of said act, will not satisfy the same. 
Galland v. Lewis, 26 Cal. 46. 


19. A debt for goods purchased by a 
firm, with a verbal understanding that it is 
to be paid in gold coin, may be enforced in 
gold coin, if, atter the debt has accrued and 
suit has been commenced on it, one of the 
firm makes a contract in writing, in the firm 
name, dated before the sale, to pay in gold, 
provided the complaint avers a contract to 
pay in gold male befure the goods were sold. 

Meyer v. Kohn, 29 Cal. 278. 


20. If, toa note securcl by a mortgage 
duly recorded, payable in money gener- 
aly, a supplement is afterwards added agree- 
ing to pay in gold coin, which supplement is 
not recorded, the mortgage can enforeed 
by a sale for gold coin as against subsequent 
incumbrancers, whose lien atiached after the 
addition to the note. 

Poett v. Stearns, 31 Cal. 78. 


21. A tax due for an assessment for im- 
proving a street in Oakland, may be assessed 
upon a gold basis and coilectcd in gold coin. 

Beaudry v. Valdez, 3v2 Cal. 269. 


22. If one having a deed, absolute on its 
face, but intended as a mortgage, goes into 
possession, and receives gold coin tor rent, 
and sells the property, and receives gold coin 
therefor, the money is received in a fidu- 
Ciary Capacity, and may be recovered in 
gold coin. Gay v. Hamilton, 33 Cal. 686. 


CONTRACT IN GOLD COIN OR ITS 
EQUIVALENT. 


23. A contract agrecing to pay a specific 
sum in gold coin, or, upon failure thereof, to 
pay such furtier sum as may be equal to the 
difference in value between gold coin 
and legal-tender notes, belongs to the class 
of contracts provided for in the so-called 
specitic contract act, and may be enforced 
according to its nieaning. 

Lane v. Giuckauf, 28 Cal. 288, 


24. The meaning of such contract is that 
the maker will pay in gold cuin, or, if he 
does not do so, in legal-tender notes at their 
gold value. Id 
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25. A judgment may be rendcred on such 
contract payable in gold coin alone. Id. 


26. A contract tv pay money in gold coin 
of the United States, or the equivalent of 
such gold coin if pail in legal currency, is 
a contract to pay the given number of dollars 
in any kind of aactal nioney of the United 
States, and can not be enforced in any specitic 
kind of money. Leese v. Stearns, 29 Cal. 273. 

27. The specific contract act does not au- 
thorize the entry of an alternative judement 
upon such contract payable in gold coin or 
its equivalent in lcga!-tender notes. Id. 


LEGAL TENDER, 


28. United States notes, issued under the 
act of conzress of February 25, 1862, are not 
receivable for state and county taxes. 

Perry v. Washburn, 20 Cal. 318. 


29. The constitution of the United States 
confers upon congress the power to issue 
treasury notes or bills of credit, not in ex- 

s3 terms, but asa power necessarily im- 

lied, whenever congress in its wisdom shall 
etermine that it is necessary to issue them 
in order to carry into effect a power ex- 

pressly granted. 
Lick v. Faulkner, 25 Cal. 404. 

30. The act of congress of February 25, 
1862, authoriziny treacury notes to be issued, 
and inckivg them lawful money and a legal 
tender in payment of debis, was an exercise 
of sovercizn authority within the scope of 
the powers granted in the constitution, ‘* to 
provide for cailing forth the militia to exe- 
cute the laws of the union, suppress insur- 
rections, and repel invasion,” and ‘‘to raise 
and support an army,” aud ‘‘to provide and 
maintain a navy.” Id. 


31. The making of treasury notes lawful 
money, and a legal tender in payment of 
debts, is one of the means which congress 
may constitutionally adopt to enable the 
gencral government ‘‘to raise and support an 
army, tv provide and maintain a navy,” and 
**to provide for calling forth the militia to 
execute the laws of tie union, suppress in- 
surrcctions, and repel invasion.” Id. 


32. The act of congress, passed February 
25, 1862, making the notes issued under the 
act lawful money, and a legal tender for the 
payment of private debts, is constitutional. 

Curiac v. Abadie, 25 Cal. 502. 

33. The notes issued under said act area 
lezal tencer in payment of a debt, the con- 
sideration of which was gold or silver coin of 
the United States, unless there is a written 
contract to pay in gold or silver coin. Id. 


34. The act of congress, passed February 
25, 1862, making the notes issued thereunder 
a lezal tender in payment of private debts, is 
constitutional 

Kierski v. Mathews, 25 Cal. 591. 


35. Treasury notes issued under the act of 


congress of February 25, 1862, are lawful 
money, and a legal tender in payment of all 
debts, public and private, except certain 
public debts mentioned in the act. 

People v. Mayhew, 26 Cal. 655. 


36. United States notes issued under and 
by authority of the act of congress of Feb- 
ruary 20, 1862, entitled ‘‘an act to authorize 
the issue of United States notes,” etc., and 
the act of March 3, 1863, entitled ‘* an act to 
provide ways and means for the support of 
the government,” are lawful money and a 
legal fender in payment of all private 
debts contracted befure the passage of said 
acts, unless by the terins of the contract 
creating the debt the debtor promised to pay 
in gold or silver coin. 


Higgins v. B. B. & A. Co., 27 Cal. 153. 


37. The acts of conyress making United 
States notes lawful and a legal tender in 
payment of debts are not laws operating 
retrospectively, but in prwsentiand prospect- 
ively. Id. 

33. In an action to recover the value of 
services rendered, when no price has been 
agreed upon by the parties, if the jury adopt 
treasury notes, made by act of congress a 
legal tender in payment of debts, as the 
standard of value, the verdict will not be set 
aside on that ground. 

Spencer v. Prindle, 28 Cal. 276. 


39. In contemplation of law, a dollar in 
United States treasury notes made a legal 
tender in payment of debts, is equal to and 
therefore the equivalent of, a dollar in gcld 
coin. Reese v. Stearns, 29 Cal. .§3. 


40. Asa matter of law there is no possi- 
ble difference in value between gold coin 
and Iegal-tender notes, nor can evidence be 
received to prove a difference. 

Poett v. Stearns, 31 Cal. 78. 

41. A railroad company is not justified in 
refusing to convey a passenver already ad- 
mitted into ita cars, and the journey 1s com- 
menced, who, upon demand of his fare, tend- 
ers only legal-tender notes in payment. 

Tarbell v. ©. P. R. Co., 34 Cal. 616, 


42. In such case the contract is already 
made and in proccss of performance, and the 
kind of moncy to be paid is no longer an open 
question. Whether payment in culm night 
be demanded before the passenger is admitted 
into the curs and the journcy is commenced, 
not decided. Id. 


43. Railroad fares are not taxes, and do 
not fall within the rule in Perry v. Washburn, 


20 Cal. 318. Id. 
PERFORMANCE OR ENFORCEMENT 


OF CONTRACTS. 


44. A contract made to pay money gencr- 
ally may be discharged by a tender and pay- 
ment of cither of the three kinds of money 
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made a legal tender by the laws of the Uni- 
ted States; but a contract made to pay in 
one of the three kinds of money can not be 
discharced by a tender of either of the two 
other kinds. 

Carpentier v. Atherton, 25 Cal. 564. 


45. A contract for the payment of a sum 
of money in United States coin, entered into 
before the passaye of the act of April 27, 
1863, commonly called the specific contract 
act, can only be performed by a payment of 
the kind of money specified. 

Galland v. Lewis, 26 Cal. 46. 

46. The obligation of a judgment creditor 
or redemptioner to pay accrtain amount of 
money in order to exercise the statutory 
right of redemption from a sale of land made 
by a sheritf, is a debt within the meaning of 
the act of congress making treasury notes 
lawful moncy anid a legal tender in payment 
of debts. People v. Mayhew, 26 Cal. 655. 


47. Land sold at sheriffs sale under a 
judgment payable gencrally in money, with- 
out specifying a particular kind of money, 
may be redeemed with treasury notes made 
a legal tender by act of congress. Id. 


48. In an action to recover possession of 
personal property, the plaintiff may recover 
its value in Uinted States legal-tender notes. 

Tarpey v. Shepherd, 30 Cal. 180. 


49. One unlawfully converting property 
does not sustain any injury if the jury, in 
an action to recover possession of the same, 
tinds its value in United States legal-tender 
notes. Id. 


SO. Where the kind of money received by 
the defendant is not in issue, and he has 
received the same in a fiduciary capac- 
ity, or to the use of another, it is proper 
for the court, upon a verdict for the amount 
of moncy, to order judgment in the kind of 
money received by hin. 

Pinkerton v. Woodward, 33 Cal. 537. 

SL. Where it is found by the court in an 
action brought to redeem, ‘‘that it was 
tacitly understood by and between the 
plaintitf and wife and the defendant, that 
the conveyance made by plaintiff to defend- 
ant was intended to secure the repayment to 
sail defendant of the sums paid and ad- 
vanced by him, with interest thereon, and 
not as an absolute conveyance of the prem- 
ises, and that upon such payment in gold 
coin of the United States said Nelondaat 
would reconvey said premises to the plaint- 
iff, or the plaintiffs wife,” the judgment 
must require the plaintiff to pay the redemp- 
tion moncy in gold coin, not under the pro- 
visions of the specific contract act, but upon 
the principle that ‘the who seeks equity must 
do equity.” Cowing v. Ro,ers, 34 Cal. G48. 


52. Where a contract is made payable in 
aspecific kind of money, the judgment en- 


and interest in the kind of money men- 
tioned in the contract. 

Carpentier v. Atherton, 25 Cal. 564. 

53. Where a note is made payable ‘*‘in 

gold and silver coin,” it is errur to render 


judgment for gold cuin alone. 
Luractt v. Stearns, 33 Cal. 468. 


54. Where suit is bronzht on a general 
indebtedness, withuut a written contract to 
pay, or on a written contract to pay money 
generally, without desisuating the kind of 
money, the court can not render a judjsment 
payable in a specific kind of money. 

Curiac v. Abadie, 25 Cal. 502. 

55. In an action against the sureties upon 
a bond given by the general guardian of an 
infant minor, but not made payable in any 
specitic kind of money, a judgment should 
not be rendered payable in gold coin. 

Fox v. Minor, 32 Cal. 111. 
Mendocino Co. vy. Morris, Id. 149. 


56. In an action against the principal and 
his sureties, on an Official bond, if the bond 
contains no pro:.ise to pay i coin, judzment 
can only be rendered in money generaily. 
This rule applies to the principal as well as 


surctics. 
Mendocino Co. v. Morris, 32 Cal. 145. 


57. In an action for the value of serv- 
ices rendered, when no price has been 
agreed upon by the parties, if the Jury adopt 
treasury notes made by the act of congress a 
legal tendcr in payment of debts, as the 
standard of value, the verdict wiil not be sect 
aside on that ground. 

Spencer v. Prindle, 28 Cal. 276 

58. The two hundredth section of the 
practice act, as amended in 1563, making 
provision for the entry of judgments in cer- 
tain cases payable in a specific kind of 
money, Confers a special authority an 
courts not known to the common l.w or 
courts of equity, and must be strictly con- 
strued. llathaway v. Brady, 26 Cal. 586. 


GOLD COIN JUDGMENTS. 


59. A party is not entitled to a judgment 
in gold coin, unless it is averred in the com- 
plaint that there was a contract in writing, 
or that 1t was understood and agreed by the 
ee that payment should be made in that 

ind of coin. 
Goldsmith v. Sawyer, 46 Cal. 209. 

60. A judgment for wor and labor per- 
formed may be made payable in gold coin, 
if there is a promise to pay in gold coin, 

Bradbury v. Cronise, 46 Cal. 287. 

61. In ejectment, if the court finds the 
value of the use and occupation of the 
premises in both gold and currency, a gen- 
eral judyment may be rendered for the car- 
rency value. Carpentier v. Sinall, 35 Cal. 346. 

62. Where suit is brouzht on a general 


forcing it may enlorce the payment of Costs ; indebtedness without a written coniract to 
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pay, or on a written contract to pay moncy 
generally, without desivnating the kind of 
money, the court can not render a Judyment 
payable in a specific kind of moncy. 
Curiac v. Abadie, 25 Cal. 502. 
63. If there is no allegation in the com- 
pen that there was an agreement to pay 
gold coin, the court can not render a 
judgment payable in gold coin, even if the 
verdict of the jury is for gold coin. The 
verdict can not yo beyond the issucs. 
Watson v.S. FI. & H. B. R. Co., 50 Cal. 528, 


64. If the complaint does not pray for a 
gold coin judgment, and the summons does 
not say that judgment will be taken for old 
coin, the clerk should not, on default, render 
@ gold coin judgment. 

Lamping v. Hyatt, 27 Cal. 99. 

65. In an action upon a note payable in 
gold coin, if the defendant sutfers a default, 
the clerk may enter a judgment against 
him payable in gold coin. 

Harding v. Cowing, 28 Cal. 212. 

66. If a note is made payable in the al- 
ternative, cither in gold or leval-tender 
notes, a judment rendered on it may also 
be in the alternative. 

Lane v. Gluckauf, 28 Cal. 28S. 


67. If the note sued on is payable in 
money generally, and the complaint con- 
tains a copy of the same, the clerk can not, 
after default, enter judgment payable in 
gold coin, although the complaint prays for 
such judgment. 

Wallace v. Eldredge, 27 Cal. 495. 

68. If the complaint in action on a judg- 
ment aver that the judgment sued on was 
rendered payable in gold coin, and defend- 
ant makes default, the clerk should enter 
judgment payable in the same kind of 
money. Id. 

69. If a promissory note has the words 
‘sin gold coin” after the words ‘‘value re- 
ecived,” but does not contain the words ‘‘in 
gold coin” iu the promise to pay, judgment 
should not be rendered payable in gold coin, 
although there is in the instrument a subse- 

uent promise to pay the difference between 
the value of gold coin and paper currency of 
the United States, if not raid in gold coin. 
Lamping v. Hyatt, 27 Cal. 99. 


73. In an action for the value of serv- 
ices rendered, when no price has_ bcen 
agreed upon by the parties, if the jury adopt 
treasury notes, made by act of congress a 
legal tender in payment of debts, as the 
standard of value, the verdict will not be set 
aside on that ground. 

Spencer v. Prindle, 28 Cal. 276. 


74. A judgment payable in gold coin can 
not be recovered upon an open account or 
account stated, unless there is a promise in 
writing to pay the balance in such coin. 


75. In an action upon a note and mort- 
gage, by the terms of which the payments, 
romised and secured, are to be made in 
suited States gold coin, or in dafault of that 
then in legal-tender notes at their market 
value in gold coin in the San Francisco mar- 
ket: f/eld, that a judgment for gold coin was 
properly rendered. Such a note is author- 
ized by and enforceable under the specitic 
contractact. Lane v. Gluckauf, 28 Cat 258. 
Burnett v. Stearns, 33 Id. 468. 


76. In an action against thesuretiesupon 

a bond given by the general guardian of an 

infant minor, but not made payable in any 

specific kind of money, a judgment should 
not be rendered payable in gold coin. 

Fox v. Minor, 32 Cal. 111. 


77. In an action against the principal 
and his sureties on an official bond, ii the 
bond contains no promise to pey in coin, 
judgment can only be rendere eas in 
moncy generally. This rule applies to the 
principal as well as suretics. 

Mendocino v. Morris, 32 Cal. 145. 


78. Under the specific contract act, a 
promise in writing tv pay in United States 
gold and silver coin is enforccalle by jud-z- 
ment for the payment of gold and silver 
coin, and a judgment for gold coin only is 
erroneous. Burnett v. Stearns, 33 Cal. 463. 


80. It is error for the court to adjudge 
the Costs in an action of forcible entry and 
detainer to be paid in gold coin. 

Moore v. Del Valle, 2S Cal. 170. 


81. If the complaint aver a contract in 
writing by defendant to pay for goods sold 
in gold coin, made before the sale, and such 
contract is nade after suit commenced, but 
dated before the sale, judgment should be 
rendered payable in gold coi. 

Meyer v. Kohn, 29 Cal. 278. 


82. Where, in an action for money had 
and received, it appeared that the defend- 
ant received the sums demanded in gold 
coin or gold dust, all of which he entered in 
his account book as ‘‘cash,” a verdict for 

laintiff for said sum ‘‘in gold coin” will not 
»e set aside as contrary to the evidence. 
Wendt v. Ross, 33 Cal. 650. 


83. A guest who had deposited with an 
innkeeper his money, consisting of gold 
coin, 18 entitled under the specitic contract 
act to recover judgment therefor payable in 
gold coin only. 

Pinkerton v. Woodward, 33 Cal. 557. 


84. For public revenue, wharfage, ctc., 
in San Francisco, judgment may be ren- 
dered in gold cvin. 

People v. Steamer America, 34 Cal. 676. 


85. Where the annual value of prem. | 


oward v. Rocben, 33 Cal. 399. | ises is found both in gold and in currency, 


1356 


the judgment may be general for the amount 
of the currency valuation. 


Carpentier v. Small, 35 Cal. 346. 


86. If the complaint alleges that the con- 
tract sued on called for payment in gold coin, 
and the answer admits it, the plaintiff, if 
he recovers, is entitled toa judgment pay- 
able in gold coin, and the verdict of the jury 
need not specify the kind of currency or 
money to be recovered. 

Winans v. Hassey, 48 Cal. 635. 


87. If, in a proceeding to condemn land 
for a railroad, the court finds generally the 
value of the land taken, and the damages to 
the remainder of the tract, and it does not 
appear that the values were estimated on a 
gold coin basis, a judgment in gold coin can 
not be rendered. 

N. P. R. Co. v. Reynolds, 50 Cal. 90. 


83. The point not decided, whether in a 
proceeding to condemn land for a railroad, 
damages may be proved and allowed in geld 
coin, Id. 


89. If, on the suit of the purchaser, a 
contract for the sale of real estate is re- 
scinded for fraudulent representations, he 
can not recover judgment in gold coin for the 
value of improvements piaced on the prem- 
ises Ly him, if the court finds the value in 
moncy without designating the kind of 
money. 

McDonald v. M. V. H. A., 51 Cal. 210. 


SO. Judgment in gold coin can not be ren- 
dered upon a verbal contract to pay moncy 
unless there was an agrecinent to pay in gold 
coin. Williston v. Perkins, 51 Cal. 554. 


91. In an action for goods sold and serv- 
ices performed, and moncy loaned, a judg- 
ment for the plaintiff in gold coin must not 
be rendered if there is nothing in the record 
to show an agreement to pay in gold coin. 

Noonan v. Hood, 49 Cal. 293. 


92. Judgment in gold coin rendered in an 
action for tort is irregular, and will be modi- 
fied on appeal. 

Livingston v. Morgan, 53 Cal. 23. 


93. In an action of slander, if the jury 
assess the damages for the plaintitf in 
gold coin, the court may disregard so much 
of the verdict as relates to coin, and enter a 
eee which does not specify any particu- 

ar kind of money. 
Chamberlin v. Vance, 5] Cal. 75. 


94. In an action to recover damages for 
an injury to tie person, a verdict fur the 
plaintuf payable in gold coin is not warrant- 
ed, and if such verdict is rendered, the court 
should disregard the gold coin part as sur- 
plus. Patochi v. C. P. R. Co., 52 Cal. 90. 

95. It is not error to make an assess- 
ment in a swamp land district payable 
in gold coin. People v. Hagar, 52 Cal. 171. 
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SPECIFIC PERFORMANCE. 


l. IN GENERAL. 

21. Contract To Convey Lanp. 

89. Tink as Essence oF CoNreact. 

99. ConTract TO SELL PERSONAL PROP- 
ERTY. 

CoxTRACT BETWEEN ATTORNEY AND 
CLIENT FOR SERVICES. 

CoNTRACTE TO TRANSFER STOCK. 

PAaROL CoONTRACTs. 


IN GENERAL. 


1. To entitle a party toa specific perform- 
ance he must have performed, on his part, 
every essential of the agreement. 

Goodale v. West, 5 Cal. 339. 


2. A party seeking to enforce specific per- 
formance of a contract must show that he 
has acted in good faith. 

Conrad v. Lindley, 2 Cal. 173. 

3. The law supposes that every suitor will 
state his case as strongly as the facts war- 
rant; and hence the rule that a pleading is 
taken most strongly against the party mak- 
Green v. Covillaud, 10 Cal. 317. 


4. The case of Brown v. Covillaud, 6 Cal 
568, which is a case very similar to this, in 
its main features, disposes of the whole mat- 
ter of this bill, as it originally stood; and 
this court feels no inclination to disturb that 
decision. Id. 


5. A betty ecclone the legal enforcement 
of the stipulation of a concurrent obligation 
of the other party must first show a com- 
pliance with his own. Id. 


G. A court of equity is always chary of 
its power to dccree a specilic performance, 
and will withhold the exercise of its juris- 
diction in this respect, unless there is such 
a degree of certainty in the terms of the 
contract as will enable it at one view to do 
complete equity. 

Morrison v. Rossignol, 5 Cal. 64. 


7. Courts of equity will enforce the stipu- 
lations of a deed of separation whenever it 
affects rights to property or income, and 
sometimes, where the jurisdiction has at- 
tached on account of questions relating to 
property, it willeven lend its aid collaterally 
to enforce its stipulation for a separation. 

Joyce v. Joyce, 5 Cal. 161. 

8. A bill quia timet, and to enforce the 
specific execution of an agreement, lies only 
where there is no adequate remedy at law. 
But where the damages, resulting from the 
breach of such agreement, are susceptible of 
precise admeasurement, equity will not take 
jurisdiction, unless there are some peculiar 
equitable circumstances, 

White v. Fratt, 13 Cal. 521. 

9. A contract should be enforced in every 
case where the subject is susceptible of sub- 
stantial enjoyment; provided always, that 
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the circumstances sirrounding and connected 
with the contract bring it within the equi- 
table rules which entitle it to the relief 
souzht, and where the remedy at law is un- 
certain or insufhicient. 
Johnson v. Rickett, 5 Cal’ 218. 
1O. The fact that the vendor of land is 
absent from the state at the time the ven- 
dce becomes, by the terms of the sale, en- 
titled to a deed, does not prevent him from 
giving a deed voluntarily, nor the courts of 
this state from compelling him to do so, in 
person, or by a commissioner appointed by 
the court to act for hun. 
Rourke v. McLaughlin, 33 Cal. 196. 


11. Specific performance will be decreed 
whenever the parties, or the subject-mat- 
ter, or so much thereof as is sutlicicnt to 
enable the court to enforce its decree, is 
within the jurisdiction of the court. Id. 


12. The jurisdiction of a court of equity 
to decree specilic performance does not turn 
at all upon the question whether the con- 
tract relates to real or personal property, 
but upon the question whether the breach 
admits of adequate compensation in dam- 
ayes. Senter v. Davis, 38 Cal. 450. 


13. If damages at law will be adequate 
compensation for the breach, snecilic per- 
formance will not be decreed. If non-per- 
formance will embarrass the plaintiff in his 
business plans, or involve him in a loss which 
&® jury can not estimate with any dexuree of 
certainty, specitic performance should be de- 
creed Id. 


14 Whether equity will enforce the spe- 
cific performance of a contract depends, 
not upon the character of the property 
involved, as whether it be real or personal, 
but upon the inadequate remedy attorded by 
a recovery of dam:es in an action at law. 

Duif v. Fisher, 15 Cal. 375. 

15. Equity will not enforce specifically a 
contract for personal services, especially 
where they are contidential in their nature 
and involve in their perforinance the exer- 
cise of discretionary authority, but will leave 
the party to his remedy at law. 

Cooper v. Pena, 21 Cal. 403. 


16. Equity will not enforce the speciiic 
performance of a con!ract where the party 
asking its enforcement can not, from the na- 
ture of the contract, be compelled to per- 
form it specifically on his part. 

17. In order that a specitic performance of 
a contract may be compelled, the remedy as 
wellas the obligation must be mutual, 
and, as a yeneral ruie, the question of mutu- 
ality is to be determined by the contract it- 
self, and is not affected by circumstances 
arising after the contract is made and the 
rights of the parties tixed. Id. 


28. In cascs in which a want of mutuality 
at the time the contract has been cutercd 


into has been held not to be sufficient reason 
for refusing to enforc- it, as in contracts with 
infants, tho-e between lessor and lessee, trus- 
tee and cestui que trust, voluntary settlements, 
and the like, are exceptionable cases in which 
peculiar considerations have been allowed to 
override the principle of mutuality, and they 
do not contravene the general rule as above 
stated. Id. 


19. The specific performance of a contract 
is not a matter of course, but rests in the 
sound discrction of the court upon a vicw 
of all the circumstances, and before the court 
wiil act it must be satistied that the contract 
i3 reasonable and equal in its operation. Id. 


20. In an action for specific performance, 
the plaintiff, after a decree in his favor which 
does not designate the time for perform- 
ance, may demand its enforcement at any 
time until the statute of limitations becomes 
available to his adversary. 

Redington v. Chase, 34 Cal. 666. 


OF CONTRACT TO CONVEY LAND. 


21. A., the owner of a lot of land in San 
Francisco, requested B. to sell the same, and 
delivered to him the title dced in order to 
enable him to effect a sale. B. agreed 
verbally with the plaintiff to sell the land 
to him, but A. refused to comply with the 
verbal agreement which B., his agent, had 
made with plaintiff: //e/d, in an action by 
the plaintiff against A. to compel the execu- 
tion of a deed or the payment of damages, 
that the agreement was void and could not 
be enforced, and that defendant A. was not 
halle in damages. 


Harris v. Brown, 1] Cal. 98. 


22. Courts of equity have not the power 
to make contracts for partics, nor alter 
those which have been dcliberately made. 

Grey v. Tubbs, 4% Cal. 359. 

23. A letter signed hy the owner of land, 
and addressed to A., stating that he has 
agreed with B. to sell B. the land, and giv- 
ing the gencral terms of the agreeinent, with 
a general description of the land and its 
price, is a sufficient memorandum of a 
contract for the sale of the land within the 
statute of frauds, and may be enforeed by B. 
in equity. Moss v. Atkinson, 44 Cal. 3. 


24. A specific performance of a ‘contract 
for the conveyance of land can be enforecd 
only when the contract is in writing, or 
where there has been part performance of 
a verbal contract by the vendee. 

Hoen v. Simmons, | Cal. 119. 


25. A party who secls a specific perform- 
ance of a verbal contract for the conveyance 
of real estate should show that he has fully 
complied with the substance of thc con- 
tract on his part. Td. 


26. Where A. contracted verbally to 
convey to LB. a certain lot of l:nd for five 
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thousand dollars, of which sum one thousand 
dollars was to be paid down, and the balance 
in two months, with interest at the rate of 
two per cent. a month, and the time for the 
payment of the four thousand dollars had 
elapsed long before the commencement of thie 
suit: //e'd, the plaintiff not having paid or 
tendered the four thonsand dollars, with in- 
terest, that a specific performance ought not 
to be decreed. Id. 


27. Where the terms of a verbal contract 
are reduced to writing, but the written pa- 
per is neither signed nor delivered, the 
contract will be deemed inchoate and iucom- 
plete, and neither party will be bound by it. 

Id. 

28. A covenant entered into by all the 
tenants in common who, as such, own a block 
of land in which they intend to lay out a 
street throuzh the middle of the block, but 
which is so drawn as to locate the street at 
a place not in the middle of the block, can 
not be enforced according to the intention of 
the covenantors, without first reforming it so 
as to make it express the real intention of the 
partics. De Witt v. Duncan, 46 Cal. 342. 


29. The case of Hoen v. Simmons, decid- 
ing that a verbal contract of itself alone was 
insufiicient under Mexican law to trans- 
fer the title to real estate, aflirmed; but 
where a verbal contract of sale in prexenti 
and the title deeds are delivered by the 
vendor to the vendee, and permission given 
to the vendee to enter and take possession 
of the Jand, and the vendce did accordingly 
*take possession of and make valuable im- 
provements on the premises: //el/, that a 
specific performance of the verbal contract 
should be decreed. 

Tohler v. Folsom, 1 Cal. 207. 


30. Where there has been such part per- 
formance of a verbal contract of sale by the 
plaintiffas to put him into a situation which 
would operate as a fraud upon him, unless 
the verbal ayreement should be enforced, a 
specific performance of the contract will be 
decreed. Id. 

31. On a Dill for specific performance, de- 
fendant all ged fraud in the contract sued 
upon, but admitted payment of the consid- 
eration money under protest, aflirming the 
fraud: /{el/, that the receipt of payment was 
no waiver of the defense, and that defendant | 
was not estopped from showing the fraud, | 
and that it was error in the court not su to 
instruct the jury when requested. 

Russell v. Amador, 3 Cal. 400. 


32. A party entering upon land, under an 
agreement to purchase, and afterwards aban- 
doning the purchase, disclaiming the title 
of the vendor, forfeits the benetit of the 
agreement, and can not, on subsequently 
tendering the purchase money, claim a spe- 
cific performance. 


33. An unwritten contract for the sale 
of land is void, by the express declaration of 
the statute of frauds, and a court of cquity 
has no power to enforce a specific perform- 
ance of it. Abe!l v. Calderwood, 4 Cal. 91. 


34. K. entered into a parol contract with 
L. to convey to L. a tract of land, upon the 
payment of a stipulated price theretor. Ly 
paid the price as stipulated, and was let 
into possession. Thereafter, K. brought 
cjectment to recover the possession of said 
land, to which action L. pleaded said contract 
end its said part performance, and praved 
judgment for its complete performance on the 
part of WK.: /fedd, that a judgment for L. as 
prayed was properly rendered. 

King v. Meyer, 35 Cal. 646. 

35. An executory contract for the sale of 
real estate is valid and binding, and can be 
enforced by the vendee, if signed by the 
vendor alone. 

Vassault v. Edwards, 43 Cal. 458. 


36. In a suit for specitic performance, the 
contract must be so free from ambiguity 
as to leave no reasonable doubt of the inten- 
tions of the parties. 

Agard v. Valencia, 39 Cal. 292. 

37. It must be shown that the contract is 
fair and just, and that it would not be inequi- 
table to enforce it. Va 


38. In a suit for a specific performance of 
an agreement to convey lands, the azreement 
must be one which im all its features appeals 
to the judicial discretion as being fit to be 
enforced tu xperic, as having been obtained 
without any latermiature of unfairness. 

Bruck v. Tucker, 42 Cal. 347. 

39. Tenants in common of land are not 
bound by the acts of aco-tenant in accepting 
a balanes of the purchase money and prom- 
ising a deed, after the right thereto had be- 
cone forfeited. 


Pearis v. Covillaud, 6 Cal. 617. 


40. The lapsc of over four years from the 
maturity of the note, before action commenced 
for a speciiic performance, bars the action by 
limitation, and goes far to make out an aban- 
donment of the purchase by the plaintiff. Id. 


41. Where the plaintiff gave his note, pay- 
able four months after date, in consideration 
of which the defendants executed a contract 
for adeed of land, upon payment of the note: 
Hield, that after a tender of the deed, and 
demand and refusal to pay the note after 
its maturity. the plaintiff had forfeited his 
right to insist ou a performance of the con- 
tract. Id. 

42. Where a party secks to enforce a con- 
tract to convey land to him, if there are cir- 
cumstances showing Culpable negligence 
on his part, or if the length of time which has 
been permitted to intervene, tozether with 
other circumstances, raise a presumption of 


Conrad v, Lindley, 2 Cal. 173. | an abandonment of the contract, or if the 
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propery has greatly enhanced in value, and 
e has apparcutly laid by for the purpose of 
taking advantage of this circumstance, he 
will not be entitied to a decision in his favor. 
brown v. Covillaud, 6 Cal. 566. 

43. In applications of this kind, the party 

is not entitled to relief asa matter of course, 
but subjects himself to the equitable consid- 
eration of the chancellor, and must show a 
case free from doubt or suspicion. Id. 


44. Where the plaintiffs gave their note 
to the detendants, payable in one year and 
only bearim:z inicrest at ten per cent. per 
annum, atatime when the current rate of 
interest wag ten per cent. per month, in 
consideration of which he received a cov- 
enaat from the payecs to convey them cer- 
tain Jand, on the payment of the note at 
maturity, the low rate of interest raiscs the 
presumption that the parties intended that 
the note should be paid at maturity. Id. 


45. Where it appeared that the defend- 
ants were desirous to raise moncy to make 
certain improvements, for which reason they 
Were anxious to dispose of some of their 
land, aad that the piaintiths never offered to 
pay their note so given, until three years 
after its maturity, during which time the 
property of ouc of the defendants had been 
sold under exccution, and the other defend- 
ants had been obliged to raise money ata 
hich rate of interest, to meet their obliga- 
tions re:pecting this and other property, and 
had paid all the taxeson the land; while the 
plaintitls refused to have the property as- 
sessed to them or to pay taxes thereon; that 
they had ever since the making of the con- 
tract been in reccipt of the rents and profits 
of the land, which had greatly enhanced in 
value siuce the maturity of their note; and 
further, that since the maturity of their 
note, they, with others, had made a written 
request to the defendants to be allowed to 
purchase the land occupied by them and the 
others; all these facts go to show conclu- 
sively that the plaintiffs never intended to 
consiiinmate the purchase unless they found 
it to their interest to do so. Id. 


46. Tiiis conclusion is strengthened when 
the comptaint sects up as a reason for the 
non-pay ncut of the note that the defendants 
hitherto had been unable to make a ‘‘good 
and sutiicient deed,” as they had covenanted 
to do, for the reason that the title to the 
land in the defendants had only recently 


been conlirmed by the United States land | 


commission. Ii. 


47. And further, though it might be a de- 
fense to an action brought by the vendor to 
enforce such a contract, that he had no title, 
the rule can not be invoked in an action 
brought by the vendee, who has broken his 
contract, against a vendor who ouly agreed 
to convey the interest he had in the land. Id. 


48. Courts of equity in this state possess 


the power to enforce the specific perform- 
ance of verbal contracts for the sale of land 
in cases of part performance of such con- 
tracts. Arguello v. Edinger, 10 Cal. 150. 


49. Acourt of equity will not enforce a 
specific performance of the agreement to 
convey lands when the plaintiti shows no 
compliance or offer of compliance on his 
part with the agreement, nor any excuse 
therefor, for the period of twenty-one or 
twenty-two months from the time he 
bound himself to perform. 

Brown v. Covillaud, 6 Cal. 571. 
Pearis v. Covillaud, Id. 617. 
Green v. Covillaud, 10 Id. 317. 

50. If, in a case where both the vendor and 
vendee act through agents in the sale and 
purchase of real estate, a written memoran- 
dum of sale is made by the agent of the 
vendor, and delivered to the broker uf the 
vendee, and the circumstances show that the 
broker of the vendee was authorized by him 
to make the purchase, and that the vendee 
accepted of the written memorandum to his 
broker as a delivery to him, and knew what 
its contents were, the contract will be en- 
forced against the vendee. 

Rutenberg v. Main, 47 Cal. 213. 


51. The authority of a mere broker, 
employcd to scll real estate, is limited to the 
power of finding a purchaser satisfactory to 
the peo but if the languaze of the prin- 
cipal, used in making the employment, clearly 
shows that he intended to give the agent a 

yower more extensive than that of a mere 
roker, and to authorize him to make a writ- 
ten memorandum of sale, the court will so 
tind, and will enforce the written contract 
made by him. Id. 


52. If the statute authorizes the probate 
court to compel an alministrator to execute 
a conveyance of real estate, in a case where 
the intestate had contracted in writing to 
convey it, the petition asking for a decree 
compelling the administrator to convey must 
state that the contract was in writing, in 
order to give the probate court jurisdiction, 

Cory v. Hyde, 49 Cal. 409. 

§3. The words ‘‘and in all cases where 
such decedent, if living, might be compelled 
to make such conveyance,” inserted in such 
rection by way of amendment to section 205 
of the old probate act, do not extend the ju- 
risdiction of the probate court to cases where 
there was no contract in writing. Id. 


54. Section 1597 of the code of civil pro- 
cedure dves nut cmpower the probate court 
to direct an administrator to perform specifi- 
cally a contract for the conveyance of land 
made by his intestate, unless the contract of 
the intestate was in writing. Id. 

55. The question of the extent of equitable 
jurisdiction which may be conferred on the 
probate court, as collateral to the main ob- 
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jects for which that court is created, not de- 
cided. Id. 


56. In ejectinent brought by a pre-emp- 
tor, based on the patent issued to hin, the 
defendant can not set up, nor will a court of 
equity enforce an executory contract to 
convey the land entered into by plaiutif be- 
fore making proof and payment as a pre- 
emptor. Huston v. Walker, 47 Cal. 454. 

57. An action to compel the specitic per- 
formance of an agreement to convey real es- 
tate may be brought within two years 
after the time the cause of action accrues, 
ani the time is not shortened by the facts 
that the person bound to convey «ics, and 
executors of his will are appointed more than 
one year before the action igs commenced. 

Lowell v. Kier, 50 Cal. 646. 

58. Possession of land under an un- 
recorded agreement with the owncr to pur- 
chase the same, is notice suflicient to put 
others on inquiry, and 1f they buy of the 
owner, the contract of purchase may be en- 
forced, as against them, in equity. 

Moss v. Atkinson, 44 Cal. 3. 

59. When a married woman has prior 
to her marriave entered into a contract which 
is binding upon her, a specitic performance 
may be decreed notwithstanding her sub- 
sequent marriage. 

Love v. Watkins, 40 Cal. 547. 


60. An exccutory contract for the sale of 
the wife’s separate property, executed by 
the husband and wife, in the mode prescribed 
by the statute defining the rights of husband 
and wife, is valid and binding on the wife, 
and may be enforced hy a decree of specific 
performance. Id. 

61. Equity will decree specific perform- 
ance of a covenant in a lease, which pro- 
vides that the lessee shall have the privilege 
of purchasing the premises for a fixed sum 
of moncy, on or before the expiration of the 
term. Hall v. Center, 40 Cal. 63. 


62. In an action for specitic performance 
against a vendor who refuscd to make a 
title, it is not necessary that a deed should 
be tendered him fer his execution. 

Goodale v. West, 5 Cal. 339. 

63. Lands held by no other tenure than 
possession may be legitimate subjects of 
control; and sometimes, in cquity, chattel 
interests or personal property are made the 
subject of specilic performance. 

Johnson v. Rickett, 5 Cal. 219. 

64. The defendants were not bound to 
tender a decd and demand the purchase 
money, in order to avoid the contract. In 
this state there is no rule on the subject, but 
in Mngland it is the duty of the vendee to 
tender a deed. 


Brown vy. Covillaud, 6 Cal. 566. 


65. Where, in pursuance of an agreement 


to convey luad, the grantee presecits a dif- | 


ferent deed to the grantor for execution 
than that called for in the contract, the 
grantor nust make his objections to the 
deed when presented, or within a reasonable 
time, or when possession of the premises is 
demanded. He can nut be permitted to 
avail himself of it, for the first tine, as a 
defense, when sued for a breach of the 
covenant. Morvan v. Stearns, 40 Cal. 43-4. 


66. It is the duty of the grantor to pre- 
pare, execute, and deliver the deed; the 
grantee iced do no more than tender the 
purchase money. Id. 


67. If the vendor in such a case is unable 
to perform the entire agreement, and can 
convey only an undivided half of the land, 
ho may be compelled to couvey that interest. 

Marshall v. Caldwell, 41 Cal. G11. 


68. To constitute a valid tender, the 
party must have the money at hand, imme- 
diately under his control, and must then auc 
there not only be ready and willing, but }:ro- 
duce and offer to pay it to the other party, 
on the performance by him of the requisite 
condition. Enylander v. Rogers, 41 Cal. 420. 


69. To entitle the vendee in the case 
stated to a decree compelling the vendor to 
convey his undivided half of the land: //e‘d, 
that it was necessary for him to tender as 
the purchase money only one half of the con- 
tract price. Marshall v. Caldwell, 41 Cal. 611. 


70. In proceeding to specifically enforve 
the contract, it is not incumbent on the de- 
fendant to restore, or offer to restore, the’ 
possession to the plaintiff; nor is the plaint- 
if entitled to any portion of the rents and 
profits accruing since the contract was made. 

Id. 

71. In an action for the specific perform- 
ance of a trust by the execution of a decd, a 
demand therefor before suit is only mate- 
terial as affecting costs Without such 
demand the action may be maintained, but 
the plaintid will not be entitled to costs. 

Jones v. Petaluma, 36 Cal. 230. 


72. In action for specific performance of 
contracts of sale, it is to the interest of the 
parties, at least the losing party, to have a 
written finding of the facts filed. 

Morrison v. Lods, 39 Cal. 381. 


73. Nothing can be regarded as a part 
performance, to take a verbal contract for 
the sale of lanl out of tie operation of the 
statute, which does not place the party in a 
situation Which is a fraud upon him, uuless 
the contract be execute. 

Argucllo v. Edinger, 10 Cal. 130. 

74. It weuld be a fraud, which no court 
of equity could tolerate, to hoid that the 
vendor of land, on a contract to convey, re- 
ceiving a portion of the purchase money and 
secing the vendece expend large sums im- 
Frovizg the property witheut objection, 
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and not making any demand of the purchase 
moncy, should insist, because the vendee had 
not literally complied with the provisions of 
his contract on his part, on holding the whole 
contract forfeited, claim the land and the 
money paid and all the improvements, and 
deny all obligation on his part to comply 
with his engayements. 


Farley v. Vaughn, 11 Cal. 227. 


75. In such a case, where there has been 
a compliance with a reasonable understand- 
ing of the contract, and no injury done by 
the want of an exact compliance, a specific 
performance will be decreed. Id. 


76. The following verbal agreement for 
the sale and purchase of land was made be- 
tween W., claiming the land under a Mexi- 
ean grant, and M., who was in possession. 
W. was to choose one referee and M. another, 
the two to choose a third, they to appraise 
the value of the land, which M. was to pay 
W. upon the confirmation of the grant by 
the United States land commissioners. The 
grant was contirmed in 1805, and no offer 
was made by M. until 1861, when W. brought 
ejectmicnt for the land, to comply with the 
terms of the agreement: //e‘d, that under 
the agrcement it was the duty of M., within 
areavonable time after the confirmation of 
the grant by the United States land commis- 
sioncrs, to notify W. that he was ready to 
execute the agreement and to appoint the 
referees, and that lis failure to do this for 
five or six years was fatal to his claim for 
specitic performance; held, further, that it 
was not the duty of W. to notify M. of the 
contirmation; that the board of United States 
land commissioners being a public tribunal, 
whose proceedings were open and notorious, 
and ailecting whole communities, and M. be- 
ing personally interested in the decision upon 
this grant, the fact of contirmation was not 

culiarly within the knowledge of W., and 
that hence the case is not within the rule re- 
quiring notice from the party having ahve 
information; held, further, that the fact that 

ayment for the land was to be made accord- 
ing to the value at the time of the appraise- 
ment. and that, therefore, the delay in ex- 
ecuting the agreement was not injurious 
to W., is insufficient to take the case out of 
the rule refusing specitic performance where 

there has been no unreasonable delay. 
Weber v. Marshall, 19 Cal. 447. 

77. The party insisting on specific per- 
formance must show himselt ‘‘ eager, 
prompt, ready, and desirous to perform 
the contract on his part.”” He must show 
that he has ‘‘used due dilizence; or, if not, 
that his neglivence arose from some just 
cause, or has been acquiesced in. It is not 
necessary for the party resisting performance 
to show any particular injury or incon- 
venience; it is sutlicient if he has not ac- 
quiesced in the negligence of the other 
party.” Id. 

&6 


78. Nor does possession by the party seck- 
ing performance make the rule different. Id. 


78a. Where a party who has executed a 
deed to lands to secure the performance of 
his agreement, not in writing, as to pay 
a certain sum of money in gold coin, and 
who secks the aid of a court of equity to 
have the deed declared a mortguge, and to 
be permitted to redeem and have a recon- 
veyance of the land, ought to be held to be 
a full compliance with the terms of the agrce- 
ment, as a condition precedent to the con- 
veyance, and this by no construction of the 
specitic contract act, but by the application 
ot the maxim, ‘‘ he who seeks equity must 
do equity.” Cowing v. Rogers, 34 Cal. 648. 

79. If A. enters into a contract with B. 
for the conveyance of a tract of land, whereby 
B. acquires a right to a conveyance of the 
entire tract, and B. afterwards assigns to 
two or more persons, giving to each a scp- 
arate conveyance of his equitable title to 
distinct and separate parcels of the land, the 
assignees of B., may maintain a joint action 
against A. for a specific performance of the 
contract. Owen v. Frink, 24 Cal. 171. 


80. A contract for the conveyance of land, 
by the terms of which the purchaser may 
pay the purchase money cither in labor or 
money, at his option, may be enforced in 
equity if the purchaser clects to pay in 
money, and makes a tender of the amount 
due. Id. 


Sl. In an action to compel the specitic 
ne of a verbal contract to convey 
and, a decree enforcing specitic performance 
will not be reversed because the court fails to 
find that the party seeking performance was 
ready and desirous to perform on his 
part, provided the findings show such facts as, 
taken in connection with an offer to pay the 
price of the land into court, evince a readi- 
ness and willingness to perform. Id. 


82. An administrator will not be com- 
pelled to perform specifically a contract of 
the intestate to convey land, unless it is 
found as a fact that the intestate had con- 
tracted to convey the particular land de- 
scribed in the complaint. An agreement of 
the intestate to convey a parcel of his land, 
when he owned several parcels, without de- 
scribing any particular tract, will not be en- 
forced. Ferris v. Irving, 28 Cal. 645. 


83. If, in a contract for the sale of land, 
the vendee agrees to make certain pay- 
ments at stipulated times, and the vendor 
agrees to execute a conveyance of the land 
when the payments are all made, the vendee 
can not maintain an action in equity for a 
specitic performance if he has failed without 
any cause to make the first payment, and the 
last installment is not due. 

Troy v. Clarke, 30 Cal. 419. 


64. A court will not attempt to enforce 
the specific performance of a contract in 
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writing relating to lands, where the terms 
of the instrument are so vague and in- 
definite that it is impossible to ascertain 
what the contract really is. 

Minturn v. Baylis, 33 Cal. 129. 


85. In an action, brought in the usual 
form, to quiet title, the court will not decree 
a specific performance of an agreement of the 
defendant to convey to the plaintiff's execu- 
tor. Killey v. Wilson, 33 Cal. 691. 


86. In an action for specific performance 
of a contract to convey an undivided interest 
of a specified quantity of land ina larger 
tract, all persons subject to the plaintitfs 
equity, and holding adversely to him, must 
be made parties to the proceeding. 

Agard v. Valencia, 39 Cal. 292. 


87. Where there is but one contract and 
one cause of action under it, there can be but 
one action, in which the rights of all the par- 
ties can be adjusted. Id. 


83. In an action by a vendor of land for a 
specific performance of the contract, and the 
enforcement of his lien: J/eld, that the de- 
cision of the cause must turn upon the 
question whether the plaintiff, when he 
tendered a conveyance of the Jand to the de- 
fendant, had a title thereto such as the par- 
ties contemplated at the time they entered 
into their contract; and held, further, the 
question turning upon the validity of the 
patent discussed in the opinion and under 
which the plaintiff deraigned title, that the 
patent was valid. 

Fletcher v. Mower, 55 Cal. 119. 


TIME, AS ESSENCE OF CONTRACT. 


89. In construing contracts, it is impossi- 
ble to prescribe any general and uniform 
rule by which the question whether the time 
within which an act is to be performed is of 
the essence of the agreement, but cach case 
must be decided upon its own circumstances. 

Steele v. Branch, 40 Cal. 4. 


90. The general rule of equity is that 
time is not of the essence of the contract. Id. 


91. Where a vendor covenanted in his 
deed of conveyance to procure a reconvey- 
ance to himself, of such portions of the land 
described in the deed as he may have con- 
veyed to others, or to convey other lands of 
equal value, etc.: J/eld, that the vendor 
must procure such conveyance within a rea- 
sonable time; and eight years is not a rea- 
sonable time for that purpose. 

Vance v. Pena, 41 Cal. 686. 


92. Such covenant is broken upon a fail- 
ure to procure sucli conveyance within a rea. 
sonable time, or to convey to the vendce 
other lands of equal value; and the statute 
of lhinitations will commence running from 
such breach. Td. 


93. If, in a contract for the sale and con- 
veyance of land, it is provided that the pur- 


mi a a a 


SPECIFIC PERFORMANCE, 


chaser shall pay certain sums at specified 
times, and that, if he fails to do so, the 
seller shall be released from all his obliza- 
tions in law or equity toconvey the premises, 
and the purchaser shall perfect his right to a 
conveyance, and the purchaser makes de- 
fault in his payments without excuse, a 
court of equity will not enforce the contract 
against the seller. Grey v. Tubbs, 43 Cal. 359. 

94. In such contract the parties have made 
time essential in performing the conditions 
of the contract, and courts of equity will 
not inquire into their motive fordoingso. Id. 


95. In such contract had no time been 
fixed, the vendee would have been entitled 
to a reasonable time in which to exercise 
his election; but the time havins been tixed, 
it is of the essence of the contract, and the 
court has no power to extend it. 

Vassault v. Edwards, 43 Cal. 458. 


96. If such contract is extended, in order 
that the ven‘lor may perfect his title, and the 
vendee, as soon as the title is perfected, ac- 
cepts the same and tenders the moncy, he 
accepts the vendor’s proposal within a rea- 
sonavle tine, and it then ripens into x com- 
plete contract of sale. Id. 


97. When a deed contained a provision 
that the grantee within one year from ita 
date should reconvey to the grantor a 
specified elt of the land conveyed, to 
be selected by the grantor, the right to select 
the land to reconveycd, and to a recon- 
veyance, is not lost to the grantor by his 
failure to exercise the right within one year. 

Hearst v. Pujol, 44 Cal. 230. 

98. Though time is not of the essence 
of a contract for the sale of real estate, un- 
less made so by the express agrcement of 
the parties, yet in every case it will devolve 
upon the party seckiny relief in a court of 
equity to account for his delay. 

Brown v. Covillaud, 6 Cal. 566. 


OF CONTRACTS TO SELL PERSONAL 
PROPERTY. 


99. As a general rule, courts of equity do 
not enforce the specific performance of con- 
tracts for the sale of personal property. 
When such contracts are enforced ty courts 
of equity, it is not upon the ground of the 
insolvency of the defendant, but because the 
character of the property is so peculiar in 
itself, or its connection with the complain- 
ant’s business is such that no adcquate dam- 
ages could be given at law. 

McLaughlin v. Piatti, 27 Cal. 451. 

100. A bill in equity will not lic to enforce 
the specific performance of a contract for the 
sale of cattle not possessing any especial 
value, except as merchandise. 

101. The general rule is that specific per- 
formance of contracts for the sale of per- 
sonal property will not be decreed; yet if 
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the thing bargained for is of unusual dis- 
tinst:o. or curiosity, or is so related to the 
busin~ss of the plaintitf that non-performance 
will em!arrass or impede him in his business, 
threatening a loss of profits which a jury can 
not correctly estimate, or the like, specitic 
performance will be granted. 
Seater v. Davis, 38 Cal. 450. 
102. A party seeking specific performance 
of contracis for the sale of personal prop- 
erty must state, in his complaint, the pe- 
Culiar facts upon which he relies as taking 
his case out of the general rule that specific 
performance wil not be decreed in relation 
to such contracts. Id. 


103. D., being the owner of the right or 
privilege to deliver a newspaper to sub- 
scribers within a certain district, sold to S., 
at a price agreed upon, to be thereafter paid, 
and when paid, D. was to give a bill of sale. 
S. took possession, and paid part of the pur- 
chase money, when D. turned him out. 8. 
then sued for speci:ic performance; but no 
further facts being stated showing why dam- 
ages would not be full compensation, specilic 
perfurinance was denied. I 


CONTRACT BETWEEN ATTORNEY 
AND CLIENT FOR SERVICES. 


104. A court of equity will not, for the 
want of mutuality, refuse to enforce the 
specific perfurmance of a coutract between 
ap attormey and client, by which the at- 
toracy undertakes to give his professional 
services in resisting a motion for a new trial 
made in the district court of the United 
States, in acase where a Mexican grant of 
land has been confirmed to the client, and to 
procure the dismissal of an appeal if one is 
talien, und tie client agrecs to convey to the 
attorney a portion of the land if he succeeds 
in his undertaking. 

Ballard v. Carr, 48 Cal. 74. 

105. If a contract is entered into between 
an attorney and client, by which the at- 
torncy agrees to give his professional services 
in the matter of a confirmation of a Mexican 
grant of land im the United States courts; 
an, if the confirmation becomes final, the 
client agrees to convey to the attorney a 
portion of the land, and the attorney, alter 
performing some service, is absent when the 
case is called in court, and the client employs 
anvtuer attorney to assist in the matter, the 
client waives a full performance of the con- 
tract on the part of his attorney, if he still 
continues to recognize him as his attorney, 
and avails himself of his service. Id. 

106. If a party appeals toa court of equity 
for the specitic performance of a contract, he 
must himself do equity, and submit to such 
terms as a court of equity willimpose. = Id. 


107. If an attorney asks the specific ei 
formance of a contract to convey to hi 
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land for his professional services, and the 
client has employed other counsel to 
assist in the absence of the attorney, equity 
will allow the clicnt compensation for the 
services of the counsel, and the amount of 
the compensation is the value of the services 
rendered. 


108. Although, when an attorney con- 
tracts to perform legal services for a client in 
consideration of receiving a portion of the 
property about which the litigation is to be 
carried on, he can not maintain an action for 
a specific performance while the contract 
remains unperformed on his part; yet, if 
he can show a substantial performance on his 
part he is as fully entitled to maintain such 
action as if he would be if the agreement on 
his part had been for the payment of money. 

Howard v. Throckmorton, 48 Cal. 482. 


109. If aclient contracts with his attorney 
to convey to him a portion of the property 
in litigation, in consideration of legal services 
to be rendered, the facts, that the property 
afterward enhances in value, and that 
such enhancement is, in a material degree, 
the result of the labor and money of the 
client, are no valid objection to a decree for 
a specilic performance of the contract. Id. 


OF CONTRACT TO TRANSFER STOCK. 


110. C., G. & B. enter into an agreement 
to form a corporation for commercial pur- 
poses. By this agreement and the corporate 
act subsequently filed, each corporator is en- 
titled to an equal proportion of the stock; 
G. and B. contribute to the capital in money, 
and C., having no money, proposes and is 
allowed to give his note in lieu of money, 
pledging his stock to G. and B. as security, 
they agreeing to raise him the money on the 
stock. Itis agreed that the stock due him 
shall be issued on a given event; the event 
happens. The note is not made nor the stock 
issued to him, but the company, controlled 
hy the other two corporators, go on with 
their business, recognizing C. asa corporator. 
No demand is made for his note or stock. 
The corporation makes profit enough to pay 
the debts, and the share coming to C. pays 
his contribution to the capital. No stock 
having been issued to C., he now claims and 
sues to enforce the specific performance of 
the agreement: //eld, that if G. and B., who 
were to raise the amount to be contributed 
by C., having by the agreement the right to 
demand his note and stock, do not demand 
them, or issue the stock to him, and without 
this form of security advance the inoney 
which was to be raiscd, they are to be con- 
sidered as waiving this furmal right, and can 
not plead the want of a sinere litcral compli- 
ance asa forfciture of the interest of C. in 
the common enterprise; that in equity, the 
substance of the whole transaction was ful- 
filled; the object of the security answered; 
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and the original right of C. to his stock was 
not lost by mere failure on his part to give a 
particular form of security, upon which G. 
and B., who were beneticially interested in 
demandiny it, did not insist; and that C.’s 
stock, whether actually issued in the form of 
a certificate or not, is bound by the agrec- 
ment, and he is entitled to it. 

Chater v. Sugar Rh. Co., 19 Cal. 219. 


111. The general rule, that a court of 
equity would not enforce a specific perform- 
ance of an agreement for the transfer of 
stock, applied particularly to public stocks, 
such as are commonly bought and sold in the 
market, and where exact compensation in 
damages could be awarded by a court of law. 

Treasurer v. Com. M. Uo., 23 Cal. 390. 


112. Where stock is of a peculiar and 
uncertain value, and whcre compensation 
in damages will not afford a party a full and 
adequate remedy, a court of equity will de- 
oree a specific performance. Id. 


113. In this state, courts of equity will 
decree a specilic performance of contracts for 
the einater of mining stocks, owiny to 
their fluctuating and uncertain value in 
market, and the ditliculty of substantiating 
by competent evidence what would be a 
proper measure of damages. ld. 


. L14. Where the action is for the recovery 
of certain shares of mining stock, and if 
those can not be had, then their value, and 
during all the time the defendants had an 
equivalent amount of said stock, one share 
thereof being equal in value to any other 
share: Held, that plaintiff was not entitled 
to the delivery of the particular shares of 
stock demanded. 

Hardenbergh v. Bacon, 33 Cal. 356. 


OF VERBAL CONTRACT. 


115. Where there has been such a part 
performance of a verbal contract of sale by 
the plaintiff, as to put him into a situation, 
which would operate asa fraud upon him, 
unless the verbal agreement should be en- 
forced, a specitic performance of the contract 
will be decreed. Tohler v. Folsom, 1 Cal. 207. 


116. If the lessee and lessor enter into 
a parol agreement with regard toa new lease 
of the premises the lessee is occupying, and 
the amount of rent to be paid by the lessce, 
and improvements made by him and to be 
made on the premises, and afterwards the 
lessee executes a lease in writing relating to 
the same subject-matter, containing terms 
varying from the parol agreement, a court of 
equity will not rescind the written lease and 
enforce the parol contract, nor, unless upon 
some equitable ground, as mistake, or fraud, 


will it reform the written lease to make it ! 


correspond with the parol contract. 
Ewald v. Lyons, 29 Cal. 550. 


117. A court of equity will not enforce a 
parol contract, if, after the same is made, the 
parties voluntarily enter into a written 
contract, differing in terms from the parol 
agreement, nor will it substitute the parol 
contract for the written one. Id. 


118. If a surveyor and another enter into 
a parol contract, by which the surveyor is 
to search for and survey swamp lands, and 
the other is to pay the first installment of 
twenty per cent. purchase money, and pro- 
cure a certiticate of purchase, and then deed 
one half to the surveyor, the services per- 
formed by the surveyor are not such part 
performance of the contract as to bring the 
case within the tenth section of the statute 
of frauds, and enable the court to decree a 
specific performance. 


ledwards v. Estell, 48 Cal. 194. 


119. If the owner of land makes a verbal 
agreement with another to lease him the 
same for one year, with the privilege of two 
years more, at an annual rent of six hundred 
dollars, and a lease is to be executed con- 
taining the usual covenants, and the lessee 
takes possession and pays the rent for the 
first year, the agreement is sufficiently cer- 
tain to support a decree against the lessor for 
a@ specific performance. 

Clark v. Clark, 49 Cal. 586. 

120. A court of equity will, in a proper 
case, enforce the specific perfomance of a 
a contract to execute a written lease cf 

and. MeGarger v. Rood, 47 Cal. 138, 


L21. In an action to enforce a parol azree- 
ment to execute a lease of land, where 
plaintuf has entered into possession and 
tarmed the land under the parol agreement, 
evidence on behalf of defendant that plaint- 
iff has not properly farmed the land is not 
admissible, because it does not tend to prove 
that there had not been such part perform- 
ance as takes the contract out of the statute 
of frauds. Id. 


122. Specific performance of parol con- 
tract—Purchaser in Good Faith—Conflict of 
Evidence—-Findings. 

Jones v. Bryan, 55 Cal. 478. 

123. A parol gift of land, followed by 
possession and improvement of the land by 
the donce, is so far executed as to entiile the 
donee to a specitic performance; but h-//, in 
an action of ejectment, by the grantee of the 
donor, the detense must be specially pleaded. 

Manly v. Howlett, 55 Cal. 94. 
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STAMP. 


1. A forged instrument, though unstamp- 
ed, may be used as evidence against the per- 
son charged with cominitting the forgery. 

People v. Frank, 28 Cal. 507. 


2. In order to defeat a recovery on an un- 
stamped note, it must appear that the stamp 
has been fraudulently omitted. 

Hallock v. Jaudin, 34 Cal. 167. 


3. An internal revenue stamp on a note, 
as prescribed by the federal internal revenue 
laws, is no part of the note. Id. 


4. On papers sent up on appeal from 
justices’ courts, no stamp is required un- 
der the act of congress requiring ‘‘ writs or 
otber process on appcal from justices’ courts, 
or other courts of inferior jurisdiction, to a 
court of record” to be stamped with a fifty- 
cent stamp. People v. Weston, 28 Cal. 639. 


5. The stamps which, by the provisions of 
the act, are required to be purchased from 
the state, are to be regarded in no other 
light than as a tax on the contract for 
passage, to be pail by the passenger. This 
is a regulation of commerce, within the 
meaniny of section 8, article I of the fed- 
eral constitution, and the act is unconstitu- 
tional and void. 


PLEADING, 1490, 1491. | Prosate, 60, 61. 


STARE DECISIS. 


1. In reference to mere matters of 
practice, involving no principle, it is safe 
to adhcre tu a rule lony established. 

Piercy v. Sabin, 10 Cal. 30. 


2. Tho conservative doctrine of «tare decisis 
was never designed to protect innovations 
upon settled principles of law. 

Aud v. Magruder, 10 Cal. 282. 


3. In the doctrine of stave decisia some of 
the authorities use the terms ‘‘a scries of 
decisions,” ‘‘an uninterrupted scries,” “a 

’ b 
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long-established rule,” and the like expres- 
sious; but we apprehend that the language 
was designed to imply not solely the age of 
the rule, but its permanent, settled, stable 
character. Hart v. Burnett, 15 Cal. 607. 


4. There is no principle which compels the 
observance of the doctrine of stare decisis, 
when a rule well settled and universally ac- 
quiesced in has been violated. 

Cohas v. Raisin, 3 Cal. 443. 

5, In construing statutes and the con- 
stitution, the rule is almost universal to 
adhere to the doctrine of satire decisin, 

Seale v. Mitchell, 5 Cal. 401. 


6. Though, on questions of practice, pre- 
vious decisions are entitled to very great 
weight, still a single decision, made with- 
out notice of a statute, and, in fact, setting 
aside the statute, can not be invoked as au- 
thority on the principle of stare decisis, 

Duff v. Fisher, 15 Cal. 375. 


7. Where a decision of this court was 
made several years ago, affirming the 
validity of a deed conveying a large amount 
of real estate, under which decision impor- 
tant rights may have been acquired, the 
court will not re-examine the grounds of the 
decision, but on the principle of stare decisis 
will allow it to ceed 

Heihn v. Courtis, 31 Cal. 398. 


8. Where important rights of property 
had grown up under a decision of the supreme 
court, and many years have elapsed since 
the same was rendered, and its correctness 
has been tacitly admitted in other cases, the 
question will not be reopened. 

Vassault v. Austin, 36 Cal. 691. 


9. When a rule by which the title to 
real property is to be determined has 
become established by positive law or by de- 
liberate judicial decision, its inherent cor- 
rectness or incorrectness, its Justice or in- 
justice, in the abstract, are of far less 
importance than that it should, itself, be 
constant and invariable. 

Smith v. McDonald, 42 Cal. 484. 


10. The doctrine of Call v. Hastings, 3 
Cal. 179, and Stafford v. Lick, 7 Id. 474, 
that a deed executed before the passave of 
the act concerning conveyances must, in 
order to prevail against a subsequent deed 
taken in good faith, and fora vaiuable con- 
sideration, be first recorded, afiirmed on the 
principle of stare decisis. 


Clark v. Troy, 20 Cal. 219. 


11. Lathrop v. Mills, 19 Cal. 513, decid- 
ing that the statute of March 26, 1856, lun- 
iting the time for commencing actions by a 
patentce was, in this respect, unconstitu- 
tional, affrined on the principle of stare de- 
cists. Pioche v. Paul, 22 Cal. 105. . 

12. A rule once established and firmly ad- 
hered to, ay work apparent hardship ina 
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few cases, but in the end will prove more 
beneficial than if constantly deviated from. 
Giblin v. Jordan, 6 Cal. 418. 


13. The judge who, from petty vanity, 
and for the sake of showing himself more 
wise and learned than his predecessors, 
would overturn a rule which for years has 
settled the rights of property, should be re- 
garded as the common enemy of mankind 
and unworthy of the high trust which had 
been contided to him. 

Welch v. Sullivan, 8 Cal. 188. 


14. The highest revard for the doctrine of 
stare deciaia does not require its observance 
when a plain rule of law has been violated. 

McFarland v. Pico, 8 Cal. 631. 


15. When the question upon which the 
judgment of this court depends is such as 
may be re-examined on writ of error by 
the supreme court of the United States, 
we will follow the rule of law with respect 
to such question laid down by the supreme 
court of the United States. 

Belcher v. Chambers, 53 Cal. 635. 


ConsTITUTIONAL Law, 70. 


STATE. 


1. State SovEREIGNTY. 
29. StaTe PRISON. 

49. STaTE CaPiIrAL 

63. Srate Library. 

55. MISCELLANEOUS. 


STATE SOVEREIGNTY. 


1. Sovereignty is a term used to express 
the supreme political authority of an inde- 
pendent state or nation. Whatever rizhts 
are essential to the existence of this author- 
ity are rights of sovereignty, as the right to 
declare war, to make treaties of peace, to 
levy taxes, to take private property for pub- 
lic uses, termed the right of emment domain. 

Moore v. Smaw, 17 Cal. 199. 

Fremont v. Flower, Id. 
. 2 In this country, this authority is vest- 
ed in the people, and is exercised through 
the joint action of the federal and state gov- 
ernments. To the federal government is 
deleyated the exercise of certain rights or 
powers of sovercignty; and the excercise of 
all other rights of sovereignty, except as 
expressly prohibited, is rescrved to tlic peo- 
ple of the respective states, or vested by 
them in their local governments. Id. 


3. To say that a state of tlic union is sov- 
ereizm, only means that she possesses su- 
preme political authority, except as to those 
matters over which such authority is dele- 
gated to the federal goveruiment, or prohibit- 


ed to the states; in other words, that she 
possesses all the rights and powers essential 
to the existence of an independent political 
organization, except as they are withdrawn 
by the provisions of the constitution of the 

nited Stutes. Id. 


4. Sovereignty is a unit that can not in 
its very nature be divided. It must reside 
with only one party, and the highest ulti- 
mate right to determine the limita and pow- 
ers of each must belong to that government 
with which ia found the supreme law of the 
entire nation. 

Warner v. Str. Uncle Sam, 9 Cal. 720. 


5. When congress admitted California as 
a state, the constituent members of the 
state, in their aygregate capacity, became 
vested with the sovereign powers of 
government ‘‘ according to the principles of 
the constitution,” and had the right to pre- 
scribe the qualifications of electo-s. 
People v. De la Guerra, 49 Cal. 311. 


6. Neither the state in its own person, 
nor as represented in its local subordinate 
governments, can be summoned to an- 
swer before its courts except by its own con- 
sent, nor can its property, In actions in rem, 
be so summoned. All suits and judgments 
brought and recovered in the state courts 
azainst itself or its subordinate governments, 
without such consent given, are void. 

People v. Doe, G., 36 Cal 220. 

Sec People v. ‘Talmage, 6 Cal. 258. 


7. The power to enforce a limitation upon 
the power of a state can not be construed to 
authorize congress to eularge the limitation 
if necessary to render it effectual. 

People v. Brady, 40 Cal. 198. 


8. Congress has not the power to nullify a 
law of the state, cither directly or by pre- 
venting its execution. Td. 


9. The government of the United States, 
in the face of the notorious occupation of the 
public lands in this state by her citizens, that 
upon the lands tiey have mined for gold, 
constructed canals, built saw-mil!s, cultivat- 
ed farms, and practiced every mode ot indus- 
try, has asserted no right of ownership to 
any of the mineral land3 in this state. 

Conger v. Weaver, G Cal. 54S. 

10. The mines of gold and silver in the 
public lands are as much the property of 
the state, by virtue of the sovereiznty, as 
are similar mines in the hands of a private 
proprietor. Hicks v. Bell, 3 Cal. 227. 


11. The state, therefore, has the sole right 
to authorize them to be worked, to pass laws 
for their reguiation, to license miners, and 
athx such terms and conditions as she may 
deem proper to the freedom of their use. Id. 


12. The United States, as owner of land 
Within the limits of the state, only occupies 
the position of any privat2 proprietor, 
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with the exception of exemption from state 

taxation. Id. 
Overruled in Fremont v. Flower, 17 Cal. 

218; Doran v. C. P. KR. R. Co., 24 Id. 257. 


13. The state has an absolute right to con- 
trol, regulate and improve the navigable 
waters within its jurisdiction, as an attrib- 
ute of sovereisnty. 

(:unter v. Geary, 1 Cal. 462. 

14. The absolute right of a state to con- 
trol, rezulate, and improve the navigable 
waters within its jurisdiction is an attrib- 
ute of soverciznty which can not be disputed, 
and this right may be delegated to individu- 
als cither in uw natural or corporate ay: 


15. The state holds complete sovereignty 
over hcr navigable bays and rivers; and 
although her ownership is by the law of na- 
tions and the common and civil law, attrib- 
uted to her for the purpose of preserving the 

ublic easement or right of navigation, there 
is nothing to prevent the exercise of her 
power in certain cases to destroy the ease- 
ment, in order to subserve the general good, 
which, when done, subjects the land to pri- 

vate proprietorship. 
Eidridge v. Cowell, 4 Cal. 81. 


16. The federal government has not only 
the right of emineut Gomain, but the fce 
and the prime and uncontrolled right of dis- 
position of the territory, all of which are 
attributes of sovereignty. 

Puople v. Folsom, 5 Cal. 373. 

17. Sovereiznty can never be in abeyance, 
and until there was some local government 
organized, either by the people of the terri- 
tory or some other competent authority, the 
United States, upon the doctrine of neces- 
sity, succeeded to and represented the 
government of Mexico, so far as the sane 
could be exercised within the purview of the 
constitution. 


18. The sovereign power may, in dispos- 
ing of lands, annex such conditions toa 
grant as it sees tit; and in such case a re- 
striction against alienation, inserted in a 
grant and authorized by law, will not be held 
void on the ground that it is against the 
policy of the law. 

Sunol v. Hepburn, 1} Cal. 274. 


19. The ownership of the precious met- 
als found in public or private lands is not 
one of the rights of sovereignty which the 
United States held in trust for the future 
state. Such ownership stands in no different 
relation to the severcignty of a state than 
that of any other property which is the sub- 
ject of barter or sale. 

Moore v. Smaw, 17 Cal. 200. 
Fre:nont v. Flower, ld. 

20. By the common law the right to the 
mines of precious metals wes not an inci- 
dent of sovereignty, but a personal pre- 


rogative of the king, which could be alien- 
atcd at his pleasure. Id. 


21. On the formation of this state, the title 
to water property passed to this state. 
Chapin v. Bourne, 8 Cal. 296. 


22. The right of the state to lands under 
water, where the tide cbbs and flows, is 
founded upon her sovereign control over the 
easement or right of navigation; where, there- 
fore, the easement is destroyed, the right of 
the state ceases, except to prosecute for we 
presture, and have the casement restored. 

Giuy v. Hermance, 5 Cal. 74. 

23. The city can not set up a right in the 
state to defeat a claim against her. If her 
right, title, and interest in the property has 
been sold by the sheriff, and the state has 
any rigut, the latter can assert it when sh 
chooses to have it ascertained. | 

Smith v. Morse, 2 Cal. 524. 


24. The state has the most perfect right 
to determine what shall constitute evi- 
dences of title, as between her own citizens, 
to all lands within her boundaries, and con- 
gress has no power to interfere therein. 

Nims v. Palmer, 6 Cal. 8. 


25. Money is not the species of property 
which the sovereign authority can authorize 
to be takcn in the exercise of its right of 
eminent domain. 

Burnett v. Sacramento, 12 Cal. 83. 


26. Each state is supreme within its own 
sphere, as an independent sovereignty. 
Peuple v. Coleman, 4 Cal. 46. 
27. By well-settied rules of construction 
the right of the state tu regulate commerce 
ly concurrent with that of congress, with the 
understanding always that all state regula- 
tions inconsistent with those of the federal 
government on this subjuct give way. — Id. 


28. The right and jurisdiction to deter- 
mine finally aJl controversies between her 
citizens, and all conflicting claims to property 
within her limits, is an essential element of 
soverelynty, which was possessed by each 
state before the advoption of tle constitution, 
and this right was not surrendered by that 
compact. Ferris v. Coover, 11 Cal. 175. 


STATE PRISON. 


29. The objection to the contract with 
Estill, under the act of the twenty-tirst of 
March, 1856, that it contained stipulations 
for the release of claims held by Estill 
against the state, thereby inercasing the 
amount of the monthly payments, can not 
be raised at this late day, three years hav- 
ing elapsed since the execution of the con- 
tract, and it having been in part performed 
on both sides, and thus acquiesced in and 
atiirmed. State v. McCauley, 15 Cal. 430. 

30. The fact that the contract with Estill 
was signed by the commissioners with their 
individual names, and not with the name of 
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the state, does not make it defectively exe- 
cuted. The contract purports in its body to 
be between the state, acting by the commis- 
sioners under the act of March 21, 1856, of 
the one part, and Estill of the other, and is 
signed by the commissioners with the atlix of 
‘* Board of state prison commissioners.” 
This makes it the contract of the state and 
not of the commissioners. Id. 


31. Upon this point, the rule applicable 
to contracts of a private character ditfers 
from the rule governing contracts made by 
agents of the government. Such public 
avents are presuined to contract, not per- 
sonally, but officially, within the sphere of 
their duties. Id. 

32. The act of March, 1856, having au- 
thorized the commissioners to execute a lease, 


without prescribing any specific form, or | 


containing any restrictions as to assigning, 
and the lease being in its terms assiyzuable, 
and no objections to this form of contract 
having been made at the time, it is tov late 
to interpose them after the contract has been 
acted upon on both sides, and thus adopted 
and approved. The personal liability of the 
assiznor continued after his assigninent to 
McCauley. ‘The security of his bond was not 
impaired thereby. ld. 


33. If some of the covenants of the lease 
do not bind the assignee, the state can not 
have relief on that ground. She can claim 
no greater exemption than an individual 
from the consequences of an unwise contract. 

Li. 

34. The state can not rescind the contract 
made with Estill for breaches of the cove- 
nants of the lease by him and his assignee, 
so long as she herself is in default. 


35. One party can not violate a contract 
himself, and then seck to rescind it on the 
ground that the other party has followed his 
example. Id. 

36. Nor, when the contract has been in 
part performed, and the parties can not be 
restored to their original position, can the 
right of rescission exist. Id. 


37. In this case, the state being in de- 
fault in making the monthly payinents un- 
der the contract as they became due, and 
for months previous to this suit refusing to 
pay at all; not oflering to make restitution 
of the property received of the lessee, or pay 
the value of the claims relinquished by him 
at the execution of the contract, or to pay 
what the complaint shows to be now due; 
and it not bemg possible to restore Estill 
and McCauley to their original position, they 
having been in possession of the prison for 
nearly three years, and having performed 
valuable services, can not claim in equity a 
rescission of the contract. ke 

38. It is too late for the state to complain 
that the contract did not exact of the lessee 


security against breaches thereof, other than 
the bond of two hundred thousand dollars 
required by the act of March 21, 1856, or 
did not reserve to the state the right to re- 
enter and resume possession of the premises, 
and control of the prisoners, whenever she 
deemed proper. Id. 


39. Conceding that the board of state 
prison directors have power to enter into 
contracts for the employment of convict 
labor, that power must he limited by the re- 
quirements of the act creating the board and 
prescniLing its powers and duties. 

Porter v. Haight, 45 Cal. 631. 


40. The board of state prison directors 
have no power under said act to enter into 
any contract for the employment of convict 
labor that would deprive it in any degree of 
the full and exclusive coutrol of the pris- 
oners and prison labor, or of the prison 
grounds, buildings, and property. Id 


41. If the board of state prison directors 
enter into a contract for the employment of 
convict labor, which is not void under the 
above rule, they have the right to terminate 
it whenever in their judgment the proper 
exercise of the powers conferred upon them 
may require it. Id. 


42. Whether the exigency of a particular 
case requires the board of prison directors to 
annul a contract they have made for the 
employment of convict labor is a question 
which addresses itself to their cece: 
and their determination in the matter is in 
the nature of a judicial and not of a minis- 
ferial act, and for which, if they act without 
fraud or malice, they do not incur personal 
lability. Id. 

43. A contract entered into by the agents 
of the state, upon a subject within the con- 


-stitutional control of the legislature, may be 


allirmed by the state by legislation, indirectly 
referring to the contract, or proceeding upon 
its assumed validity. Direct legislative ac- 
tion, in terms designating and athrming the 
contract, is not necessary. 
McCauley v. Brooks, 16 Cal. 11. 
44. In the act of April 7, 1856, ap propri- 
ating moncys to defray the expenses of the 
prison up to March 28, passed after a copy 
of the contract with Estill had been trans- 
mitted to the senate, the legislature recog- 
nized the existence, and, in eflect, the validity 
of the contract, in the provision that no per- 
son should receive any pay for supplies fur- 
nished under any contract with the directors 
of the prison, until he surrendered such con- 
tract and released the state from all hability 
for such supplies ‘‘furnished atter the leasing 
of said prison by the board of commissioners, 
under an act passed at this session of the 
legislature.” Id. 
45. The contract is not from month to 
month, but for the entire term of tive ycars, 
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the payments by the state to be mace in 
monthly installments. The consideration 
advance.l by the lessee for these payments is 
not merely the services rendered cach month. 
It consists of buildings erected and other im- 

rovements made. ‘These were not intended 

or any particular month, but for the entire 
term. ‘The expenses of them can not be ap- 
portioned out and considered as belonging to 
one or more months rather than others. 
These cxpenses probably absorbed the re- 
ceipts of many months, and for reimburse- 
ment the lessee undoubtedly looked to the 
general profits from the entire contract. 
Again, large claims against the state were 
relinquished by the lessee as part of the con- 
sideration of the payments by the state, not 
of one or of several months, Lut of the entire 
term. To the general profits of the whole 
term the lessee looked, as furnishing the 
equivalent for the relinqguishment. Again, 
the lessee, or the other parties representing 
him, were entitled to the labor eg convicts; 
and the profits of that labor, in the mauu- 
facture of brick or othcrarticles of commerce, 
during the period the partics were excluded 
from the prison, may have exceeded the en- 
tire expenses of keepiny the prison. Id. 


46. If the state desire to resume the pos- 
session of the state prison, and the control of 
the convicts, she can do so only in one way, 
by compensation, as is required in all cases 
where private property is taken for public 
use. The ieamehioli interest is as much prop- 
erty for which compensation is to be fade 
before it can be subjected to the uses of the 
state, as are lands held in fee. If the state 
has cause of complaint from the mismanage- 
ment of the prison, or any disregard of the 
stipulations of the contract, she must seck 
her redress, as individuals in like cases are 
required to do, by proceeding upon the bond 
executed as security for the performance of 
the contract. Id. 


47. State of California v. McCauley, 15 
Cal. 429, deciding the act of March 26, 1856, 
appointing a board of state prison commis- 
sioners, to be constitutional, and the contract 
enterec into by said board, in behalf of the 
state, with Estill, and the assignment thereof 
to McCauley, to be valid and binding upon 
the state, atlirmed. Id. 


48. Any wrongs to the state, from mis- 
manavcment of the prison, or from disregard 
of the stipulations of the contract, must be 
redressed by proceeding upon the bond exe- 
cuted as security fur the performance of the 
contract. Id. 


49. The contract only gives the right to 
have the warrants paid out of the moneys in 
the treasury not otherwise appropriated. 
When the warrants are presented to the 
treasurer, it will be his duty to apply to 
them the unappropriated moneys in the 
treasury, and to continue to apply such 


moneys as they are from time to time re- 
ceive, until the warrants are fully paid. Id. 


APPEAL, 113. LEGISLATURE. 
ConTRAcT, 285. Parties, 124, 173, 
LAND. 174. 


STATE CAPITAL. 


49. City of Sacramento declared to be the 
capital of the state. 
Vermule v. Bigler, 5 Cal. 23. 


50. The act of February 4, 1851, removin 
the seat of government to Vallejo, declarec 
to be constitutional. Id. 


51. This act operates as an absolute re- 
moval, and can not be defcated by the breac 
of subsequent conditions. Id. 


52. After the first removal, a majority of 
the legislature might at any time rewove the 


capital. Id. 
STATE LIBRARY. 


S53. The board of trustees of the state 
library are authorized to draw from the state 
treasury, at any time, all the moneys therein 
belonging to the library fund. 

State Library v. Kenfield, 55 Cal. 488. 


54. Bills for books purchased for the state 
library are not claims within the meaning of 
section 660 of the political code, and nced not 
be presented to the board of examiners. Id. 


MISCELLANEOUS. 


55. The act of May 1, 1854, which creates 
the office of state printer, and requires the 
controller to draw his warrant on the treas- 
ury for such sums as may be due the state 
printer, is not a specific appropriation. 

Redding v. Bell, 4 Cal. 333. 


56. A man dealing with state securities is 
not bound to search the books and records of 
state otiicers before buying claims against the 
state. State v. Wells, 15 Cal. 336. 


57. The controlier may decline to audit 
the accounts of the state printer, even after 
they have been approved by the board of ex- 
aminers, if he is of opinion that the work has 
not been correctly computed, or that it con- 
tains items which are not a legal charge 
avainst the state. 

Springer v. Green, 46 Cal. 73. 


58. Warrants drawn by the controller of 
state, delivercd to the payecs thereof and by 
them indorsed in blank, were presented by 
the holders to the state treasurer, and on 
payment were delivered to him. They were 
afterwards stolen from the oflice of the treas- 
urer. The warrants, on their face indicating 
a just and legal claim against the state, came 
into the hands of defendants, ignorant that 
they had been stolen. Defendants present 
thei to the treasurer, and in leu thereof re- 
ceive state bonds payable to bearer, under the 
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funding act of 1857, and part with them. 
The stute sues for the bonds or their value: 
Meld, that the action does not lie; that de- 
fendauts, having received the bonds bona fide 
and without fraud, for warrants apparently 
ood avainst the state, are not habie in this 
orm of action. Statev. Wells, 15 Cal. 336. 


59. The mere reception of the bonds, 
though issued by mistake, does not render 
defendants liable. Id. 


60. Bonds so issued are negotiable, and 
bind the state, in tac hands of an innoccnt 
assiznee, qd. 


61. The acceptance by a collector of taxes, 
of a warrant, is not a liquidation of the debt, 
but the receipt of it by the state treasurer, 
from the collector, would be a liquidation, for 
which the treasurer would be responsible. 

Scofield v. White, 7 Cal. 400. 


62. The county government is a part of 
the state government, which is sovereign. 
The state government, neither in its general 
nor local capacity, can be sued by her cred- 
itors or made amenable to judicial process 
except by herownconsent. Her creditors 
must rely solely upon her good faith as to the 
time, mode, and manner of payment. 

Sharp v. Contra Costa Co., 34 Cal. 284. 


63. In the absence of any statute to that 
effect the state can not be sued, and a 
judyment ayainst her is erroncous. 

People v. Talmage, 6 Cal. 258. 


64. Neither the governor, nor the attor- 
ney-gencral, has any power to bind the state 
by a contract to procure the advice of coun- 
sel as to the rights of the state in certain 
property. Id. 


65. Services performed for the state under 
such acontract might he the subject of relief 
at the hands of the legislature, but are not a 
legal cause of action. Id. 


66. The state, in the contemplation of 
our theory of constitutional government, can 
have no interest in asking anything but that 
which is right; nor can she allow her agents 
to do so. She is as much interested in pro- 
tecting the individual citizen as in protect- 
ing the mass; so that to address judicial pro- 
cess to the agents of the state does not im- 
plead the state herself. 

Nouzues v. Douglass, 7 Cal. 74. 


67. In a case where a citizen claims to be 
injured by an alleged failure of a state oflicer 
to do his duty, the state is nota formal party 
to the record nor responsible for costs in any 
event. Nor if the oflicer had failed to do Ins 
duty, can the state be injured by the de- 
cision of the court. Neither can she be in- 
jured if the oflicer does his duty, and is sus- 
tained by the court. ld. 


Const. Law, 242, | State, 49-52, 
243, 255. | 
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STATE, 53, 54. 


CoNSTITUTIONAL 
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APPEAL, 274, 38l1- | New TRIAL, 278-457. 


386, 391, 392. 
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163. 


Suxmons, 76. 
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LAND, 323-341. 
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STATUTES. 


1. GENERAL Laws. 

32. Loca. Laws. 

43. PrivaTE ACTs. 

44. RULES oF CONSTRUCTION, 


118. Title of an Act. 

126. Approval by Governor, 

128. Vimein Statute. 

131. Amendments. 

133. Particular Words and Phrases. 
146. Petrospective Statutes. 

149. When Statutes tuke Liffect. 

150. temedial Slatutes. 


158. REPEAL. 
158. Jn General. 
166. By Implication, 


GENERAL LAWS. 


L. The clause in the act requiring the ac- 
tion of the board of examiners to be sub- 
mitted to a vote of the people in a contin- 

ency does not make the act any the less a 

w. The act took effect as a law imme- 
diately, and was not dependent on the action 
of any other body. 

Blanding v. Burr, 13 Cal. 343. 


2. Section 14 of the general corporation 
law of April 22, 1850, making the directors 
of a corporation jointly ani severally liable 
for the excess of the debts of the corporation, 
over and above the amount of capital stock 
actually paid in, being a statute creating a 
forfeiture, or imposing a penalty, is to be 
- strictly construed. 

Irvine v. McKeon, 23 Cal 472. 


3. Where a criminal statute is changed 
between the time of the commission of the 
offense and conviction, but contains a saving 
clause to the effect that it shall not apply to 
the trial of offenses committed prior to the 
amended act, the punishment of the prisoner 
must be regulated by the old law. 

People v. Gill, 7 Cal. 356. 


4. The best rule of interpretation of the 
statute (see facts) is to follow the established 
policy of the government from its origin, 
which is to make elective all officers of the 
state, counties, and cities, at the shortest 
period which the convenience of the public 
will permit. People v. Brenhain, 3 Cal. 477. 


§. The statute, so faras it affects the elec- 
tion of 1558, only applies to such offices as 
were to become vacant in January, 1859, 
and this is evident as well by the terms of 
the act as the unreasonableness of supposing 
that the legislature meant to authorize an 


election several years in advance of the time 
when the office was to be filled. 
People v. Weller, 11 Cal. 77. 
6. The practice act of April 29, 1851, is 
prospective in its operation, and to give it 
aretrospect beyond the time of its passaye 
would be in violation of all settled rules of 
construciion. 
Thorne v. San Francisco, 4 Cal. 127. 


7. Where an act amending the lawsof : 


practice is passed, to take effect at some 
future time, judicial proceedings, inter- 
mediate between the passage and the time of 
taking effect, are governed by the old law. 
Reddington v. Waldon, 22 Cal. 185. 
8. Statutes for acquiring the jurisdiction 
of the person by publication of summons 
must be strictly construed. 
Forbes v. Hyde, 31 Cal. 342. 


9. Statutes fixing the time for the filing of 
papers are merely directory. 
Wood v. Fobes, 5 Cal. 62. 


1O. The fourteenth scction of the practice 
act was intended to apply to suits in equity, 
and not to actions at law. 

Andrews v. Mok. Hill Co., 7 Cal. 330. 


LL. The act of 1861, amending section 422 
of the practice act so as to pertit parties to 
testify on their own behalf, was approved 
May, 1861, but by a general did not go into 
effect until sixty days after its passage. In 
an action tried on the thirteenth day of 
July, 1861, the defendants were admitted as 
witnesses on their own behalf, in accordance 
with the provisions of the amendment, to 
which plaintitis excepted: J/e'd, that this 
was error, for which a judgment in favor of 
defendants must be reversed. 

Reddington v. Waldon, 22 Cal. 185. 

12. The eighth section of the act concern- 
ing courts of justice, which provides that 
when a ‘‘judginent or order is reversed or 
modified, this court may make complete 
restitution of all property and rizhts lost 
by the erroneous judgment or order,” docs 
not cover the case of a judgment for the re- 
covery of money. It applics only to those 
cases where the judgment operates upon 
specific property in such a manner that its 
title is not changed, as by directing the pos- 
session of real estate, or the delivery of docu- 
ments, or of particular personal property in 
the hands of defendant, and the Tike. 

Farmer v. Rogers, 10 Cal. 33.5. 


13. A law relating to the subject-matter 
of an order male by the lower court previous 
to its passage, will not affect the decision of 
the supreme court on an appeal trom the 
order. The decision in the appellate court 
must be whether the order was correct or 
erroneous at the time it was made. 

State v. McGlynn, 20 Cal. 233. 

14. The act of March 1564, allowiny 
an cppeal from a judgment in cases of parti- 
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tion, ‘‘which determines the right of the 
several parties and directs partition to be 
nade,” is not retroactive so as to apply to 
such judgments which had already been en- 
tered. Gates v. Salmon, 28 Cal. 320. 


15. The word ‘‘ representative” uscil in 
the three hundred and nincty-third section 
- of the practice act, as amended in 1863, ap- 
plies to the executor or administrator of the 
estate of the deceased person, and also to 
the person or party who has succeeded to 
the right of the deceased, whether by pur- 
chase or descent, or operation of law. 

Davis v. Davis, 26 Cal. 23. 


16. The statute which provides a way in 
which the father of an legitimate child 
may make the child his heir, being in deroga- 
tion of the common law, must be strictly 
construed. Pina v. Peck, 31 Cal. 359. 


17. The act of May, 1853, docs not violate 
that clause of the feleral constitution which 
guarantees to the citizens of each state the 
same privileges and immunities which they 
are cntitled to in their own state. 

People v. Coleman, 4 Cal. 46. 


18. The revenue law of 1854 authorized 
the payment of a portion of the taxes in 
contro.lcr’s warrants. The acts of 1855 and 
1856 provide for the funding of the state 
debt, and the collection of the revenue in 
cash, and forbids the treasurer to liquidate 
any of the debt, except as therein provided: 
Lield, that the act of 1854, allowing payment 
in warrants, was thereby repealed. 

Scotield v. White, 7 Cal. 400. 


19. Though the legislature can make such 
disposition of accruing revenue as it deems 
proper, a construction of a statute which 
would impair the rights of third partics will 
always be unwillingly adopted, in the ab- 
sence of express words to that effect. 

People v. Williams, 8 Cal. 97. 


20. The exception by name of certain 
counties of the stzte from the operation of 
certain provisions of the general road law of 
1801, limits the exception, by implication, to 
the counties specitied. 

Perry v. Ames, 26 Cal. 372. 


21. The act of 1856 assumes to divest the 
rights of the parties in property, vested in 
them by laws existing at the time they ac- 
quired the property, and, further, it denies 
the owner the right to the rents and protits 
of land, accruiny prior to the date of a patent, 
although the patent is but a declaratory af- 
firmance of a pre-existing, valid, and ac- 
acknowledged fact. Billings v. Hall, 7 Cal. 1. 


22. A motion against a sheriff and his 
sureties, under the provisions of the ninth 
section of the “ act concerning sheriffs,” 
passed April 29, 1851, isa summary proceed- 
ing, in derogation of the rules of the common 
law, and is penal in its character; and for 


these reasons the act must be strictly con- 
strued. Wilson v. Broder, 10 Cal. 486. 


23. An act of the legislature legalizing 
assessments for taxes for the fiscal year end- 
ing on the tirst day of March is not void be- 
cause the constitution provides that the fiscal 
year shall commence on the first day of July, 
but the word ‘‘ fiscal” in the act may be 
treated as surplusage. 

People v. Todd, 23 Cal. 181. 


24. The statute of enrollments (27 
Henry VIII, ch. 16) has never been in force in 
this state. Chandler v. Chandler, 52 Cal. 267. 


25. Whether the statute of uses (27 
Henry VIII, ch. 16) has never been in force 
in this state. Quere ? Id. 


26. If it is claimed that a statute is not 
correctly published, or if the fact of its pas- 
sage is denied, the question is to be tried 
and determined by the court as one of law, 
and can not be put in issue and tried as one 
of fact. Sherman v. Story, 30 Cal. 253. 


27. An act of the legislature, properly 
enrolled, authenticated, and deposited 
with the secretary of state, is a rec- 
ora which conclusive evidence of the pas- 
sage of the act, and that the act passed 
as enrolled. Id. 


28. Neither the journalsof the legislature, 
nor the bill as originally introduced, nor the 
amendments attached to it, nor parol ev- 
idence, can be received in order to show 
that an act of the legislature, properly en- 
rolled, authenticated, and deposted with 
the secretary of state, either did not be- 
come a law in accordance with the pre- 
scribed forms, or did not become a law as 
enrolled. Id. 


29. The validity of a public act of the 
legislature is in no respect impaired by the 
knowledge or ignorance at the time of the 
action of the legislature in passing it, on the 
part of the parties who inay be affected by 
its operation. 

Oakland v. Carpentier, 21 Cal. 642. 


30. Where a statute is in affirmance of 
the common law itis to be construed as 
was the rule by that law. 

Baker v. Baker, 13 Cal. 87. 


31. An act which purports on its face to 
be, and is in fact, a special act, can not be 
converted into a general act, by a declara- 
tion of the legislature in another act, that it 
shall be considered a general act. 

San Francisco v. 8S. V. W. W., 48 Cal. 493. 


LOCAL LAWS. 


32. The authority by act of the legislature 
to erect a court-house and jail would nee- 
essarily embrace the power to purchase the 
land on which to erect them. 

De Witt v. San Francisco, 2 Cal. 289. 

33. If the term public improvements 


~ 
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in the amended charter could be construed 
to extend to commercial speculations, then it 
would be in violation of said section of the 
constitution, as it would be granting powers 
to a corporation by a special act for other 
than municipal purposes. 

Low v. Marysville, 5 Cal. 214. 


34. The act authorizing the county re- 
corder of Yuba county to be paid out of the 
county treasury for certain speciticd services 
contains no words which raise the presump- 
tion that he was to be allowed a preference 
over other creditors. 

People v. Williams, 8 Cal. 97. 


35. The act of March, 1851, commonly 
called the San Francisco water-lot act, 
siiould be construed favorably to the city, 
and includes all land within the boundaries 
fixed by the survey referred to in the act. 

Hyman v. Read, 13 Cal. 444. 


36. By an act passed in 1855, constables 
in El Dorado county were allowed the same 
fees as sheriffs for like setvives in criminal 
cases. In 1859 an act was passed allowing 
the sheriff of that county tifty cents per mile 
for travel in making an arrest. In 1560, by 
a special act inaking no reference to consta- 
bles, the sheriff in that county was made a 
salaried otlicer, and allowed no fees, section 
15 providing that all former acts ‘‘ conflicting 
wiih the provisions of this act are hereby re- 
pealed so far as they relate to the said sev- 
eral oflicers herein named.” In 1862 an act 
amendatory of the act of 1860 was passed, 
the second section of which provided, as an 
amendment to section 8 of the original act, 
that two deputies should be allowed the sher- 
iff, and that ** the said deputies or other ofli- 
cers performing such service should receive 
twenty cents per mile in crininal cases for 
each mile actually traveled in going only; 
and section 5 of which declared that ‘* so 
much of any acts or parts of acts as ure in- 
consistent with the provisions of this act are 
hereby repealed: Jre/d, that the last act ap- 
plied to constables, and repealed all the pro- 
visions of former acts in reference to their 
milvage m criminal cases, and that they are 
entitled therefore to only twenty cents per 
mile for travel in such cases. 

Simonton v. Il] Dorado, 22 Cal. 554. 


37. The provisions of a statute which pro- 
vide for taking the lands of private per- 
sons for road purposes must be strictly fol- 
lowed, and the act must be strictly construed. 

Curran v. Shattuck, 24 Cal. 427. 

38. Where, in one section of a statute, it 
is provided that the respective boards of su- 
pervisors of Sulano and Lake counties shall 
meet, etc., ‘fand upon the receipt of the re- 
port of the viewers,” ctc., ‘to declare the 
road as located by the viewers thereof, a pub- 
lic highway,’ and in the succeeding section 
of the act it is provided that ‘* when the re- 
port of the viewers shall have been received 
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and a), proved, the said boards of supervisors 
shall declare the road open,” ete.: //edd, that 
the exercise of judgment, if not discretion, is 
required to approve the report. 

People v. Lake, 33 Cal. 487. 


39. The act of May I, 1851, authorizing 
“the funding of the floating debt of the 
city of San Francisco,” is substantially a 
trust deed whereby she agrees, on a valuable 
consideration, to place in the hands of certain 
trustees so much of her revenue and prop- 
erty, to be applied by the trustees to the re- 
demption of her obligations, in the mode and 
according to tue terins of her agreement. 

People v. Bond, 10 Cal. 563. 

40. The act being of this character, it was 
not competent for the legislature to substan- 
tially change its terms, without the sanction 
of the creditors. Ta. 


41. If an act both authorizes and empow- 
ers and makes it the duty of a board of su- 
eae to contract for a map, it will not 

construed as mandatory. 
Bowers v. Sonoma, 32 Cal. 66. 


42. The thirty-ninth section of the act con- 
cerning courts of justice provides that ‘‘the 
clerk of the supezior court shall be elected 
at the next municipal election of the city of 
San Francisco, and thereafter every two 
years, by the legal electors of the city of San 
Francisco, and shall hold his office for the 
term of two years from and after his election.” 
At the time of the passave of this act, the 
municipal and general state elections were 
helt on the same day in September. The 
four_h section of the ainended charter of San 
Francisco provides that the municipal elec- 
tion shall be held on the fourth Monday in 
May in each year, and at an election held at 
this time, the relator was clected: //eld, that 
by the thirtieth section of the amended char- 
ter the legislature intended that the clerk of 
the superior court should be elected at the 
municipal election on the fourth Monday in 
May, aud the relator was therefore properly 
elected. People v. Haskell, 5 Cal. 357. 


PRIVATE ACTS. 


43. An act of the legislature confirming 
sales of land before then made by a board 
of fund commissioners, which sales conveyed 
no title for want of power in the board, 1s a 
private statute of which the courts wil 
not take notice as evidence of title, unless 
offered in evidence. 

Ellis v. Eastman, 32 Cal. 447. 


RULES OF CONSTRUCTION. 
In General. 


44. When two laws are passed on the 
same day in relation to the same sul jcct- 
matter, they are to be read togctier as if part 
of the same act. 

People v. Jactison, 59 Cal. 427. 
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45. It is a well-settled rule of construc- 
tion that statutes upon the same subject- 
matter must be construed together, ani 
that a gencral provision must be controlled 
by one that is special. 

People v. Wells, 11 Cal. 329. 

46. Two statutes upon the same subject- 
matter, passed at different times, which are 
én peri materia, Must be read and con- 
strued as one act. 

MeMinn vy. Bliss, 31] Cal. 122. 
Merrill v. Gorham, 6 Id. 41. 
People v. Broadway W. Co., 31 Id. 33. 


47. Where two sections of a law relate 
to the same matter, both are to be read to- 
gether, in order to ascertain the intent of 
the legislature. 


Taylor v. Palmer, 31 Cal. 240. 


48 Where a law is capable of two con- 
structions, that one must be adopted 
which will preserve the sense as well of the 
several parts, as of the whole act. 

San l’rancisco v. Kelsey, 5 Cal. 169. 


49. Whierc a statute is ambiguous, such 

a construction will be given tu it as not to 
deprive a party of a substantial right. 

People v. Hodgdon, 05 Cal. 72. 


S50. An act authorizing a person to sell 
the real estate of an infant will not be 
coustrued ag freeing such person from the 
supervision of the probate court under the 
yeneral laws, untess its language clearly and 
explicitly requires such construction. 

Paty v. Smith, 50 Cal. 153. 

51. An act attempting to validate a void 
asses3smcnt on a lot in a city fur a street 
improve:nent, if it has that effect, does not, 
by relation, make the assessment valid as of 
the date when it was levied, but only vali- 
dates it at the date of the passaze of the act. 

Reis v. Gratl, 51 Cal. 86. 

52. Sections 3233 and 3254 of the polit- 
ical code, which relate to labor and mate- 
rials on public buildings, seem to refer ex- 
clusively to the buildings of the state. 

Babcock v. Goodrich, 47 Cal. 488. 


53. The laws passed at the session of 
1871-72 must prevail over the cudes which 
were adopted at the same session. Id. 


54. Language in a statute conferring 
franchises on a corporation, which is not 
free from doubt, is to be construed to the 
benetit of the public rather than to that of 
the curporation. 


Ss. V. W. W. v. 8. F., 52 Cal 111. 


55. Thic passave of a certain preamble and 
resolution by the board of supervisors 
heid not to be the exercise of the judicial 
function; it was an attempt to make law, 
not to render a judyment under the existing 
law. S. V. W. W. v. Bryant, 52 Cal. 132. 


SG. An act authorizing and empowering a 
board of supervisors of a city to keep its 


streets clean by employing men and carts 
for that purpose, and by using the labor of 
persons sentenced or conuniticd to the house 
of correctivn, does not compel the board to 
adopt the system which it provides for. 
Veed v. Maynard, 52 Cal. 459. 
57. If such act does not repeal a former 
act empowering said bourl tuo keep the 
streets clean in such mode and manner as 
it may dcem best, the board, after its pas- 
sage, may still exercise its discrevion as to the 
mode anti manner of cleaning. Id. 


58. If, upon the face of an act, the levis- 
lative intent is ambiguous, a judicial retfer- 
ence may be had to the title of the act to 
assist in determining its meaning. Id. 


59. The act of March 4, 1870, is not 
mandatory, but permissive; and in solvin 
the question, the whole and not detached 
portions of it must be considered. 

Harris v. San Francisco, 52 Cal. 553. 

60. The words ‘‘authorized and empow- 
ered to appropriate, allow, and order paid 
out of the general fund,” etc., do not show 
an intention that the act should be man:!a- 
tory. Id. 

GL. Until the claim had been allowed and 
ordered pzid by the board of supervisors, 
neither the auditor nor treasurer had au- 
thority to act. Id. 


62. Under the fourth section of the act of 
April 1, 1876 (cited in the opinion), ‘‘to pro- 
vide for a supply of water for tho uni- 
versity and for the asylum for the deaf, 
dumb, and blind,” the power to approve or 
disapprove of the appraisal, made under the 
act, is vested in the governor, and his dis- 
cretion in the matter can not be conitrolied 
by mandamus, 

Berryman v. Perkins, 55 Cal. 488. 


63. The act of March 27, 1874 (stats. 
1873-4, p. 711), authorizing and requiring 
the board of supervisors of the plaintitf to 
sell at public auction all of Channel street 
and Mission creek, except so much thereof 
as mizht be required for a street and sewer, 
and providing that the deed of the mayor to 
the purchaser of any lot, should vest the 
title in such purchaser, did not operate as a 
grant to the plaintilf. 
San Francisco v. Ellis, 54 Cal 72. 
64. On May 1, 185], the legislature passed 
two acts, one to regulate procecdin zs in crim- 
inal cases, the other to regulate tees in otiice, 
both fixing the fees of the clerk in criniinal 
cases, and essentially different: //e‘d, that 
the latter act must govern, as the sul,ject 
of fees was the sole object of that act, and 
the fixiny of fees in the former act being a 
mere incident, the main purpose of the act 
being to regulate criminal procee.liays. 
obbins v. Yuba Co., 5 Cal. 414. 
65. If a part of an act which is not sub- 
ject to constitutional objectiuns can be sep- 
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arated from the remainder, such part may be | action for the conversion of personal prop- 


coforced, recardiess of the remaining sec- | erty, toan arbitrary presumption of 


tions. houd v. McCargar, 49 Cal. 117. 


66. The forty-fifth section of the revenue 
act of 1&G1, relating to the effect of a deed 
of land sold for taxes, has not been repealed. 

Mayo v. Haynie, 50 Cal. 70. 

67. Statutes of the several states, reg- 
ulating remedies by means of judicial pro- 
ceedin:’s, are to be understood as intended to 
apply only to proceedings in the courts of the 
particular state where adopted, unless it 
clearly anpears they were intended to havea 
wider scope. Majors v. Cowell, 51 Cal. 478. 


68. A state statute regulating remedies 
and proceedings in courts, will not be con- 
etrued as furnishing remedies to suitors in 
federal courts, unless it clearly appears from 
the statute that it was intended to have that 
effect. Id. 


69. If a claim against a county is barred 
by the statuto of limitations, and the leg- 
islaturc passes an act requiring the board of 
supervisors to act upon and reject or allow 
it, notwithstanding the bar of the statute, 
tic act doc3 not have the celfect of legalizing 
the claim, if it is illegal. 

Domingos y. Sacramento Co., 51 Cal. 608. 

70. Althoush a statute may be condition- 
al, sothatits taking effect may depend 
upon a sulsequent event which may be 
name init, yet this event must be one which 
shall proiuce such a change of circumstances 
that the law-makers, in their own judgment, 
ean declsre 14 wise and expedient that the 
law siall take effect when the event shall 
occur. Lx Parte Wall, 48 Cal. 279. 


71. When the legislature passes a law, it 
must pass cutire!y upon the question of its 
expecicncy; and it can not say that a law 
sha! be dcemed sad aguas provided that the 

pie afterwards, by a popular vote, declare 
it to be expedient. Id. 


72. A statute to take effect upon a subse- 
quent event must, when it comes from the 
hands of the legislature, be a law in presenti 
to take effect in yuturo. On the question of 
the expediency of the law, the Veeiaturs 
must cxcrciscitsown judgment, definitelyand 
finally. Id. 

73. The rule that penal statutes must 
be strictly construed has been abolished in 
this state by the penal code. 

People v. Soto, 49 Cal. 67. 


74. Section 2390 of the political code, 
which authorizes cither of disagreeing par- 
tics as to damages for drifted lumber to 
select ‘‘two disinterested citizens of the 
county, who may hear proofs and determine” 
the damaes, does not impose any duty on 
either party, because it does not propose an 
intelligible mode of selecting appraisers. 

Flanders v. Locke, 53 Cal. 21. 
7S. The right to resort, at the trial of an 


det- 
riment was not, previous to the trial at 
which the presumption would have arisen, a 
‘right acquired ” within the meaning of sec- 
tion 286 of the amendments to tie civil code, 
which took cirect July 1, 1574. 
Tully v. Tranor, 53 Cal. 274. 
76. The commencement of an action be- 
fore the ‘‘amendments” took effect was not 
a ‘proceeding taken” within the meaning 
of the section aforesaid. Id. 
77. The volume of statutes continued 
in force, published by the code commission- 
ers, has not received the levislative sanction, 
and is not, therefore, authority. 
Needham v. Thresher, 49 Cal. 392. 


78. To determine the true interpretation 
of the terms of a doubtful or ambiguous 
section, it is proper to read it in connection 
with others in the same aet dealing with the 
same general subjcct. 

People v. White, 34 Cal. 183. 

79. The intent or proper construction cf 
an act of the legislature which took effect 
upon the contingency of reeviviny a msjor- 
ity of the votes of the electors of a munici- 
pal corporation, is not to be determined by 
the views entertained of its provisions by 
the electors when they adoptel it. 

French v. Teschemaker, 24 Cal. 518. 


80. Courts will uphold where it is possible 
a contemporaneous interpreta:ion of a 
statute under which interpretation rights of 
property have for many years been acquired. 
Will of Warfield, 22 Cal. 51. 
81. Statutes should be construed accord- 
ing to what appears to be the intention of 
the legislature, and even though two stat- 
utes relating to the same subject Ibe not in 
terms repugnant or inconsistent, if the lat- 
ter statute was clearly intended to prescribe 
the only rule which siould govern, it wiil be 
construed as repealing the original act. 
Sacramento vy. Bird, 15 Cal. 294. 
82. The motives of a member of the 
legislature in moving, or of the body of 
which he is a member, in passing a legisla- 
tive act, is Not a proper subject of judicial 
inquiry. Harpending v. Haiyht, 39 Cal. 189. 
83. In construing a statute. it is an in- 
variable rule to start out with the assump- 
tion that some effect is to be given, if 
possible, to every provision of the law to 
be construed. 
People v. Waterman, 31 Cal. 412. 
Souter v. Sea Witch, 1 Id. 162. 
San Francisco v. Kelsey, 5 Id. 169. 
Smith v. Nandall, 6 Id. 47. 
Seabury v. Arthur, 28 Id. 142. 
Appeal of N. B. & M. R. Co., 32 Id, 499. 
Burr v. Dana, 22 Id. J1. 
Gates v. Salmon, 35 Id. 576. 
Cheever v. Hayes, 3 Id. 471. 
People vy. Southwell, 46 Id. 139. 
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84. It is a universal rule of construction | cute all laws according to their true intent 


that courts must find the intent of the 
legislature in the statute itself Unless 
some ground can be found in the statute for 
restraining or enlarging the meaning of its 
general words, tlicy must receive a gencral 
construction, and the courts can not arbi- 
trarily subtract from or add thereto. 

Tynan v. Walker, 35 Cal. 634. 


85. In the construction of statutes for the 
purpose of ascertaining the legislative intent, 
regard is to be had not so much to the exact 
phraseology in which that intent has been 
expressed, as to the general tenor and 
scope of the entire legislative scheme em- 
bodied in the statute. 

Palache v. Pacitic Ins. Co., 42 Cal. 418. 


86. If it appears from the language of an 
amendatory act, and of the act which is 
amended, that by the words ‘‘ board of 
underwriters,”’ used in the former, the 
legislature meant ‘‘ board of fire underwrit- 
ers,” the court will construe it as intended. 

In re Bulger, 45 Cal. 553. 
Iu re Merrill, Id. 

87. In construing a statute, all parts of 
the act must be considered, in order to 
ascertain from the whole what was the real 
intent of the legislature. 

People v. San Francisco, 36 Cal. 595. 


88. Although it may appear from the first 
section of an act that it was not intended to 
be mandatory, yct if the other provisigns 
of the act are wholly inconsistent with this 
hypothesis, the act will be held to be man- 
dacory. Id. 


89. The rule of the common law, that 
penal statutes should receive a strict con- 
struction in favor of lim upon whom a 
penalty was to be inflicted, has been abro- 
gated by the cods, which has constituted 
itself, in this respect, its own interpretcr. 

Ex parte Gutierrez, 45 Cal. 429. 
People v. Soto, 49 Id. 67. 

90. Statutes should be so construed as to 
avoid absurd results, not within the evil 
to be remedied, and evidently not within the 
contemplation of the legislature. 

People v. Turner, 39 Cal. 370. 


91. In construing a statute, the sections 
must be taken together, and that interpreta- 
tion should be placed upon the language, 
which will give the particular section utility 
and cflect, make it compatible with common 
sense, and the plainest principles of justice. 

Burnham v. Hays, 3 Cal. 1165. 

92. The consideration of the justice or 
policy of a statute, and its effect upon the 
general welfare of the state, is addressed to 
the discretion of the legislature, and, having 
been decided by the legislature, is not a 
proper subject of judicial inquiry. 

dillinga v. Hall, 7 Cal. 1. 

93. It is the duty of the courts, to exe- 


and meaning; that intent, when collected 
from the whole and every part of the stat- 
ute taken together, must prevail, even over 
the literal sense of the terms, and control 
the strict letter of the law, when the letter 
would lead to possible injustice, contradic- 
tion and absurdity. 

Ex parte Ellis, 11 Cal. 


94. The meaning of an act is to be ascer- 
tained, not from the G@ebates which took 
place on its passage, but from the language 
of the act. 

McGarrahan v. Maxwell, 28 Cal. 75. 


95. The reason and intention of the law- 
giver will control the strict letter of the 
law in interpreting the same, when to adhere 
to the strict letter would lead to palpable in- 
justice, contradiction or absurdity. 

Knowles v. Yeates, 31 Cal. 82. 


96. Statutes in derogation of the com- 
mon law should be construed strictly, espe- 
cially when they open a door to fraud. 

Hotaling v. Cronise, 2 Cal. 60, 
People v. Buster, 11 Id. 215. 

But sce Ex parte Gutierrez, 45 Cal. 429; 

Turner v. Tuolumne W. Co., 25 Id. 397. 


97. Opinions expressed by individual 
legislators upon the object and effect of 
particular provisions of an act under discus- 
sion, are entitled to little weight in the con- 
struction of the act. The intention of the 
legislature must be sought in the language of 
the act, and the object expressed or apparent 
on its face. Leese v. Clark, 20 Cal. 387. 


98. The primary rule in the construction 
of laws is to so read them as to give force 
and ctiect to the intent of the legislature, 
and when the object of a law is to subserve 
some purpose in which the public are inter 
ested, courts will hold a provision to be man- 
datory or directory, as will best subserve 
that purpose. 

Calaveras Co. v. Brockway, 30 Cal. 325. 


99. If a section in an amendatory or sup- 
plementary act refers toa section of the 
act amended or supplemented by number, 
and the section referred to does not express 
the legislative intent, but another section is 
found which does express that intent, the 
reference will be treated as being made to 
the latter section. 

People v. King, 28 Cal. 2635. 

100. When a statute assumes to specify 
the effects of a certain provision, courts will 
presume that all the effects intended hy the 
law-maker are stated. 

Perkins v. Thornburgh, 10 Cal. 189. 
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LOL. In construing a particular section 
of a statute, it should be considered 
together with the other sections, ani its 
language so interpreted as to give to it 
utility and efiect, and to make it conipatible 
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with common sense and the dictates of jus- 
tice. Cullerton v. Meal, 22 Cal. 95. 


102. The general rule is that a proviso 
which is clearly repugnant to the body of 
an act is void. But, in construing statutes, 
itis the duty of the court to reconcile, if 
practicable, apparently conflicting provis- 
ions, so as to carry into cffect the inten- 
tion of the legislature as it appears from the 
whole act, and from contemporancous le-vis- 
lation. Pond v. Maddox, 338 Cal. 572. 

103. If it clearly appears, from all the 
sources of interpretation, that a provision of 
a statute was inserted through inadvert- 
ence, it will be disregarded. Id. 


104. The act to prohibit lotteries, ctc., 
passed April 24, 1861, and the act to aid 
the mercantile library association of San 
Francisco, passed February 19, 1870, are not 
repugnant in the sense of the rule which 
would construe the last act as a repeal of 
the first. Ex parte Smith, 40 Cal. 419. 


105. Where an act of the legislature rec- 
ognizes the existence of a general law upon 
any subject, and attempts to create an 
exception, the exception is not repugnant 
to the gencral law, or if it be, it is only to 
the extent of the exception. Td. 


LO6. Legislative acts compelling munici- 
pal bodics to make improvements of a 
local character, may not only be passed, but 
will receive ag liberal a construction as other 
acts. Peuple v. San Francisco, 36 Cal. 595. 


107. Lezislative enactments, or municipal 
ordinances, ‘‘to prohibit noisy amuse- 
ments, and to prevent immorality,” are not 
repugnant to the constitution of the United 
States, nor to the constitution of the state. 

Ix parte Sinith, 38 Cal 702. 

108. The seventeenth subdivision of sec- 
tion 433, article VI of the political code, 
repeals the provision of section 6 of the act 
of 1569-70, in respect to the duty of the 
controler to draw warrants in payment of 
salaries of the tide land commissioners. 

Stratton v. Green, 45 Cal. 149. 


109. If a statute providing for the organ- 
ization of a new county contains no pro- 
visions in relation to official bonds, they 
must be given in conformity to the general 
law upon that subject. 

People v. Ross, 38 Cal. 76. 

110. The act of the legislature of this 
state (stats. 1867-8, p. 70S), allowing those 
who have put improvements on lands of 
the United States, to remove the same 
within s:x months after the lands shall have 
become the private property of any person, 
in so far as it relates to improvements which 
are a part of the realty, 1s void, because in 
conflict with the act admitting this state into 
the union. Collins v. Bartlett, 44 Cal. 371. 

111. There is a typographical error in 
the statutes of 1S51, pase 443, section 31. As 

37 


printed, said section repeals the act of April 
22, 1850, concerning railroad corporations. 
The enrolled act only repeals the third chap- 
ter of said act of April 22, 1850. 

Brewster v. Hartley, 37 Cal. 15. 


112. The second section of the act of 1865S, 
“for the encouragement of 8 lik culture,” 
shows that the act of 1866, on the same sub- 
ject, was not repealed for all purposes; but 
so much of it was left in force as was for the 
benefit of those who had, at the time of the 
passage of the act of 1868, already planteil 
mulberry trees under the encouragement of 
the act of 1506. 

Atty. Genl. v. Board of Judges, 38 Cal. 291. 


113. By the act of 1866, it was the inten- 
tion of the legislature to give for cach farin 
or assemblage of mulberry trees of the age 
of two years—amounting to five thousend or 
more—a premium of two hundred and fifty 
dollars. Jd. 


114. Under that act, the state board of 
judges had no jurisdicticn to allow a pre- 
mium for a half of a plantation; orto subdivide 
a plantation, anddenominate cach subdivision 
a plantation, and award a premium therefor. 


Id. 


115. An act which provides that it shall 
be the duty of the board of supervisors, 
Within a certain time, to proceed and Ict a 
contract for a local improvement, and pre- 
scribes what the improvement shall be, leav- 
ing nothing to the discretion of the board, is 
mandatory on the board. 

People v. Supervisors, 36 Cal. 595. 


116. The act of 1868, providing for the 
election of supervisors in Sacramento 
county, repealed so much of the act of 1563 
as authorized an election to be held for three 
of the districts in 1869, and the ballots cast 
at that clection for supervisors for those three 
districts were void. 

Christy v. Supervisors, 39 Cal. 3. 


117. A statute declaring that a board of 
supervisors shall not be sued in any action 
whatever, but that it may be proceeded 
avainst by mandamus, does not change the 
essential nature or oflice of the writ itself. 

Tilden v. Sacramento Co., 41 Cal. 6OS.. 


Title of an Act. 


118. It is well settled that the title of an 
act is no part of the law itself, althoueh it 
may be referred to in case of doubt to ascer- 
tain the intention of the legislature. 

Cohen v. Barrett, 5 Cal. 195. 

119. The title of an act can not be used. 
to 1estrain or control any positive provision 
of the act, but where the meaniny of the 
body of the act is doubtful, the title may be 
resorted to as a means of ascertaining the 


intention of the legislature. 
Flyun v. Abbott, 16 Cal. 358.. 
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120. The title of an act in cases of doubt 
may be referred to as tending to elucidate 
the intent of the legislature, but it is never 
permitted to control the body of the act. 

People v. San Francisco, 36 Cal. 595. 


121. While the title of an act will not 
control the languaye of the statute in the 
body, it may be referred to as tending to 
explain the intention of the act when the 
language is doubtful. 

Barnes v. Jones, 51 Cal. 303. 


122. The head-notes to the chapters and 
titles in the practice act are entitled to more 
consideration in explaining the intention of 
the diferent sections, where the lan zuage is 
doubiful, than the title of the entire act. Id. 


123. While the title can not be resorted to 
to control the body of a statute, yet in 
doubtful cases it may be referred to as an 
aid in construing doubtful clauses; and as the 
act in question 1s cntitled ‘‘an act to confer 
additional powers,” etc., it may be inferred 
that additional powers only were intended to 
be given, and that it was not the intention of 
the legislature to compel the board of super- 
visors to allow a claim without examination. 

Harris v. San Francisco, 52 Cal. 553. 

124. When the language of an act is plain, 
the title can not be resorted to for the pur- 
pose of restraining that language. 

In re Boston M. & M. Co., 51 Cal. 624. 


125. In construing statutes, resort is 
sometimes had to the title, as tending to 
throw some light upon the intention of the 
legislature, in very doubtful cases; ut, 
in any case, it is entitled to but little weight, 
and is never allowed to enlarge or control 
the languge in the body of the act. 

Hayar v. Yolo Co., 47 Cal, 222. 


Approval of Statutes. 


126. The constitution provides that if any 
bill presented to the governor (having passed 
both houses of the legislature) shall not be 
returned within ten days after it shall have 
been presented to him, Sundays excepted, 
the same shall become a law im like manner 
as if he had signed it, unless the legislature, 
by adjournment, prevent such return. 

Price v. Whitman, 8 Cal. 412. 


127. In approving a statute, the executive 
acts as a component part of the law-making 
power, and his power of pe ceases on 
the adjournment of the legislature. 

Fowler v. Peirce, 2 Cal. 165. 


Time in Statute Directory. 


128 Where time is prescribed to a public 
body in the exercise of a function in which 
the public is concerned, the time designated 
is merely directory, unless there are negative 
words restraining the exercise of the power 
to that time. Tuohy v. Chase, 30 Cal. 524. 


129. Where an act of the legislature con- 


tains no provisions limiting its operation 
upon any contingency, and it is impussible 
to take the initial step in its execution with- 
in the time prescribed in the statute: //e(d, 
that the provision in respect to the time of 
taking said step is directory merely. Where 
a statute specifies the time at or within 
which an act is to be done, it is usually held 
to be directory, unless time is of the essence 
of the thing to be done, or the act contains 
negative words, or shows that the designa- 
tion of the time was intended as a limitation 
of power, authority, or rizht. 
People v. Lake Co., 33 Cal. 487. 
130. Provisions in a statute in regard to 
the time within which an act is required to 
be done, are generally to be construed as di- 
rectory, but such a construction is improper 
where a consequence is attache tu a failure 
to comply with the statute. 
Shaw v. Randall, 15 Cal. 384. 


Amendments. 


131. A general statute, controlled in some 
of its provisions by a subsequent special 
statute, is revived by the amendment of the 
latter, intended to give effect to the former; 
and though the first statute gave jurisdic- 
tion to a court which could not constitution- 
ally exercise it, the act becomes etiectual by 
an amendment, passed still later, transfer- 
ring the jurisdiction to the proper body. 


- 


People v. Phenix, 6 Cal. 92. 


132. Under the constitution of this state, 
the amendment of a statute operates as an 
absolute repeal of the old statute or scction 
so amended, even if the amendment takes 
nothing away from the old law, but merely 
adds a proviso in certain cases. 

Billings v. Harvey, 6 Cal. 381. 


Particular Words and Phrazes. 


133. Where the statutes use words and 
phrases of a well-known and detinite mean- 
ing in the law, they are to be expounded in 
the same sense in the statute. 

Harris v. Reynolds, 13 Cal. 514. 


134. In construing laws, words not 
technical will be presumed to have been 
used in the sense in which they are under- 
stood by those for whom the laws are made. 

Sprague v. Norway, 31 Cal. 173. 

135. The words of astatute must be inter- 
preted according to their common accep- 
tation. Quigley v. Gorham, 5 Cal. 418. 


136. In construing statutes, the rule is 
that general words are controlled by specific 
exceptions, Lucas v. Payne, 7 Cal. 92. 

137. It isa rule of construction of stat- 
utes that some effect, if possible must be 
given to every word, and certainly to every 
distinct provision of the act. 

Langenour v. l'rench, 34 Cal. 92. 

138. When two acts are in pari materia, 
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or one is an amendment of the other, it will 
be presumed that a word used in a certain 
sense in the first act was used in the same 
senso in tho subsequent one. 

Robbins v. O. R. R. Co., 32 Cal. 472. 


139. In construing statutes words are to 
be taken in their usual and popular sense, 
unless they have a well understood tech- 
micsal meaning; and if practicable, effect 
should be yiven to all the words and provis- 
ious of the statute. 

Appexl of Houghton, 42 Cal. 35. 

140. The words ‘“‘ final and conclusive,” 
in the act of 1870, apply to the county court 
only, and dv not prohibit an appeal to the 
suprenie court. Id. 


141. The courts will not permit an erro- 
neou3 punctuation of a statute in printing 
it, to have the effect of giving it an absurd 
construction. 


- Randolph v. Bayue, 44 Cal. 366. 


142. Thewnrds ‘‘payments and offsets”’ 
are substantially equivalent in meaning to 
the words ‘‘ credits and offsets,” as employed 
in the tifth section of the act. 

Preston v. Sonora Lodge, 39 Cal. 116. 


143. A word repeatedly used in a stat- 
ute will bear the same meaning throughout 
the statute unless itis apparent that another 
meaning is intended. 

Pitte v. Shipley, 46 Cal. 154. 
Hoag v. Howard, 55 Id. 564. 

144. In a proceeding for a writ of manda- 
mus to compel the defendants to sell or fix 
the price of certain lots fronting on a new 
strect opencd through the marxet plaza of 
the city of San Jo3e, under the act of March 
4, 1873 (stats. 1877-93, p. 163): //e/d, that the 
statute did not enjoin upon the defendants a 
duty to sell the lots in question, but simply 
conicrred upon them the power to sell or not 
to sell, as they should deem best for the in- 
terests of the city. 

Coopers v. San Jose, 55 Cal. 599. 


145. The meaning of the terms ‘‘Allowed” 
and ‘‘ Provided ” construed. 
Schmitt v. Dunn, 55 Cal. 651. 


Retrospective Statutes. 


146. A statute should be construed s0 as 
to take effect upon future, and not upon past 
transactions; but with the exception of cases 
within proluibitory clauses, in state constitu- 
tions, or in the constitution of the United 
States, it is competent for a state legisla- 
ture to give toa statute a retroactive etlect. 

Von Schmidt v. Huntington, | Cal. 55. 

147. No statute should be so construed as 
to give it a retrospective effect to divest the 
rights of individuals vested previous to its 
pussage, or previous to the time the act took 
etlect, unless such intention be expressed in 
terms. Thorne v. San Francisco, 4 Cal. 127. 


248. Statutes should not be so construed 
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as to give them a retroactive operation, un- 
less it 13 clearly apparent that such was the 
intention. Gates v. Salmon, 28 Cal. 320. - 


149. Where a statute is declared to take 
effect from and after its passage, it takes cf- 
fect at the very moment of its approval by 
the governor; and for the purpose of «cter- 
mining the right to an office, it is compe- 
tent to inquire at what particular point of 
time in the day an act was approved by the 
governor. People v. Clark, 1 Cal. 406. 


Remedial Statutes. 


150. Where both the right and the remedy 
are given by statute, that remedy alone can 
be pursued. People v. Craycroft, 2 Cal, 243. 

151. Where a new right is created by 
statute, the party complaining of its viola- 
tion is confined to his statutory remedy, 
so far as the courts of common law are con- 
cerned. If, however, the right existed at 
common law, the remnedy provided by statute 
i3 merely cumulative. 


Ward v. Severance, 7 Cal. 126. 


152. Where a statute provides a remedy 
not known to the commo:1 law, and by 
which no personal notice to the person pro- 
ceeded against is required, the statute should 
receive a strict construction and not be ex- 
tended to cases which do not clearly fall 
within its language. 

Souter v. Sea Witch, 1 Cal. 162. 

153. Remedial statutes should be bene- 
ficially construed. . 

Kent v. Laffan, 2 Cal. 595. 


154. Remedial statutes must bo con- 
strued liberally, and where tlic meaniny is 
doubtful, it must be so construed as to ex- 
tend the remedy. 

White v. Tug Mary Ann, 6 Cal. 462. 
Cullerton v. Mead, 22 Id. 95. 


156. An act of a remedial character should 
receive, having due regard to the languaye in 
which it is expressed, a hberal construction, 
which will bring within its scope every case 
which comes clearly within its spirit and 
policy. Wallace v. Moody, 26 Cal. 387. 


157. The right to regulate the mode of re- 
dressing injuries belonys to the legislature, 
but when, under the semblance of a change 
of the remedy, a substantial existing right 
is defeated, impaired, or abridged, the act 
is null and void. Billings v. Hall, 7 Col. 1. 


REPEAL OF STATUTES. 
In General. 


158. Where the charter of an old 
hospital was repeuled, and a charter grant- 
ed toa new one, the officers of the former 
were directed to deliver to the trustees of the 
latter ‘‘all property, real and personal, held 
by them in trust for the old institution.” 
And the same act makes it the duty of the 
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new institution, ‘‘to pay out of an funds 
which may come into its hands, all of the 
debts which may be owing by the old one.” 
‘The new corporation is bound to pay all such 
debts, without regard to the sufficiency of 
the fund derived from the corporation. 
Johnson v. Hospital, 2 Cal. 319. 


159. Where a general repealing statute is 
vassed, and on the next day a supplementary 
ct is passed, excepting certain counties from 
the operation of the repeal, to a certain ex- 
tent: //e/d, that the case was a special one, 
and there being no doubt of the true inten- 
tion of the legi-lature, the supplemental act 
must be regarded asa part of the repealing 
act, and must be given the same effect as if 
passed on the same day. So held in the con- 
struction of the act of April 29, 1857, repeal- 
ing the then existing law concerning ex- 
sheriffs, as tax collectors, and requiring them 
to turn over the asscssment rolls to their 
successors, taken in connection with the act 
of April 30, excepting certain counties from 
the operation of the repealing law of the day 
previous. Manlove v. White, 8 Cal. 376. 


160. Where a statute repeals or super- 
sedes certain sections of a previous statute, 
a mere declaration in a still subsequent stat- 
ute that the repealing statute shall not repeal 
these sections, is not a law reviving them or 
enacting them. There can be no law with- 
out a legislative intent that it become a law; 
and such intent must be manifested by lan- 
guage declaring the legislative will. 

State v. Conkling, 19 Cal. 501. 


161. Where a statute contains a clause 
repealing all laws and parts of Jaws in 
confiict with its provisions, a previous act 
upon the same subject-matter, the material 
provisions of which are repugnant to and 
irreconcilable with those of the new act, is 
repealed by it, unless the terms of the subse- 
quent act show an intention to keep the 
previous one in force. 


People v. Grippen, 20 Cal. 677. 


1G2. An act containing a clause repealing 
all acts and parts of acts inconsistent with 
its provisions, but not repealing by name a 
eae act on the same subject-matter, 
eaves in force all such portions of the previ- 
ous act as are not in conflict with its provis- 
ions. People v. Durick, 20 Cal. 94. 


163. A repeal of a statute under which 
alone a right. of action exists, operates as an 
extinguishment of actions pending when 
the repeal takes effect, unless there is a sub- 
sequent law which enables the court to try 
and determine them. 

MeMinn v. Bliss, 31 Cal. 122. 

164. The repeal of an act repealing a for- 
iner act does not revive the former act, or 
give it any force or effect. To revive such 
former act it must be re-cnacted. 


165. When a gencral act applicable to all 
the counties of the state is repealed as to a 
particular county, and a still later act 
amends a section of said general act so 
partially repealed, such amendment does 
not apply to or affect the said particular 
county as to which the said original act had 
been before repealed. 

People v. Tyler, 36 Cal. 522. 
165a. The repeal of a statute effectually 
annuls all proceedings had under the act re- 
pealed, unless the obligation of a contract 
would thereby be impaired, or a vested right 
destroyed: Held, accordingly, that all the 
proceedings under the Rogers act, above re- 
ferred to, were annulled by the repeal of the 
act, and that therefore it would neither 
necessary nor proper for the court to proceed 
further with the case. 
Lamb vy. Schoottler, 54 Cal. 319. 


By Implication. 


166. The law does not favor repeals by 
implication, and where there is an apparent 
contlict between two acts, the court should 
reconcile them if possible, but if this can nut 
be done, then the last act must govern. 

Scofield v. White, 7 Cal. 400. 

People v. S. F. & 8. J. R. Co., 28 Id. 254. 


167. A statute may be repealed by impli- 
cation; and where a subsequent act is re- 
pugnant to a prior one, tie last operates, 
without any repealing clause, as a repeal of 
the first; and where two acts, passed at dif- 
ferent times, are not in terms repugnant, yet 
if it is clearly evident that the last was in- 
teniled as a revision or substitute of the tizst 
it will repeal the first to the extent in which 
its provisions are revised or substituted. 

Pierpont v. Crouch, 10 Cal. 315. 


168. And as there is no necessary re- 
pugnancy between the specific provisions 
of the sixth article of the act of 1854, taxing 
consizned goods, and the general language 
of the act of 1857, taxing all property with- 
in the state, with certain exceptions, and as 
the legislature has not in direct terms re- 
pealed said sixth article, the two acts must 
be construed together and effect given, if 
possible, to both. 

Crosby v. Patch, 18 Cal. 458. 


169. Where a subsequent statute repeals 
in direct terms certain sections of a former 
statute, upon the same general subject, it is 
equivalent to a declaration that the remain- 
ine sections shall be in force, there being no 
necessary repugnancy between such remain- 
ing sections and the subsequent statute. 1d. 


170. Cases cited upon the rules applicable 
to the repeal of statutes by unplication, Led. 


171. A statute may be repealed by ex- 


i press words, or by necessary ag eee 
‘The latter takes place whenever 
bf 


x¥ SUDSE- 


People v. Lunt, 41 Cal. 435.) quent legislation, it Lecomcs apparent that 
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the legislature did not intend the former act | JupGMENT, 66, 83, 88. 


to reniain in force. 


Christy v. Sacramento, 39 Cal. 3. | Mistake, 17. 
172 An act of the legislature is repealed | PLEADING, 64, 464, 


by a subsequent act, when it appears from 
the last act that it was intended to take the 
place of or repeal the former, and when the 
two acts are so inconsistent that effect can 
not be given to both. 
Ex parte Smith, 40 Cal. 419. 
Estate of Wixom, 35 Id. 320. 
People v. Burt, 43 Id. 560. 
173. If there are two acts for the asscss- 
ment and collection of a tax, and by one, a 
notice of the election to vote, it must be 
poste: ten days, aud published two weeks, 
and the tax is not to exceed one dollar and 
tifty cents on the hundred dollars, and by 
the other the notice is to Le posted twenty 
davs, and published three weeks, and the 
rate of taxation is not to exceed seventy 
cents on the hundred dollars, the two acts are 
repuznant, and the latter repeals the foriner. 
People v. Burt, 43 Cal. 560. 
174. If a section of an act is amended 
and published at length in a subsequent act, 
and the original section isagain amended 
apd published at length in a still later act, 
which repeals the first amendatory act, the 
last act 18 only an amendment of the original 
section, although it does not refer to the 
firat amendatory act except in the repealing 
clause. Kimball v. Supervisors, 46 Cal. 19. 
175. An act authorizing the board of su- 
pervisors of a county to levy and co‘lect, for 
county schoo! purposes, a rate of taxation 
which will produce an amount not exceeding 
a given sum, and which rate may be as high 
as fifty cents on the one hundred dollars, is 
in corfiict with, and repealed by, a subse- 
quent act passed for the whole state, in 
which it is provided that the board of super- 
visors of each county shall annua!ly levy a 
school tax not exceeding thirty-tive cents on 
each one hundred dollars of the property in 
the county. People v. Sargent, 44 Cal. 430. 


176. Section 3891 of the political code, 
which declares that the provisions of the 
code with respect to revenue must be con- 
sirued as if passed on the last day of the ses- 
sion of 1671-2, has the eflect to repeal all 
acts passed at the session of 1871-2, con- 
ceiming revenue, except acts amendatory of 
or carrying into effect the codes. 

Mitchell v. Crosby, 46 Cal. 97. 

177. The repeal of an act effects a repeal 
of an act amendatory of the act repealed. 

Hemstrcet v. Wassum, 49 Cal. 273. 
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265, 281, 300. INsurnANCE ComMiIs- 
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STATUTE OF FRAUDS. 


1. PerRsonAL PROPERTY. 
1. Validity of Sale—Effect as to Credit- 


ors. 


29. Delivery and Change of Possession, 
48.  Seyreyation of Property. 
66. When Void as to Creditora Only, 
75. Evidence of Fraud as to Creditors. 
84. Sales not within the Statute. 
88. Fraudulent Assignment of Personal 
Property in Trust. 
93. Fraudulent Mortyages of Personal 
Property. 
102. ConTRACTS FOR SALE OF PERSONAL 


PROPERTY — MEMORANDUM 
WRITING. 

108. Sates or REAL PROPERTY. 

116. ConTRaActTs FoR SALE oF REAL Prop- 


IN 


ERTY. 

142. OTHER CONTRACTS WITHIN THE STAT- 
UTE. 

142. Parol Contracts. 

149. Agreements to Answer for the Debt 
of Another. 

173. Agreements in Fraud of Creditora. 

175. - Miscellaneous Provisiona. 


PERSONAL PROPERTY. 
"alidity of Sale—Effect as to Creditors. 


L. In order to constitute a valid sale of 
personal property ayainst creditors, there 
must be, according to the statute of this 
state, an immediate delivery thercof, ac- 
companied by an actual and continued 
change of possession. 

Samuels v. Gorham, 5 Cal. 226. 


2. A sale of personal property, to be valid 
against creditors, must be accompanied by 
actual and continued change of posses- 
sion. Whitney v. Stark, 8 Cal. 514, 


3. The statute of frauds only requires an 
actual and continued change of posses- 
sion as a protection against creditors and 
subsequent A aca of the vendor. 
aige v. O’Neal, 12 Cal. 483. 
Samuels v. Gorham, 5 Id. 226. 
Montgomery v. Hunt, 5 Id. 366. 
Chenery v. Palmer, 6 Id. 119. 
Stewart v. Scannell, 3 Id. $0. 
Vance v. Boynton, 8 Id. 554. 
Bacon v. Scanneil, 9 Id. 271. 
Malone v. Plato, 22 Id. 103. 
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4. A sale of personal property without 
delivery is not absolutely void, but only so 
as to creditors and subsequent purchasers. 

Visher v. Webster, 13 Cal. 58. 


5. A sale of property, however fraudulent 
as to creditors, is good as between the 
parties to the sale. 

Montgomery v. Hunt, 5 Cal. 366. 

6. Every sale of property and personal 
chattels is good between the parties, and 
can not be attacked for fraud except by 
a creditor who has recovered judgment and 
taken out execution against the vendor, 
which has been returned unsatisfied, in 
whole or in part, with the single statutory 
exception of an attaching creditor, and his 
remedy being unknown to the common law, 
he must show affirmatively that his attach- 
ment has been properly issued, under the 
statute, before he can attack the sale. 

Thornburgh v. Hand, 7 Cal. 554. 


7. A sale of property by a debtor, even if 
void as against creditors, is good as be- 
tween himself and his vendee, and all 
the world except his creditors. And such 
sale can not be attacked by a creditor merely 
from the fact that he is a creditor, but only 
when he has a judgment establishing his 
debt, and an execution issued thereon, or 
has some process regularly issued, as in the 
case of attachment authorizing a seizure of 
the property. Bickerstaff v. Doub, 19Cal. 109. 


8. Where W. agreed to sell a team and 
wagon to T., he to have the use thereof to 
draw wood to be delivered to W., and by 
iim to be credited at the market price on 
the price of the team and wagon (the prop- 
erty to belong to W. until so paid for) and 
tho performance of the contract was entered 
upon by T.: Held, that the contract is valid; 
that until a negiect or refusal by T. to com- 
plete the performance, W. could not have 
reclaimed the property, nor could the sheriff, 
under an execution against him, until then 
aeize it. Id. 

9. Held, further, that the sheriff could 
not question the transfer unless it were made 
to hinder, delay, or defraud creditors, 
and then he must produce both judgment 
and execution. : Id. 


10. The transfer of said property by said 
sale from C. to S., even if fraudulent, was 
good against all the world except creditors; 
and even a creditor at large could not attack 
it. Sexey v. Adkinson, 34 Cal. 346. 


AL. Where the plaintiff bought eight hun- 
dred sacks of flour, on storage in a ware- 
house, which stood therein as a separate 
pile, and the number of sacks of which was 
ascertained by counting the outside rows, 
and the number in the pile marked on one of 
the sacks, and it was thus delivered to the 
purchaser, who permitted it to remain in the 
same place, where it was several days after- 
wards attached as the property of the vend- 


buys it dona 
and holds it 


or: Held, that the delivery was sufficient, 


and the sale valid. 


Cartwright v. Phenix, 7 Cal. 281. 
12. If A. sells his property to B. in con- 


sideration of so much money to be paid 


by B. to C., though the money is to be paid 


by or out of a sale of the goods, the con- 
tract is not void. There is no difference in 
such case between paying to A. and paying 


to A.’s order or creditor. 
Wellington v. Sedgwick, 12 Cal. 409. 
13. Where a vendee of personal property 
e, takes possession openly, 
exclusive possession for 
a year or more, and afterwards puts the 
property into the possession of the vendor, 
as attorney in fact of the vendee, this qual- 
ified possession of the vendor docs not, asa 
matter of law, show the sale to be fraudu- 
lent and void as against the creditors of the 
vendor. Stevens v. Irwin, 15 Cal. 303. 


14. All the statute requires is that de- 
livery must be made; the vendee must 
take actual Deaton the possession must 
be open and unequivocal, carrying with it 
the usual marks and indications of owner- 
ship by the vendee. The possession must be 
continuous, not taken to be surrendered back 
again, not formal, but substantial. But it 
need not necessarily continue, indefinitely, 
when it is bona fide and openly taken, and is 
kept for such a length of time as to give 
general advertisement of the status of the 
property, and the claim to it by the vendee. 

id. 

15. The principle decided in Stevens v. 


Irwin, 15 Cal. 506, that, to make a sale of 


personal property good azainst creditors of 
the vendor, the vendee must take actual 
possession; that the possession must be 
open and unequivocal, having the usual in- 
dications of ownership by the vendee so as 
to notify the world of his claims, and that 
this possession must be continuous, etc., af- 
firmed. Engles v. Marshall, 19 Cal. 320. 

16. The court below did not err, in in- 
structing the jury that the facts showed no 
valid sale for want of such change of pos- 
session of the property as the statute of 
frauds requires. Id. 


17. In order that a verbal contract for the 


—— — oo 


purchase of goods or chattels at a price ex- | 


ceeding two hundred dollars may be saved 


from the operation of the statute of frauds | 


by a delivery, there must be a transfer of 
possession evidenced by acts, and not by 
words merely. Malone v. Plato, 22 Cal. 103. 


18. Where, after an alleged verbal agree- 
ment for the sale of a pair of horses, they 
remained in the seller's livery stable, 
where they had beeu previously kept: /Hetd, 
that proof of a direction by the purchaser to 
the seller to keep the horses m the stable for 
him, or of any other language of that im- 
port, was insuificient to show such a delivery 


ee eee i oe 


STATUTE OF FRAUDS. 1383 


nn OOOO 


as is required by the thirteenth section of the and the vendee then sells to a third per- 
statute of frauds. Id. | son, in whose hands the goods are attached 


19, Where the vendor of goods is not at | by # creditor of the first vendor, and the 
the time in possession, the transfer is an creditor, in an action against the sheriff, at- 
‘‘assignment” within the meaning of that | tacks the sale as a fraud on creditors, this 
terin in the tifteenth section of the statute of admits the validity of the sales as between 
frauds, and an actual and continued change the vendors and vendees, and the creditor 
of possession is required equally as in case must show that the second vendee was a 


ot a sale by one in pvsseasion. party to the fraud. The burden of proving 
Weil v. Paul, 22 Cal. 492. the fraud is on him; and the questions 


whether the second vendee had notice of the 

ai se reed Py loo alien fraud of the first sale, or was an innocent 
ies ie ane neither creditors nor subse- purchaser, or whether the second vendve paid 
quent purchaSers of such vendors. a valuable consideration, have no application 


ae ; to the case. Such questions apply only toa 
Paige v. O'Neal, 12 Cal. 483. | case where property is purchased by such 
21. The sale of personal property unac- 


fraudulent representations as will vitiate the 
companied by immediate Gelivery and | sale between the vendor and vendee. 
continued change of possession, as required 


; 88! t ; Thornton v. Hook, 36 Cal. 223. 
by section 3440 of the civil code, is void as to 
creditors, notwithstanding the fact that the 
yendee obtains possession before the levy is 
made by the creditor. 
Watson v. Rogers, 53 Cal. 401. 


22. G., the owner of cattle and horses, 
rented land of L, and kept the cattle and 
horses on the land, in Sutter county, and P. 
worked for him. G. owed L. ona note given 
April 29, 1872. June 7, 1872, G. and P. 
went to Sacramento and delivered L. some 
hogs on the debt. The next day G. sold to 
P., and to R., his brother-in-law, his cattle 
and horses for one thousand eight hundred 
dollars, and all three of the parties started 
with the cattle and horses for Big valley, 
Siskiyou county, G. riding on a horse, and 
his family following behind in a wagon hauled 
by one of the horses sold by G. When about 
thirty miles from the place of starting, the 
cattle and horses were attached at the suit of 
L.: Held, that there was no such change of 

ession as is rcquired by the statute, and 
that the sale was plainly fraudulent. 
tegli v. McClure, 47 Cal. 612. 


23. D. owned several teams, with which 
be was engaged in hauling bark for G. 
Drivers were employed, and D. did not per- 
sonally superintend the work. The teams 
were fed and kept nights at a barn on G.’s 
land, and the driversslept there. G. met D. 
at a town several miles from the barn, and 
bought the teams, and, returning toward the 
barn, met the teams on the road, and told 
the drivers of the purchase, and requested 
them to continue work for him, to which 
they agreed. Ile went to the barn the same 
night, aud renewed the arrangement with the 
drivers, who, the next day, continued haul- 
ing bark, and were met by an ollicer, who 
attached the teams at the suit of a creditor: 
Held, that there was not an actual delivery 
and continued change of possession as re- 
quired by the statute of frauds. 

Gray v. Corcy, 48 Cal. 208. 


24. If a sale of property is made, which is 
fraudulcnt as to the creditors of the vendor, 


a fraud as against the 


25. The statute of frauds does not annul 


a sale in favor of creditors, solely upon the 
ground that it was not founded ona valuable 
consideration. Id. 


26. A creditor who attacks a sale on the 


ground of fraud as to him, aclmits the validity 
of the sale between the parties thercto, but 
seeks the benefit of the statute of frauds as 
to himself, and must show fraud. Id. 


27. In the fall of 1856, L. rented of W. a 


portion of his bricks-yard, for the purpose of 
makin 
kiln of bricks, and left them in W.’s charge 
and possession for him to sell for L.’s benetit. 


bricks. L. subsequently made a 


In January, 1857, L. made and delivered a 
bill of sale of the bricks to R., and informed 
W. of the same, but there was no change of 


possession under the bill of sale. S., the de- 


fendant, as constable, seized the bricks under 
a process against L., and sold them as the 
property of L.; //eld, that L.’s sale tu ht. was 
creditors of L., and 
that defendant was justifiable in taking the 
bricks and selling the same. 

Richards v. Schroder, 10 Cal. 431. 


28. A constable having attached certain 
personal property, an action for its recovery 
was brought against the oilicer by one claim- 
ing the property as a purchaser from the de- 
fendant in the attachment proceedings. The 
district judge charged the jury that if the 
property was delivered to laintiff, and was 
under his control from the date of the alleged 
purchase to the levy of the attachment, a 
period of six days, the sale was valid as 
against the attaching creditor: //eld, in view 
of the facts in evidence, that the question 
of actual and continued change of possession 
should have been submitted to the jury. 

Hesthal v. Myles, 53 Cal. 623. 


Delivery and Change of Possession. 


29. What constitutes delivery, dependson | 
the character of the article and the circum- 
stances of the case. 


Chaffin v. Doud, 14 Cal. 384. 
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30. But we do not decide, that any re- 
moval from the land was necessary to vest a 
perfect title as against the creditors of B. Id. 


31. Where no question is raised as to the 
validity of the contract, or the effect of the 
statute of frauds, and where the question is 
as to the kind of delivery which effects a 
change of property, although the goods can 
not be immediately delivered, the delay may 
be implied as one of the stipulations. 

Stevens v. Stewart, 3 Cal. 140. 


32. A delivery of an order for goods is 
only considered as a delivery of the goods 
themselves, where they are susceptible of an 
immeuiate delivery. Id. 


33. But, where delivery of the goods is 
necessary to make the contract, a symbolical 
delivery can only be effectual, where it can 
be followed by an actual delivery. Id. 


34. Words alone, unaccompanied by acts, 
Will not constitute a delivery. 
Gardet v. Belknap, 1 Cal. 399. 


35. By an immediate change of possession 
is not meant a delivery instanter, but the 
character of the property sold, its situation, 
and all the circumstances must be taken i:uto 
consideration 12 determining whether there 
was adelivery within a reasonabie time, so 
as toimcet the requirement of the statute, 
and this will often be a question of fact for 
the jury. Samuels v. Gorham, 5 Cal. 226. 


35. Upon part delivery of goods, and 
an inability on the part of the vendor to de- 
liver the whole quantity sold, he is, never- 
theless, entitled to recover the stipulated 
price of the quantity actually delivered, de- 
ducting therefrom the damages sustained by 
the purchaser on account of the non-dclivery 
of the whole. Coie v. Swanston, 1 Cal. 51. 


37. The vendor, if employed by the 
vendee as his Clerk, can not remain in the 
apparently sole possession of the goods after 
the sale; but if it be apparent to all the 
world that he has ceased to be the owner, 
and that another has become such, and 
that he is only a subordinate or clerk, 
the rule requiring an actual and continued 
change of possession is satisfied. 

(;odchaux v. Mulford, 26 Cal. 316. 


38. After a sale of goods and chattels in 
good faith, and an actual and notorious 
change of possession, the employment of the 
vendor by the vendee as a mere clerk or 
salesman is not a fraud which vitiates the 
sale because the change of possession is not 
continued. 


39. Thus, where in an action in a district 
court of this state, an issue was raised as to 
whether a gale of personal property made in 
Oregon was fraudulent, and no proof was 
made of the laws of Oregon: L/réd, that the 
validity of the sale must be determined by 


the common law and statutes in force in 
this state on the subjcct. 
Hickman v. Alpaugh, 21 CaL 225. 


40. If a merchant, having a stock of goods 
in his store, and engaged in a retail trade, 
with clerks in his employ, makes a sale in 
good faith of his entire stock in trade to a 
creditor in payment of the indebtedness, and 
for a fair price, and the creditor immediately 
goes into the store, takes cntire control of the 
business, and proceeds to take an mventory, 
and also to retail the goods to customers with 
the assistance of the Clerks of the vendor, 
this constitutes an actual afid continued 
change of possession, and the sale is valid as 
ayainst the creditors of the vendor, althouzh 
there has been no formal discharge of the 
clerks of the vendor and rchiring of them by 
the vendee, and the vendor coutinues to oc- 
cupy arvom in the upper part of the store 
where he had previously slept. 

Vord v. Chambers, 28 Cal. 13 


41. The validity of a sale of personal 
property, as between the vendce and an 
attaching creditor, when tested upon the 
question of the delivery and continued change 
of possession, is to be determined by the 
same rule whether the sale was absolute, 
or madc by way of mortgage to secure an 
indebtedness. 

Woods v. Bugbey, 29 Cal. 466. 


42 The acts required to prevent a sale of 
personal property from being declared fraud- 
ulent for want of ap immeiiate delivery and 
actual and continued change of possession, 
depend very much on the Character and 
quantity of the property sold. 

Lay v. Neville, 25 Cal. 545. 

43. The plaintiffs purchased from B. a 
certain number of cattle, and presented to 
C., the agent of B., an order for their deliv- 
ery. C. pointed out the cattle to the plaint- 
iffs, as they were grazing in view, and told 
them that he delivered them possession, and 
then accepted an offer of employment from 
the plaintiffs, and remained in charge of the 
cattle until they were seized by thedelendaut: 
Held, that this was a delivery as immediate 
and as complete as the nature of the case 
would admit, and followed by an actual and 
continued change of possession. 

Montgomery v. Hunt, 5 Cal. 366. 


44. Where cattle, roaming at large, pur- 
chased in good faith, are collected together 
and marked with the brand of the purcaaser, 
and then aliowed to pasture on tieir accus- 
tomed range, these acts constitute a pood 
delivery and continued change of possession, 


Walden v. Murdock, 23 Cal. 540. 


45. A mere execution of a bill of sale of 
cattle roaming at large, in which the brand 
with which they are marked is deseribed, 
accompanied by a delivery of the branding 
iron, docs not constitute a delivery of possces- 
sion of the catile. Iu. 
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46. K. and S. were the owners of a mule 
team, which they used in hauling quartz- 
rock to their quaritz-mill; the team was 
driven by one L., an employee. K. and S. 
sold the team to H., executing a lll of sale, 
and delivering the team by the discharge of 
L., the driver, who was immediately em- 
ployed by H., and saying to H., ‘‘There is 
the team.” K. and 8. then hired of H. the 
team at cigiit dollars per day, and put it in 
the same business of hauling quartz-rock as 
betore, and with L., the same driver. ‘Team 
was kept and fed at K. and 8.’s stable, as 
before the sale: Meld, that there'was no such 
actual and continued change in the possession 
of the property, under H.’s purchase, as to 
take the case out of the operation of the stat- 
ute of frauds. 

Liurlburd v. Bogardus, 10 Cal. 518. 


47. S., a clothing merchant, whose goods 
werc under attachment, sold them to W., 
who procured the release of the attachment, 
and removed the stock to his, W.’s, cigar 
store. Within less than two wecks there- 
after, S. was engaged professelly as em- 
ployee of W. in peddling out the goods and 
manacin:: their sale at retail, in Which condi- 
tion they were again attached as the property 
of S.: ffedd, tnat there was no such actual 
and continued change of possession as was 
required by the fifteenth section of the statute 
of frauds, and that the goods were therefore 
liable to the attachment. 

Weil v. Paul, 22 Cal. 492. 


Segregation of Property. 


48. If goods arc sold, while mingled 
with others, by number, weight, or mceas- 
ure, the sale is incumplete, and the title 
remains in the scller until the bargained 
property 1s separated and identitied. 

McLaughlin v. Piatti, 27 Cal. 451. 


49. A sale of a chattcl can not apply to 
any article until it is clearly designated, 
and its identity ascertained. Id. 


50. A sale of a given number of cattle, 
then running ina herd of a larger number, 
is an executory contract, and does not apply 
to any particular cattle until the number 
sold have been separated from the herd. Id. 


51. Where A. had a large quantity of 
flour stored in the warehouse of B., and 
sold a portion of it to C., and gave an order 
for the flour seld on B., whe accepted the 
same and pave C. in exchauge a receipt for 
the came, and transferred it on his ware- 
house boolss to the account of C., but did 
not separate any spccific portion from the 
flour of A. as the property of B., and the 
whole was subsequently scized in an action 
against A.: //e‘d, that the sheriff was not 
liable to C, in the absence of segregation of 
the flour, but that B. was estopped by his 
receipt from denying his liability. 

Adanis v. Gorham, 6 Cal. 68. 
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52. Where the plaintiffs bought a certain 
amount of flour, being part of a large quan- 
tity on storage belonging to the vendor, 
and the plaintiff did not remove the flour 
purchased nor separate it from the remainder, 
but the vendor subsequently sold the re- 
mainder, and more, to other parties, who 
removed what they purchased, leaving on 
storaze a less amount than had been pur- 
chased by plaintill, which was afterwards 
attached in a suit against plaintilf’s vendor: 
Lield, that the sale and removal of all tlre 
flour, except that bought by plaintiff, was a 
segregation of plaintifl’s flour, vesting in 
him a clear title at the time of the seizure. 

llorr v. Barker, 6 Cal. 489. 


53. Nor can the claim of a subsequent 
purchaser of flour from the same vendor, 
taking an orderon the same storekeeper, 
embarrass the plaintiifs claim, there being 
no flour in store to meet the order in favor 
of such subsequent purchascr. Icb. 


S@. And where the plaintiffs action, in 
such case, was brought for the value of the 
flour against another party claiming the 
flour, who had seized the same, the fact that 
Asintiff claims a less quantity of flour than 
lie is really entitled to, does not operate 
otherwise than as a waiver of his claim to 
such additional quantity. Id. 


55. The doctrine of scgrevation is not ap- 
plicable to a man’s property alone. In an 
action against a trespasser, and having 
claimed damages for a less quantity of flour 
than was his, 1t can not be objected that his 
action must fail for want of segregation of 
the flour for which he claims, from that 
which he dves not claim, though it is his. 

Id. 

56. Where the owner of a certain number 
of barrels of flour on storage in a ware- 
house sold them all to different purchasers, 
giving them orders on the warchouseman, 
which were given by the purchasers to the 
warehouseman, and new receipts given to 
them in thar own names by the latter, and 
entries male on his books charving the vend- 
or, and crediting the purchasers with their 
respective lots: //e/d, that there was a sulf- 
cient delivery of possession without a separa- 
tion of the various lots. Id., 8 Cal. 603. 


57. Where a vendor only sells a part of 
goods on storage, those sold, if all together 
and of the same mark, Must be separated 
from the larger mass, in order to chanyze 
the possession; but where all the goods of 

}the vendor in the hands of a third party 
jare sold, the chanze of possession 1s com- 
| plete by delivery of the order, taking a new 
receipt, and entry of the transaction on the 
books of the warchouseman. Id. 
$8. The different purchasers have a right 

| to leave the goods, so by them purchased, 
| in one mass, subject to an apportionment 
| between themselves of any loss. Td. 
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59. Hay cut on land in possession of B. | to actual possession, they pass by deed or 


lies in three fields, of about one hundred and 
fifty acres, in swaths, cocks, windrows, and 
stacks. Dlaintiifs mowed it, and boarded 
with B. B. mortzages the hay to plaintiffs 
for work, and they cease to board with L., 
whose dwelling is separated from these fields 
by a fence. laintiifs proceed to gather and 
stack the hay, until the levy of an execution 
on it eight days afterwards, by defendant, as 
B.’s property: J/eld, that even conceding re- 
moval trum the premises to be essential to a 
complete delivery of the hay, still plaintiffs 
were entitled to reasonable time to do it, and 
that the court erred in assuming as matter 
of law that cight days was too long. 
Smith v. Friend, lo Cal. 124. 
60. A sale of growing crops, the prod- 
uct of periodical planting and cultivation, 
does not come within the provisions of the 
statute of frauds, relating to sales of an in- 
terest in real estate, and therefore, though 
not in writing, is valid. 
Marshall v. Ferguson, 23 Cal. 65. 
61. Where A. purchases personal prop- 
erty, worth more than two hundred dollars, 
of K., but B. does nut deliver him possession 


of the same, and A. then sells the goods to! 


C., a third party, and receives his pay for 
the same, the sale by A. to C. is a suflicient 
delivery by B., and A. can not avoid the pay- 
ment of the purchase money for want of de- 
livery, or a note of memorandum in writing. 


18 
62. B. put in a crop on land leased of D., 
the lease providing tiat D. was to have one 
half the crop after expenses paid, and sub- 
sequently D., by written contract, sold to 
B. all his right, title, and interest in the crop 
which was then growing: //eld, that the fact 
that D. was on the premises and occupied a 
house there, shows uo possession of the 
crop as against B., under the contract. 
Visher v. Webster, 13 Cal. 58. 
63. Visher v. Webster, 13 Cal. 58, that 
where two parties are living on a ranch, and 
one sells his interest in the growing crops to 
the other, the fact that both parties continue 
to live on the ranch, and that the vendee 
works for the vendor as a hired man, does 
not make the sale void as against creditors, 
aflirmed, and the principle applied to this 
case. Bernal v. Hovious, 17 Cal. 541. 


64. Growing crops are not goods or 
chattels within the meaning of the statute 
of frauds, and will pass by deed or convey- 
ance, from the very uecessity of the case, as 
they are not susceptible of manual delivery 
until harvested and reduced to actual posses- 
sion. Bours v. Webster, 6 Cal. 601. 


65. Bours v. Webster, 6 Cal. 661, that 
growing crops are not soods and chattels 
within the fifteenth section of the statute of 
frauds; and that, not being susceptible of 
manual delivery, until harvested and reduced 


conveyance from the necessity of the case, 
affirmed. Bernal v. Hovious, 17 Cal. 541. 
Stevens v. Stewart, 3 Id. 140. 


When Void as to Creditors Only. 


66. A sale of personal property, unaccom.- 
panied by immediate delivery, is void as to 
creditors, and this, though delivery be 
made before levy is made Ly the cred.tors. 

Chenery v. Palmer, 6 Cal. 119. 


67. And where such sale is absolute in 
terms, but with an understanding between 
vendor and vendee that it was only tu oper- 
ate as a mortgage, then it is a secret trust 
as to the surplus, and void as to creditors. Id. 


68 Whether a sale of personal property 
is void as to subsequent purchasers must be 
determined under the fifteenth section of the 
statute of frauds. 

Vance v. Boynton, 8 Cal 554. 


69. F. sold and delivered to V. P. certain 
goods, the possession of which V. P. retain- 
cd for two or three days, when he leased 
the premises in which the goods were, 
and delivered the goods to F., his vendor, 
and one M., who, after carrying on the busi- 
ness in connection with I". fora few days, 
retired, leaving IF. in the exclusive posses- 
sion of the property, which possession con- 
tinued until the goods were seized by L., as 
constable, under an execution against F.; 
Held, that the sale of the goods to V. P. 
was void as to creditors, and the goods 
were subject to the execution against F. 

Van Pelt v. Littler, 10 Cal. S94. 


70. The statute of this state makes a sale 
of personal property fraudulent and void as 
to creditors when there is not an actual 
and continued change of possession, and 
courts can not evade its force and elfect by 
an inquiry into the consideration paid by 
the purchaser, or the good faith of the trans- 
action. Woods v. Bugbey, 29 Cal. 466. 


71. The purchaser or mortgagee of a kiln 
of bricks while being burned must take 
that possession of the property which places 
him in the relation to the same that owners 
usually have toa like kind of property, in 
order to secure It against attaching ereditors 
of the vendor. Id. 


72. If the owner of a kiln of bricks, be- 
fore the burning of the same has been com- 
plete, makes a sale thereof in good faith, 
and for a valid consideration to a creditor, 
and the vendor completes the burning of 
the kiln, exercising the same apparent con- 
trol as before, the sale is to be deemed fraud- 
ulent as to an attaching creditor for want of 
a change of possession. Xd. 


73. A bona file purchase made by a 
creditor of the goods of his debtor, who is 
in insolvent circumstances, is Dot fraudu- 
lent merely because such creditor thereby 


e 
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obtains a preference over other creditors, 
and may be aware at the time that his pur- 
chase will have the effect of delaying or de- 
feating the other creditors in the collection 
of their debts. 

Walden v. Murdock, 23 Cal. 540. 


74. A bona fide sale of cattle roaming at 
large over the plains, upon a defined or cer- 
tain range, is not fraudulent as against the 
creditors of the vendor, merely because the 
salo is not followed by an immediate delivery 
of possession; but the parties are entitled to 
a reasonable time after the sale to prepare 
for a rodeo, and give the proper notices 
thereof, in order that they may separate 
the cattle purchased from stock owned by 
others, and to properly mark and brand 
them; and in the mean time the rights ac- 
quired by the purchaser will not be lost. Id. 


Evidence of Fraud. 


75. Where the defense to an action rests 
upon the fact of fraud in a sale of property 
to the plaintiff, the declarations of a person 
not a party to the action are admissible in 
favor of defendant, if such person was a 

y tothe purchase alleged to be fraudu- 
ent, and his connection with the purchase 
may be established by the admissions, or 
conduct equivalent to admissions, of the 
plaintiff. Mamilock v. White, 20 Cal. 598. 


76. The rules of law in regard to the right 
of a failing debtor to give a preference to 
some of Ins creditors have no application to 
a salo for cash to a person not a creditor, 
although the proceeds may have been ap- 
plied to pay creditors. Id. 

77. Where the purchaser has obtained the 

from the fraudulent vendee, in pay- 

ment of a pre-existing debt, or as an ex- 

ecution debtor, it is not necessary, on the 

trial, to prove that he participated in the 
fraud of the frandulent vendee. 

Sargent v. Sturm, 23 Cal. 359. 


78. In an action brought by a vendee of 
personal property against a sheriff to recover 
possession of the same, where the sheriff 
claims the property under an execution in 
favor of a creditor of the vendor, and at- 
tacks the sale for fraud, if the testimony is 
conflicting as to whether there was an actual 
and continued change of possession in the 
plaintiff after the sale to him, this question 
should be submitted to the jury. If, how- 
ever, the facts are undisputed, it is a 
question of law, whether these facts consti- 
tute a continued and exclusive possession in 
the vendee. Hodgkins v. Hook, 23 Cal. 581. 


79. Where, after sale of personal property, 
the creditors of the vendor attack the same 
for fraud, and on the trial there is evidence 
that the vendee, after the sale and delivery, 
exercised some slight acts of ownership and 
control over the property, but this is not 
shown to have been done with the knowledgo 


or consent of the vendor, the fact that the 
vendor does not offer any evidence cxplan- 
atory of the vendee’s acts, docs not add any- 
thing to the weight of the evidence touching 
the vendee’s connection with the property. 


(. 
80. The employment of the vendor by 
the vendee after the sale, may be proved as 
a fact tending to show that there has been 
no actual or continued chanye of possession; 
but when proved it does not becoine con- 
Clusive ofthe question, butonly an element 
of proof to be weighed by the jury. 
Godchaux v. Mulford, 26 Cal. 316. 


81. In case of a sale of goods and chattels, 
the subsequent employment of the vendor by 
the vendec, in the subordinate capacity of a 
clerk or salesman of the same g:ois, is not 
absolutely incompatible with an absolute and 
continued change of possession, and i3 not of 
itself, regardless of all other facts and cir- 
cumstances, conclusive evidence of fraud. 
Such employment is a circumstance tending 
to show that there has not been such a 
change of possession as the statute requires; 
but it is not, per se, a fraud which admits of 
no explanation. ld. 


82. Aftera sale of goods and chattels, and 
an actual change of possession, the employ- 
ment of the vendor by the vendee, in the 
capacity of a clerk or salesman, is not, per se, 
a conclusive evidence of fraud which admits 
of no explanation. Id. 


83. The fact that the purchaser of a min- 
ing claim, after his purchase, takes a large 
amount of gold dust out of the same, is not 
admissible in evidence for the purjose of 
proving that the sale was fraudulent as to 
the creditors of the vendor by reuson of in- 
adequacy of the price paid. 

Henry v. Everts, 29 Cal. 610. 


Sale, How Taken out of Statute. 


84. A delivery of goods, in order to take 
a case out of the statute of frauds, must be 
of such a nature that the property is placed 
under the control and power of the vendee; 
and the acts to change the possession of the 

roperty from the vendor to the vendee, must 
such as to deprive the vendor of his right 

of lien as security for payment of the pur- 
chase money. Gardetv. Beiknap, 1] Cal. 399. 


85. Where the vendor of personal property 
acquired his title to the property in fraud of 
the creditors of his vendor, his vendec, for a 
valuable consideration and without notice of 
the original fraud, is not affected by taint of 
his title. ‘lhe title, although originally fraud- 
ulent, is cured by the subsequent conveyance 
to an innocent party. 

Paige v. O’Neal, 12 Cal. 483. 

86. The declarations of such vendor, made 
after the sale of the wheat, are not admissi- 
ble for the purpose of proving that the sale 
was not bona fide. . Id. 
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O7. Our statute of frauds was not intend- 
ed to go beyond the extreme rule adopted by 
the supreme court of the United States and 
the English courts, to wit, that retention of 
the possession of persoual property by the 
vendor, after an absolute sale, is per se fraud. 
The word ‘‘actual” in the statute was de- 
signed simply to exclude a mere formal 
chaave of possession, and the word ‘‘ con- 
tinued ” to exclude a mere temporary change. 
But the statute does not require that the vend- 
or, under penalty of forfciture of the goods, 
shall never have any control over or care of 
them. Stevens v. Irwin, 15 Cal. 503. 


Fraudulent Assignment of Personal Property 
in T'rust, 

68. Where the complaint charged that A. 
was indebted to the plaintiff, and had con- 
veyed his property to L. to be disposed of for 
his benefit, and had drawu an order in favor 
of pliuntiff on B., who had accepted it, and 
further charged that B. had subsequently re- 
conveyed a portion of the property to A. 
without consideration, praying that B. be 
eompe.led to execute the trust in favor of 
plaintul: //eld, that A. was a proper and 
necessary party tu the action, and that the 
order of A. on B. is not void by the statute 
of frauds, The conveyance by the former to 
the latter was a sufficient consideration to 
support their promise. 

Lucas v. Payne, 7 Cal. 92. 


89. By the acceptance of the order they 
becaine liable to the plaintiffs as trustees, 
which ability they could not escape by a 
subsequent fraudulent transter of the trust 


property. Id. 
90. A voluntary promise by the holder of 


derendant’s agreement, that he would not as- 
sivn it, was not binding; and where the con- 
tract was in fact made for the benefit of a 
company in which the obligee held stock, 
with knowledge of that fact on the part of 
the defendant, such promise was in fraud of 
the company’s rights, and the defendant 
could not avail himself of it. 

Cal. 8S. N. Co. v. Wright, 8 Cal. 585. 


91. Nor if the fact is that defendant was 
kept in ignorance by the obligee of the con- 
tract, that he was acting for the company, 
ean the defendant avail himself of the fact 
as adefense, no fraud bemg alleged, while he 
retains the consideration paid for his con- 
tract. J1e can not retain the consideration 
von the ground of fraud, and resist the pay- 
nent of the penalty of an infraction of his 
contract on the same ground. 


92. If a defendsat, sonzht to be charged 
as trustee on a contract within the statute of 
frauds, admits the contract in his answer, 
and does not claim the benefit of the 
statute, he is considered as waiving its pro- 


tection; but if he claims the benefit of the 
statute in his answer, he is entitled to it. 
burt v. Wilson, 28 Cal. 632. 


Fraudulent Mortgayes of Personal Property. 


93. Where notice of a mortgage is had by 

a subsequent alee or mortgagor, Le 1s 
not protected by our statute of frauds. 

Mitchell v. Steeiman, 8 Cal. 363. 


94. A mortgage stipulating for the en- 
joyment of the possession of see prop- 
erty by the mortyagors until breach of the 
condition, ig invalid under the seventeenth 
section of our statute of frauds, as to all 
persons except the parties to it. 

Meycr v. Gorham, 5 Cal. 322. 


95. The lien will not pass except by the 
transfer of the account; and as the account 
carries with it the lien, which is an incum- 
brance on the land, or an estate, or inierest 
therein, it must be in writing. 

Ritter v. Stevenson, 7 Cal. 388. 

96. Where a debtor, who was at the time 
insolvent, executed a mortgage of ali his 
property and etlects to certain specitied 
creditors, to secure his indebtedness to them, 
and to protect them from liabilities incurred 
by their indorsement of his paper: //eld, that 
the mortgage was not an assignment cither 
within the letter or spirit of the thirty-ninth 
section of the ‘‘act for the relief of insolvent 
debtors and protection of creditors,” and did 
not create a trust for the use of the mort- 
gagor, prohibited by the statute of frauds, 

Dana v. Stanfords, 10 Cal. 269. 


97. The eleventh section of the statute 
of fraundg does not apply to mortgaces, 
whether they contain the nsual defeasance 
upon their face and thus create an open trust, 
or cxist in the form of ax absolute convey- 
ance, with an understanding that they are 
intended as mortgayes and thus create a 
secret trust. 

Godchaux v. Mulford, 26 Cal. 316. 


98. The trust mentioned in the eleventh 
section of the statute of frauds arises where 
the debtor places his property in the hands 
of a trustee having no beneticial interest 
therein, to hold for his benefit solely, and 
enable him to receive and enjoy its income to 
the prejudice of his creditors. Id. 


99. Contracts for the sale of growing 
periodical Crops (fructus industriales) are 
not contracts for the sale of an interest in 
the land, and need vot be in writing in order 
to be valid. Davisv. McFarlane, 37 Cal. 634. 


100. The intent of the provision relating 
to mortgages of growing crops, in section 
17 of the statute of fraud (stats. 1856, p. 
$7), was to protect the hen of such a mort- 
gage, without any delivery of possession, 
until the crop was so far harvested as to be 
capable of manual delivery and transporta- 
tion; but the continuance of such len after- 
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wards, as azainst a subsequent purchaser in 
good faich, de ends upon actual delivery of 
the crop to the murtyagce, and his retention 
of the possession thereof. 
Goodyear v. Williston, 42 Cal. 11. 
101. Where a mortgave was given upon 
growing crops of wheat and barley, as pro- 
vided in section 17 of the statute of frauds 
(stats. 1856, p. §7), and after they were cut 
and put into stacks and shocks, the mort- 
gagor sold and delivered them to a pur- 
chaser in good faith, and for value: J/el:, 
that the lien of the mortgage, without pos- 
session in the mortgagee, extended only toa 
severance of the crops from the land, and 
that the purchaser took them relieved of the 
mortyave lien. Id. 


CONTRACT FOR SALE WHEN VOID— 
MEMORANDUM IN WRITING, WHEN 
VOID UNDER STATUTE. 


102. A contract for the sale of goods, for 
the price of two hundred dollars or over, is 
void, unless a note or memorandum of 
such coutract be made in writing, and be 
subscribed by the parties to be charged there- 
with; or unless the buyer shall accept or re- 
ceive part of such goods; or unless the buyer 
shall at the time pay some part of the pur- 
chase moncy; but /egd, where the evidence 
given at the trial did not appear to be fully 
returned, and there appeared to have been 
no objection raised or exception taken to the 
insufiiciency of the evidence, that this court 
would presume that sullicient evidence of a 
proper character was given to warrant the 
finding of the jury. 

Bunting v. Beideman, 1 Cal. 181. 


103. The memorandum required by the 
statute of frauds to be entered by an auc- 
tioneer in the sale-book, must be made at 
the very time of the sale, or the vendce 
will not be bound by the contract. So held, 
in a case where the sale at auction took place 
in the forenoon, and the memorandum was 
not made by the auctioneer before the evening 
of the same day. 

Craig v. Godfroy, 1 Cal. 415. 

104. A sale of personal property, with in- 
tent to benefit the seller and injure creditors, 
is fraudulent and void. 


tiddell v. Shirley, 5 Cal. 48S. 


105. The plaintiff contracted with defend- 
ant for cert2in goods on board a vessel, 
and delivered to him a bill of sale, and an 
order on the captain of the vessel for the de- 
livery of the goods. When defendant pre- 


<p SS ase 


sented the order, he was informed that tho | 


goods could not be discharzed for some time, 


| 
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The court below charged the jury that the 
bill of sale and order took the case out of the 
statute of frauds: //e’d, that this was error. 
Stevens v. Stewart, 3 Cal 149. 
106. Where a sale or mortgage of personal 
property was void for want ot iinmediate de- 
livery, subsequent advances after deliv- 
ery can not be recovered where it appears 
that they were paid under the general con- 
tract. ‘The contract being work all subse- 
quent acts relate to its inception, and are 
alike tainted wich fraud. 
Chenery v. Palmer, 6 Cal. 119. 


107. Where H1., the owner of barley, 
Which he has pile? up in his corral, sclls 
tive hundred sacks thereof to V., who has it 
separated, marked ** V.,” and piled up inan- 
other part of the corral, and employs a third 
person to take care of the same for him, and 
H. afterwards sells and delivers the same to 
B.: /Ield, that B. was entitled to the prop- 
erty, the sale from H. to V. not being fol- 
lowed by an actual and continued change of 
possession. Vance v. Boynton, 8Ual. 5o4. 


SALE OF REAL ESTATE. 


108, The statute of frauds, requiring an 
instrument in writing to create an interest 
in land, does Not apply to the taking up 
of mining claims. A mere verbal authority 
to one man to take up a claim for another 13 
sufiicient. No title is divested ont of the 
government, but a right of entry given un- 
der it. Gore v. McBrayer, 18 Cal. sv. 

109. A written but unsealed transfer of 
a legal estate in land is goud as a contract to 
convey, under the statute of frauds. 

Owen v. Frink, 24 Cal. 171. 

110. A rclease of an equitable estate 
in land can only be proved by a deed or 
conveyauce in writing, subscribed by the 
party granting the same, or by his lawful 
agent thercunto authorized by writing. 

Millard v. Hathaway, 27 Cal. 119. 
Hoen v. Simons, 1} Id. 119. 

Tohler v. Foisom, Id. 207. 

Videau v. Griflin, 21 Id. 389. 
MeLaren v. Hutchinson, 22 Id. 187. 
Bayles v. Baxter, Id. 575. 

2111. A conveyance that would come 
within the statute of frauds if male by an 
individual, if made by a corporation 
would be lable to the same construction, 
and if void inthe former case, would be void 
in the latter; and such conveyance can not 
affect the lien of a judginent regularly ob- 
tained against the yrantor. 

Smith v. Morse, 2 Cal. 524. 

112. The statute of frauds will never 
in equity be allowed to operate as a pro- 


to which defendant replied that he would ; tection to fraud, and for the purpose of 
then have nothing to da with them, and nine showing that a fraud has been committed, 


days elapsed bevore they were discharged, of 
which defendant had notice, but refused to 


twke them, and pleaded t..c statute of frauds. ; ute. 


| 


i 


or is being attempted, parol evidence will Le 
admitted, even avainst the words of the stat- 
liidden v. Jordan, 21 Cul. 92. 
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113. No eviction is necessary to enable a 
vendee to recover back the purchase 
money of real estate, where the sale was 
void under the statute of frauds. 

Reynolds v. Harris, 9 Cal. 338. 


114. A lease for two years, executed by 
the lessees, and by an agent of the lessors, 
but who had no written authority to do 
80, is within the sixth section of the statute 
of frauds, and void. 

Folsom v. Perrin, 2 Cal. 603. 


115. Where A. agrees with B. that he 
will purchase from C., ata given price, a 
sheriff's certificate of sale which C. holds 
of a tract of land, and that B. shall furnish 
onchalf of theimoncey, and that the assignment 
of the certiiicate shall be taken in A.’s name, 
for the joint benefit of A. and B., and B. 
furnishes A. his proportion of the money, 
when in truth A. has already bought the 
certificate unknown to B.: /f/eld, that A. is 
estopped from alleging that he had made the 
purcbase before his a:reement with B., and 
that on this ground said ayreement is within 
the statute of frauds, and does not create a 
resulting trust. 

Dikeman v. Norrie, 36 Cal. 94. 


CONTRACTS FOR SALE OF REAL 
ESTATE. 


116. The provisions of the sixth section 
(chapter 1) of the statute of frauds relate 
exclusively to contracts in respect to real 
estate. Sandfoss v. Jones, 35 Cal. 481. 


117. To take a contract for the sale of 
lands out of the statute of frauds (ch. 1, sec. 
S), a mere note or memorandum in writ- 
' ing, subscribed by the vendor or his agent, 
containing the names of the parties and a 
summary statement of the terms of the sale, 
either expressly or by reference to something 
else, is all that is required. The note or 
meiorandum required by the statute may 
be something ditterent and less specitic than 
the coutract of sale itself, and may be valid 
under the statute, although insutlicient as 
part of a pleading declaring on the contract 
of which it is the evidence. 

Joseph v. Holt, 37 Cal. 250. 


118. A contract by which P. agrees that 
if H. will, within a fixed time, find a pur- 
chaser of P.'s land at two hundred dollars 
per acre, P. will scll and convey the land to 
the purchaser, and that H. may have for his 
services all that can be obtained from the 
purchaser over two hundred dollars per acre, 
is nut a contract for the sale of any land or 
interest in laud, within the meaniny of the 
eighth section of the statute of frauds. 

Heyn v. Philips, 37 Cal. 529. 

119. When two parties who are cach in 
possession of adjoining tracts of land on the 
same quarter scction, apply to the owner to 
purchase, each one half of the same, and 
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enter into a mutual written agreement 
that each shall deed to the other the land 
he obtains a title to, which is in the poases- 
sion of the other, upon being reiinbursed the 
money he pays for the same, these mutual 
promises constitute a sufficient consideration 
to support the agreement, and take it out of 
the eighth section of the statute of frauds. 
Murphy v. Rooney, 45 Cal. 78. 
120. An agreement in writing for a mu- 
tual conveyance of land in exchange is 
not void under the statute of frauds. 
Brennan v. Ford, 46 Cal. 7. 


121. If R. orally agrees with F. to give 
him a certain portion of the purchase inoney, 
and also a certain parcel of Jand for his serv- 
ices in effecting the sale of R.’s land, there 
being no note or memorandum in writin 
of the promise, the whole contract, as well 
for the money as for the land, is void, and 
no action will lie either fur the money or the 
land. Fuller v. Reed, 38 Cal. 99. 


122. In such a case the injured party has 
no remedy at law upon the contract; he may, 
however, disaffirm the contract and maintain 
his action to recover back the money paid, 
or the value of the services rendered. Id. 


122a. If part of a contract is void under 
the statute it is void in toto, 


123. If A. transfers property to B., and 
B. as a consideration agrees to pay the debt 
or debts of A., the creditor or creditors of 
A. who hold such demand or demands have 
a cause of action against B. without an as- 
signment of the contract. Such contract 
need not be under seal. 


Morgan v. Overman M. Co., 37 Cal. 534 


124. A., the owner of a lot of land in San 
Francisco, requested B. to seil the same, and 
delivered to him the title-deeds in order to 
enable him to effect a sale; B. agreed ver- 
bally with the plaintiff to sell the land to 
him, but A. refused to comply with the ver- 
bal agreement which B., his ayent, had made 
with the plaintiff: //edd, in an action by the 
plaintiff against A. to compel the execution 
of adeed or the payment of damages, that 
the agrement was void and could not be en- 
forced, and that the defendant A. was not 
liable in damages. 

Harris v. Brown, 1 Cal. 98. 
Abell v. Calderwood, 4 Id. 90. 


125. A mere parol agreement for the con- 
veyance of land made before the adoption of 
the common Jaw and the re-enactment of the 
statute of frauds in this state, is void, there 
being neither delivery of possession, nor of 
title-decds, and no part payment of the pur- 
chase money. Harris v. Brown, 1 Cal. 98. 


126. A parol sale of real estate, made in 
California while the-laws of Mexico were in 
force here, if fully executed, was valid, and 
passed the title to the vendee. 

Hall v. Yoell, 45 Cal. 5S4. 
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127. When a purchaser of real property, 
under a verbal azreement, pays the entire 
consideration of the purchase, enters into 
the possession of the property, and ex- 
pends large suns of money upon it in its im- 

rovement, there is exhibited such a state of 
acts as will take the case out of operation of 

the statute of frauds. 
lloffman v. Fett, 39 Cal. 109. 


128. If there be a sale of real property, 
and the conditions of the sale, on the part 
of the purchaser, have been fully complied 
with, it will be presumed that the vendor 
undcrtook to make such a conveyance as will 
render the sale eliective. Id. 


129. The statute of frauds does not annul 

a sale in favor of creditors, solely upon the 

ground that it was not founded upon a valu- 
able consideratioi. 

Thornton v. Hook, 36 Cal. 223. 


130. A verbal agreement for an exchange 


ment, the defendant could not rely upon the 
statute of frauds. 
McCarthy v. Pope, 52 Cal. 561. 


137. Althouyh the statute requires a con- 
tract for the sale of land to be in writing, 
“he if in pursuance of a parol contract the 

nd is conveyed, there is nothing immoral 
about the transaction. Id. 

138. Had the owner refused to convey to 
defendants, a conveyance could not have 
been enforced, and the contract would be in- 
operative. But the contract having been 
exccuted, the statute of frauds cuts no figure 
between plaintiff and defendant. Id. 


139. The statute of frauds only requires 
that the memorandum in writing for the 
sale of land shall be signed by the vendor 
or his agent. It need not be signed by the 
vendee, and nced not be a specialty; and the 
power to an agent to make it may be given 
verbally. Rutenberg v. Main, 47 Cal. 213. 


eee oa e 140. A memorandum in writing, made 
oS ae cee Peete ae by an agent for the sale of the land of the 
ances in pursuance of the agreement, is not principal, which declares that the agent has 
void under the statute of frauds. sold the land on account of the principal, 


Ryan v. Tomlinson, 39 Cal. 639. and which is signed by the agent as attorney 


in fact for the principal, is sutlicient in form, 
131. A mere intruder on real property | and is cxecuted in such a manner as com- 
having no privity with tho former owner, 


ko ‘4! or th ; : plies with the statute of frauds. Id. 
can not invoke the aid of the statute o 141. Part perf " 
frauds for the protection of such owner. Id. performance of a parol agree 


; ment to execute a written lease of land, for 
132. A verbal agreement made by a | more than one year, takes the agreement out 
ntce, when he buys land, and receives a of the operation of the statute of frauds. 
eee tiercfor, to pay the grantor a further McGarger v. Rood, 47 Cal. 138. 

sum of moncy as a part of the price, out of 
the procecds of the sale of the land when he 
sells it, is valid, and the statute of frauds 
does not require it to be in writing. 

Price v. Sturgis, 44 Cal. 591. 


133. Such contract is not for the convey- 
ance of land, but for the payment of a cer- 
tain sum of moncy upon the happening of a 
certain event. Id. 


134. A sale of land at auction where no 
note or memorandum is made by the auc- 
tioncer, and no writing exists between the 
parties, is void by the statute of frauds. 

People v. White, 6 Cal. 75. 


135. In case of a sale of land, a verbal 
agreemcnt made by the vendee when he re- 
ceives the conveyance, to recenvey the 
land to the vendor, if he does not pay the 
purchase money when demanded by the 
vendor, is void under the statute of frauds. 

Gallagher v. Mars, 50 Cal. 23. 


136. Where plaintiff made a parol con- 
tract for the purchase of land, and subse- 
quently, by parol, agreed with defendant 
to permit him to become the purchaser 
in his stead, and in pursuance of this agree- 
ment, and by direction of plaintiff the land 
was conveyed by defendant: //eld, that in 
an action to recover the value of the assign- 


OTHER CONTRACTS WITHIN THE 
STATUTE OF FRAUDS. 


Parol Agreements. 


142. When a verbal contract of part- 
nership is made for the term of more than 
one year, and the parties act upon it, and 
conduct the partnership busincss upon the 
terms agreed upon, and in the finn name, 
neither party can afterwards avoid the obli- 
gations of the contract, as to past transac- 
tions under it, on the ground that 1t was a 
contract not to be performed within one year 
from its date, and therefore within tlie pro- 
hibition of the statute of frauds. 

Pico v. Cuyas, 47 Cal. 174. 

143. A verbal contract, by which the 
plaintiff agrees to cut and deliver to the 
defendant, at the defendant's mill, saw-logs 
sufficient to keep the defendant’s mill run- 
ning to its full capacity for two years from 
its date, is not to be performed within one 
year, and is thercfore void under the statute 
of frauds. Patten v. Hicks, 43 Cal. 509. 


144. For labor and services performed 
under a contract, which is void under 
the statute of frauds, a recovery may be had 
by declaring a quantum meru, but not b 
declaring on the contract itsclf. id. 
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145. A verbal contract between the 
lender and borrower that money loaned is to 
be repail when nut-bearing trees, alout to be 
planted on the borrower’s farm, yield an in- 
come sufficient to pay the sanic, over and 
above paying the expenses of the farm and 
of the borrower's family, is void under the 
statute of frauds, because the partics must 
have contemplated that more than one 
year woukl elapse before the time of pay- 
ment would arrive. 

Swift v. Swift, 46 Cal. 266. 

146. A parol promise to pay for improve- 
ments mado upon land is not within the 
statute of frauils. 

Godellroy v. Caldwell, 2 Cal. 489. 


147. Hoare and ITindley were partners 
in a band of cattle, which were pastured 
ona public range. In June, 1869, they dis- 
solved the partnership and corralled and di- 
vided all the catile they could find, and 
agreed that Hindley should retain the part- 
nership brand, and Hoare the partnership 
ear-mark, and that any cattle which had the 
partuership brand and ear-mark after the 
expiration of one year should belong to 
Hoare, and that, in the mean time, they 
suould make divisiuns, and alter the ear- 
mark of cattle coming to Hindley and the 
brand of those coming to Hoare: (/el-/, that 
all that was to be done under the contract 
was to be performed within one year, 
and that it was not, therefore, in violation 
of the statute of frauds. 

Hoare v. Ifindley, 49 Cal. 274. 


148. A contract to sell and deliver ata 
future day one hundred shares of mining 
stock, tor the sum of one thousan:t threc 
hundred and fifty dollars, is void, under the 
statute of frauds, if no part of the stock is 
dclivered, and no portion of the purchase 
money is paid, and no note or memurandum 
of the sale or transaction 1s made or signed 
by the parties. Mayer v. Clild, 47 Cal. 142. 


Agreement to Answer for Debt or Default of 
Another. 


149. A parol contract to answer for the 
debt of another is void. 
Luce v. Zeile, 53 Cal. 54. 
150. It is essential to the validity of a 
contract to answer for the debt, default, etc., 
of another, that it, or some note or mem- 
orandum thereof, be in writing; that it ex- 
press the consideration: and that it be sub- 
scribed by the party to be charged thereby. 
Ellison v. duckson W. Co., 12 Cal. 542. 


L151. A promise by B. to perform J. W.’s 
contract, could) furnish no consideration for 
a promise from I., nor could the consider- 
ation of the original contract attach to the 
subsequent promise of 3. Id. 


152. kk. contracted with J. W. to con- 
struct an esctension toa ditch, and after 
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the ditch was completed, it was to be pail 
out of the sales of water. At the time of 
the execution of the contract, B. held a 
mortzage upon the ditch. After HE. had 
ae completed his work, B.’s mortg:g3 
tell due, and he brought an action to tore- 
close it, and had a receiver appuinted to re- 
ceive the water rents of the ditch. BK. refused 
to go on and complete the work. B. agreed 
with Ik., that if he would go on and com- 
plete the work, he should be paid cut of the 
receipts from the sale of water by the re- 
cciver. Under this promise, E. completed 
the work: //ei/, that this is an undertaking 
to answer for the debt, default or miscarriage 
of another, and is therefore within the stat- 
ute of frauds. Ud. 


153. An indorsement made by a third 
person ona contract entered into between 
two parties, and made simuitaneously with 
the contract, by which the indorser, without 
expressing any consideration received, ayrees 
that the undertaking of one of the contract- 
ing parties shall be fultilled, is an original 
and not a collateral promise of the in- 
dorser to answer for the debt of another, 
and not within the statute of frauds. 

Otis v. Haseltine, 27 Cal. 80. 


154. By such act the indorser makes the 
contract his own, and the consideration 
therein expressed becomes the consideration 
of his prowise. Id. 


155. The promise of a guarantor, when 
male before the delivery of the note, is not 
within the statute of frauds. 

Ford v. Hendricks, 34 Cal. 673. 

156. It is weil settled in this state that 
the promise of a guarantor of a note i3 
not within the statute of frauds, if made 
before the delivery of the note. 

Howland vy. Aitch, 38 Cal. 133. 


157. But that fact is not tho test as to 
whether the guaranty is an original contract 
or not. The true test is: Were the promises 
of the principal debtor and of the grantor 
parts of one and the same original trans- 
action? Thus, where three days after the 
exccution and delivery of a promissory note 
from A. to H., T. indorsed thereon, in pur- 
suance of a previous agreement, ‘* T yuarantes 
the payment of the within note,” upon the 
faith of which previous agreement H. had 
sold and delivered to A. certain horses: J/e/ J, 
that said indorsement was not within tho 
statute of frauds. Ll. 


158. A contract in writing, agreeing to 
pay to the party of the second part such 
sums as he may afterwards advance to a fore- 
man of a toll-road company, is not a promise 
to pay the debt of another, and uot within 
the statute of frauds. 

Gradwohl v. Harris, 20 Cal. 150. 


159. Where the obligation with which it 
ig sought to affect dcicndants personally 
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arises out of an alleged promise given by 
then to W. and A. Elder, of whom they 
boucht the land mortgaged by Pangburn to 
plaintiff, that they would pay a portion 
of the purchase money, equal to the 
amount due or to grow due upon the note 
given by Pangburn to plaintilf and secured 
y said mortyage, this is not a promise to 
pay the debt of another, nor to pay the Pang- 
urn note, but an original promise by them 
to the Elders, to pay their own debt to them 
by paying a certain amount of money to 
Pe intiff. If such promise was given, plaint- 
could recover upon it as the party bene- 
ficially interested. 
Wormuuth v. Hatch, 33 Cal. 121. 


160. By the statute of frauds, a promise 
to pay the debt of a third person must 
be in writing, though to be performed within 
one year. Gordon v. Ross, 2 Cal. 156. 

Comstock v. Breed, 12 Id. 286. 


161. Where the consideration of a con- 
tract is expressed in writing, although fic- 
titious, it satisfies the statute of frauds. 

Happe v. Stout, 2 Cal. 460. 


162. A guaranty, madc by one who writes 
his name only on a promissory note, is not 
within the statute of frauds, for the want 
of a consideration expressed in writing. 

Riggs v. Waldo, 2 Cal. 485. 


163. A. executed a lease to B. and C., 
writing underneath it, ‘‘I hereby agree to 
y the rent stipulated above when it shall 
me due, provided the said B. does not 
pay it:” Hel/, that such a transaction is not 
embraced within the statute of frauds, as 
the credit given by the written guaranty of 
the third party is the consideration upon 

which the transaction is closed. 
Evoy v. Tewksbury, 5 Cal. 285. 


164. The statute requires the written 
agreement to answer for the debt of an- 
other to express the consideration upon 
which it is made; but where the agreement 
is executed at the same time as the lease, 
and forms the consideration for the execu- 
tion, it is not a promise to answer for the 
debt of another, but must be considered as 
an original undertaking, and as a promise 
made, upon the strength of which another 
was enabled at the time to obtain possession 
of property and enjoy its use. 


165. Where a defendant entered into a 
contract with a builder for the construction 
of a brick house, and the builder apylied to 
the erates who were proprictors of a brick- 
yard, for the sale of the necessary brick, and 
the defendant said to the proprictors, to in- 
duce the sale, that he auld become respon- 
gible for all the brick furnished his building, 
and whatever contract or asreement was 
mmade with the builder he would see carried 


out, or would pay for the brick if the builder 
88 


did not: Held, that the promise of the de- 
fendant was within the statute of frauds. 
Clay v. Walton, 9 Cal. 328. 


166. Wherever the leading object of the 
promisor is not to become surety or guaran- 
tor of another, but to subserve sume interest 
of his own, his promise is not within the stat- 
ute, although the effect of the promise may 
be to pay the debt or discharge the obligation 
of another. Id. 


167. A guaranty indorsed ona charter 
party at the same time with its execution, 
and the consideration of one being in fact the 
consideration of the other, and being in these 
words: ‘I hereby guarantee the fultillment 
of the within charter, on the part of the char- 
terer,” is good. Hazeltine v. Larco, 7 Cal. 33. 


168. The instrument referred to in the 
guaranty becomes partthereof. Ifthe guar- 
aunty were executed subsequently, it would 
fail, for there is either no consideration for 
the promise in fact, or the new consideration 
is not expressed in the instrument eles 


169. The provision of the statute of frauds 
which requires the promise to pay the debt 
of another to be in writing, expressing the 
consideration, does not apply to the prom- 
ise of A. to pay money he owes by con- 
tract with B. toC. This is paying A.’s own 
debt, and creating his own obligation, not as- 
suming another's. 

Barringer v. Warden, 12 Cal. 311. 


170. Where A., who is indebted to B., 
promises, in consideration of his release, to 
B., topay the amount toC., whois a tale to 
the arrangement, it is sufficient consideration 
to support such promise. Id. 


171. Where o sheriff seized and sold a 
wagon on execution in favor of R., who 
pointed out the wagon, requested the sheriff 
to seize it, and verbally agreed to hold him 
harmless, etc.: //eld, in suit by the sheriff 
against It. for damages recovered ayainst the 
sheriff for the seizure, that the agreement to 
indemnify is valid; that it was not a ‘‘special 
promise to answer for the debt, default or 
miscarriage of another,” within the statute of 
frauds; because the sheriff was acting, not for 
himself, but as agent of R., and the promise 
was to be responsible for his acts as such 
agent. Stark v. Raney, 18 Cal. 622. 

172. A guaranty not under seal, nor ex- 
pressing consideration, made cotemporane- 
ously with the contract guarant¢ed, is a part 
of that contract, and the expression of the 
consideration in the contract takes the guar- 
anty out of the statute of frauds. 

Jones v. Post, 6 Cal. 104. 


Praudulent Contracts and Agreements as to 
Creditors. 


173. If a part of the sum, secured to be 
paid by the promissory note, whether prin- 
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cipal or interest, is ille 
fraud creditors, if enforced, and is, there- 
fore, void, under the positive provisions of 
the statute. McKenty v. Gladwin, 10 Cal.227. 


174. The statute of frauds makes every 
bond or other evidence of debt, given with 
intent to hinder, delay, or defraud creditors, 
void. Id. 

Miacelluneous Provisions. 


175. An executed parol agreement is a 
good defense against an action upon a spe- 
cialty. The statute of fmuds contains no 
provision with regard to the dissolution of 
agreements or contracts under seal for the 
sale of lands. Beach v. Covillaud, 4 Cal. 315. 


176. Nothing can be regarded as a part 
performance, to take a verbal contract for 
the sale of land out of the operation of the 
statute, which does not place the party ina 
situation which is a fraud upon him unless 
the contract be executed. 

Arguello v. Edinger, 10 Cal. 150. 


177. Taking possession is held such act 
of part performance, as the party might 
be treated as a trespasser if he could not in- 
voke the protection of the contract. And if, 
upon the faith of the contract, the purchaser 
should proceed to make valuable improve- 
ments, the most palpable fraud would be 
perpetrated if the vendor were permitted to 
withdraw from its execution. Id. 


178. The defense arising from a verbal 
contract for the sale of land, accompanied 
with acts of part performance, taking the 
contract from the operation of the statute, 
is permissible, under our systein of practice, 
to an action of ejectment for the recovery of 
the premises. The only effect of this mode 
of asserting the rights of the defendants, 
instead of filing a bill in equity, is to require 
the court to pass upon the questions raised 
by the answer in the first instance. If, upon 
hearing the evidence, the court should de- 
termine there was ground for relief, it would 
enjoin the further prosecution of the action 
with its decree for a specific performance; 
and, on the other hand, if it should refuse 
the relief, it would calla jury to determine 
the issue upon the general denial. Id 


179. Where the answer discloses the fact 
that the contract is not in writing, but also 
avers acts of part performance, which take 
the contract out of the operation of the 
statute, the answer is not demurrable. Id. 


180. The true rule is laid down in Ar- 
guello v. Edinger, 10 Cal. 160, that nothing 
can be regarded as a part performance to 
take the case out of the operation of the 
statute which does not place the party in a 
situation which is a fraud upon him unless 
the contract be executeil. 

Weber v. Marshall, 19 Cal. 447. 


181. A plaintiffs recovery can not be 


l, the note must de- | barred by the statute of frauds unless the 


statute pleaded. 


Osborne v. Endicott, 6 Cal. 149. 


182. An unexecuted verbal agreement 
between joint proprietors of land for the 
division thereof according to certain bound- 
aries, is not binding. Until executed, 
either party may rescind the agreement. 

Woodbeck v. Wilders, 18 Cal. 131. 

183. A verbal promise to pay a debt, by 
a discharged insolvent, is sufiicient to take 
the case out of the statute. 

Feeny v. Daly, 8 Cal. 84. 


Novation, 3. 
PLEADING, 401. 
85. 


ASSIGNMENT, 62. 
CONSIDERATION, 15. 
FRAUD, 9. 

GROWING Crops, 2. | 


STATUTE OF LIMITATIONS. 
LIMITATIONS. 


STATUTE OF USBS. 
DEED, 386. 


STAY OF PROCHEDINGS. 


1. On APPEAL. 
19. ON New TRIAL. 
23. MISCELLANEOUS DECISIONS. 


ON APPEAL 


1. Pending an appeal, an order was grant- 
ed by a justice of this court, staying proceed- 
ings on the judgment, though no ‘* undertak- 
ing’? was given to stay proceedings. 

Ross v. Austill, 2 Cal. 183. 

2. By the code the undertaking on ap- 
peal providing for the liabilities of the sure- 
ties upon condition of the aflirmance of the 
judgment operates as a stay; and if, by a 
mere neglect to prosecute the appeal, and for 
that reason suffering it to be dismissed after 
the respondent has been deprived of his 
rights under the judgment by the undertak- 
ing, the sureties could be released upon the 
pretense that the judgment was not ailirmed, 
it is evident that great injustice would in 
many instances be perpetrated, and a fraud 
practiced upon the respondents. 

Karth v. Light, 15 Cal 327. 

3. Where a suit is pending in the supreme 
court on appeal, the judgment below is sus- 
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STAY OF PROCEEDINGS. 


pba for all purposes, and it is not evi- 
ence upon the questions at issue, even be- 
tween the parties. 

Woodbury v. Bowman, 13 Cal. 634. 

4. An appeal from an order of reference 
stays the proceedings. 

Smith v. Pollock, 2 Cal. 92. 

5. Where the sureties to an undertaking, 

on appeal to the supreme court, justify in a 

sum less than double the amount specified 


in the undertaking, but more than double | 


the amount of three hundred dollars, such 
undertaking is sufficient under section 348 of 
the code, though insuticient to stay the issu- 
ancc of the execution. 


Mok. Hill Co. v. Woodbury, 10 Cal. 185. 


6. Where the examination of the sureties 
does not disclose sufficient property to make 
the undertaking operate as a stay, but does 
disclose sufficient to render the appeal effect- 
ual, respondent's remedy is by motion inthe 
court below for leave to proceed on the judg- 
ment, notwithstanding the undertaking, and 
not by motion in the supreme court to dis- 
miss the appeal. 

Dobbins v. Dollarhide, 15 Cal. 374. 


7. A stay of proceedings from its nature, 
under an ap; only operates upon orders 
or judgments commanding some act to be 
done, and does not reach a case of injunction. 

Merced M. Co. v. Fremont, 7 Cal. 132. 


8. If the appellants have been guilty of no 
laches in perfecting their appeal, the court 
may enlarge the time for them to file their 
bond to entitle them to a stay of proceedings 
under the statute, and in the mean time order 
a stay of all proceedinys in the inferior court 
until the extended period shall have expired; 
in such case the court nay impose such terms 
as shall appear to be proper. 

Bradley v. Hall, 1 Cal. 199. 


9. A justice of the peace has jurisdic- 
tion to grant appeals and stay procecdings 
thereupon, and his action can not be reviewed 
on certiorari. Coulter v. Stark, 7 Cal. 245. 


10. The stay of proceedings granted ac- 
cording to the statute on the execution of the 
undertaking on appeal is a sufficient con- 
sideration thereof. 
Dore v. Covey, 13 Cal. 508. 


Ll. It is only of orders or judgments which 
command or permit acts to be done, that a 
stay of proceedings on appeal can be had. 

Hicks y. Michael, 15 Cal. 107. 

12. On appeal from an order granting a 
new trial in such case, the verdict being in 
favor of the defendant and appellant, an 
undertaking for damages and costs, according 
to section 345 of the practice act, is sufficient 
to stay proceedings pending the appeal. 

Ford v. Thompson, 19 Cal. 118. 

13. A bond to stay proceedings is not 


necessary in order to perfect an appeal from 
a decree of the district court of the United 
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States, approving of survey of a Mexican or 
Spanish grant. 
Thornton v. Mahoney, 24 Cal. 569. 
14. An appeal from an order refusing to 
change the venue of an action operates as 
a stay of all further proccedings in the case 
in the court below, until such appeal is de- 
termined. Pierson v. McCahill, 23 Cal. 249. 


15. An undertaking in the sum of three 
hundred dollars, as required by the three 
hundred and forty-eighth section of the prac- 
tice act, is sufficient to perfect such appcal 
and stay proceedings. Id. 


16. An appeal duly taken to the court df 
last resort suspends all proceedings in the 
court below. 

Thornton v. Mahoney, 24 Cal. 569. 


17. If, in foreclosure cases, a judgment tn 
personam is rendered against the defendants, 
and also one enforcing a lien, and an appeal 
is taken from the whole judgment, in order 
to stay proceedings upon the whole judg- 
ment, the appellant must give an under- 
taking for costs, one in double the amount 
of the personal judgment, and one for the 
payment of waste and such deficiency as 
may remain due after the sale of the od 
erty, and all these undertakings may in 
one instrument, or several, at the option of 
the appellant. 

Englund v. Lewis, 25 Cal. 337. 


18. In such cases, if the undertaking is 
given only for costs, and waste and deti- 
ciency, an execution on the personal judg- 
ment is not stayed pending the appeal; and 
if the undertaking is given only for costs 
and double the amount of the personal judg- 
ment, an exccution for the sale of the prop- 
erty upon which the lien is foreclosed is not 
stayed pending the appeal. Id. 


ON NEW TRIAL. 


19. The pendency of a motion for a new 
trial does not operate as a stay of proceed- 
ings, so as to deprive the court of the power 
of vacating an order appointing a receiver 
male before the trial. 

Copper Hill Co. v. Spencer, 25 Cal. 11. 

20. A motion for a new trial, filed within 
the time allowed by law, stays the operation 
of the judginent, and preserves all rights, 
until it can be heard aad determined, and is 
not affected by the adjournment of the court 
fur the term. Lurvey v. Wells, 4 Cal. 106. 


21. If, after the court has filed its find- 
ings of fact, and inmade an order sending the 
case to a referee to take and state an ac- 
count, a motion is made for a new trial, the 
motion will not stay the proceedings pend- 
ing before the referee. 

Crowther v. Kowlandson, 27 Cal. 376. 

22. The pendency of a motion for new 
trial does not stay procecdings upon the 
judgment. The party in whose favor the 
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STAY OF PROCEEDINGS. 


judgment is rendered is entitled immediately 

to the proper process for its enforceincut 

unless proceedings are stayed by the court. 
People v. Loucks, 28 Cal. 68. 


MISCELLANEOUS DECISIONS. 


23. A stay of proceedings under the judg- 
ment will fully protect the losing party. 
Hutchinson v. Bours, 13 Cal. 52. 


23a. Notice of a motion to set aside an 
execution and a levy made thereunder, will 

not operate as a stay of proceedings. 
Bryan v. Berry, 8 Cal. 130. 


24. In an action pending in the superior 
court of the city of San Francisco, plaintiff 
had verdict and judgment. Defendant filed 
a statement to be used on motion for a new 
trial. Plaintiff filed and served certain 
amendments to the statement, but gave no 
notice within two days of the settlement 
of statement before the judze. The court 
made an order directing the motion for a new 
trial to be heard on the twenty-ninth of 
April, 1857. Ou that day, the court ad- 
journed the hearing of the motion to the 
thirtieth, which was the last day of the ex- 
istence of that court. On that day a mo- 
tion for a new trial was denied. On the 
next day, papers and records of said court 
were cannterged to the fourth district court. 
On the twenty-seventh day of May, 1857, 
fourth district court made an order for the 
plaintiff to show cause why the order of the 
superior court denying a new trial should 
not be set aside, and on the day fixed to 
show cause why district court sct aside said 
order of the superior court: J/eld, that the 
order of superior court granting a stay of 
proceedings had the etfect of extending the 
jurisdiction of the court, and that district 
court had the right to make the order. 

rt v. Burnett, 10 Cal. 64. 


25. The presiding judge of the highest 
court in a state has no power to grant a stay 
of proceedings on a judgment rendered in 
that court until an application can be made 
to some justice of the supreme court of the 
United States to issue a citation on a writ of 
error. Greely v. Townsend, 25 Cal. 604. 


APPEAL, 259, | Execorion, 47-49. 


STEAMBOAT. 
Common CARRIER, 52. | TAXaTion, 151. 


STEAMTUG. 
Common CarRIER, 54-56. 


STIPULATIONS. 


1. GENERALLY. 
20. E¥FFEcT oF. 


GENERALLY. 


1. An agreement of counsel for the con- 
tinuance of a cause not reduced to writing, 
will not be regarded by the court. 

Peralta v. Mariea, 3 Cal. 185. 


2. Where a written stipulation is filed by 
the parties in the court below to govern the 
proceedings there, but has not been bronght 
to the notice of the court for its adjudica- 
tion, the appellate court will not regard it. 

Clarke v. Forshay, 3 Cal. 290. 


3. Counsel, in the trial of a cause, can not 
object that the court did not render judg- 
ment on the special verdict of the jury, 
where they have stipulated that such sade. 
tional facts may be found by the judge, as 
would, in his judgment, be sufficient to pre- 
sent all the questions raised by the pl-adiugs. 

\Warive v. Bicknell, 10 Cal. 217. 


4. Where the parties in the court below 
stipulated that a motion for a new trial 
should be denied, they can not question 
in this court, the correctness of an onrdler 
denying such motion. 

Brotherton v. Hart, 11 Cal. 405. 


5. Verbal stipulations as to the plead- 
ings or evidence can not be regarded, except 
as they are admitted by the parties ayainst 
whom they are cavoked: 

Patterson v. Ely, 19 Cal. 28. 


6. An attorney can not bind his client by 

a verbal stipulation made during the prog- 

ress of a trial, and not entered on the min- 

utes, to waive his rights under an issue made 
in the pleadings. 

Merritt v. Wilcox, 52 Cal. 238. 


7. Verbal stipulations with reference to 
proceedings in pending actions can not be 
regarded except so far as they are admitted 
by the parties against whom they are sought 
to be enforced. Keesev. Mahoney, 21 Cal. 3U5. 


8 A stipulation not in writing and 
filed with the clerk nor entered in the min- 
utes of the court at the time it was made, is 
not binding upon the parties, and can not be 
enforced by the court. 

Borkheim v. N. B. Ins. Co., 3S Cal. 623. 


9. B. had several actions against different 
parties, turning upon the same issucs, and 
prosecuted and defended by the same attor- 
neys respectively. Counsel, with consent of 
B., stipulated verbally in open court, that 
but one case should be tried, and the 
others should abide the result; but the 
stipulation was not reduced to writing and 
filed with the clerk, nor entered in the min- 
utes of the court: //eh/, that the stipulation 
was void, and could not be afterwards cn- 
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forced by a nune pro tune order, directing it 
to be entered in the minutes of the court. Id. 


10. A party who has procured a judgment 
to be entered in his favor hy means of one 
rt of a verbal stipulation, is not at liberty 
to repudiate the other part; but, having 
received the benefit uf the stipulation, must 
bear the burdens which it imposes on him. 
Himmelmann v. Sullivan, 40 Cal. 125. 


11. An order vacating a dismissal of ap- 
peal, obtained upon a stipulation signed by 
counsel for respondent in ignorance of the 
dismissal, will be set aside on his motion. 

Noriega v. Knight, 20 Cal. 172. 

12. If the attorneys for appellant and re- 
spondent stipulate in writing that the 
statement contained in the record is a cor- 
rect statement on motion for a new trial, 
and that the judgment roll, orders, and in- 
struction given and refused by the court, 
the statement anid stipulation constitute a 
true and correct statement on appeal to the 
supreme court, and may be used as such 
without further certificate or identification; 
all technical objections to the transcript are 
waived, and it will be presumed that a no- 
tice of motion for a new trial was regularly 
given, although none appear in the record. 

Godchaux v. MTalford, 26 Cal. 316. 


13. If a stipulation entered into by the 
respective attorneys in an action is in subse- 
quent proceedings virtually disregarded 
by both parties, the court will not, after it 
has been thus disregarded, enforce it. 

People v. Holden, 28 Cal. 123. 


14. If a party has been injured by a dis- 
regard of a stipulation entered into by him, 
his remedy must first be sought in the court 
in which 1t was filed, or in some court of 
original jurisdiction. 

Clarke v. Forshay, 3 Cal. 290. 

15. When a motion is made to placea 
cause onthe calendar of the supreme 
court in accordance with a stipulation of 
the parties, it must be shown that the tran- 
script, and the briefs or points and author- 
itics of both parties, have been filed, or the 
motion will be denied. 

Plant v. Smythe, 43 Cal. 42. 

16. A plaintiff who obtains Judgment in 
violation of his written stipulation on 
file dismissing the action, may be re- 
strained by the court in which judgment 
was obtained, from enforcing it. 

McLeran v. McNamara, 55 Cal. 508. 

17. The court can not alter or vary the 
terms of a written stipulation made by at- 
torneys, or relieve them from its obvious 
consequences. Keys v. Warner, 45 Cal. 60. 


18. A stipulation as to the location of 
one of the lines of a Mexican grant as 
surveyed, under a decree conlirming the 
grant, will not be construed as admitting 
that the line was correctly surveyed, unless 


from the whole reading of the same it ap- 
pears to have been the intention of the par- 
ties. San Jose v. Uridias, 37 Cal. ; 


19. A stipulation that the petitioner has 
such an interest in the proceedings as to 
make him a proper party thereto, does not 
preclude inquiry into the facts going to show 
the existence of such interest. 

Harpending v. Haight, 39 Cal. 189. 


EFFECT OF. 


20. Where the record contains a stipula- 
tion that there is no error therein to the 
prejudice of the appellants, provided the ti- 
tle to the whole of a tract of land did not 
pass by a certain deed in controversy, and 
the case is argued by appellants’ counsel on 
that theory in his opening brief, and the 
court holds that the title to the whole tract 
did not pass, it will not notice other alleged 
crrors on petition for rehearing. 

Hihn v. Courtis, 31 Cal. 398. 


21. Whero counsel, in a cause pendin® in 
the supreme court, stipulate to submit the 
case to the court on two grounds only, it 
is a Clear waiver of all other assignments 
of error, and they will not be allowed to go 
behind such stipulation, and insist upon 
points other than those mentioned im the 
stipulation. | Cahoon v. Levy, 10 Cal. 216. 


22. The supreme court will not examine 
errors assigned on appeal, where, after the 
service of the notice of appeal, the parties 
stipulated that all errors in the record, ref- 
eree’s report, decree, and judgment, were 
waived.  Glotzback v. Foster, 11 Cal. 37. 


23. A stipulation in the supreme court, 
that a cause be continued for the term, 
and that any motion may be made therein at 
the next term, by either party, which might 
have been made at the first term after the 
tiling of the transcript, covers only the rights 
a party had at the time of the stipulation, 
and not those already lapsed by the laches of 
the party. 

Reynolds v. Lawrence, 15 Cal. 359. 

24. If an attorney stipulates, under a 
mistake of fact, that a notice of appeal has 
been filed, when no notice has been filed, 
the court below, upon a proper application. 
may relieve him from it, but the supreme 
court can not. 

Bonds v. Hickman, 29 Cal. 460. 


25. A stipulation that no execution 
shall issue until the deterinination of the 
appeal, is not a waiver of an objection that 
the notice of appeal was not filed in season. 

Moulton v. E:limaker, 30 Cal. 527. 


26. A stipulation between parties to an 
action as to the kind cf judgment to be 
entered, whatever force it may have in reg- 
ulating the judgment to be entercd, docs not 
impair the effect of the judgmen’ which is 
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entered, even if not entered in accordance | to his recovery; but it does not import a 


with the stipulation. 

Semple v. Wright, 32 Cal. 659. 
27. A stipulation signed by the parties 
‘‘that the foregoing twenty-one pages con- 
stitute the transcript on appeal from the 
order, and contain true, full’ and correct 
copies of the afhdavits referred to in the bill 
of exceptions, judgment, order, notice, bill 
of exceptions,” etc., does not preclude re- 
sponients from denying the correctness or 

sutliciency of the bill of exceptions. 
Wetherbee v. Carroll, 33 Cal. 549. 


28. If the transcript does not contain all 
the judgment roll, but contains all that is 
necessary, the defect is waived by a stip- 
ulation that it contains all that is necessary 
for the purpose of the appeal. 

Solomon v. Reese, 34 Cal. 28. 


29. If counsel stipulate in open court that 
the jury may assess damages in cur- 
rency if they find for the plaintilf, they are 
estgpped from raising an objection to the 
verdict on that ground. 

Dreyfous v. Adams, 48 Cal, 131. 


30. A stipulation filed in the supreme 
court, consenting to a judgment, must be 
signed by the attorneys who are the at- 
torneys of record for the parties in the court 
below, or by a party in person who did not 
appear by attorney. 

Estate of Arguello, 50 Cal. 308. 


31. If the parties, before a trial, agrec on 
the facts, and then stipulate that either 
party may, on the trial, add such dosu- 
mentary evidence as he sees proper, the 
stipulation will be construed tomean evidence 
pertinent to the issue and which was in ex- 
istence at the date of the stipulation. 

Donner v. Paliner, 51 Cal. 629. 


32. If the parties in an action of eject- 
ment agree to the facts, which facts are 
based on the presumption that at a certain 
time the title to the demanded premises was 
in a third person, and the court is asked to 
determine which has acquired the title of 
such third person, and the court decides on 
the facts, neither party will afterwards be 
heard to assert, for the purpose of avoidin: 
the effect of the judgment, that such third 
person had no title. Id. 


33. If, in an action to recover money, the 
complaint alleges and the answer denies that 
it was payable in gold coin, the attorney for 
the defendant can not bind his client by a 
verbal stipulation made during the prog- 
res3 of the trial, and not entered on the 
minutes, to allow the plaintiff, if he recover, 
to have judgment in gold coin. 

Merritt v. Wilcox, 52 Cal. 238. 


34. A general verdict in favor of the! Exrcorioy, 179. 
plaintiff imports a inding in his favor upon | EQuiry, 36, 38. 
all the allegations of the complaint material | GARNISHMENT, 15. 


finding in his favor upon an issue as to 
whether money sued for was payable in gol 


coin. i 


35. The probate court has power to enforce 
the terms of a stipulation, eutered into by 
parties litigant before it, in reference to @ 
subject-matter of which the court has juris- 
diction. Grady v. Porter, 53 Cal. Gs0. 


36. A court has power to relieve a party 
from the effects of astipulation which admits 
a fact which is not true. 

Richardson v. Musser, 54 Cal. 196. 


37. If the finding of a fact on a material 
point is contrary to a stipulation of the 
parties made in the course of the trial as a 
substitute for evidence, a new trial will be 
granted, on the ground that the finding is 
contrary to the fact as stipulated, and there- 
fore unsupported by the evidence. 

Carpentier v. Small, 35 Cal. 346. 


APPEAL, 185, 302, | ForFFITURE. 

352, 428, 777, 905. | JuDGMENT, 51, 150, 
ATTORNEY, 26, 28, 29. 155, 306. 
Contract, 11. New TRI1AL, 518-521. 
Courts, 9. Veroict, 50. 
Equrry, 157. 


STOCK. 


lL. This case is distinguished from mere 
executory agreements, through a performance 
of the terms of which a party becomes enti- 
tled to property, because here C. wasentitled, 
as of original right, to his stock, and the 
conditions annexed to the issuance of the 
certificates to him, even if not waived, were 
mere qualitications in favor of G. and B., in 
the nature of security to them, the substance 
of which security they enjoyed, though not 
in the precise way described. 

Chater v. S. F. S. R. Co., 19 Cal. 219. 


2. An agrcement to subscribe for shares of 

a corporation upon a stipulated condition is 

not binding, unless the condition be complied 
with. 

S. C. R. R. Co. v. Schwartz, 53 Cal. 106. 


ASSIGNMENT, 37, 54, | Husspanp ano Wire, 
82 16. 


ATTACHMENT, 33. JUDGMENT, 343. 


BILLS AND Nores, 83— | MixneraL Lanp, 226- 
84. 241. 

Corporation, 166, | Money Hap anp Re. 
191-396, 199-208, CEIVED, 15. 
270-272. MortTGacr, 26. 

CONSTITUTIONAL | Metnic. Corr. 46. 
Law, 23S. PLEDGE, 4-6, 19-21, 


Damacrs, 98. SALE AND DELIVERy, 
20. 

Spreciric Perr. 110. 

SUPERVISORS, 30. 


STREETS AND STREET IMPROVEMENTS. 


STOCKHOLDER. 


Const. Law, 212. Equity, 166. 
Coxtract, 320. EvIDENCE, 237. 
CorpokaTion, 119- | Limrrations, 60. 
125, 144, 175, 187- | Parrixzs, 257. 
190, 209-220, 221- 
267. 


STOCKTON. 
EMINENT Domain, 8. | Street, 56, 75, 125, 
MounIcIPALCORPORA- 286. 290. 
TION, 36. 


STOLEN GOODS. 


L An auctioneer who receives and sells 
stolen property, innocently, and in the ordi- 
nary course of his business, is liable to the 
true owner for the conversion thereof; and 
that, too, without the previous prosecution 
and conviction of the felon, and although the 
auctioneer had paid over to the felon the 
money received on the sale of the goods, be- 
fore notice that the goods had been stolen. 

Rogers v. Huie, 1 Cal. 429. 


2 An auctioneer who, in the regular 
course of his business, receives and sells 
stolen goods, and pays over the proceeds 
of sale to the felon, without notice that the 
goods were stolen, is not liable to the true 
owner as for a conversion. Id., 2 Cal. 571. 


STOPPAGE IN TRANSITU. 


L. The right of avendor of goods to a 
stoppage in transitu exists until they ar- 
rive at their final destination or come into 
ie eae of theconsignee. Depositing the 
goods at an intermediate point with an agent 
uf the vendee to be forwarded, does not 
terminate the éransitua. 

Markwald v. Creditors, 7 Cal. 213. 


2 The vendor of goods who has sold them 
on credit touone who is insolvent, has a right 
to stop the goods and take them into his pos- 
session at any time before they arrive at 
their place a i raprleen ob and go into the 
possession of the purchaser. 

Bisekinan v. Pierce, 23 Cal. 508. 


3. This right of stoppage in transitu is 
paramount to any lien on the goods 
claimed by third persons through the pur- 
chaser, and may be exercised to defeat an 
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attachment or execution levied upon the 
goods by a creditor of the vendee. | Id. 


4. It renders a stoppage in transitu un- 
necessary, for there is a rescission before there 
could be a stoppage. 

Le Cacheaux v. Cutter, 6 Cal. 514. 

5. An express demand for the goods is not 
required in order to charge the carrier. If 
he is clearly informed that it is the desire of 
the vendor to retake the goods, the notice 
is suflicient. Jones v. Earl, 37 Cal. 630. 


6. The vendor of goods upon credit may 
retake them, upon the discovery of the in- 
solvency of the vendee, at any time before 
they have been delivered to the vendee, or 
before any third party has acquired Lona jide 
rights in the goods. Id. 


ComMON CARRIER, 18. se AND DELIVERY, 


rv) 


STREDTS AND STREET IMPROVE- 
MENTS. 


1. GENERALLY. 

14. DepicaTion o¥ STREETS. 

20. Powers oF LEGISLATURE AND BOARDS 
OF SUPERVISORS AS TO STREET AS- 
SESSMENTS, ETC. 

42. RESOLUTION OF INTENTION. 

70. ADVERTISING FOR PROPOSALS. 

77. ORDER FoR WoRK. 

87. CHANGE OF GRADE. 

04. AWARD oF WoRK. 

96. Conrracrs, EXTENSIONS, READVER- 
TISING, RELETTING, ETC. 

131. AssEsSMENTS, DraGRaM, AND WaArR- 
RANT. 

187. DEMAND AND RETURN. 

203. ReMeEpY BY APPEAL TO BOARD OF 
SUPERVISORS. 

225. LIENS. 

242, PUBLICATION. 

254. PERSONAL LIABILITY. 

257. LiaBILiry or City. 

261. LiaBiLity oF STREET RAILROAD. 

262. FRONTAGE. 

264. ACTIONS FoR STREET ASSESSMENTS, 

302. INTEREST. 

306. ESTIMATE OF BENEFITS. 

313. Errecr or REPEAL. 

317. CONSTRUCTION OF THE STATUTES, 

346. AUTHENTICATION OF RECORDS. 


GENERALLY. 


L. The municipal government of a city, in 
causing street improvements to be made, 
acts under the authority conferred upon it 
by the legislature, and is subject to all the 
constitutional limitations and restraints im- 
posed on the legislature, and has no other or 
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greater power than is and lawfully may be 
conferred on it by the iene act. 
Creighton v. Manson, 27 Cal. 613. 


2. An attempt by the city of San Fran- 
cisco to convert a public easement to 
private use, or to defeat the right of way 
over a public street, is beyond the power of 
@ corporation, and the legislature has no au- 
thority to interfere with the disposition of 
the land and premises upon which the ease- 
ment i3 situated, after title has passed from 
the state. Wood v. San Francisco, 4 Cal. 190. 


3. Where a city is laid out with streets 
running to the water, such streets should be 
held to continue on to the high water, if the 
city front is filled in, or the space oe 
by accretion or otherwise. d. 


4. It was necessarily anticipated that the 
water lots would be filled up to a level, 
suitable for building or land carriage. 

Eldridge v. Cowell, 4 Cal. 81. 


§. All the public streets of the city of San 
Francisco running into the water, as laid 
down on the official map of the city, were, 
by operation of the act of March 26, 1851, 
extended and carried to the front line of the 
city, and, as such, are subject to the free en- 
joyment of the public, and exempt from 
executions against tho city. 

Wood v. San Francisco, 4 Cal. 190. 


6. East street, San Francisco, extends 
from Folsom to Market street, the latter, 
and not Jackson street, being its northern 
terminus. Burr v. Dana, 22 Cal. 11. 


7. The fact that Bast street was dedi- 
cated on the old plan of the city, that is, the 
map or plan of 1850, is insuflicient to extend 
the street as a public highway beyond its 
first limits, to wit, from Folsom street to 
the southerly side of Market, and to the bay. 

Jacobs v. Kruger, 19 Cal. 411. 


8. The twentieth section of the act for 
improving the streets of Oakland, which 
provides that when a street is constructed to 
the satisfaction of the council and marshal 
it shall be accepted, and that thereafter it 
shail be improved by the city, requires such 
acceptance of the street, to the full width of 
the street, when improved under regulations 
adopted by the council, Such repulations 
must specify, among other things, the char- 
acter of the work to done, before the 
street can be accepted. An acceptance of 
work done on a strect is not sufficient to 
make tlie street an accepted street. 

Oakland Paving Co. v. Rier, 52 Cal. 270. 


9. The courts will take judicial notice of 
the streets of San Francisco as designated on 
the official plan or map of the city. 

Whiting v. Quackenbush, 54 Cal. 306. 

1O. Scction 19 of article XIof the consti- 
tution is not a provision which requires 
legislation to enforce it; and the provisions 
of the act of April 1, 1872, relating to street 


improvements in San Francisco, which an- 
thorize the superintendent of etrects to 
execute contracts for such improvements, 
in advance of the levy and collection of the 
assessment, are inconsistent with the section 
referred to, and ceased to be operative on 
the first day of January, 1880. 

McDonald v. Patterson, 54 Cal. 245. 


11. A municipal corporation may 
maintain ejectment to recover possession 
of streets which it owns, and is entitled to 
possess, subject to the right of citizens to 
pass and repass as an open highway. 

San Francisco v. Sullivan, 50 Cal. 603. 

12. One who claims title to land alleged 
to be a public street or highway can nut 
maintain an action to quiet his title thereto 
against a street commissioner of a city, who 
claims no interest in the land. 

Leet v. Rider, 48 Cal. 623. 


13. Such street commissioner is the mere 
agent or servant of the city, and liis acts 
done in the performance of his duty in open- 
ing streets are the acts of the city. Id. 


DEDICATION. 


14. Under an act of 1862, relating to the 
city of San Francisco (stats. 1562, p. 391, sec. 
1), the mere dedication of lind by the owner 
to public use, as public streets, lanes, alleya, 
or other public places, converts it into public 
streets, lancs, alleys, or other public places, 
for the purposes of said act, without any 
formal acceptance of the same as such by 
the board of supervisors, who may thereafter 
improve them in the manner provided by 
law, although until this is done there may 
not be any obligation to keep them in a safe 
or passable condition for pee use. 

Stone v. Brooks, 35 Cal. 490 


15. M., who was the owner of the middle 
onc of three adjoining one-hundred-vara lots, 
which filled the space between Second and 
Third streets, in the city of San Francisco, of- 
fered it for sale, and sold portions of it at pub- 
lic auction in parcels or subdivided luts, each 
having a width of twenty-five feet, and front- 
ing on cither side on an extensien of Pe 
street, which at that time, so fer as actually 
opened, was but a end de sic, extending at a 
rightangle irom Third strect mitlway through 
the adjoining one-hundred-vara lot lying on 
Third street and terminating at M.’s said lot. 
But at said sale, M. had represented on a 
large map, by which the sale was made, said 
subdivided lots as cach frontiuy on an exten- 
sion of Verry street, made midway throuch 
her said lot, and terminating at the other ad- 
joining one-hundred-vara lot lying on Second 
street. ‘The sales were made to the highest 
bidder, and were absolute: //eld/, that in law 
this consututed a dedication by M. of that 
portion of her lot which was represeuted on 
sail mapas an extension of Perry street to 
public use as a strect, and as such was there. 
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after subject to the jurisdiction of the board 
of supervisors for all purposes of its improve- 
ment; which, when made, operates as a com- 
lete acceptance of the dedication, and per- 
Fcts the right of the public to its use as a 
public highway for all purposes. Td. 
16. A street or court which is a mere cul 
de sac may be dedicated to public use in like 
manner as a thoroughfare. : 
17. P. executed tothe city of San Fran- 
cisco a quitelaim deed of certain strips of 
land to be uze:l as public highways, under the 
namo of ‘‘ Belle Air place” and ‘‘ Pfeitier 
street,” the same being part of a city lot oc- 
cupied by himself and wife as a hoiestead. 
Afterwards, the parcels thus sold never hav- 
ing been open or used as higuways, P. and 
wife executed a mortgage upon their home- 
stead, describing it as bounded in part by a 
lino running a certain course and distance 
‘to Belle Air place,” and thence a certain 
course and distance ‘‘to Pfeiffer street.” The 
wmortyaye.l premises having been sold under 
a decree of foreclosure in an action to which 
the husband and wife were partics, and tlic 
plaintiif having acquired the title of the pur- 
chaser, the mortyagors commenced to crect 
a buiiding upon the spaces designated as 
streets, claiming that the same remained a 
part of their homestead and had not been 
dedicated as highways. In an action by 
plaintitf to enjoin this work: Held, that as 
to the mortgagees and those claiming under 
them, tho mortgage was a dcdication of the 
streets named as pubiic highways, and vested 
in the. a right of way; that the deed to the 
city might be referred to to chow the width 
of these streets; that the homestead claim 
was barred by the foreclosure and sale; and 
that the right of way passed to the purchas- 
ers a3 an appurtenance of the lot, and there- 
fore free from the claim of homestead. 
Kittle v. Pfeiffer, 22 Cal. 484. 
18 A deed which conveys tw the pres- 
ent and future owners of town lots in a city, 
certain streets and public squares in 
such city, ‘‘for the public use of the inhab- 
itants of such city, to be applied to such pub- 
lic purposes as the future incorporated author- 
ities of said city from time to time declare 
end determine,” dedicates the land to public 
use, and contains a sufficient designation 
of the grantecs to make it operative as a con- 
veyance. Mayo v. Wood, 50 Cal. 171. 
19. If acity lays out and dedicates pub- 
lic squares on the pueblo lands within its 
limits, and the dedication is ratified by an 
act of the levislature, and congress after- 
wards relinquishes to the city the title of the 
United states to the lands, for the uses and 
purposes mentioned in the ratifyiny act, the 
act of congress confirms the dedication, and 
inakes it operative upon the legal title, as 


well as upon such title as the city held prior 


to the act of congress. 
Hoadley v. San Francisco, 50 Cal. 265. 


POWERS OF LEGISLATURE AND OF 


BOARDS OF SUPERVISORS. 
20. The legislative charter of the city and 


county of San Francisco confers the entire 
control, supervision and management of all 
the public strects, thoroughfares, ete., within 
its corporate limits, upon tho board of super- 
visors and superintendent of public strects 
and highways. 


Eustace v. Jahns, 38 Cal. 3. 
21. The law does not impose upon the 


owner of a lot fronting upon a public street 
in San Francisco tho duty of repairing defects 
in the portions of the street upon which his 
lot abuts. 


Ia. 
22. Under the provisions of sections 3 and 


8 of the act of 1862 (stats. 1862, p. 391), the 


urisdiction is vested in the board of su- 


pervisors to determine whether the whole 
or a portion, and if a portion, what portion, 
of astreet improvement shall be dune as a 
single improvement. 


It is necessary to a 
proper execution of this important power, 


and to protect the interests of property 
owncrs, that such determination should be 
distinctly and clearly expressed, so as to 


enable those interested to act intelligently. 
When 80 expressed the subsequent procecd- 
ings of the board must be in strict pursuance 
thereof as their sole authority, and if not so 
pursued, such subsequent proceedings will be 
void. Dougherty v. Hitchvock, 35 Cal. 512. 
23. The board of supervisors of the city 
and county of San Francisco, in_ respect 
to street improvements, have whatever 
power is conferred by the statutes on 
that subject, and no other. The power 
which thcy possess must be exercised im the 
mode prescribed by said statutes, and in no 
other. ‘The modo in such cases constitutes 

the measure of the power.” 
N. P. Co. v. Painter, 35 Cal. 699. 


24. The board of supervisors have no 
power, in making street improvements, so 
far as conferred by said statutes of 1862 and 
1863, to do any kind of work which, for any 
cause, van not be let or contracted for in 
the mode prescribed by sail statutes, or 
which the owners of the frontage are legally 
prohibited from performing. dl. 

25. It was the intention of the statute 
cuthorizing street improvements in the city 
and county of San Francisco, to leave open 
for judicial inquiry all questions of a ju- 
risdictional character, and to submit all 
other questions to the decision of the board 
of supervisors. 

Chambers v. Satterlee, 40 Cal. 498. 


26. Proceedings by which the citizen is to 
be divested of lis property in invidum must 
be strictly pursued. 

Stockton v. Whitmore, 50 Cal. 554. 

27. By the actof Apzil 3, 1876, providing 
for the change of grade of certain portions of 
Montgomery avenue, it was provided that the 


1402 


STREETS AND STREET IMPROVEMENTS. 


county court should appoint three disinter- 
ested citizens, freeholders in the city and 
county of San Francisco, to assess bencfits 
and damazes to such lots of land as inight, in 
their opinion, be more benefited than dam- 
aged: //eld, that the act was impracticable, 
and could not be carried into effect; that, in 
the absence of any defined assessment dis- 
trict, every freeholder in the city and county 
had an interest to decide that his own real 
property was not benefited by the chanve of 
grade, and that it was therefore impractica- 
ble to appoint disinterested commissioners, 
as required by the act. 

Montgomery Avenue case, 54 Cal. 579. 


28. The legislature has power to vacate 
a strect in a city; and it may delegate 
such powcr to the municipal authorities of 
a city, and after such power has been dele- 
yated to the municipal authorities, the legis- 
lature may revoke it in part as well as in 
whole, or without any express revocation, 


nay itsclf exercise it. 
Polack v. S. F. O. Asylum, 48 Cal. 490. 


29. The municipal authorities of a city 
can not vacate a street without the conscut 
of the legislature. Id. 


30. The legislature may vacate a por- 
tion of a strect, even if a person owns prop- 
erty frontiny on another portion of the strect 
which wiil incidentally be injured ee 

d. 


31. The state has no proprietary interest 
in the strcets of a city dedicated to public 
use; and when it grants to a private corpora- 
tion an casement over the streets not 
common to the public at large, it merely 
grants, in its sovereign capacity, a franchise, 
and not any prvuprietary intcrest iu the 
strects. 


San Francisco v. 8. V. W. W., 48 Cal. 493. 


32. Asa gencral rule the fee of the streets 
in a city dedicated to public use iz in the 
owners of the adjoining lands on each side, 
to the center of the street. Id. 


.33. The lesislature has power to change a 
rule of evidence after the contract to which 
the rule applies has been made, and after the 
action in which the rule is to be applied has 
been commenced. 

Himmehinann vy. Carpentier, 47 Cal. 42. 


34. There is no constitutional impediment 
which estops the lezislature from enacting 
that, if a property-owner neglects to pay an 
assessment made for improving a street, it 
shall bear interest, even if the contract was 
made before the passage of the act. 

Dougherty v. Henarie, 47 Cal. 9. 

35. The levislature has no power to levy 
an assessment not uniform and equal, 
in an incorporated city for the purpose of 
linproving a strect. 

Brady v. King, 53 Cal. 44. 

36. The legislature, in providing for the 


improvoment of the streets of a city, may 
adopt ove mode fora part of the streets, 
and a ditferent mode for the remainder, and 
may authorize the levy of an assessment per 
front foot to pay for either mode of improve- 
ment. Oakland P. Co. v. Rier, 52 Cal. 270. 


37. The board of supervisors of San Fran- 
cisco possess all the authority in respect 
to the improvement of streets which is not 
vonferred expressly, or by necessary implica- 
tion, upon some of the olficers mentione:l im 
the statute. Donnelly v. Tillman, 47 Cal. 40. 

Donnelly v. Marks, Id. 187. 


38. The board of supervisors of San Fran- 
cisco can not delegate the power tv dcter- 
mine where work is necessary on a street. 

People v. Clark, 47 Cal. 456. 

39. A contract having been entered into 
for the performance of work in yrading a 
street, and the time mentioned in the con- 
tract for the performance cf the work havin 
expired, and the contractor having apple 
for an extension of the time, an! the 
board of supervisors having refuse:l to grant 
such extension of time, subsequently made 
an order for the extension of time: //rld, 
that the order was unauthorized and void. 

Turney v. Dougherty, 53 Cal. 619. 


40. Under section 3 of the act of April 1, 
1872 (stats. 1871-2, p. 804), the board of 
supervisors of San Francisco had the power 
tv order the Construction of a sewer or 
other street improvement, extending through 
two or morc streets. 

Mahoney v. Braverman, 54 Cal. 565. 


41. The sixth section of the present street 
law of San Francisco (stats. 1871-3, p. 808), 
requiring the superintendent of public streets 
upon the failure of a contractor tou complete 
his work before the expiration of the con- 
tract time, to report the same to the suner- 
Visors, and the supervisors to relet the work, 
is mandatory, and excludes the exercise by 
the board or superintendent, of any power 
to extend the time for completing the 
work after the expiration of tue contract 
time, or an extension ordered during tie run- 
ning of the contract tine, and such an exten- 
sion is therefore void. 

Beveridge v. Livingstone, 54 Cal. 54. 


RESOLUTION OF INTENTION. 


42. A resolution of the board of supervis- 
ors of San Francisco, declaring an intention 
to improve a street, may inciude a declara- 
tion of intention to both grade and mac. 
adamize. Such resolution sutticient!y de- 
scribes the work to be done if it declares that 
the street will be graded and macadamized 
from one designated point to another. 

kmery v. 8S. FL G. Co., 28 Cal. 345. 

43. Under the provisions of section 3 of 
the act of 1562, the mayor of the city and 
county of San Trancisco is Mot required to 
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sign a resolution of the board of supervisors 

declaring thcir intention to improve a public 

street. Cochran v. Collins, 29 Cal. 129. 
Hendricks v. Crowley, 31 {d. 471. 
Taylor v. Palmer, Id, 241. 


44. A resolution of the board of supervis- 
ors of the city and county of San [rancisco, 
declaratory of intention to grade a street, 
must be presented to the president cf 
the board for his approval. 

Thompson v. Hoge, 30 Cal. 179. 


45. Creighton v. Manson, 27 Cal. 613, 
affirmed as to necessity of a resolution of the 
board of supervisors of San Francisco of in- 
tention to grale a street being presented to 
the president of the board for his signature. 

Id. 

46. A resolution declaring an intention to 
improve ao strect in San Francisco is not 
vitiated because it states an intention to 
grale and macadamize from Mission to How- 
ard strect, while the contract executed under 
the resolution calls for grading and macadam- 
izing that portion of the street ‘‘except 
where done.” 

Emery v. S. F. Gas Co., 28 Cal. 345. 


47. The board of supervisors of San Fran- 
cisco have power to cause to be graded the 
distance of several blocks, in onc contract. 

Himmelmann v. Steiner, 38 Cal. 175. 


48. A resolution of intention was for the 
ling of Clay street, from Taylor to 
Sones. and from Jones to Leavenworth 
streets, and the crossing of Clay and Jones 
strect. The board ordered the work to be 
done; the advertisement for proposals was 
for the same work, the bidders being notified 
to putin separate bids for cach block and 
the crossing, and by the resolution of award, 
the contract for the whole work was award- 
ed to the lowest bidder, at specified prices 
for each block and the street crossing. The 
contract entered into was for one block 
only: //eld, that the contract was wholly 
unauthorized. 
Dougherty v. Hitchcock, 35 Cal, 512. 


49. The board of supervisors of the city 
and county of San Francisco acq juris- 
diction of the subject-matter of improving 
a street in the city and county of San Fran- 
cisco, after the expiration of the notice of 
intention to improve. 

Dougherty v. Miller, 36 Cal. 83. 


50. The place where work is to be done 
in Improving a street in San Francisco must 
be determined by the judgment of the 
board of supervisors in the resolution of in- 
tention. The board can not leave the selec- 
tion of the place where work is to be per- 
forined between any two points to the super- 
intendent of strects, or any other person. 

Richardson v. Heydenfeldt, 46 Cal. 68. 


S51. If a resolution of intention to improve 
a street in San Francisco provides that the 
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street shall be improved where necessary, 
the board of supervisors acquires no jurisdic- 
tion, and the assessment is void. 


People v. Ladd, 47 Cal. 603. 


52. A resolution of the board of supervis- 
ors, (lirecting a publication of a notice of 
intention for street work, for ten days from 
and after a particular date, the publication 
of which was not in fact commenced until 
two days after the time fixed in the resolu- 
tion, but was then made for the legal period 
of ten days, was a substantial compliance 
with the provisions of the law. 

Chambers v. Satterlee, 40 Cal. 498. 


53. In order to get jurisdiction to ordcr 
street work done in San Francisco, the board 
of supervisors must describe the work in 
the resolution of intention. 

Brady v. King, 53 Cal. 44. 


54. The board of supervisors of the city 
and county of San Francisco must specify 
in a resolution of intention to perform work 
on a street, the work to be done. It is not 
sufficient to declare its intention to cause 
certain repairs to be made ‘‘where neces- 
sary.” andolph v. Gawley, 47 Cal. 453. 


55. A resolution passed by the board of 
supervisors of San Francisco, declaring their 
intention to improve astrect, need not con- 
tain a complete plan and spccifications 
of the proposed improvement. The resolu- 
tion of intention need not describe the work 
with any more exactness than it is desciibed 
in the law itself. 

Harney v. Heller, 47 Cal. 15. 


56. In the city of Stockton, if the coun- 
cil adopt a resolution of intention to improve 
a street, or part of a street, it has no juris- 
diction to improve only a portion of the 
street embraced in the resolution. 

Stockton v. Whitmore, 50 Cal. 554. 


57. In San Francisco, the macadamizing 
of a street, and the construction of side- 
walks, are different kinds of work, and 
when a strect is ordered to be macadamized, 
it is meant that the roadway only is to be 
improved. 

Himmelinann v. Satterlee, 50 Cal. 66. 

58. Under a resolution of intention to 
macadamize and curDd a strect, the board 
of supervisors of San Francisco do not ac- 
quire jurisdiction to order work to be per- 
formed on a sidewalk; and if the notice for 
sealed proposals calls for work also to be 
done on the sidewalks, the contract follow- 
iny the notice is void unless the work done 
on the sidewalks can be separated from that 
done on the roadway. ld. 

59. A resolution of intention to curb and 
macadamize a street docs not include the 
sidewalk. Dyer v. Chase, 52 Cal. 440. 

60. The twenty-eichth section of the act 
to authorize the improvement of strects in 


the city of Oakland, which provides that 
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the council shall have fcll power to improve 
Broadway street in suc manner as 1t may 
deem proyer, does not dispense with the 
necessity of the passage of a resolution of 
intention, and its publication, before an im- 
provement can be made on Broadway. 
Oakland Paving Co. v. Rier, 52 Cal. 270. 


61. Under said section, after a resolution 
of intention to improve Broadway street has 
been passed by the council, and published, so 
that jurisdiction is acquired, the council 
nay order such portion of the proposed work 
to be done, as it may deem proper, or may 
leave the amount of work to ‘e one on the 
crossings and culverts to the determination 
of the street superintendent. Id. 


62. If, in improving a street in a city, the 
apecificctions require Worl not mentioned 
in the resolution of iitention, it docs not 
vitiate the assessment if such additional 
work is not mentioned in the contract, and 
it docs not appear that it was dunce, or that 
any charge was made for it. Id. 


63. In improving the strect of a city, if 
the resolution of intention calls for *‘addi- 
tional macadamizing,” the specifications may 
provide for lifting the rock on the roadway, 
and relaying a part with new rock, and this 
is ‘‘additional macadamizing.” Id. 


G4. The question reserved, whether the 
board of supervisors of San Irancisco should 
order the puLlication of a resolution of in- 
tention to improve a street, or whether it 
may be published without such order. 

Dyer v. North, 44 Cal. 157. 


65. The provisions of the statute, which 
authorizes the board of supervisors to order 
street work to be done, aftcr notice of their 
intention to order the work has been pub- 
lished for ten days, requires the notice to 
be given by the board itself, and the publi- 
cation required can only be made by their au- 
thority. Chambers v. Satterlee, 40 Cal. 497. 


66. After the board has acquired juris- 
diction to act, by due publication of the 
resolution of intention, they must still exer- 
cise their power in the mode prescribed 
by law. Td. 


67. The board of supervisors of the city 
and county of Sen Francisco have no juris- 
diction to give notice of an intenticn to or- 
der or to order grading done on any street 
inentioned in the third section of the act of 
1872, p. 805, in the absence of a petition 
signed by the owners of a majority of the 
frontase of the land made liable for the grad- 
ing, except public property. 

Turril v. Grattan, 52 Cal. 97. 

68. There is no substantial difference be- 
tween the absence of a petition and a peti- 
tion Jacking the essential averment. Id. 


69. A resolution of intention to improve 


April 4, 1870, must be published five 
days, exclusive of Sundays. 
People v. McCain, 51 Cal. 360. 


Advertising for Proposals. 


70. An order of the board of supe wisors 
of the city and county of San Francisco, au- 
thorizing the clerlx of the boanl to ad- 
vert:se for proposals to do strect work is 
sufficient, although it doesnot mention sealed 
proposals nor specify the time or place of 
giving notice. 

Himmelmann y. Byrne, 41 Cal. 500. 

71. A resolution of the board of supervis- 
ors of San Francisco, authorizing their clerk 
to advertise for proposals to do certain work 
incntioned in the resolution, on a strect 
therein named, is sufficient authority to said 
clerk to advertise five days for proposals in 
the mode provided by law, as well as to post 
notices in the ofiice of the superintendent of 
streets. Shepard v. Colton, 44 Cal. 628. 


72. The posting of the notice inviting 
proposals for the execution of work, in the 
office of the superintendent of streets, for a 
jeriod of three days instead of five, as re- 
quircd by law, is a violation of the statute in 
a matter affecting the substantial rights of 
persons interested, and is such a defect as 
renders all the subsequent proceedings void. 

Hughes v. Reis, 40 Cal. 253. 


73. The notice inviting proposals for 
improving a street in the city and county of 
San Francisco must be posted in the office 
of the superintendent of public streets and 
highways, for five official days; that is, be- 
fore nine o’slock a. M. of the first day, and 
must remain posted until four o’clock P. mu. 
of the fifth day. 

Himmelmann v. Cahn, 49 Cal. 285. 
Brooks v. Satterlee, Id. 289. 


74. The erroneous use of the word ‘‘re- 


graded” instead of ‘‘graded,” in the notice. 


inviting sealed proposals for the grading of a 
street, cloes not vitiate the notice. 
Brady v. Feisel, 53 Cal. 49. 


75. Under the act of March 27, 1872, ‘‘to 
reincorporate the city of Stockton,” notices 
inviting sealed propos to do street work 
must reer to a diagram and specifications of 
the proposed work. 

Stockton v. Clark, 53 Cal. 89. 


76. The adoption of a resolution by the 
city council of Stockton, directing the 
publication of advertisements inviting pro- 
posals for street work, to be done ‘in ac- 
cordance with the plans and specifications 
therefor now on file in the office of the city 
clerk,” is equivalent to the adoption of such 
plans and specifications, and is tantamount 
toa jrior direction to the city surveyor to 
make a survey, diagram, estimates, and spe- 


astrect in San Francisco, under the act of | cifications. Stockton v. Skinner, 53 Cal. oo. 
b] 
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ORDER FOR WORK. 


77. Under the consolidation act of 1856 
for San Francisco, and the act of 1859 
amendatory thereof, the board of supervisors 
have no power to order a contract for plank- 
ing, paving, piling or repaving astreet which 

been once paved, piled, etc., except in 

the instance given in section 53 as amended 
by section 10 of the act of 1859. 

Blanchard v. Beideman, 18 Cal. 261. 


78. In other cases not within this excep- 
tion, where the planking or paving of a 
street or sidewalk needs local repairs, the 
supervisors can not authorize a contract to 
be madc by the superintendent of streets for 
such repairs; but the proceeding must be by 
notice to the owner, etc., of the property, 
according to section 56 as amended by scc- 
tion 12 of the act of 1859. Id 


79. The Nicolson pavement being an 
invention, and the plaintiff being the sole 
owner, the board can not order the same to 
be laid down, as there can be no competition 
amongst bidders for laying it down which 
the street law provides for. 

N. P. Co. v. Painter, 35 Cal. 699. 


80. The board of supervisors of San Fran- 
cisco can not order the Nicolson pavement 
to be laid down, in cases where the lands of 
the property-owner are to be assessed, unless 
upon the petition of a majority of the own- 
ers, or their agents, in frontage, and upon 
the condition that the same shall not cost to 
exceed twenty-eight cents in coin per square 
foot. Id. 

Sl. An order to improve a public street, 
made by the board of supervisors of San 
Francisco, after having acquired jurisdiction, 
is in the nature of a judgment. 

Dougherty v. Foley, 32 Cal. 402. 


82. An ordinance for the improvement 
of the streets, passed by the council before 
the expiration of the time for tle prescnta- 
tion of the protest, is not thereby invalid. 

Burnett v. Sacramento, 12 Cal. 76. 


83. The statute only inhibits the council 
roceeding with the improvements in 
case of such protest, and it was competent 
for them to pass the ordinance in advance of 
the time, provided they did not attempt to 
enforce it until afterwards. Id. 


84. The charter of the city of San Fran- 
cisco provides that when the common coun- 
cil think proper to open or improve a street, 
etc., notice shall be given, and if no pro- 
test be made, as provided, then the council 
shall proceed with the improvement: //edd, 
that when an ordinance had passe to give 
the required notice, which was given, and 
no protest made, the full discretionary power 
of the council had been exercised, and it be- 
came binding as a contract between the city 
and the property-holders to make the im- 
provement, the remaining acts on the part 
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of the city being mere ministerial duties of 
its proper ofiicers. 

Lucas v. San Francisco, 7 Cal. 463. 

85. Partics who do not remonstrate against 

a proposed street improvement in San I|'ran- 

cisco can not claim the benefit of a re- 
monstrance filed by other parties. 

Harney v. Heller, 47 Cal. 15. 


86. If a remonstrance to a strect im- 
rovement in San Francisco is filed with the 
d of supervisors, and it is reierred tua 
committee, and the board, before tho com- 
mittee reports, and without any action di- 
rectly on the petition, directs the work to be 
done, it is practically a passing upon and a 
decision against the remonstrance, Id. 


CHANGE OF GRADE. 


87. Under the act of March 28, 1868 (con- 
cerning the change of street grades in San 
Francisco), it was the purpose of the levisla- 
ture to confine the award of damages to 
those who should petition for their ailowance 
as provided by said act. 

in re Beale Street, 30 Cal. 493. 

88. The commissioners under the above 
act have no authority to award damages in 
excess of the ambunt claimed in the an 

a. 


89. A city has the right to raise the grade 
of a street; and if the contractor periorms 
the work with proper care and skull, he is 
not responsible for any damage which may 
result to the contiguous property. 

Shaw v. Crocker, 42 Cal 435. 

90. It is the duty of commissioners ap- 
pointed under that act to ascertain and re- 
port the damages to the owner of cach spe- 
cific parcel of land affected by the proposed 
work, which should include the value of 
lands taken for the street. 

Jacobus v. Oakland, 42 Cal. 21. 


91. The legislature did intend that the 
aggrearte damages to private property, in- 
cluding the value of land taken for the street, 
and the expenses of the commissioners, 
should be paid for in money by assessment 
upon the several parcels of land benelited by 
the propose | improvement, in proportion to 
the benefits to accrue to cach. Id. 

92. The only remedy for property-owners 
who have suffered damage under the acts of 
1868 and 1870, relative to modifying grades 
of streets in San Francisco, is by application 
to the legislature for retlicf. 

Appeal of Houghton, 42 Cal. 35. 


93. The auditor, in making a duplicate 
copy of the assessment roll, under the act 
of March 30, 1868, for modifying the grade 
of certain strects in San Francisco, need not 
attach thereto a copy of the certificate of the 
mayor appended to the original roll, certify- 
ing to its correctness. 


S. I’. v. Certain Real Estate, 50 Cal. 188. 
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AWARD OF WORK. 


94. The resolution of award is the letter 
of authority to the superintendent, and 
he has no more power to contract for the 
performance of only a part of the work 
therein specified than of additional work. 

Dougherty v. Hitchcock, 35 Cal. 512. 

95. In an action for the recovery of an as- 
sessincnt for the improvement of a street in 
San Francisco, it is necessary for the plaint- 
iff to prove, if the same is denied, that no- 
tice of the award of the contract to the 

laintiff for the improvement was published 
toe five days, pursuant to an order of the 


board of supervisors. 
Shepard v. Colton, 44 Cal. 628. 


CONTRACTS—EXTENSIONS—RE- 
ADVERTISING—RELETTING. 


96. The common council of the city of San 
Francisco passed an ordinance authorizing 
the street commissioner to advertise for pro- 
ae to grade, plank, and sewer a portion of 

igsion street, in said city, ‘‘the same to 
be paid for by the property-holders adjacent, 
* * * the proposals to be opened and 
awarded by the street commissioner, with the 
comiittees on streets from both boards of 
aldermen.” This ordinance was published 
for ten d:ys successively in a daily newspaper 
of the city, and the advertisement required 
was made in like manner for the same period. 
Proposals, based upon certain specifications, 
werc received under the ordinance, and opened 
by the committees of the two boards and the 
commissioner, and the work awarded to B. 
Subsequently, an instrument was executed 
by B., as contractor, and by the street com- 
missioucr, purporting to act in the name of 
the city, setting forth the acceptance by the 
city of B.’s proposal, and an agreement by 
her to pay him for the work at certain desig- 
nated rates, and an agreement on his part to 
do the work to the satisfaction of the city 
and the street commissioner. B. began the 
work, and afterwards transferred his contract 
and his interest thercin to plaintiff, who com- 
pleted the work in the best manner, and to 
the satisfaction of the street commissioner 
and the city. The work was measured, as it 
progressel, by the city’s engineer, who duly 
certiiicd to the accounts for the same, which 
accounts were duly audited, and upon them 
wairants were drawn by the controller, 
by authority of the city, and delivered to 
plaintiff, ‘The warrants were presented to 
the treasurcr, aud payment demanded and 
refused, on the ground that there were no 
funds in the treasury applicable to them. 
Previous to the demant assessments had 
been duly levied by the city upon the prop- 
erty adjacent to the improvements, to meet 
their expenses, and these assessments had 
been collected hy the collector of strect assess- 
incnts, and by him paid into the city treas- 


ury. Plaintiff sues the city, as liable either 
on the express contract, or upon the warrants, 
or upon implied contracts, for the services 
rendered and materials furnished, or for 
money received by defendant to his use: //eld, 
that, as under the charter, the city had au- 
thority to orderthcimprovements in question, 
the acceptance of the proposals of B. by the 
street commissioner and tle committees of 
the two boards converted what were pre- 
viously mere propositions on the part of the 
city into contracts, perfect in all their parts, 
binding alike upon the city and the con- 
tractor; hell, further, that the city is 
primarily liable; that she, and not the con- 
tractor, must look to the property-holders 
adjacent to the improvements for the neces- 
sary expenses; that tlie property-holders are 
not parties to the contracts; that the city 
must levy and collect the assessments; that 
the contractor has noclaim upon the property 
or the property-holders, but must luvk alone 
to the city; that the clause in the ordinance 
as to how the improvements shall be paid for, 
is only a designation of the sources upon 
which the city relies for payment. 

Argenti v. San Francisco, 16 Cal. 253, 


97. Plaintiff, by virtue of contracts en- 
tered into with an officer of the city of San 
l’rancisco, which contracts were executed by 
such oilicer in his ofhcial capacity, made 
valuable and permanent improvements to 
the city, for the exclusive benefit of it and 
its inhabitants; such improvements were 
made under the immediate supervision of an 
oflicer of the city, and when completed, were 
approved of and received by him, on behalf 
of the city; plaintiff, in making the improve- 
ments, le ou the validity of the contracts 
and the obligation of the city to pay, as 
therein provided; the city authorities were 
fully informed of these facts, took no steps 
to repudiate the contracts, or to inform 
plaintiff as to her disposition to pay: Aeédd, 
that plaintiff can recover on the contracts, 
although there is no evidence that the officer 
signing them was expressly authorized; that 
the silence of the city authorities, under the 
circumstances, was equivalent to a direct 
sanction of the acts of such oflicer, and estops 
the city from denying his authority; that the 
city having acquiesced in the contracts from 
the commencement to the completion of the 
improvements, never questioning the valid- 
ity of the contracts until she had received 
all the benefit to be had from their perform. 
ance, it would be a fraud on plaintiff to per- 
mit her now to repudiate them. Id. 


98. The mayor and controller of said city 
having drawn warrants on the treasurer 
thereof, payable out of the street assessment 
fund, in favor of plaintiff, for the improve- 
ments so made under said contracts: eld, 
that plaintiff can not recover on the war- 
rants; that being payable out of a particular 
fund, they are neither bills of exchange 
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nor promissory notes, and that the treas- 


urer inust pay from that fund, and no eae 
Id. 


_ 99. A contract to e a street in San 
Francisco need not follow the precise 
language of the statute, or contain a con- 
dition in cxpress terms that ‘‘ the materials 
used shall be such as are required by the su- 
perintendent of streets.” Ir by fairand rea- 
sonable construction it can be held to con- 
tain such condition, the call of the statute is 
answereil. Taylor v. Palmer, 31 Cal. 240. 


100. If a contract to do work provides that 
the work shall be done accordiny to certain 
specifications which are annexed to it, the 
specifications are a part of the contract. Id. 


201. Since the amendments to the consol- 
idation act, passe in 1863, the board of su- 
pervisors of San Francisco may extend the 
time within which a contract to perform 
work on a street is to be performed. ld. 


102. A contract to macadamize a street 
in San Francisco, nade with the superintend- 
ent of streets, binds the party to use such 
materials a3 are required by the superintend- 
ent if it provides that the work shail be per- 
formed according to specifications annexed, 
and such speciticativns made by the super- 
intenvlent name the material to be used. 

Emory v. S. F. Gas Uo., 28 Cal. 345. 

103. After the board of supervisors of San 
Francisco have taken steps to acquire juris- 
diction, and have pdr a pubiic street of 
said city to be improved, aud have let the 
contract, if the contractor fails to enter 
upon the performance of the work within 
the time fixed in his contract to perform, the 
board may readvertise for bids and relet 
the contract without taking steps to acquire 
jurisdiction as in the first instance. 

Dougherty v. Foley, 32 Cal. 402. 

104. Conlin v. Seaman, 22 Cal. 546, to the 
effect that the superintendent of streets of 
San Francisco has the power to extend the 
time for completion of contracts for the im- 
provement of streets made by hin, affirmed. 

Houston vy. McKenna, 22 Cal. 550. 


105. The law of contracts is not applicable, 
when the state or county government is a 
party, in respect to the mode or measure of 
enforcement. 

Sharp v. Contra Costa Co., 34 Cal. 284. 


106. Where the owner of a lot neglects 
for three days, after notice from the super- 
intendent of public streets of said city, to 
repair the street in front of his lot, the su- 

rintendent has a right to make a contract 

or that purpuse; and an action will lie in 
the name of the party performing the work 
against the owner of the lot adjacent for the 
amount. Hart v. Gaven, 12 Cal. 476. 


107. The city would not be liable inde- 
pendent of the contract made by her accept- 
ance of the proposals uf the coutractor. A 
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municipal corporation can only act in the 
cases and in the mode prescribed by its char- 
ter, and for street improvements of a local 
nature, express contracts, authorized by or- 
dinance, are necessary to create a liability. 
The doctrine of liability as upon implied con- 
tracts, has no application to cases of this 
character. 

Argenti v. San Francisco, 16 Cal. 255. 


108. In this case, the city having dis- 
charged the assessments, by receiving in 
payment thereof outstanding warrants, 
she is primarily liable to plaintitf as for 
moncys received to his use, even on the 
theory that she acted simply as the agent of 
the plaintiff in collecting the ussessmenta. 

Id. 

109. The improvements in this case, be- 
ing to particular streets, were local in their 
character, and though to some extent of gen- 
eral benefit, yet were chietly for the benefit 
and advantaze of the immediate neighbor- 
hood. The advantages resulting from them 
do not constitute that kind of gcneral advan- 
tae to the city, from the existence of which 
any liability to pay for the same can be in- 
ferred. The general doctrine that when one 
takes a benefit which is the result of an- 
other’s labor he is bound to pay for the saine, 
does not apply to cases of this kind. The 
benefit is immediate to the adjacent property- 
holders, and only indirectly to the city at 
large. Id. 


110. The street superintendent of San 
Francisco, under the consolidation act, has 
power to enlarge the time for completion of 
a contract for street improvements made by 
him, and if any property-owncr feels ag- 
grieved by such action he must appeal to the 
board of supervisors, or he will be deemed to 
have acquiesced therein. 

Conlin v. Seamen, 22 Cal. 546. 


L11. Under the statutes regulating street 
improvements in San Francisco, the board 
of supervisors have the power to re- 
advertise for bids where a contractor has 
failed to perform the work, without repeat- 
ing the steps necessary to obtain jurisdiction. 

Himmelmann v. Oliver, 34 Cal. 246. 


112. The legislature has the power to 
ratify the resolutions for the extension of the 
time for the completion of the contract. 

Himmelmann v. Steiner, 38 Cal. 175. 


113. When the person who has contracted 
to grade a street in the city of San Francisco, 
fails to perform the work, and it hecomes 
necessary or expedient to relet the job, the 
same course must be pursucd in reletting 
which is prescribed in the first instance by 
the sixth section of the statnte in relation to 
the improvement of streets in San Francisco. 

Meuser v. Risdon, 36 Cal. 239. 


114. In case of such reletting, the clerk 
of the board of supervisors, as such, has no 
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wer to give the notice inviting proposals 
tor the work, nor does the original resolu- 
tion of the board inviting proposals confer 
such authority, nor can the board confer 
such authority on him by a general resolu- 
tion, dircctiny him in all cases where con- 
tractors fail to perform to rceadvertise for 
proposals, Id. 


115. Each proceeding to improve a street 
in San Francisco, whether in relation to the 
first contract or a reletting on the failure of 
the first contractor to perform, 18 a separate 
and independent proceeding, and must stand 
or fall by itself. Id. 


116. Under the statute regulating street 
improvements in San Francisco, the board of 
supervisors adopted a resulution of intention 
to grade Clay street from Taylor to Jones 
and from Juncs to Leavenworth streets, and 
the crossing of Clay and Jones streets, and 
subsequently ordered said work to be done, 
and the clerk advertised for proposals for its 
performance, notifying bidders to pa in sep- 
arate bids for each block and said crossing. 
The board awarded a contract for the 
whole work. The only contract entcred 
into by the superintendent of strects, ctc., 
with the successful bidder was for the gra/l- 
ing of one block only—that from Jones to 
Leavenworth streets: J//eld, first, that the 
resolution of intention and its publication 
constituted the sole authority of the board 
to proceed, in the statute mode, to order 
gaid work to be done, and that thereby no 
authority was conferred to act upon any 
other or different work; second, that the 
work desi:nated in the resolution of inten- 
tion constituted one distinct and entire sub- 
ject-matter; third, that the resolution of 
award constituted the sole authority to the 
supcrintendent, who acted ministcrially only 
in makiny a contract under it, and that the 
contract, by reason of variance between its 
terms and the resolution of award, was un- 
authorized and void; and, fourth, that a con- 
tract duly authorized under said act, and 
executed according to its requirements, is 
indispensable to the validity of any assess- 
ment upon property to pay for street im- 
provements. 

Dougherty v. Hitchcock, 35 Cal. 512. 


117. Proposals for bids to make certain 
improvements in the city of San Francisco, 
consisting of more than one kind of work, 
were made by the board of supervisors, and 
Iet to R., who was the sole bidder therefor, 
as one job. One of said kinds of work was 
to put down the Nicolson pavement, tlie 
exclusive right to construct which in said 
city was at that time owned by the plaintiff, 
li.’s assignee, under letters patent of the 
United States: J/edd, that because this course 
had the effect to preclude all persons other 
than the owner of said patent right from 
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the contract for any portion of said work, the 
contract as let was void. 
Nicolson Pavement Co. v. Fay, 35 Cal. 693. 


118. Whatever power said board of super- 
visors has in relation to the Nicolson pave- 
ment is derived from the statute relating 
thereto (stats. 1865-6, p. 720), under which 
the power can be exercised only upun the 
petition therefor of a majority of the owners, 
or their agents, in frontage, and upon the 
condition that the pavement shall not cost to 
exceed twenty-eight cents in coin per square 
foot. Where the board advertised for pro- 
posals and awarded a contract for the con- 
struction of said pavement in said city, 
without having received said petition: //edd, 
that the contract was void. 

Nicolson P. Co. v. Painter, 33 Cal. 699. 

119. Where said board, while assuming to 
act under said statutes of 1562 and 1863, ad- 
vertised for proposals to put down on a street 
in said city the Nicolson pavement, which 
had been patented under the laws of the 
United States, and awarded a contract there- 
for to R., who owned the exclusive right to 
put down said pavenient in said city, and 
who alone put in a bid for said contract: 
Held, that the board exceeded ita authority, 
and the contract was void. Id. 


120. Although contracts are made on be- 
half of the city and county cf San Francisco 
in the name of the superintendent of streeta, 
he is but the agent of the corporation in 
that behalf; and, pro hac vice, his act is the 
act of tle corpuration. 

Drew v. Smith, 38 Cal. 326. 


121. In entering into a written contract 
for the performance of street work, ordcred 
by resolution of the board of supervisors, 
the superintendent of strects becomes pro 
hac vice the special agent of the board, with 
authority to execute the contract which has 
been awarded, and no other or different con- 
tract. Chambers v. Satterlee, 40 Cal. 497. 


122. An act performed by a special agent 
in excess of his authority, which is divisible 
in its nature, so that the part which he was 
authorized to perform can be separated from 
the rest, without injury to the principal; the 
latter will be bound by it so far as he author- 
ized it, and it will be void only for tie ex- 
cess, Id. 


123. A contract entered into by the super- 
intendent of streets, under a resolution of 
the board of supervisors, ordering a street 
to be graded to the official grade, but which 
provided, in addition, that the roadwa 
should be graded one foot below the of.- 
ficial grade, is divisible in its nature, and 
is valid to the extent that it is authorized 
by the resolution of the board. Id. 

124. If the street superintendent of a city 
enters into a written contract with a party 
to inprove the streets of a city, which 


bidding, and the property-owners from taking | vuid for want of authority to make it, and 
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the other contracting party makes a written 
assigoument on tho back thereof of ‘‘ the 
articles of agreement on the other side 
thereof written, and all moneys hereafter 
due, payable, or to be paid therefrom, and the 
full benefit, profit, and advantage thereof,” 
it is nota mere assignment of the written 
contract, but transfers to the assignee the 
right to coilect, demand, and reccive all 
moneys due“or to become due for the work 
specified in the contract, even if recovered 
on a quantum meruit, or for work and labor. 

Wetmore v. San Francisco, 44 Cal. 29-4. 


2125. If an ordinance of a city, providing 
for graling 4 street containing several blucks, 
requires that bidders shall bid on each 
block separately, o bid to grado the entire 
street at so much per cubic yard is an error 
which enables a lot-owner to defeat the col- 
lection of an assessment. 

Stockton v. Creanor, 45 Cal. 643. 

126. If the charter of a city authorizes 
the council to cause the streets to be graded 
and to Ict contracts for that purpose, and 
provides that the council may rejecé all bids, 
@ committee of the council can not accept o 
bid or award 2 contract to grade a street. Id. 


127. The owner of property adjacent 
to a street is Not a party to a contract for 
the improvement of the same, made between 
a third party and tho superintendent of 
atreets. Dyer v. Barstow, 50 Cal. 652. 

128. The owner of property adjacent to 
a sirect, and which is assessed for ao street 
improvement, is first brought into rela- 
tions with the proccedings when the asseys- 
ment is issued. Id. 


129. The act of April 4, 1870, relative to 
strcet assessments in San Francisco, dves not 
apply to contracts made previous to the 
passage of that act, nor to the remedies for 
their enfurcement. Id., 53 Cal. 81. 


130. If a corporation attempts to confer 
power on its president to contract with a 
city for the improvement of a strect, and the 

wer is defective, but the contract (in form) 
is made with tho corporation, the work is 
done by the corporation, the assessment is 
issue to the corporation, and suit for the 
work is brought by the corporation, both the 
city and corporation are estopped to deny 
the due execution of the contract, and the 
lot-owner when sued for the assessment can 
not be heard to allege that the contract was 
not executed by the corporation. 

Uakland Paving Co. v. Rier, 52 Cal. 270. 


ASSESSMENT, DIAGRAM AND WAR- 
RANT. 


131. Section 13, article XI of the con- 
stitution, provides for equality and uniform- 
ity of taxation upon property, but applies 
only to that charge or imposition upon prop- 
erty which it is necessary to levy to raise 

89 


| 
, funds to defray the expenses of the govern- 


nent of the state, or ot some county or town. 
It has no reference to special assessments 
for local improvements, by which individual 
parties are chiefly benefited in the increased 
value of their property, and in which the 
public is only to a limited extent interested. 
Burnett v. Sacramento, 12 Cal. 76. 
132. For the expenses of such improve- 
ments, it is competent for the legislature to 
provide, eithcr by general taxation upon tho 
property of all the inhabitants of the county 
or town in which they aro made, or upon 
property adjacent thereto, and specially ben- 
elited thereby. Id. 
133. Where the charter of the city of 
Sacramento authorized the common coun- 
cil to levy a special assessment for gradin 
und improving the streets of tho city, an 
provided, that when the council thought it 
expedient to open, alter or improve any 
streot, they should give notice, etc., and if 
one third of all the owners in value of the 
adjacent property protest azainst the pro- 
posed improvement within ten days after the 
last pubiication, it shall not be made; and 
a protest was presented more than ten days 
after the last publication of such notize: 
H/eld, that such protest was not presented 
in time, and was therefore ineffectual; Acld, 
JSurther, that it must appear that ono third 
of the owners in valuo of the adjacent prop- 
erty united in it. Ta. 


134. That provision of the charter author- 
izing the improvement, and the mode and 
manner of tho assessment, is not in conflict 
with the thirteenth section of article XI of 
the constitution of this state. Id. 


135. If a strect is opened in a city, and 
to pay for the land taken, and the damages 
to improvements thereon or adjacent thercto, 
and injured thereby, and all other expenses, 
bonds are issued; and to pay the same and 
the interest thercon, an annual percentage i3 
directed to be levied on the lots benetited 
thereby, which percentage is upon the en- 
hanced value of tho lots, as Axed iy a board 
of public works, this imposition is an assess- 
ment and not a tax. 

Doyle v. Austin, 47 Cal. 353. 


136. In such case the interest to accrue 
on the bonds, and the discount suffered in 
converting them into cash, are incidental 
exp:nses, and the property benefited is only 
charged with the cost of the improvement. 

Id. 

137. When a statute for opening a strect 
in a city provides that, to pay the damages 
and expenses incurred thereby, an assvss- 
ment shall be levied on the lots benetited 
‘according to the enhanced value of the re- 
spective parccls of lands as fixed” in a report 
of a board of public works, the assessment 
must bo limited to the increased value of 
each lot caused by the improvement, and 
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must not include the value of the lot with- 
out the improvement. Id. 
138. When, to pay the expenses of open- 
ing a strect in a city, an assessment is im- 
posed on the lots to be benefited thereby, in 
proportion to the benefits accruing to each, 
the exemption from the assessment, of lots 
belonging to the United States, to this state, 
and to the city, does not render the statute 
void, or the assessment illegal. Id. 
139. An assessment for improving a 
strect in San Francisco must contain a de- 
scription of the property assessed. 
Himmelimann v. Cahn, 49 Cal. 285. 


140. An assessment made upon lots ina 
city for the purpose of improving a street 
may be apportioned by reference to the num- 
ber of front feet to the lots, or any other 
standard which will approximate cquality; 

et, whatever standard 1s adopted, it must 
levied with uniformity and equality. 
People v. Lynch, 51 Cal. 15. 

141. If, in levying such assessment, a lot 
of land within the district declared to be 
benefited is not assessed, and the whole ex- 
pense is assessed) upon the remaining lots, 
the whole assessment is void. 


142. Street assessments in Sacramento 
are required to be levied and collected as pro- 
vided in the gencral revenue laws of the 
state. [ayo v. Ah Loy, 32 Cal. 477. 


143. Assessments for improvement of 
strects in Sacramento are required to be 
listed to the owner, if known; if not known, 
to him as ‘‘unkuown owner.” 


144. If such assessment is not paid, the 
district attorney must sue tlic person as- 
sesscd, the real estate, and all ‘‘owners and 
claimants” to the same. Id. 


145. When such assessment is thus meade, 
and the suitis thus brought, and the summons 
is properly served, the judgment when ren- 
dered is conclusive and binding upon all the 
world. Id. 

146. If the person who contracts with the 
street supcrintendent in San Francisco to 
He) eee a sireet, before the contractis male, 
makes a private contract with a part of 
the owners of the lots liable to be assessed for 
the improvement to do their work for less 
than the price allowed by the contract, this 
private contract is in fraud of the law under 
which the streets are improved; but the fraud 
is no defense in an action by the contractor 
to recover tlic assessment, and must be taken’ 
edvantage of by a remonstrance to or an ap- 
peal to the board of supervisors. 

Nolan v. Reese, 32 Cal. 484. 


147. The word ‘‘assessment” is employed 
in the constitution to represent those local 
burdens imposed by municipal corporations 
upon property bordcring upon an improved 
strect, for the purpose of paying the cost of 


the improvement, and laid with refcrenco to ; him unlesa he is the owner. 


the benefit the property is supposed to re- 
ceive from the expenditure of the money. 
Property not benefited by the improvement 
can not be subjected to an assessment for it. 

Taylor v. Palmer, 31 Cal. 240. 


148. The power of ‘‘assessment”’ can not 
be exercised as an independent or principal 
power, liko that of ‘‘taxation,” but must be 
used as an incident to the power of organ:z- 
ing municipal corporations. Id. 

149. To render valid an assessment on a 
lot fur the improvement of a street in San 
Francisco, the various acts prescribed by the 
statute must, in all essential particulars, be 
strictly performed. 

Smith v. Davis, 30 Cal. 536. 

150. An assessment on o lot in San 
Francisco for street improvements must be 
made to the owner, if known, and if not 
known, the word ‘‘unknown” must he writ- 
ten opposite the number of the lot and the 
amount of the assessment. 

Himmelimann v. Steiner, 38 Cal. 175. 


151. Under the San Francisco street as 
sessment law, the assessment and diagram, 
as recorded, must show in whut direction 
the streets run. 

Norton v. Courtney, 53 Cal. 691. 

152. The assessment must show the lo- 
cality of tho street assessed, and if a dia- 
gram is used, it must contain such references 
a3 will enable the description of the premises 
to be understood. 

San Francisco v. Quackenbush, 53 Cal 52. 


153. A diagram for a street assessment in 
San Francisco 13 sufficient, if it correctly cx- 
hibits the street and strect crosaings on Which 
work has been done, and shows the number 
of front feet assessed for the work contracted 
for and performed, and the relative location 
of cach lot or portion of a lot to the work 
done. Dorland v. McGlynn, 47 Cal. 47. 


154. The description in cn assessment for 
a street improveincent may be made by a 
diagram; anid on such diagram, the point of 
a scroll is as competent as the barb of an 
arrow to denote north. Accordingly, where 
the diagram in such an assessment exhibited 
the streets on which the work has been done, 
the lot itse!f as designated by ita number, the 
number of its fect front on the street, an? 
the depths of its side lines, and also a seroll 
designating the direction of the street: Jedd, 
that the description was sutlicient. 
Whiting v. Quackenbush, 54 Cal. 406. 
155. An assessment on a lot for strzet im- 
rovements in San Francisco is void, unless 
made to the true owner, or to ‘‘ unknown 
owners.” Taylor v. Donner, 31 Cal. 480. 


156. When an assessment for street im- 
provements in San Franeisco is made toa 
person as the owner, it creates no liability 
avainst any other person, and not against 
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157. The word ‘‘ unknown,” written in 
the assessment opposite the number of the 
lot, is sutlicient to show that the name of 
the owner was unknown to the superintend- 
ent of streets, and is an exact compliance 
with tho statute in that respect. 

Huzhes v. Keis, 40 Cal. 255. 


258. An assessment on property for street 
work, made by the superintendent of streets, 
to ‘‘unknown owners,” amounts to an 
official certificate by the proper officer that 
the owner of the particular lot designated 
was unknown to him. Thecertificate 1s con- 
clusive of the truth of the fact so certified, 
and can not be collaterally called in question 
in an action brought upon the assessment. 

Chambers v. Satterlee, 40 Cal. 498. 


159. The superintendent of streets in San 
Francisco, unless he is satistied beyond all 
doubt as to the ownership of a lot, may as- 
ecss it to ‘‘unknown owner” (and it is 
almost impossible to show that he did know 
the owner), and when the assessment is made 
to ‘‘ unknown owner,” payment of an assess- 
ment on it for improving the street may be 
demanded publicly on the preinises. 

Himmelmann v. Hoadley, 44 Cal. 213. 


160. If a lot in San Francisco is assessed 
for a street improvement to a person by 
name, and not to unknown owners, the con- 
tractor cun not recover judgment against an- 


other person for the assessment. 
Blatner v. Davis, 32 Cal. 328. 


161. An assessment on a lot in San Fran- 
cisco for a strect improvement, made to a 
person by name, is an assessment to him 
es owncr. Such assessment, to be valid, 
must be made to the owner, if known, = Id. 


162. In a procecding for the improvement 
of streets in San Trancisco by contract, un- 
der the regulations of the consolidation act, 
the liability of the real owner is not released 
or affected by an erroneous assessment of 
the tax upon his property to another person. 

Conlin v. Seaman, 22 Cal. 546. 

162a. If the superintendent of public 
streets and highways in San Francisco, in as- 
sessing a lot for improvements on the street 
on Which the lot fronts, makes the assess- 
nent to a deceased person, the assessment 
is void. Smith v. Davis, 30 Cal. 336. 


163. By the legislative acts of 1862 and 
1863, concerning strect improvements in San 
Francisco, it is made the duty of the super- 
intendent of streets, in the first instance, to 
make the assessment for street improvements, 
and deliver the same, with a warrant at- 
tached, to the contractor, authorizing him to 
co.lect the moncy from the owners of the lots 
liable therefor. Smith v. Cofran, 34 Cal. 310. 


164. An assessment for the improvement 
of a strect in a city is a municipal tax, and 
in San Francisco the preperty-owner is not 
brought into relations with the proceedinys 


resulting In the assessment, until the tax 
is levied, which is when the assessment is 
made and issued. 

Hancock v. Whittemore, 50 Cal. 522. 


165. If an assessment for the improve- 
ment of a street in San Francisco is made 
after the death of the property-owner, the 
tax assessed is nota Claim against his es- 
tate which is required to be presented to the 
administrator for allowance. Id. 


166. The making of an assessment is an 
official act on the part of the superintendent, 
and its character and authority can be at- 
tested in only one manner, and that is the 
Official signature of the superintendent; 
signing the warrant only, is not sufficient. 

Dougherty v. Hitchcock, 35 Cal. 512. 


167. Where an assessment is void, it is 
the duty of the superintendent to make a 
new one, without regard to time. 

Himmelmann v. Cofran, 36 Cal. 411. 


168. The property-owner is for the first 
time brought into relation with the proceced- 
ings for the improvement of the street, when 
the assessment is made. 

Himmelmann v. Steiner, 38 Cal. 175. 


169. An assessment for grading a street in 
San Francisco, which gives the numbers of 
the lots to be assessed, as shown upon a 
Giagram attached to the assessment, and 
the frontage of cach lot, and refers to the 
diagram for further description, sufficiently 
describes the property to be assessed. 

Hughes v. Reis, 40 Cal. 255. 


170. Unless all the provisions of the 
statute, prior to the award of a contract for 
a street improvement in San Francisco, are 
complied with, the defendant is not liable 
for the assessment. 

Himmelmann v. Danos, 35 Cal. 441. 


171 Where the statute requires a serics 
of acts to be performed before the owners of 
the property are properly chargeable with 
the tax, such acts are conditions prece- 
dent to the exercise of the power to levy 
the tax, and all the requirements of the 
statute must be complied with or the tax 
can not be collected. 

Hughes v. Reis, 40 Cal. 255. 


172. The tax collector of the city and 
county of San Francisco has no authority to 
aid five per cent. to an assessment for 
widening Kearny street, on failure of the 
owncr to pay the assessment when duc. 

Bucknall-v. Story, 36 Cal 67. 


173. If, at the time the board of super- 
visors of San Francisco acquire jurisdiction 
to improve a strect, and when the contract 
is entered into, any part of the land front- 
ing on the street to be improved constitutes 
oue lot, the contractor is eutitled to have the 
cost of the improvement made opposite the 
lot assessed on the whole of the same, in one 
assessinent; and no subsequent chance in 
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cutting up the lot by selling parts of the 
game, can defeat that right. 
Dougherty v. Miller, 36 Cal. 83. 


174. When a contract is let for improv- 
ing a street in San Francisco, and the length 
of the street is afterwards inoreased, and 
lots fronting on that portion added to the 
strect are assessed for the improvement, the 
question arises as to whether the assessment 
is not void for want of jurisdiction. 

Himmelmann v. Hoadley, 44 Cal. 276. 


176. An assessment for widening a street, 
void on its face,. creates no lien on the 
property, and a purchaser at the sale does 
not acquire even a color of title which will 
operate as a cloud on the true title. 

Bucknall v. Story, 46,Cal. 589. 


176. If property is assessed for the widen- 
ing of a street, not to the true owner, but to 
a stranger, and the owner pays the money to 
poo a sale by tho tax collector, he will 

e deemed to have known when he paid it 
that a sale by the tax collector would be a 
nullity, and would not invest the purchaser 
with even a colorable title, and in such case 
the payment will be deemed voluntary. Id. 

177. When an assessment is void upon 
its face, because made to one who does not 
own the property, and the true owner, with 
a knowledge of the fact, but under a misap- 
prehension of, or in ignorance of the law, 
pays the tax under protest, and to avoid a 
threatened sale of the property by the tax 
collector, it is to be deemed a voluntary 
payment, and he can not recover back the 
money in a suit against the tax collector. Id. 


. 178 Onc who is a party to, and bound by 
legal proceedings in relation to an assess- 
ment for widening a street, can not attack 
these proceedings for mere error, in a col- 
lateral action. His remedy is by appeal. Id. 


179. An assessment for the improvement 
of streets is a municipal tax, levied by the 
corporation upon the property adjacent to 
the street, to defray the expenses of the im- 
proveinent, and no demand can be made a 


gct-off avainst it unless expressly so author-, 


ized by the statute. 
Himmelmann v. Spanagel, 39 Cal. 389. 


180. An assessment for stroet work in 
the city and county of San Francisco, under 
the consolidation act, is not ‘‘ taxation,”’ 
within the meaning of the thirteenth section 
of article XI of the constitution. 

Chambers vy. Satterlee, 40 Cal. 497. 


181. An act validating an assessment 
for improving a street, if of any effect, makes 
the assessment valid only from tho time of 
its passaye. People v. Kinsman, 51 Cal. 92. 

1862. It is the duty of the superintendent 
of streets in San Francisco, after the fulull- 
ment of a contract to improve the same, to 
nake an assessment on the lots to cover the 


warrantthereon. Notimeis limited within 
which the assessment must be made, nor is 
the fact that a void assessment has already 

made an excuse for not making a valid 
one. Himmelmann v. Cofran, 36 Cal. 411. 


183. An abortive attempt to make a 
valid strect assessinent does not exhaust 
the power of the superintendent, nor does 
it constitute a good defense to an application 
for a mandate to require the superintendent 
to make an assessment ip the mode pre- 
scribed by law. 

Himmelmann v. Danos, 36 Cal. 411. 


184. Assessments on lots for street im- 
provements, in the city of San Francisco, to 
bo valid, must be e to the true owner, 
if known; and if not, to ‘‘ owners unknown.” 

Himmelmann v. Steiner, 3S Cal. 175. 


185. It is the duty of the superintendent 
of streets, if, upon reasonable inquiry, he 
entertains doubts about the ownership of 
pronerty to be affected by the assessment, 
to assess it to ‘‘ owners unknown.” id. 


186. The statute prescribing the modo of 
making assessinents does not require the 
superintendent to act upon presumption or 
probabilities, nor upon implied or express 
notice of the existence of facts, in his dcter- 
mination of the question of ownership; 
neither does it require that he shall under- 
take to determine the question of ownership 
as between different parties or claimants. 
When, from any cause, a rational doubt may 
exist as to the fact of ownership, he can not, 
in the sense of the statute, be held to know 
the fact; and then he is authorized, and re- 
quired, to assess the premises to owner 
‘Sunknown,” and to leave the risk and re- 
sponsibility of ascertaining the party who 
holds the legal title to the party interested 
in collecting the assessment by an enforce- 
ment of the lien. dd. 


DEMAND AND RETURN. 


187. A demand by a contractor avainst 
the owner of alot in San Francisco for an 
assessment on the lot for street improveincnis 
is assignable. 

Cochran v. Collins, 29 Cal. 129. 

188. A person owning only one half inter- 
est 10 an assessment is competent to make the 
demand as to the entire assessment. 

Gaffney v. Gough, 36 Cal. 104. 

189. There are three modes in which 
demand inay be made by the contractor for 
street assessments, to wit, first, of the por- 
son assessed; second, of his agents: and, 
third, a demand, publicly made, upon the 
premises assessed. 

Gucrin v. Reese, 33 Cal. 992. 

190. The legal purpose of the demand is 
to give to the owner, as far as practicaiile 
actual notise of the existence of the hen 


sum duc for the work, and then to issue ai created by the assessment and resting upua 
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his property, so as to enable him to take the 
proper steps for its discharge. Id. 


191. The warrant is a process in the hands 
of the contractor, which he is required to 
serve, and he will be held to the same meas- 
ure of diligence in its service as is an oflicer 
holding lezal process for service. In making 
the service it is the Guty of the contractor 
first to make a reasonable effort to find 
and serve the person assessed; failing in 

ais, it is his next duty to make a like etfort 
to find aud serve the agent of the person as- 
sessed; and only when such first and second 
effurts have failed, is he authorized to make 
service by a public demand for the assess- 
ments upon the premises asscssed. Id. 


192. The statute uires the return to 
state ‘‘the nature and character of the 
demand” e by the contractor. Un- 
der this requirement it 1s incumbent on 
him, by his return, to show a demand 
upon the person assessed, or a satisfactory 
reasou why it was not done, before resort- 
ing to the other modes of making the de- 
mand. Where the return of a contractor 
to a warrant showed service made as to R. 
only by a public demand upon the premises 
assessed, and the only reason stated thercfor 
was ‘‘that he [contractor] could not conven- 
iently find R.:” Heid, that the return was in- 
suiticicnt. Id. 
193. When more than one person, either 
by the original contract, or by assignment 
from the contractor, is interested in a con- 
tract for improving a street in San Francisco, 
tiie demand required by the statute, for the 
payment of the assessment on a lot for im- 
proving the street, before the lot can be 
charged with a lien for the same, is sufficient, 
if made by one alone of the persons inter- 

ested in the contract. 
Gaffney v. Gough, 36 Cal. 104. 


194. The statute does not prescribe any 
time within which the affidavit of demand 
shall be recorded by the superintendent of 
streets. Himmelmann v. Reay, 38 Cal. 163. 


195. In an action by a contractor to re- 
cover an assessment on a lot in San Fran- 
cisco for improving the strect, the return of 
an agent of tho plaintiff, indorsed on the 
warrant for the collection of the assessment, 
showing a demand of payment of the assess- 
ment, is evidence of such demand. 

Himmelmann v. Hoadley, 44 Cal. 213. 


196. When, in such case, the superintend- 
ent includes in the assessment on the lot 
fronting on the old street, the expenses of 
the work on that part added to the strect, it 
is an error only, but it must be corrected 
by appeal to the board of supervisors, and 
it is not a defense in an action to recover the 
assessment, Id. 276. 


197. An agent of an assignee of a street 
contractor is competent to male the de- 
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mand of payment of the assessment, and to 
make return of sucli demand on the warrant. 
Himmelmann v. Woolrich, 45 Cal 249. 


198. The assessment, diagram, and war- 
rant, for improvements on a street in San 
Francisco, must be recorded before the 
demand of payment and return of the same 
by affidavit, or a failure to pay the assess- 
ment confers no right of action on tho con- 
tractor UHimmelmann v. Danos, 35 Cal. 44]. 


199. Where, in an action to recover a 
street asscssment, a judgment of nonsuit had 
been rendered because of the insufficiency of 
the tone of voice in which the demand 
for payment had been made: //eld, that the 
judgment should not be disturbed because of 
error in holding the demand insuflicient. 

Himmelmann v. Booth, 53 Cal. 50. 


200. A demand for the payment of an as- 
sessment levied on a lot for improving a 
street in a city must be for the amouut 
which is properly chargeable against 
the lot; and if the assessment is for im- 

roving roadway and sidewalk both, and the 
lot is chargeable only with the cost of im- 

roving the roadway, the demand must be 
or such sum... Dyer v. Chase, 52 Cal. 440. 


<Ol1. A demand for the aggregate sum 
due on two lots, under astreet assessment, 
is insutivient. The demand should be on 
each lot, for the amount assessed thercon. 
Schirmer v. Hoyt, 54 Cal. 280. 
202. When there is a tenant occupying a 
lot in San Francisco which has been assessed 
for street work, should not the demand for 
the payment of the assessment be made 
upon the tenant? Quere!? 
Himmelmann v. Townsend, 49 Cal. 150. 


REMEDY BY APPEAL. 


203. The owner of a lot sued for street im- 
provements in San Francisco can not sbow in 
defense that the contractor did not perform 
the work according to his contract, if the 
superintendent of streets has accepted the 
work as completed. His remedy is an ap- 
peal from the «lecision of the superintendent 
to the board of supervisors. 

Cochran v. Collins, 29 Cal. 129. 


204. The remedy of an owner of a lot in 
San Francisco assessed for work on a street 
in front of the same, if dissatisfied with the 
decision of the superintendent of public 
streets that the contractor has fulfilled his 
contract, is an appeal from such decision to 
the board of supervisors. 

Emery vy. Bradford, 29 Cal. 75. 

205. An error in determining whether a 
street contractor in San Francisco had ful- 
filled his contract is not a jurisdictional 
defect which vitiates an assessment leviect 
on a lot to pay for the work specified in the 
contract, Id 


206. In an action by a contractor against 
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the owner of a lot in San Francisco to recover 
the tax assessed on the same for work done 
- on the street in front of the lot under a con- 
tract with the superintendent of public 
streets, if the contract was fulfilled to the 
satisfaction of the superintendent, the de- 
fendant can not introduce evidence to prove 
that the worl: was not done according to 
the specifications of the contract nor in ac- 
cordance with the ordinance. He must ap- 
peal. Id. 
207. An assessment on a lot in San 
Francisco for a street improvement, if made 
to one alone of several joint owners, can be 
corrected only by an appeal to the board 
of supervisors. 
Taylor v. Palmer, 31 Cal. 241. 
208. For repairs to the space formed by 
the intersection of Battery and Market 
streets, the consolidation act makes no pro- 
vision, unless the expense of such repairs 
could be charged as local repairs under 
section 56, solely upon the fots on the 
south side of Market street; and this ques- 
tion is not raised. 


Bassett v. Enright, 19 Cal. 635. 


209. Where a lot is not liable to be as- 
sessed for repairs under the consolidation act, 
the owner thereof is not a party directly in- 
terested in the contract, work or assessment 
within the forty-fifth section, and is not 
bound to appeal from the assessment. 
This section does not mean that a mere 
stranger to the locality must appeal from the 
assessment to the board of supervisors, or be 
cut off from his defense. Id. 


210. By the provisions of said acts the as- 
sessment for street improvements and the 
warrant for the collection of the money 
from the owners of the lots, chargeable there- 
for, are required to be put in the hands of 
the contractor, who then has fifteen days 
from the date of the warrant within which to 
examine it, and if found in any respect to be 
incorrect or illegal, it is made his duty to 
apply to the board of supervisors, by appeal, 

to have it corrected and made legal. 
Smith v. Cofran, 34 Cal. 310. 


211. This power of correction, conferred 
on the board of supervisors, extends to a case 
where an assessment had been made by the 
superintendent against a person not then 
living, and not to the owner of the lot, or 
unknown owners, and was therefore illegal 
and void. id. 

212. Said statutes make it the duty of the 
contractor, if he have any objection to the 
assessment made by the superintendent of 
streets, for incorrectness or illegality therein, 
to appeal to the board of supervisors for 
that correction; and if he fails to avail him- 
self of this means of protection afforded him 
by law, in case the assessment be incorrect 
or void, it is as much his own neglect as of 
the superintendent of streets, and he can not 


with a corporation, 
for the improvement of a strect, and the 
president has not 
corporation 
lot-owner is by appeal to the city council. 
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rete in Me seat a te 


hold the latter responsible in damages for the 
result. Id. 


213. If the city of Oakland contracts 
through its president, 


full authority from the 
to make it, the remedy of the 


Oakland Paving Co. v. Rier, 52 270. 
214. In such a case the defect in the con- 


tract is not cured by the failure of the lot- 
owners to appeal for its correction to the 
board of supervisors, because, had an appeal 
been taken, the defect could not i 
been remedied by the board. 


ave 


Dougherty v. Hitchcock, 35 Cal. 512 


215. In case of an appeal to supervisors, 
provided for by law, where te roceedings 


are sufficient to give them a right to hear 


it, such right necessarily includes the pow- 
er to determine it. 
| Barber v. San Francisco, .42 Cal. 631. 


216. Where a contract for street Worx 
entered into by the superinten:lent of streets, 
is not in compliance with the resolution 
of the board of supervisors by which it 1s 
authorized, the remedy for the azgrieved 
party is by ali to the beard, and failing 
to avail himself of that remedy he can not 
afterward sect up such irregularity as a de- 
fense to an action to recover the amount 
of the assessment. 

Chambers v. Satterlee, 40 Cal. 498. 


217. Where a petition on appeal to the 
supervisors of San Francisco from a strecé 
assessment, based upon the ground that pe- 
titioners did the work in front of their 

remises in time, and were not allowed there- 
or, omitted to show that petitioners had 
obtained the certificate from the surveyor 
required by law (stats. 1867-8, p. 361, sec. 8, 
subd. 11): //eld, that such petition was not 
bad on account of such omission, or insuiii- 
cient to give the board jurisdiction. 
Barber v. San Francisco, 42 Cal. 631. 

218. The San Francisco street law of 
1863, in providing for an appeal to the board 
of supervisors (stats. 1863, p. 530, sec. 12), 
does not exact from persons objecting to 
assessment the same strictness and precis- 
ion in stating their objections, which would 
berequired in a pleading at common law. Id. 


219. In an action for street assessments 
in San Francisco, the admission ‘‘ that after 
the completion of the work the same was 
accepted by the superintendent, and no 
appeal from the decision of the superintend- 
ent in reference thereto was taken to the 
board of supervisors,” is conclusive of the 
case, and judzment should be taken for 
plaintiff without further ines 

Shepard v. McNeil, 38 Cal. 72. 

220. If an appeal lies to the board of su- 

pervisors of San Francisco for errors in the 
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diagram for a street assessment, there is no 
other remedy. 
Dorland v. McGlynn, 47 Cal. 47. 
221. When an appeal from an assessment 
on 2 lot for iinproving a street in San Fran- 
cisco is taken regularly and in proper time, 
the board has no power to dismiss it; and 
even if an order is made dismissing it the 
assessment does not become a finality, and 
an action can not bo maintained on it. 
People v. O'Neil, 51 Cal. 91. 


222. In an action upon a street assess- 
ment in San Francisco (under the act of 
April |, 1872), the defense was that the su- 
perintendent of streets entered into the 
contract before the expiration of five days 
from the first publication of the award, the 
period within which, under the sixth section 
of the act, the property-owners might elect 
to do the work: //ek&i, that the premature 
action of the superintendent was one that 
affected his power or jurisdiction, and 
was void; and that it did not become valid 
by a failure to appeal to the board of super- 
visors. Burke v. Turney, 54 Cal, 486. 

223. In an action upon a street assessment, 
it appeared that an appeal had bcen taken 
from the assessment, which had been dis- 
missed upon the report of the city and 
county attorncy; but it did not appear that 
any testimony was offered by the party ap- 
pealing: Ifeld, that this was consistent with 
the fact that the only matter urged on the 
appeal was a question of law, and did not 
show that the appeal was improperly dis- 
missed. Mahoney v. Braverman, 54 Cal. 565. 


224. Held further, in the same action, 
that the assessment was void because the 
work was not completed within the time 
specified in the contract; and that it was 
not made valid by the appeal. Id. 


LIEN. 


225. The charter gives the contractor a 
Girect lien upon the adjacent property for 
his work, but where the city has collected 
this money from the property-holders she is 
liable to the contractor therefor, and can be 
compelled to return the same. The city, 
beiug the trustee of the contractor, and also 
the agent of the property-holders, it follows 
that a liability created thereby is not a vio- 
lation of that portion of her charter which 
limits the power of the corporation in con- 
tracting debts. 

Lucas v. San Francisco, 7 Cal. 463. 

226. A lien for a street assessment at- 
taches to the lots fronting on the im- 
provement, as they existed at the time the 
jurisdiction of the board of supervisors over 
the subject-matter attached under the stat- 
ate, aad such lien can not be affected by any 
subsequent changes in lines of the lots or 


transfers of the property. 
Dougherty v. Miller, 36 Cal. 83. 


227. A statute creating a lien upon a 
lot in the city, to secure the payment of an 
assessment levied on the lot for improve- 
ments in the street adjacent, must be 
strictly construed, and the proceedings 
authorized by the statute to create and en- 
force the lien must be followed precisely as 
directed, or the whole proceeding will be 
void. Créightoa v. Manson, 27 Cal. 613. 


228. Under the act of 1862, relating to 
streets in San Francisco, the return by the 
contractor of the warrant of the supcrintend- 
ent of streets, within tho time and in the 
form prescribed in the eleventh section of 
said act, is easential to the continuance of 
the contractor’s licn upon the lands, lots, 
and portions of lots asseased, after the time 
limited in said act for the contractor to make 
said return. As the contractor is not en- 
titled to a personal judgment against the 
person assessed, he is bound to pursue the 
course spccitied in said act for the preserva- 
tion of his lien upon the property charged 
therewith, otherwise he is without remedy 
for the collection of the assessments. 

Guerin v. Reese, 33 Cal. 292. 


229. Before a lien can be created on the 
land assessed, the assessment, diagram, 
and warrant must be recorded, and the 
record officially signed by the superintend- 
ent of streets. 

Himmelmann v. Danos, 35 Cal. 441. 


230. Until the record is signed there is 
no official record; it is mere waste paper, of 
which no one need take notice. Id. 


231. If at the time a contract in San 
Francisco is regularly let to improve a street, 
a lot fronting on the same is owned as one 
lot, the owner can not, by selling a part 
of it before the assessment is made, prevent 
the whole of it from being assessed as one 
lot to pay the cost, and can not, by such 
sale, prevent the contractor from having a 
lien on the whole lot for such assessment, 
even if the part sold extends along the en- 
tirefrontnext tothestreet. Suchlienattaches 
to the whole lot, into whosesoever hands it 
may go. Dougherty v. Miller, 36 Cul. 83. 


232. The jurisdiction of the board of 
supervisors of San Francisco to improve a 
street and render a lot fronting on the same 
liable for an assessment for the custs of such 
improvement, when it once attaches, ex- 
tends to the whole lot through all the 
subsequent proceedings, although it may 
afterwards, and before the assessment is 
made, be divided by sales to different a 


233. A contractor for the improvement of 
a street does not lose his lien on lots front- 
ing on the same, for the assessments made 
thereon, by the mere lapse of two years 
before the entry of judgment, from the date 
of recording the assessment, diagram, and 
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warrant, provided his action to enforce the 
lien is commenced within that time. 
Randolph v. Bayue, 44 Cal. 366. 


234. If an action to enforce a lien for an 
assessment for improving a street in San 
Francisco is commenced within two years 
after the lien attaches, the lien does not 
expire on the expiration of two years, but 
continues until the judgment is rendered. 

Dorland v. McGlynn, 47 Cal. 47. 
Dougherty v. Henarie, Id. 9. 
Himmelmann v. Carpentier, Id. 42. 


235. A deed executed under a sale made 
for the non-payment of an assessment for 
widening Kearny street, in San Francisco, 
without other evidence, is not prima facie 
evidence of title. 

Bucknall v. Story, 36 Cal. 67. 


236. A lien for a street assessment in San 
Francisco can not be enforced without mak- 
ing all the owners of the property defend- 
ants, and serving them all with summons. 

Hancock v. Bowman, 49 Cal. 413. 


237. A lien for the improvement of a street 
in San Francisco can not be enforced unless 
the assessment and diagram as recorded 
contain a sufficient description of the lot 
to enable the court to enforce a lien on it. 

Himmelmann v. Bateman, 50 Cal. 11. 


238. If an ordinance of a city provides 
that the city shall have a lien on lots for im- 
provements made by the city on the street, 
which lien may be enforced by a suit against 
the owner, to authorize a judgment in favor 
of the city. enforcing the lien, it is neces- 
sary to allege that the defendant owns 
the lot, and if it is denied, prove it. 

Santa Barbara v. Huse, 51 Cal. 217. 


239. An action can not be maintained 
to enforce a lien for a street improvement, 
which lien did not exist at the time the ac- 
tion was commenced. 

Reis v. Graff, 51 Cal. 86. 


240. The assistant city and county attor- 
ney of San Francisco has no authority to 
commence an action under the act of April 
4, 1870, to enforce the lien on a lot fur an as- 
sessment for improving a street until after 
the tax collector of the city and county shall 
have published a notice for the period of 
thirty days that the assessment is in his 
hands for collection, and that the same will 
be delinquent if not paid in that time. 

People v. Reay, 52 Cal. 423. 


241. Where two or more lots are sepa- 
rately assessed for the expense of improv- 
ing a strcet, each lot is chargeable only 
with the amount assessed upon it, and in en- 
forcing the lien, the judgment should state 
the amount for which each lot is liable, and 
should order a sale of each lot, or so much 
thereof as may be necessary to satisfy such 
amount and costs. 


Brady v. Kelly, 52 Cal. 371. 
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PUBLICATION OF NOTICE. 


242. Sundays are included in the count 
of the ‘‘ten days” which a resolution of the 
board of supervisors of San Francisco, de- 
claratory of an intention to perform work on 
a street, is required to be published. 

Taylor v. Palmer, 31 Cal. 240. 


243. A resolution of the board of super- 
visors of San Francisco, declaratory of their 


intention to perform such work on a street, 
need be y published ten days, Sun- 
days included. 


Miles v. McDermott, 31 Cal. 271. 


244. Where, under the statute, a notice 
of intention to make street improvements, 
etc., in San Francisco, was required to be 
eter daily (Sundays excepted) for ten 

ays, in the newspaper having the contract 
for the city and county printing, which paper 
is required to be printed and circulated in 
said city; and when such notice was only 
printed in such paper for only eight out of 
ten consecutive ys (the remaining two 
days not being Sundays), but on said two 
days no issues were made by said paper: 
Lield, that the notice by publication was in- 

sufficient and void. 
Haskell v. Bartlett, 34 Cal. 281. 


245. To constitute a publication in a ci 
paper, it must appear that the ‘paper is bo 
published and circulated in the city, the 
former alone being insufficient. Id. 


246. Where such a daily newspaper, 
having the contract for said city and county 
printing, issued daily two editions, to wit, 
@ morning edition, which was circulated in 
said city and the country, and an evening 
edition, which was circulated in the country 
only: Held, that the publication of notice of 
street improvements in the evening edition 
of said paper only was insufficient and void. 

Id. 

247. Where a statute requires a notice to 
be published in a daily newspaper, but does 
not specify a particular language in which it 
must be published, a publication in a Ger- 
man newspaper, but in the English lan- 
guage, is sufficient. 

Richardson v. Tobin, 45 Cal. 30. 


248. A newspaper which is published six 
days in each week: is a daily newspaper. 

249. The publication of notice of an award 
of astreet contract in San Francisco must 
be made in pursuance of an order of the 
beard of supervisors. Without such order 
a publication of such notice is void. 

Donnelly v. Marks, 47 Cal. 187. 
Donnelly v. Tillmann, Id. 40. 
Reis v. Groff, 51 Id. 86. 

250. The notice of an award of a contract 
for improving a street in San Francisco, 
must be published by order of the board of 
supervisors. The clerk of the board can not 
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ublish it without being authorized so to do 
y the board. 
Himimelmnann v. Satterlec, 49 Cal. 387. 


251. A resolution of intention to improve 
@ street in San Francisco, under the act of 
April 4, 1870, must be published Give days, 
exclusive of Sundays or non-judicial days; 
and if the last day of a publication of five 
days falls on Sunday, tho board does not 
acquire jurisdiction. 
San Francisco v. McCain, 50 Cal. 210. 


252. When the resolution of intention to 
improve a street in San Francisco requires 
the street to be graded to the official grade, 
and two notices are published inviting scaled 

roposals, and the record only contains the 
Eiet notice, which requires the street to be 
ed one foot below tie official grade, and 
is not published five days, and tho award is 
made under the second notice, and judgment 
was for the plaintiff, the presumption is 
that the second notice was in accordance 
with the resolution of intention, and was 
published for tho requisite time. 
Himmelmann v. Carpentier, 47 Cal. 42. 


253. In an action to recover a street 
assessinent in San Francisco, the complaint 
must allege that the notice of the award 
of the contract was published by order of the 
board of supervisors. 

Himmelmann v. Townsend, 49 Cal. 150. 


PERSONAL LIABILITY. 


254. The legislature has not, by the con- 
solidation act for the government of San 
Francisco, and the amendments thereto prior 
to 1862, done anything more than to provide 
for a lien upon the lots adjacent to a street 
for improvements made on the strect, and 
define the manner in which the same may be 
enforced. These acts do not create any per- 
sonal liability on the part of the owners of 
such lots for such improvements, nor does 
the amendment of 1862 create any personal 
liability for work done or to be done under 
contracts entered into before its e. 

Creighton v. Manson, 27 Cal. 613. 


255. The owner of land in a municipal 
corporation, bordering upon an improved 
street, can not be made liable for the cost of 
the improvement beyond the value of his 
land Taylor v. Palmer, 31 Cal. 240. 


256. The legislature has not the power 
to charge the persons who resi le on a street 
in a city with the expenses of an improve- 
ment on that street. 

Creizhton v. Manson, 27 Cal. 613. 


LIABILITY OF CITY. 


257. When the law compels tho corpora- 
tion to give out a contract for grading a 
street to the lowest bidder, it takes away 
from the corporation the responsibility aris- 
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ing from the acts of the person taking the 
contract.. James v. San Francisco, 6 Cal. 528. 


258. The liability of the city for street 
improvements is limited to the expense of 
improving the crossings. The remainder is 
to be paid by the property fronting upon the 
streets. The city, in contracting as to the 
latter, must be regarded as the mere agent 
or trustee, and is therefore not primarily li- 
able. Lucas v. San Francisco, 7 Cal. 443. 


259. The act known as the consolidation 
act, passed in 1856, released the city and 
county of San Francisco from all liability for 
damages for injuries sustained by any per- 
son on its graded streetsor public highways, 
in consequence of said streets or highways 
being out of repair. 

Parsons v. San Francisco, 23 Cal. 462. 

260. The obligation of a municipal corpo- 
ration to keep the streets in repair is neces- 
sarily suspended while they are actually un- 
corgoug such alterations as, fur the time, 

e them dangerous. 
James v. San Francisco, 6 Cal. 528. 


LIABILITY OF STREET RAILROAD. 


261. Companies operating street railroads 
in San Trancisco are only required to keep 
in repair that part of the strect lying be- 
tween the rails along which the cars run and 
between which the horscs travel. Thcy are 
not required to repair that part of the street 
lying between a double track. . 

Robbins v. O. It. R. Co., 32 Cal. 472. 


FRONTAGE, WHAT CONSTITUTES. 


262. The clause in the sixth section of the 
act of 1862, amending the consolidation act 
relating to San Francisco, allowing the own- 
ers of the major part of the frontage of lots 
liable to be assessed for strect improvements 
to take a contract at the price awarded with- 
out having put ina bid, means, in those cases 
where a small street terminates in a prin- 
cipal street, the owners of the major part of 
the frontage on the principal street. 

Cochran v. Collins, 29 Cal. 129. 


263. An assessment for improving a street 
in a city is a tax, and therefore must be 
levied with equality and uniformity. But if 
it be so levied under a system which appor- 
tions it with reference to the number of feet 
fronting on the improvement, or by any 
other standard which will approximate equal- 
ity and uniformity, it is not void. 

Whiting v. Quackenbush, 54 Cal. 306. 


ACTION. 


264. In suing a lot-owner for a street as- 
sessment, the contractor is quasi assignee 
or avent of the city, and is vested with all 
her rights. Hendrick v. Crowlcy, 3] Cal. 471. 


265. If A. owns a lot ona street to be 
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improved, and takes the contract, and then 
assigns to L., who performs the contract, B. 
may suc A. for the assessment against Li 
lot. , 


266. An action to recover an assessment 
for improving a street in San Francisco 
should be brought in the name of the con- 
tractor, and not in the name of the city. 

Dyer v. North, 44 Cal. 157. 


267. The act of April 4, 1870, requiring 
actions to recover street assessments in San 
Francisco to be brought in the name of the 
city and county of San Francisco, in- 
stead of being brought in the name of the 
contractur, as was required by law before 
that time, does not apply to contracts for 
improving streets, entered into before April 
4, 1870. Dyer v. Pixley, 44 Cal. 153. 

268. If the owner of a lot in a city pays 
an assessment levied on the same for innprov- 
ing it, which is illegal and void, it will be 
regarded as a voluntary payment, and he 
can not recover it back in an action at law 
against the oflicer, even if it was paid under 
protest after a threatened sale. 

De Baker v. Carillo, 52 Cal. 473. 


Complaint. 


269. A complaint to recover the amount 
assessed on a lot in the city of San Francisco, 
for an improvement of the strect on which 
the lot fronts, should show either by general 
or special averments a compliance by the 
board of supervisors with all the steps pre- 
scribed by law, to confer jurisdiction on the 
board. Himmelmann v. Danos, 35 Val. 441. 


270. An averment in a complaint in an 
action to recover upon a street assessment in 
San Francisco, that ‘‘the said superintendent 
duly made an assessment to cover the sum 
due for the work performed and specified in 
gaid contract, including the expenses there- 
of,” is a sufficient averment of the assessment. 

Himmelmann v. Woolrich, 45 Cal. 249. 


271. It is not necessary to aver in such 
complaint that the board of supervisors or- 
dered their clerk to sign the resolution of 
intention to grade a street. 


272. It is not necessary in such action to 
aver that notice of the intention of the board 
was given in the resolution, nor to give the 
name of the official newspaper; and it is suf- 
ficient to aver that the contract ‘‘was in the 
form aud contained the notices, matters, and 
conditions prescribed by law,” and to aver 
that the work was completed within the time 
tixed by the superintendent, Id. 

273. The power of the legislature to pre- 
scribe the requirements of a complaint 
in actions relative to assessments for strect 
work, admitted by counsel. 

Richardson v. Tobin, 45 Cal. 30. 


274. In an action to recover a strcet 
assessment in San Francisco, an averment 
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that a resolution to do the work was 

by the board of supervisors, and that the 
resolution was signed by the clerk, and pub- 
lished ten days (Sundays excepted) in the 
official newspaper, is sutticient to support a 
judgment by default, or to authorize proof 
that the board directed the resulution to be 
published. Dyer v. North, 44 Cal. 157. 


275. In a complaint to recover an assess- 
ment for improving a street in San Francisco, 
it is suficient to aver that notice of the award 
of the contract to the contractor, and the 
particulars thereof, were puLlished for five 
days, without alleging that the board of 
supervisors passed a resolution directing 
notice of the award, etc., to be published. 

Himmelmann v. Haskell, 46 Cal. 66. 


276. The fact that an assessment was 
made and issued ig a material averment 
in a complaint to enforce the collection of 
street assessment in San Francisco. 

San Francisco v. Eaton, 46 Cal 100. 

277. Laying the venue in the caption of 
a street assessment, by inserting the words 
‘‘ state of California, city and county of San 
Francisco, «s.,” is suthcient to show that the 
property sought to be charged is within the 
jurisdiction of the superintendent of streets 
of that city and county. 

Whiting v. Quackenbush, 54 Cal. 306. 


278. The complaint, in an action to en- 
force a licen for a street assessment in San 
Fraucisco, must aver that the defendants 
are the owners of, or have some interest in 
the land souzht to be charged with the alleged 
lien. San Francisco v. Doe, 48 Cal. 560. 

279. When the complaint does not allege 
the several steps to be pursued, required by 
the statute concerning street improvements, 
it is fatally defective. 

Himmelmann v. Danos, 55 Cal. 441. 


280. The plaintiff, in an action to recover 
an assessment for improving a street in San 
Francisco, can not recover, except upon the 
presumption that a notice of intention 
to improve, containing a proper desiynation 
of the work to be done, was given, and that 
the contracts afterward awarded substan- 
tially conformed to the description of the 
proposed work as given in the notice. 

People v. Clark, 47 Cal. 456. 

281. When such notice is not set forth in 
the complaint, and a contract is set forth, it 
will be presumed that the contract given, 
conformed in its description of the work to 
the description in the notice, and if the 
description in the contract is for work on the 
street designated ‘‘where necessary,” the 
complaint is fatally defective. ld 


Defenses, 


282. In an action to recover an assessment 
for street improvements against the owners 
of the lot and certain persons who * have, 
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or claim to have,” an interest or claim in, or 
to the premises, the nature and extent of 
such interest or claim must be set up be- 
fore they can be admitted to defend the ac- 
tion. Himmelmann v. Spanagcl, 39 Cal. 339. 


283. The law of 1869-70, concerning 
strect assessments in San [rancisco, which 
prohibits any defense, except that the 
board did not acquire jurisdiction to order 
the work, or payment, or fraud in the assess- 
ment, was not intended to prevent the de- 
fendant from denying material averments in 
a cumplaint, but was merely intended to re- 
strict aflirmative defenses to those men- 
tioned. San Francisco v. Eaton, 46 Cal. 100. 

284. Damages for injury to the property 
against which the assessment was issued Can 
not be set up as acounter claim in an 
action to recover an assessment for the im- 
provement of the street. 

Himmelmann v. Spanagcl, 39 Cal. 389. 


285. If the contractor, to improve streets 
in San Francisco, makes a private fraudu- 
lent contract with a part of the owners, it 
is no dcfense in an action brought by the 
contractor azainst another lot-owner to re- 
cover his assessment. If such fraud is not 
discovered in time to appeal to the board of 
supervisors, relicf can only be obtained by a 
direct attack on the contract. 

Himmelmann v. Hoadley, 44 Cal. 213. 


286. In an action to recover an asseas- 
ment levied on a lot for grading a street ina 
city, the lot-owner may show and rely on, 
as a defense, any substantial error in the 
procecdings which could not have been 
remedied by an appeal to the council. 

Stockton v. Creanor, 45 Cal. 643. 

287. H., a contractor to make certain 
street improvements, agreed with R., whose 
property was assessec for the improvement, 
and to whom H. was indebted, that H.’s 
debt mizht be credited by the amount of 
R.’s assessment. Before any work was done 
by H., he assigned his co.:tract for making 
the improvement to D., who did the work, 
and afterwards assigned his claim for the im- 
provements to the plaintiff’ Neither D. nor 

laintiff had any notice of the agreement 
etween H. and In an action by plaint- 
iff against R. for the amount of his assess- 
ment, it was held, that the indebtedness 
from H. to R. furnished no ground for a 
counter claim. 
Himmelmann v. Reay, 38 Cal. 163. 

288. The title to a lot on which an as- 
sessment for street improvements in San 
Francisco is made, if put in issue by the 
pleadings in an action for the assessment, 


may be litigated in that action. 
Taylor v. Donner, 31 Cal 480. 


Evidence. 


289. The thirteenth section of the statute 
in relation to street improvements in San 


Francisco, to the effect that the assessment, 
warrant, and diagram, with the aftidavit 
of demand and non-payment, shall be prima 
facie evidence of the defendant’s indcbted- 
ness, does not establish a rule of pleading, 
but a rule of evidence only. 
Himmelmann vy. Danos, 35 Cal. 441. 
290. A provision ina city charter which 
declares that the delinquent tax list on an 
assessment for grading a street shall be evi- 
dence to prove ‘* that all the forms of law in 
relation to the levy and assessment had been 
complied with,” does not make it conclusive 
evidence, but the lot-owner may vo behind 
the same and show a substantial error in the 
proceedings. Stockton v.Creanor,45 Cal. 643. 


291. //ekd, that the provision of the stat- 
ute, making the assessment, warraut, ete., 
prima facie evidence of the plaintitl’s right 
to recover, is a rule of evidence, and not of 

leading; and it was, therefore, competent 
or the defendants to disprove the pre- 
sumption thus arising, by proving that the 
contract was prematurcly made; that the de- 
fense is not an affirmative defensc, and it is, 
tierefore, unnecessary to decide whether the 
legislature can deprive a defendant of other 
defenses than those specificd in the statute. 
Burke v. Turney, 54 Cal. 486. 


292. In an action upon a strect assess- 
ment it A sade that ten days before the 
order of the board of supervisors directing 
the clerk to advertise for bids written objec- 
tions were filed by the owners of inore than 
one half in frontaze of lots fronting on the 
improvement: Jéeld, that under the first sec- 
tion of the act of 1863, relating to street im- 
provements in San Francisco, such written 
objections displaced the prima facie 
proof of regularity made by the warrant, 
assessment, and diagram, and threw upon 
the plaintiff the burden of showing that the 
bar effected by the objections had been ro- 
moved. Dougherty v. Harrison, 54 Cal. 428. 


293. The ninth section of the act of April 
4, 1870, as to strect assessments in San Fran- 
cisco, did not have the effect of changing 
the ruls of evidence fixed in the fourth 
section of the act of March 26, 1868, which 
provides that the warrant, assessment, and 
diagram, with the affidavit and demand of 
non-payment, shall be prima facie evidence 
of the plaintiff’s right to recover, so as to 
compel the plaintiff to prove all prior pro- 
ceedings, but, under said act of 1870, the 
assessment or assessments, or oriyinal record 
thercof, are prima facie evidence of the plaint- 
iff’s right to recover. 

Himmelmann v. Carpentier, 47 Cal. 42. 

294. The records of tho board of super- 
visors of San Francisco, concerning the pub- 
lication of notices of the award of contracts 
for strect improvements, Can not be con- 
tradicted by parol cvidencc. 

Dorland v. McGlynn, 47 Cal 47. 
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Judyment. 


295. A personal judgment can not be 
rendcred a:ainst the owner of a lot in San 
Francisco for a street assessmeut. The lot 
may be charged with a lien for the assess- 
ment. Gadney v. Gough, 36 Cal. 104. 

Couiff v. [astings, Id. 292. 

Affirming Taylor v. Paliner, 31 Cal. 241. 

296. A contractor who improves a street 
in a city, under a contract with the city 
authorities, for which improvement an assess- 
ment is made on lots fronting on the street, 
is not entitled to a personal judyment 
against, the lot-owner for the amount ass 
azainst the lot. 

Randolph v. Bayue, 44 Cal. 366. 


297. Upon the question whether a judg- 
ment is mercly voidable or absolutely void. 
there is no distinction between judgments 
for taxes and judginents for other causes of 
action. Mayo v. Ab Loy, 32 Cal. 477. 

298. Although property on I strect can 
not be lawlully taxcd for improvements on J 
strect, yet if it is done, and suit is brought 
and service of process obtained and judg- 
ment rendered a3 required by law, the judg- 
inent is Not void, but only erroneous aud 
hable to be reversed on appeal. Id. 


299. If the owner of the property assessed 
for street improvements in Sacramento is not 
made a party to a suit to collect the same, 
and the action is not brought against ‘all 
owners and claimants,” and service is not 
made on the real estate, the judgment is void. 

Id. 


300. In an action to enforce a strect as- 
sessinent, judcment was entered against all 
the defsndaits except one, who had not 
becn served with process, and who was al- 
Iuged in the cumplaint to be interested: 
fleld, thet the judgment was erroneous: 
First, because the case had not been disposed 
of as to the defendant not served; and, scc- 
ond, because, in such a case as this, the 
statute gives no authority for a decree en- 
forcing the lien, in the absence of any of the 
partics interested. 

Diggins v. Reay, 54 Cal. 522. 


301. In an action brought on a street as- 
sessincnt, in which it is admitted by the 
pleadings that several defendants are the 
owners of the lot, it is erroneous to order 
judgment for the amount of the assessment 
asainst only one of the defendants. 

Clark v. Porter, 53 Cal. 409. 


INTEREST. 


302. A judement rendered for strect as- 
sessmcnts in San Francisco draws interest 
from the time of its rendition. 

Himmelmann v. Oliver, 34 Cal. 246. 

303. Strect assessments in San Francisco 
are not contracts within the meaning of the 
statute in relation to intcrest, nor by any 
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statute is interest allowable on strect war- 
rants issued for strect iinprovements in that 
city. Haskell v. Bartlett, 34 Cal. 281. 


304. Strect assessments in San Francisco 
do not draw interest. 
Himmelmann v. Oliver, 34 Cal. 246. 
(Altcred by statute.) 


305. Intcrest may be allowed on a street 
assesement in San [rancisco, if the assess- 
ment has been made subsequent to the pas- 
sage of the act of March 26, 1868, notwith- 
standing the contract for the work was 
awarded prior to that date. 

Dougherty v. Henarie, 47 Cal. 9. 


ESTIMATE OF BENEFITS. 


306. It is not erroneous for commissioners 
appointed to estimate the benefits that will 
result to property-holders by the widening 
of a street, to assess the same upon the 
hypothesis that all lots on the street wiil be 
benefited in the ratio of their values, provid- 
ed there is evidence warranting such a con- 
clusion. Appcal of Piper, 32 Cal. 530. 


307. If commissioners appointed to assess 
damages and cstimate benelits to lot-owners 
for widening a street, apportion the amount 
of moncy 8 raised into two or more parts, 
one part on the property-holders of the street 
to be widened, and another part on the own- 
ers of property fronting on the cross streets 
determined tu be benefited, and no complaint 
is made as to the correctness of this a)por- 
tionment, the owners of lots on the street to 
be improved can not complain of the manner 
in which the part apportioned to the cross 
streets 1s afterward apportioned among the 
property-holders on those streets, and rice 
versa. Id. 

308. The benefits resulting from the widen- 
ing of a street accrue to the owner through 
his estate in the land, whether the estuie 
a fce or a leasehold, and not through the 
buildings thereon. The enhancement in value 
accrues to the land, nut to the buildings. Id. 


309. A statuto authorizing the assessment 
of a portion of the expenses for widening a 
street in a city upon lots benefited, situate 
on cross streets adjacent to the street to be 
wilened, is constitutional. Id. 


310. A statute authorizing the board of 
supervisors of the city and county of San 
Francisco to determine what part of the city 
will be benefited by the widening of a street, 
and to assess the expense of the improvement 
npon the spectiic portion of the city thus de- 
termined to be peculiarly benefited, is consti- 
tutional. ld. 

311. The determination of the commis- 
sioners, in the matter of widening Kearny 
street in San Francisco, as to who is the 
owner of a lot, or a building thereon, and 
entitled to the moncy to be paid for damazes 
estimated, is not conclusive; but where the 
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right to the money is contested, the board of 
supervisors should pay the amount into the 
otiice of tue county clerk, and leave the con- 
test between the claiu:ants to be settled by 
the courts in pursuance of the provisions of 
the staiute. Appeal of Lefevre, 32 Cal. 505. 


312. The coinmissioners appointed to esti- 
mate bencfits and assess damazes for widen- 
ing a street in San Francisco under the act 
of April 4, 1864, may properly assess the ex- 

yenses to be borne by a lot which is under 
er to the owner of the fee, where the 
benclits all accrue to such owner, without 
apportioning any part of the same to the 
lessee. Appeal of Reese, 32 Cal. 566. 


EFFECT OF REPEAL. 


313. The consolidation act of 1856, as 
amended in 1859, authorized the city author- 
ities of San Francisco to enter into contracts 
with individuals for grading its strects, and 
provided that the charges under the contract 
should be borne by the owners of the adja- 
cent lots. Section 59 authorized a contractor, 
upon the completion of his work, to sue each 
delinquent owner for the amount of his as- 
sessinent. In March, 1851, a contract was 
entered into with plaintiff for grading a cer- 
tain street, and the work under it was com- 
pleted by him in April. May 18, 1861, an 
act was passed repealing section 59. In 
August, 1361, plaintiff commenced the pres- 
ent, action against one of the delinquent 
owners to recover the amount as3essed against 
him: //edd, that plaintiffs right to maintain 
the action was not impaired by the repeal- 
ing act; that the right to sue the ed gd 
owners was a part of the contract, and could 
not be taken away by legislation subsequent 
to his performance of the work. 

Creighton v. Pragg, 21 Cal. 115. 


314. That part of section 37 of tho con- 
solidation act of San Francisco, which speaks 
of a ‘‘space formed by the junction of two 
strects terminating at the same point,” does 
not mean a space formed by the intersection 
of two streets; or the space formed where 
one street intersects and stops at another 
street which continues on—as where Buttery 
intersects and stops at Market street; and 
for repairs to such space all the lots in the 
Dlock adjoining the space can not be assessed, 
the latter part of scction 37 not applying 
to such a case, and the provision therein for 
assessing a:l the lots where the streets are 
not parallel, and hence the blocks are of ir- 
regular shape, also being inapplicable. 

Bassett v. Enright, 19 Cal. 635. 

315. The plaintiff, in November, 1860, en- 
tered into a contract for the improvement of 
streets in San Francisco under the law of 
1859, which provided that for payment an 
assessment should be levied upon the adja- 
cent lots in proportion to their respective 
values. Before the completion of the work, 
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the amendatory act of 1861 was passed, 
providing for an assessment in payment of 
such contracts according to the street front- 
age of each lot: //eld, that the provisions of 
the law of 1859 respecting the mode of as- 
sessment was part of the contract, and that 
the assessment, though made aftcr the 
amendatory act, must in the mode pro- 
scribed by the old law. 

Houston v. McKenna, 22 Cal. 550. 


316. The law making the cssessmeut, 
warrant, and diagram, with affidavit of de- 
mand and non-payment, prima fucie evidence 
of the indebtedness and right to recover, in 
an action to enforce alien for a street assess- 
ment in San Francisco, was not repealed by 
the act of April 4, 1870, on the same subject. 

Dorland v. McGlynn, 47 Cal. 47. 


CONSTRUCTION OF STATUTES. 


317. The constitution does not prohibit 
the legislature, or municipal authoriiies act- 
ing under authority of law, from imposing 
assessments upon lots in a city fronting on 
a street to defray the expenses of improve- 
ments of the street in the nature of grading 
and planking. 

Ikmery v. S. F. Gas Co., 28 Cal. 345. 

318. It rests in the discretion of the legis- 
lature to say upon what principle the assess- 
ment on lots fronting on a strect, to pay for 
improvements on the street, shall be appor- 
tioned amony the lots. Id. 


319. The provisions of the statute con- 
cerning assessments of taxes on lots in San 
Francisco for street improvements, must be 
strictly followed in order to charge tlic lot 
or the owner. This rule is universal, and 
applies to all statutes upon the subject of 
taxation, whether for local improvements or 
public revenue. 

Taylor v. Donner, 31 Cal. 480. 

320. The liability of owners of property 
in San Francisco for assessments made by the 
city authorities for repairiny the streets de- 
pends on the statute, and only inures after 
the steps required by the statute have been 
taken. Blanchard v. Beideman, 18 Cal. 26). 


321. Under the act of 1859 the board of 
supervisors of San Francisco have power to 
provide for the grading of all located streets, 
whether new or old, and as well of those 
lying east of Larkin strect us to the west of 
it. Houston v. McKenna, 22 Cal. 550. 


322. An assessment levied by a municipal 
government upon lots adjacent to a street to 
pay for improvements made on the street, if 

eld to be a tax, can not be maintained, be- 

cause it lacks the constitutional requirement 
of equality and uniformity. 

Creighton v. Manson, 27 Cal. 613. 

323. If, under the power to take private 
property for public uses upon makiny a just 
compensation therefor, the legislature pos- 
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sesses the power to levy an assessment 
upon lots in a city adjacent toa street to pay 
for improvements made on the strect, the as- 
sessment Can not exceed the value of the 
benefit conferred on the lot or its owner by 
the improvcment, and can be enforced only 
by proceedings to subject the lot to a sale in 
discharye of the lien. I 


324. An assessment upon the different 
lots fronting on a street in acity in propor- 
tion to the number of feet frontage of each, 
tor the purpose of raising money to pay the 
expenses of grading the street, is am exer- 
cise of the sovereign right of taxation, 
and not of the power to appropriate private 
property to public use under the right of 
eminent domuin. 


Emery v. 8. F. Gas Co., 28 Cal. 345. 


325. The act of 1862, making the owner 
of a lot fronting on a public street in San 
Francisco personally liable to a contractor 
for an assessment on the lot for improve- 
ments on the street in front of the lot, and 

iving the contractor, also a lien on the lot 
or the same, is not uaconstitutional. 
Walsh v. Mathews, 29 Cal. 123. 


326. The lot-owner is not held liable on 
the theory that there is a contract between 
him and the street contractor. The assess- 
ment is levied anid collected by virtue of 
the soverevign power of taxation, and its 
validity depends upon the same general prin- 
ciples applicable to taxes proper levied for 
ordinary governmental purposes. 

Imery v. Bradford, 29 Cal. 75. 


327. In actions to recover strect assess- 
ments for street improvements a strict com- 
pliance with the provisions of law author- 
izing them must be shown to sustain a re- 


covery. Haskell v. Bartlett, 34 Cal. 281. 


328. The circumstances that the contract 
under which Patrick Creighton did certain 
street work in San Francisco expressly pro- 
vided that the city should in no event be lia- 
ble for any portion of the expenses thereof: 
Tield, not. to affect or in any manner in- 
validate the special act subsequently passed 
by the legislature (stats. 1869-70, p. 309), re- 
quiring the city to pay him. 

Creighton v. San Francisco, 42 Cal. 446. 

329. The amendatory act of February 1}, 
1870, ratifying and contirming all the orders 
and resolutions of the board of supervisors 
in reference to the ‘‘Second street cut” in 
San Francisco, and the proceedings of the 
superintendent of streets, and the contract, 
and ail the acts and doings of the contractor 
under it (stats, 1869-70, p. 41), cured an 
omission of the supervisors to publish notice 
as required by the original «ct authorizing 
the improvement, (Stats. 1867-8, p. 595.) 

S. I’. v. Certain Real Estate, 42 Cal. 513. 

330. In reference to proceedings of stat- 
utory creation for the improvement of cer- 
tain strects in San Francisco: //eld, that it 


was competent for the legislature, by sub- 
sequent enactment, to cure any defects or 
omissions in the proceedings of the board of 
supervisors or supcrintendent of strects. Id. 


331. The only obligation imposed upon 
the city and county of San Francisco, by 
section 21 of the strect law of 1862 (stats. 
1862, p. 391), if there be any, is to keep 
open and improved that portion of the strect 
constructed and ‘‘accepted” in accord- 
ance therewith; and there is no obligation 
on the part of the city and county to pay 
assessments upon property for benefits de- 
rived from the opening and improvement of 
other portions of the same street. Id. 


332. The act of February 1, 1870, in ref- 
erence to the ‘‘Second street cut” in San 
Francisco (stats. 1869-70, p. 41), in provid- 
ing that the judgment of the county court, 
either contirming or setting aside the report 
of the commissioners, should be ‘* final and 
conclusive,” obviously contemplated that all 
objections to the report founded upon the 
errors, misconduct, irregularities or omis- 
sions of the commissioners, should be heard 
and determined by the county court, and 
that it should not thereafter be open to at- 
tack in a collateral action. Id. 


333. If an act commands a municipal 
body to procced and grade a certain street, 
prescribing the way and manner of doing the 
samc, and the grade to be adopted, and leav- 
ing nothing to the discretion of the municipal 
body, except certain incidents to the main 
work, courts will not construe the act as not 
mandatory because these incidents are left 
to the discretion of the body. 

People v. Supervisors, 36 Cal. 595. 

334. The acts of 1868 and 1870, to modify 
the grades of strects in San Francisco, in de- 
claring that the judgment of the county 
court on the second report of the comunis- 
sioners shall be ‘‘final and conclusive,” 
means that there shall be no appeal from 
the judsment, and that it shall not be re 
viewed hy the county court, except by mo- 
tion for a new trial. 

Appeal of Houghton, 42 Cal. 35. 

335. The board of supervisors of the city 
and county of San Francisco has jurisdiction 
to order a street to be graded in any part 
of the city, without a petition first pre- 
sented for that purpose, except when it is 
proposed to partially improve or grade a 
strect west of Larkin street, without refer- 
ence to its official width or grade. 

Dyer v. North, 44 Cal. 157. 

336. The legislature did not intend by the 
act of January 31, 1870, relative to the open- 
ing of streets in Oakland, to authorize the 
city council to proceed to open, extend, 
straishten, or widen any strect, except in 
cases where the council were satisiied that 
the benctits to lands affected thereby, and to 
be assessed therefor, would exceed the dam- 
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ages to private property necessarily occa- 
sioned, and the expenses of the proceeding 
and work. Jacobus v. Oakland, 42 Cal. 21. 


337. The board of supervisors of San 
Francisco can not by resolution transfer its 
appropriate functions to its clerk. 

Meuser v. Risdon, 36 Cal. 239. 


338. The power conferred on a board of 
supervisors to lay out, upen, and grade 
strects in a city, carries with it, by necessary 
implication, tle power to establish the grade 
of such streets. 

Himmelmann v. Hoadley, 44 Cal. 213. 


339. An order of a board of supervisors, 
establishing the location, width, and grale 
of streets, if passed without authority, is 
rendered valid by heing subsequently con- 
firmed by the legislature. Id. 


340. Where the proceedings are free from 
fraud, and have been regularly conducted, 
the change of grade is absolutely tixed by 
the act of the board of supervisors in adopt- 
ing the report of the commissioners. 

In re Beale street, 39 Cal. 495. 


341. What is termcd the “swinging of 
lots, 4 measure adopted in pursuance of a 
resolution of a public meeting in San Fran- 
cisco, can not change the location of prem- 
ises actually granted, or impair the right of 
the grantee therein. The taking of a part 
of a lot from an individual for the purpose 
of a public street, though it may, perhaps, 
give him aclaim on the public for compen- 
sation, does not confer upon him the right 
to encroach to the same extent on the land 
of hisneighbor. Reynolds v. West, 1 Cal. 322. 


342. So far as the lot-owner is concerned, 
the city of San Francisco can not by its act 
ratify proceedings taken to grade a street, 
and impose an assessment on the lot for the 
game, s0 as to make the same valid, when 
they were invalid in the first instance. The 

wer of ratification, if it exists, is in the 

egislature. Meuser v. Risdon, 36 Cal. 239. 


343. The evident poliey of the general 
law upon the subject of street improve- 
ments in San Francisco, as passed in 1862 
and amended in 1863 (stats. 1862, p. 391; 
1863, p. 525), 1s to secure and protect the 
persons who arc made to pay the cost of 
the improvement from oflicial mismanage- 
ment and wanton or reckless cxercise of 
power, by advising them of what is proposed 
to be done, by enabling them to do the work 
themselves, if they so elect, and especially 
by securing the performance of the work by 
responsible persons, and upon the lowest 
terms. This policy can not be defeated by 
the board of supervisors, by setting aside 
the measures which have been provided for 
its enforcement. 


Nicolson P. Co. v. Painter, 35 Cal, 669. 


344. The act approved March 19, 1874 
(stats. 1873-4, p. 487), validating street 


assessments in San Francisco, if it has the 
effect to make assessments valid, opcrated on 
them only wher it took effect, and, there- 
fore, did not validate defective assessments 
in cases where actions were pending when 
the act was approved. 

eople v. McCain, 51 Cal. 360. 


345. An act validating a void assscss- 
ment for the improvement of a street, if 
constitutional, makes the assessment valid 
only from the date of its passage, so that 
pending suits brought to enforce the tax are 
not affected by the act. 

People v. O’Neil, 51 Cal. 91. 


AUTHENTICATION OF RECORDS OF 
STREET SUPERINTENDENT. 


346. An assessment made by the super- 
intendent of streets of San Francisco, to 
cover the sum due for the improvement of a 
street, is an official act, and must be at- 
tested by his official signature. 

Dougherty v. Hitchcock, 35 Cal. 512. 


347. An assessment not thus officially at- 
tested, though attached to the diagram and 
the superintendent’s warrant, which were in 
due form and properly attested, does not con- 
stitute a valid assessincnt, and is not admis- 
sible in evidence, either by itself or in con- 
nection with the warrant and diavram. Id. 


348. When the assessment, diagram, anil 
warrant, and sworn return of demand of pay- 
ment for a street improvement in San [ran- 
cisco are recorded in the oflice of the super- 
intendent of streets, a certificate of their 
recording should be attached to the same, 
signed by the superintendent. Without such 
certificate, the record is valucless. Whether 
such certificate should be aflixed to the sep- 
arate record of the assessment, diagram, and 
warrant, not decided. 

Himmelmann vy. Danos, 35 Cal. 441. 


349. If the superintendent ‘ originally ” 
fails to authenticate his record by his ofticial 
signature, it is his duty afterwards to make 
a valid assessment. 

Shepard v. McNeil, 38 Cal. 73, 

350. The proper mode for authenticatin 
the record of the assessment, diayram, anc 
Warrant, in cases of a tax on lots for improv- 
ing or grading a street in San Francisco, is 
to append thereto the official certificate of 
the oilicer whose cuty it is to make the rec- 
ord. The assessment need not have a sep- 
arate certificate. 

Himmelmann v. Hoadley, 44 Cal. 213. 


351. Such certificate need not specify the 
pages upon which the assessment, diagram, 
and warrant are copied; but if it does it will 
be limited to the pages spccilicd, unless the 
record itself shows that the reference to the 
pages is a clerical error. Td. 


352. When such record is copied upon six 
pages, ending with page 79, and tho cer- 
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tificate states that ‘the foregoing on pages 
No. 79 is a true and correct record of the 
assessment, diagram, and warrant,” it is ap- 
arent that the omission of the five preceil- 
ing pages was a mcre clerical error. Id. 


353. The certificate authenticating the 
record of the assessment, diagram, and war- 
rant, in case of tax on a strect for improvin 
the same in San Francisco, may be sign 
by a deputy of the street superintendent, 
i the name of his principal, and such dep- 
uty need not ailix the word ‘ deputy ” to his 
signature if the certiticate purports in the 
ody of it to be the official signature of the 
principal. Id. 
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ISSUANCE OF SUMMONS. 
Waived by Appearance. 


L A voluntary appearance by a defend- 
ant gives jurisdiction of his person without 
the issuance of any summous. This was 
equally the case under the practice act as 
it stood in 1S55. 

Hayes v. Shattuck, 21 Cal. 51. 
2. The only object of a summons is to 
bring a bare into court, and if that object 
be attained by the appearance and pleading 
of a party, there can be no‘injury to him. 
Smith v. Curtis, 7 Cal. 587. 
3. The only purpose of a summons is to 
bring the defendant inte court, and if he ap- 
pears and answers, he waives any defect in 
the suinmons. 
Randall v. Falkner, 41 Cal. 242. 


4. The party not served with process, in 
an action against defendants jointly i- 
debted (under the thirty-second section of 
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the practice act), is not a proper party de. 
fendant in action upon the judginent against 
the party on whom service of process was 
made. Tay v. Hawley, 39 Cal. 93. 


5S. The validity of the thirty-second sec- 
tion of the practice act, so far ay it author- 
izes a judginent or an exccution against any 
of the property of the party not served, 
commented on, and questioned. Id. 


6. A notice signed by attorneys, and filed 
with the clerk after a complaint has been 
filed, stating that ‘‘we have been retained by, 
and hereby appear for, the above-named de- 
fendant, in the above-entitled action,” is a 
sufficient appearance of the defendant, and is 
@ waiver of summons, and judginent by de- 
fault may be entered, if pleadings are not 
filed in the proper time. 

rs Dyer v. North, 44 Cal. 157. 


May Issue within One Year. 


7. If the court is authorized to direct a 
summons to issue after the expiration of 
the year, the exercise of the power rests in 
the legal discretion of the court, and its ac- 
tion will not be set aside on appeal, unless it 
clearly appears that the discretion was not 
soundly exercised. 

Dupuy v. Shear, 29 Cal. 238. 

8. Since the amendment of 1860 to the 
twenty-third section of the practice act, the 
Clerks is not authorized to issuc a summons 
in an action, without an order from the 
court, after the expiration of one year from 
the filing of the complaint. This principle 
applies as well to causes in which the com- 
plaint was filed before, as to those in which 
the complaint was filed after the amendment 
took effect. Id. 


9. When a plaintiff commences an action 
by filing a complaint and issuing summons, 
but makes no service on the defendant un- 
til nine years have elapsed, an order of the 
court, made on defendant’s motion, striking 
out the complaint for want of prosecution, is 
not such an abuse of discretion as to justif 
the appellate court in reversing the order. id. 


10. A summons is not issued within one 
year after filing the complaint, within the 
meaning of the twenty-third section of the 
practice act, unless, within one year after 
filing re vee both a suinmons and a 
certiied copy of the complaint, properly pre- 
pared and certified, are placed at the vis. 

of the party for service. 
Reynolds v. Page, 35 Cal. 296. 

11. Unless the summons and a certified 
copy of the complaint, duly attested and in 
a condition to serve, are placed at the dis- 
of plaintiff for service, within one year 
rom the filing of the complaint, the action 
should be disraissed. Id. 

12. The clerk of the district court is au- 
thorized, on demand of the plaintiff, and 

90 


1425 


without an order of court, to issue an alias 

summons after the expiration of the | a 

during which the original must be issued. 
Dunker v. Lutz, 48 Cal. 464. 


13. Section 406 of the code of civil proced- 
ure, requiring the summons to be served 
within one year after filing the complaint, 


is mandatory. 
Linden M. Co. v. Sheplar, 53 Cal. 245. 


REQUISITES OF. 


14. If the summons be radically defective, 
it will not support a judgment by default. 
People v. Woodlief, 2 Cal. 241. 
People v. Green, 52 Id. 577. 


15. Where the summons was headed with 
the words, ‘‘district court,” but was issued 
out of the county court, under the county 
court seal, and tested by the judye of said 
court, it was held good as the writ of the 
county court. Crane v. Brannan, 3 Cal. 192. 


16. A statement in a summons, that 
‘*the said action is brought to recover judg- 
ment against the defendants for the sum of 
five thousand three hundred and seventy-one 
dollars and twelve cents, and interest at 
three per cent. per month from November 
14, 1863, and the further sum of eleven dol- 
lars and twenty cents, and the costs of this 
action,” is sutlicient to answer the twenty- 
fourth section of the practice act, as a copy 
of the complaint is served with the summons. 

King v. Blood, 41 Cal. 314. 


17. The provisions in the twenty-fourth 
section of the practice act as to what the 
summons state, are not merely di- 
rectory, but are mandatory.. 

Lyman v. Milton, 44 Cal. 630. 

18. A summons must state the names of 
all the parties to the action. Where there 
are several parties defendant, it is not suiffi- 
cient to give the name of one in the summons, 
followed by the words ‘‘et al.” Id. 


19. The question of the right to amend a 
summons by inserting the names of the de- 


fendants after motion to dismiss, spoken of. 
Id. 


20. The court may allow a summons to be 
amended by inserting the notice of the 
cause of action, etc., required by the act of 
1851. Polock v. Hunt, 2 Cal. 193. 


21. A judgment rendered by default will 
be reversed if the summons was radically 
defective. The suinmons must state the 
cause or general nature of the action. 

People v. Green, 52 Cal. 577. 

22. In actions for fraud, the summors 
must apprise the defendant that on failure to 
answer, judgment will be taken against 
him for the fraud. A mere notice in the 
summons that a inoney judgment will be 
taken, will not support a jadgment for 
fraud. Porter v. Hermann, 8 Cal. 619. 
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23. In ejectiment, if the summons contains 
no description of the demanded m.- 
ises, except to refer to the complaint 
for such description, and two or more of the 
defendants reside in the same county, and 
the summons is served on all defendants in 
that county, but a copy of the complaint on 
one only, the summons is sufficient to sus- 
tain a judgment by default ayainst those not 
served with a copy of the complaint. 

Calderwood v, Brooks, 28 Cal. 151. 


24. In an action for the recovery of a dis- 
trict school tax, the summons must contain 
a notice that ‘‘ unless the defendant appears 
and answers, the plaintiff will apply to the 
courts for the relief demanded.” The 
clerk is not authorized to enter a default in 
such an action. He is limited in this respect 
to actions in contracts for the recovery of 
money or damages. In all other cases ap- 
plication for judgment must be male to the 
court. People v. Weil, 53 Cal. 253. 


TIME WITHIN WHICH TO ANSWER. 


25. The practice act allows a party ten 
days after the service of the summons to file 
his answer, if served in the county; twenty 
days, if out of the county, but within the 
judicial district; and forty days in all othor 
cascs. A non-resident of the state would 
come under the last clause, and be entitled 
to forty days after the service of the sum- 
mons. Grewell v. Henderson, 5 Cal. 465. 


26. Where the summons was returnable 
in thirty instead of forty days, and did 
not state that judgment by default would be 
taken unless the defeudant appeared and an- 
swered, nor specify any amount for which 
judginent would be taken: //eld, thatthe sum- 
mons would notsupporta judgment bydefault. 

People v. Woodiief, 2 Cal. 241. 

27. Where a summons was issued and 
served in the morning, by which the de- 
fendants were cited to appear and answer the 
complaint in the court of first instance, at 
ten o'clock, and Judgment was rendered 
ayainst them at nine o’clock in the morning, 
of the same day: //eld, that the judgment 
was irregular, and should be reversed, not- 
withstanding the court offered them permis- 
sion to come in at a subsequent day and 
inake their defense. 

Parker v. Shephard, 1 Cal. 131. 


28. Asummons issucd out of the superior 
court of the city of San Francisco was 
not defective if it omitted to notify the de- 
fendant to appear within twenty days, if 
served out of the county, but in the district 
in which the action was brought. 

McCauley v. Fulton, 44 Cal 356. 


29. The second subdivision of the twenty- 
fifth section of the practice act, requiring 
the defendant to appear within twenty 
days after the service of a summuns, had no 
application to the superior court of the 
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city of San Francisco, because its jurisdic- 
tion was confined to the county of San 


Francisco. Id. 
SERVICE OF. 


29a. That court had power to send asum- 
mons for service out of the city of San Fran- 
Cisco. Chipman v. Bowman, 14 Cal. 157. 


What Constitutes Service of Sammona. 


30. If a copy of summons and a certi- 
fied copy of a complaint are personally deliv- 
ered to a defendant, and issued from a court 
of general jurisdiction, the court thereby ac- 
quires jurisdiction of the person of the de- 
fendant. An irregularity in the mode of 
delivery is merely a ground of application to 
the court to set aside the summons. 

Peck v. Strauss, 33 Cal. 67S. 


31. Where there are several defendants, 
and all are served with summons in one 
county, the presumption is that all resided 
in the county where served, an a service of a 
copy of the complaint on one is deemed a 
service on all. King v. Blood, 41 Cal. 314 


32. The ‘‘district’’ mentioned in the sec- 
ond subdivision of the twenty-fifth section of 
the practice act, which speaks of the service 
as summons in the district in which the ac- 
tion is brought, is the district or territory 
over which the court exercises jurisdiction. 

McCauley v. Fulton,-44 Cal. 356. 


33. A summons can not be served by de- 
livering a copy to the attorney in fact of 
the defendant. 

Drake v. Duvenick, 45 Cal. 455. 


34. After a summons has been served on 
some of the defendants, and returned, it is 
competent to the court to order it delivered 
to the plaintiff for further service on other 
defendants in the same or another county. 

Hancock v. Pruess, 40 Cal. 572. 


35. When the summons is served after 
having been once returned, and the court 
thereupon assumes jurisdiction of the defend- 
ants, and renders judgment avainst them, it 
will be presumed in a collateral attack on the 
judgment that the court made the requisite 
order, permitting the summons to be with- 
drawn for further service. Id. 

36. A redelivery of the summons with- 
out an order of the court is an irre zularity, 
of which the opposite party may avail him- 
self by direct attack; Wnt such irregularity 
will not render the service of the surmmons 
void. ld. 

37. A defendant may move to set aside 
the return of service of a summons, anid if it 
is denied, may answer without waiving the 
benefit of an exception to the order denying 
his motion. Kent v. West, 50 Cal. IS35. 


38. Before the amen.Iments to the code of 
civil procedure, which went into cifect July 
1, 1874, the summous, in an action of unlaw- 
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ful detainer, was required to be served 
within the time directed by the order of 
the judge indorsed on the summons. Id. 


39. Where the action was brought azainst 
R. W. Spencer, Jolin Doe, and Richard Roe, 
and Spencer was served with a copy of the 
summons only: //eld, that the service was 
goo, and that he could not remain silent and 
then claim that the service was void; but 
should have searched the files of the clerk’s 
ottice for the complaint. 

Sacramento S. B. v. Spencer, 53 Cal. 737. 


40. Where a party was insane and no 
guardian had been appointed for him, the 
ractice act of 1850 required that he should 
served personally. Id. 


On Corporations. 


42. A sheriffs return on the summons 
against a corporation that he served the 
same on the president and secretary of the 
company, is prima facie evidence that the 
persons named in the return were such offi- 
cers. Rowev. Table Mt. Co., 10 Cal. 441. 


43. In a suit against a corporation, the 
summons must be served on one of the offi- 
cers or agents named in the practice act. 

Aiken v. Quartz Rock Uo., 6 Cal. 186. 


44. Service on a party in possession of the 
property, who does not appear to be one of 
the officers named, will not entitle the plaint- 
iff to a judgment by default. Id. 


45. Where, in an action against an incor- 
porated company, the return of the sheriff 
showed that he had served the summons in 
the action ‘‘ upon James Street, one of the 
proprietors of the company:” //el/, that 
it was not sufficient evidence of service to 
give the court jurisdiction, it not appearing 
that Street was president, or head of the cor- 
poration, or secretary, cashier, or managing 
agent thereof. 

O’Brien v. S. F. & T. C. Co., 10 Cal. 343. 


46. In an action against a corporation, 
where the summons was served upon Bristol, 
who had been duly elected its president and 
presided at several meetings of its board of 
trustees, and who had never resigned, or been 
removed, or his othce declared vacant, or a 
permanent president chosen in his place, 
though he had left the country and no longer 
took any part in the management of the cor- 
poate atlairs, and at the meeting of the 

oard, after his so leaving the country, an- 
other person was elected president pro tem. 
for that meeting, and was reparded by the 
stockholders as the president: J/e/d, that 
B.istol was still preaiient de jure, and the 
service upon the corporation valid. 
Eel River N. Co. v. Struver, 41 Cal. 616. 


On Partners. 


47. The return of a sheriff on a summons 
that he had served it on one Pendleton, one 
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of the partners and associates of the com- 
pany, is prima facia evidence that Pendle- 
ton was such partner ani associate. 

Wilson v. Spring Hill Co., 10 Cal. 445. 


48. Where the summons was issued against 
Adams & Co., and served on C. B. Macy, 
and nothing appeared to connect Macy with 
Adams & Co.: Heid, that judgment by de- 
fault could not be mustsined, 

Adains v. Town, 3 Cal. 247. 


On Minors. 


49. The requirement of the statute being 
positive that in actions against a minor under 
the age of fourteen years, personal service of 
summons must be made; in cases where he 
resides out of this state, and his residence is 
known to plaintiff, such residence should be 
stated in the affidavit for publication. 

_ Gray v. Palmer, 9 Cal. 616. 


50. Service of the summons upon infants, 
although under the age of fourteen years, 
should be made by depositing a summonsand 
certified copy of the complaint in the post- 
office, directed to the infant the same as to 
other defendants. Id, 


51. Under the practice act of 1851, in an 
action against an infant, if he was over four- 
teen years of age, the summons was served 
by delivering to him personally a copy of the 
same, and a certified copy of the coniplaint. 

Brown v. Lawson, 51 Cal. 615. 


Personal Service, Hsw Made. 


52. Under the practice act, personal serv- 
ice of writs and process is made by deliver- 
ing a copy to the party upon whom service is 
required. Independent of the statutes, the 
mode would be by showing the original under 
seal of the court, and delivering a copy. 

| Edmondson v. Mason, 16 Cal. 386. 


Service in Suits against Counties. 


53. In counties where there is a board of 
supervisors, having an acting chairman or 
president of such board, the original process 
and papers shall be served on such chairman 
or president, in the same manner as upon 
private persons; when there is no such chair- 
man or president, they shall in like manner 
be served on the county judge of the county. 

Laws of 1854, p. 194. 


By Publication. 


54. Section 30 of the practice act, being 
in derogation of the common law, must be 
strictly construed and pursued. 

Ricketson v. Richardson, 26 Cal. 149. 
Forbes v. Hyde, 31 Id. 342. 
People v. Huber, 20 Id. 81. 

No presumption in favor of jurisdiction 
will be indulged. 

McMinn v. Whelan, 27 Cal. 309. 
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55. The word ‘‘ person” in its legal sig- 
nificance, is a generic term, and was intended 
to include artiiicial as well as natural. 

Douglass v. P. M.S. S. Co., 4 Cal. 304. 


S56. In proceeding against an absent de- 
fendant upon mere constructive service, the 
conditions of the statute must be strictly 
pursued, or the judgment can not be support- 


ed upon appeal. 
Cohn v. Kimber, 47 Cal. 144. 


A fidavit. 

57. Where the attorney of record makes 
an affidavit that diligent search has been 
made for the defendant, and that he conceals 
himself to avoid service of process, it is suf- 
ficient for an order for the service of sum- 


mons to be made by publication. 
Anderson v. Parker, 6 Cal. 201. 


58. An affidavit for an order of the publi- 
cation of the summons, upon the ground of 
the absence of the defendant, which states 
that the defendant could not, after due dil- 
igence, be found in the county where the ac- 
tion was pending; that affiant had inquired 
of Fogg, who is an intimate friend of defend- 
ant, as to his whereabouts; that Fogg was 
unable to inform him, and that plaintiff did 
not know where defendant could be found 
within the state, is insufficient to authorize 
the publication. A publication mado upon 
such an afiidawit will not give the court ju- 
risdiction of the person of the defendant. 

Swain v. Chase, 12 Cal. 283. 


S59. An affidavit to obtain an order for the 
service of a summons by publication must 
show whether the residence of tho person 
upon whom service is sought, is known to 
the affiant; and, if known, the residence 
must be stated. An affidavit which merely 
repeats the language or substance of the 
statute is insutticient. The ultimate facts of 
the statute must not be stated in the aftida- 
vit, but the probative facts, upon which the 
ultimate facts depend. 

Ricketson v. Richardson, 26 Cal. 149. 


60. It is not sufficient to state generally 
in such affidavit that, after due diligence, 
the defendant can not be found within the 
state, or that the plaintiff has a yood cause 
of action ayainst him, or that he is a neces- 
sary party; but the acts constituting due 
diligence, or the facts showing that he is a 
necessary party, should be stated. Id. 


61. Before jurisdiction of a defendant can 
be acquired by publication of summons, it 
niust appear by aftidavit, either that the de- 
fendant resides out of the state, or has de- 
parted from the state, or can not, after due 
diligence, be found within the state, or that 
he conceals himself to avoid the service of 
summons, and in addition thereto, it must 
also appear by athdavit, that a cause of ac- 
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tion exists against the defendant, or that he 
is a necessary or proper party. 
Braly v. Seaman, 30 Cal 610. 


62. An affidavit to obtain an order for the 
publication of summons on the ground that 
the defendant can not, after due diligence, 
be found within the state, which does not 
state whether the residence of the defendant 
is known, and does not show that the athant 
does not know where the defen:lant may be 
found, is insufficient to authorize the publi- 
cation of summons. Id. 


63. An affidavit in such case must state 
facts which show that due diligence to tind 
the defendant has been used, and it must 
also appear therefrom that the diligence has 
not been rewarded with discovery. Id. 


64. If the affidavit upon which an order 
for publication of summons is made is insuf- 
ficient, the court acquires no jurisdiction of 
the defendant, and the judgment is void. Id. 


65. When the affidavit for publication of 
summons presents some evidence tending to 
prove each jurisdictional fact, but of a char- 
acter clearly too inconclusive to justify an 
order of publication, the order is erroneous, 
and the judyment will be reversed on appeal, 
butis not void. If there is a total want 
of evidence upon which to bass the or 
der, the judgment is void. In the former 
case the judgment can not be attacked col- 
laterally, but only on appeal. 

Forbes v. Hyde, 31 Cal. 342. 

66. The existence of a cause of action 
against the defendant is a jurisdictional tact 
which must be made tu appear before an or- 
der for publication of summons can be made, 
and if it does not appear by the athdavit, 
the order is void. Id. 


67. Facts should be set out in an afii- 
davit for an order to publish summons, and 
not a gencral expression of opinion or belief 
that an ultimate jurisdictional fact exists 
without the probative facts upon which such 
opinion or belief is founded. Ld. 


68. An affidavit to obtain an order for 
publication of summons, which states that 
the deponent ‘‘ has a good cause of action 
in this suit against the said defendant, and 
that he is a proper party defendant thercto, 
as he verily believes,” does not state any 
fact tending to show a cause of action, and 
an order and publication based on it are void. 


Le 
Uahn v. Kelly, 34 Cal 391. 
Order. 


69. An order for the service of summons 
by publication must state the facts proved 
by the atlidavit upon which itis based. It 
is Not suificient for the order to state, 
generally, that the defendant resides out of 
the state, or can not after due diligence be 
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found within the state, or that a cause of 
action exists against the defendant. 
Ricketson v. Richardson, 26 Cal. 149. 


70. Where, after complaint filed and be- 
fore any summons was issued, an order was 
obtained from the judge that ‘‘sumimons do 
issue ” and that it be published, and without 
any further order summons was subsequently 
issucd and published: //eld, that the at- 
tempt thus to acquire jurisdiction of the de- 
fendant was ineffectual, and that a judgment 
rendered against him by default, without 
any other service of process, was void. 

People v. Huber, 20 Cal. 81. 


71. An order to publish a summons made 
im advance of the issuance of the sum- 
mons is a nullity. Id. 


72. The judge has no power to order a 
summons to issue, but only to order a sum- 
mons already issued to be served in a special 
mianner. d. 

McMinn v. Whelan, 27 Cal. 304. 
Forbes v. Hyde, 31 Id. 342. 


73. The affidavit is only prima fucie evi- 
dence of the facts stated. 
Ware v. Robinson, 9 Cal. 111. 


74%. In a suit to enforce a lien for taxes, 
if the complaint is not verificd, service of 
summons can not be made by publication 
and postins, without making an affidavit 
and procuring an Order of publication, as in 
other cases. Martin v. Parsons, 50 Cal. 498. 


75. On granting the order for the publica- 
tion of suinmons, the court acts judicially, 
and can know nothing about the facts upon 
which the order is to be granted, except from 
the atlidavit. 

Ricketson v. Richardson, 26 Cal. 149. 


76. The question of the sufficiency of an 
affidavit and order for publication of sum- 
mons may be raised by mution made in the 
suit or by an appeal supported by a state- 
ment. Sharp v. Daugney, 33 Cal. 505. 


Publication of Summons. 


77. A publication of summons weekly 
against a non-resident defendant, commenc- 
ing on the tenth day of January, and ending 
on the ninth day of April, is a publication of 
three full calendar months, and: the first day 
of the forty within which the defendant is 
required to answer is the tenth of April. 

S. & L. Suc. v. Thompson, 32 Cal. 347. 


78. If the last day of the publication of a 
summons is in the same week in which the 
three months expire, the publication is suffi- 
cient to give the court jurisdiction, although 
this day is less than three months from the 
first day of publication. Id. 


79. If some of the publications of a sum- 
mons, including the last, are made on Sun- 
day, in the regular issues of the paper, it 
doves not vitiate the service. Id 
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80. If service on a defendant is attempted 
to be procured by publication, the summons 
must be published as it was when the order 
of publication was made. 

McMinn v. Whelan, 27 Cal. 300. 


81. Where the summons as published, on 
being compared with the original, discloses 
certain discrepancies of a purely literal 
character, it is held sufficient that, in sense 
and meaning, the original summons and the 
published version of it are identical. 

Sharp v. Daugney, 33 Cal. 503 


PROOF OF SERVICE. 


82. Service of summons may be proved by 
parol evidence. Hahnv. Kelly, 34 Cal. 391. 


83. The proof of the former mode of serv- 
ice, if made by an oflicer, is by his affidavit 
or certificate, setting forth the mode, tim», 
and place of such service; if made by a citi- 
zen, then by his affidavit setting forth said 
facts, and in addition the facts constituting 
his said qualifications. Proof of the latter 
mode of service is by the affidavit of the 
printer, his foreman, or principal clerk, set- 
ting forth the fact, where and how long the 
publication of summons has been made, and 
where a deposit in the post-office has been 
ordered, then an affidavit showing such de- 
posit. Td. 


&4. Where S. and By admitted ‘‘dua 
service” of the summons in an action against 
them and others, the court thereby acquired 
jurisdiction of them, and as to them the 
judgment was valid. 

Sharp v. Brunnings, 35 Cal. 528. 


85. The return of service by the sheriff, 
on the party in possession, where no appear- 
ance is made, is prime fucie evidence that 
the person served was the person in posses- 
sion within the meaning of the statute. 

People v. Fox, 39 Cal. 621. 


86. When the return on a summons states 
that a copy of the summons was personally 
served on the defendant in the action, giv- 
ing the time and place, this return, althouzh 
informal, is yet sutficient to give the court 
jurisdiction of the person, so that the judg- 
ment is not void for want of jurisdiction, 
when collaterally attacked. 

Drake v. Duvenick, 45 Cal. 455. 


87. Such return does not show that a copy 
of the summons was not delivered to the de- 
fendant personally, and it has at least some 
legal tendency to prove that it was so dc- 
livered. Id. 


88. If in such case there is more than one 
defendant, the fact that the return dves not 
state that acopy of the complaint was served 
with the summons does not render the judz- 
ment void in a collateral attack. Id. 


89. Where the affidavit of the publica- 
tion of a summons, made by one who thercia 
styles himself ‘‘the proorictor” of ths 
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newspaper in which the publication was 
made, instead of ‘‘the printer,” as required 
by the practice act: //e/d, that the terms 
‘‘printer”’ and ‘‘proprictor” arc, in the 
sense of the statute, synonymous. 
Quivey v. Porter, 37 Cal. 458. 
90. In making service of a summons, and 
in the return of such service, the provisions 
of the statute must be, and must be shown 
to have been, substantially observed and 
followed by the oilicer, otherwise the pro- 
ceedings can not be supported upon a direct 


appeal taken. People v. Bernal, 43 Cal. 385. 


91. Mere irregularity in the service of a 
summons does not render a judgment void 
for want of jurisdiction. 

Drake v. Duvenick, 45 Cal. 455. 


Return by a Deputy. 


92. Courts can not know an under officer, 
and the act and return on a summons of a 
dcputy sheriff is a nullity, unless done in the 
name and by the authority of his principal. 

Joyce v. Joyce, 5 Cal. 449. 

93. A summons was served by a deputy 
sheriff and returned with the following sigha- 
ture to the return: Elijah T. Cole, D. S. 
Judgment was rendered by default: //edd, 
that the judgment was null and void; the 
return should have been in the name of the 
sheriff by the deputy. 

Rowley v. Howard, 23 Cal. 401. 

94. Courts should presume that the sheriff 
served all process within his jurisdiction, 
where no piace of service is stated. 

Crane v. Brannan, 3 Cal. 192. 


95. Where the return of a sheriff states 
that he served defendants with a certified 
copy of the complaint, 1t will be presumed 
that the copy was certitied by the clerk, and 
not by some one else. 

Curtis v. Herrick, 14 Cal. 117. 


Place of Service. 


96. The only object of the designation of 
the place where process is serve is to deter- 
mine the period within which the answer 
must be filed, or when default may be taken. 

Whitwell v. Barbier, 7 Cal. 62. 

97. Where the evidence of the place of 
service is insufficient to authorize a judg- 
ment, advantage of it shou!d be taken, either 
by appeal or on motion to vacate the judg- 
nent. Pico v. Suiol, 6 Cal. 294. 


98. The statute does not require an adinis- 
sion of service of process to designate the 
place where the service was made. The ob- 
Ject of such designation, when required, is 
to determine the period within which the 
answer must be filed, or when default may 
be taken. Alderson v. Bell, 9 Cal. 315. 


99. If the affidavit of service of summons 
states the county in which service was made 


and defendant makes default, it will be pre- 
sume that he was a resident of the county 
where service was made. 

Calderwood v. Brooks, 28 CaL 151. 


Return by any Other Person, 


100. The affidavit of service required by 
this section Must siow that the person 
servinz it was a white male citizen, over 
twenty-one years of age, compctent to 
testify in the cause, and that acertilied copy 
of the complaint accompanied the summons. 

McMillan v. Reynolds, 11 Cal. 372. 

LOL. The affidavit of service of summons 
must show afiirmatively compliance with all 
the requirements of the law. Id. 


102. Where judgment of foreclosure was 
obtained on such service, and the premises 
sold under the judgment to a party who was 
at the time of such purchase cugnizant of 
the fact of such defective service, and also 
that the defendant was a married woman, 
and where the defendant has a valid defense 
to such action, the judgment will be set aside. 

Id. 

103. An affidavit which avers that affiant 
on the day named ‘‘served the summons in 
this action upon the defendant, Mary B. Me- 
Millan, at her residence in tie city of San 
Francisco, by delivering and leaving with 
her a copy thereof, attached to a copy of the 
aienled complaint filed in this action,” is 
insufficient. Id. 


104. An affidavit of service of summons 
which states the facta coustitutin:y afliant a 
competent witness, is sufUcient without stat- 
ing that he is competent. 

Dimick v. Campbell, 31 Cal. 23S. 

105. If a summons is served by a person 
other than a sheriff, and in his atidavit of 
service he states that he is twenty-one years 
of age, but fails to state that he was 
twenty-one years of age at the date of 
service, it is a mere irregularity, and a 
judgment by default rendered in the case 
can not be attacked collaterally. 

Peck v. Strauss, 33 Cal. 67S. 

106. The service of a summons by a per- 
son not a sheriff, as provided by the practice 
act, is a service ‘‘according to the course af 
the common law.” ld. 


Return Conclusive. 


107. A sheriffs return is not travers- 
able, nor can it be attacked collaterally, 
even if he has been guilty of fraud or collu- 
sion. Ewzery v. Buchanan, 5 Cal. 30. 

108. The affidavit of deposit of summons 
ina post-office necd not state that the de- 
posit was made by a white male citizen, or 
that the afliant is such citizen. It is suth- 
cient if the deposit and athidavit are mado 
by a human being. 

Sharp v. Dauguey, 33 Cal. 505. 
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109. The affidavit of deposit of summons 
in a post-vilice need not state that there is 
a communication bv mail betwecn the 
place of deposit and the place to which the 
packct was addressed, nor that the post- 
otlice wasa United States post-oflice. Id. 


110. The failures to deposit in the post- 
office a copy of the complaint and summons, 
directed to a mivor, is not cured by the 
appearance of the mother in her own behalf. 

Gray v. Palmer, 9 Cal. 616. 

211. Ina collateral attack on a judyg- 
ment, the return of a sheriff that he servcd 
a copy of the summons, will be held equiv- 
alent to a return that he served a copy cer- 
tified by the clerk. 

Brown v. Lawson, 51 Cal. 615. 


Written Admission of Defendant. 


112. Courts will take judicial notice of 
the signatures of their officers, as such; but 
there 1s no rule which extends such notice to 
the signatures of parties to a cause. When, 
therefore, the proof uf service of process con- 
sists of the written admissions of defendants, 
such admissions, to be available in the ac- 
tion, should be accompanied with some evi- 
dence of the genuineness of the signatures 
of the parties. In the absence of such evi- 
dence, the court can not notice them. 


Alderson v. Bell, 9 Cal. 315. 


113. An acknowledgment of service of 
suminons is only sufticient when reduced to 
writing and subscribed by the party. A 
verbal acknow ledumeut is not sufficient. 

Montgomery v. Tutt, 11 Cal. 307. 


A fidavit of Printer. 


114. When service of summons is had by 
 aaerar es proof of the publication can only 
made by the affidavit of the printer, his 
foreman, or principal clerk; and the athcdavit 
should state that the person taking the same 
holds one of these positions. An affidavit 
commencing in this way: ‘‘A. B., principal 
clerk, etc., being sworn, deposes,” etc., is in- 
sufficient, and would not give the court juris- 
diction of the person of the defendant, 
Steinback v. Leese, 27 Cal, 295. 
115. Where an affidavit of publication of 
@ summons was made by a publisher and pro- 
prietor, and vot by the printer, foreman, or 
rincipal clerk, it was held sufficient, as be- 
ing within the spirit of the statute. 
Sharp v. Daugney, 33 Cal. 505. 
116. Where there is but one clerk in the 
office of a public newspaper, his attidavit of 
the publication of summons, or notice, in said 
paper, is sullicient, and it 1s unnecessary for 
the affidavit to describe him as principal 
clerk. _ Gray v. Palmer, 9 Cal. 616, 
117. If the affidavit of the printer states 
that the summons was published one month, 
aud yct the court in its judgment states that 


it was published three, or that service had 
been had upon the defendant, it will be pre- 
sumed that other proof than that contained 
in the judgment roll was made. This recital 
imports absolute verity. 

Hahn v. Kelly, 34 Cal. 391. 


Generally. 


118. Where service is attempted in a 
mode different from the course of the coin- 
mon law, the statute must be strictly pursued 
to give jurisdiction. 

Jordan v. Giblin, 12 Cal. 100. 


119. When some of the defendants are 
not served with process, the plaintiff may 
proceed against those served. 

Ingraham v. Gildemeester, 2 Cal. 88. 


Service, When Complete. 


120. The practice act provides, in relation 
to service on non-residents by publication, 
that ‘‘the service of the summons shall be 
deemed complete at the expiration of the 
time prescribed by the order of publication:” 
Held, that the publication only affects the 
service of the summons, and the defendant 
is entitled to forty dlays after the period of 
publication to file his answer. 

Grewell v. Henderson, 5 Cal. 465. 


NEW SUMMONS. 


121. When an order is mae for the serv- 
ice of summons by publication, and a sum- 
mons is issued, and a supplemental com- 

laint is afterwards filed, and a summons 
issued thereon, the original action becomes 
merged in the action as supplemented, and 
the court will not acquire jurisdiction of the 
persons of absent defendants by publication 
of the original summons, but tle summons 
issued on the supplemental complaint must 
be served by publication. 
McMinn v. Whelan, 27 Cal. 300. 
Forbes v. Hyde, 31 Id. 342. 


APPOINTMENT OF ATTORNEY. 


122. The provision of the practice act 
authorizing judgment, personal and final, 
against a defendant who concealed himself 
for whom the court has appointed an attor- 
ney, with privilege to the defendant to come 
in and deny in six months, is not in violation 
of the constitution of the United States, or 
that of this state. 

Ware v. Robinson, 9 Cal. 107. 


123. The court may appoint an attorney 
for an alleged concealed defendant, and a 
judgment against him will stand after six 
months have clapsed, unless he filed his bill 
to set aside the Judgment on the ground of 
fraud, that lhe was not conceated. Id. 


124. An athdavit which avers a cause of 
action against the defendant; that defendant 
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can not after due diligence be found in the 
state; that summons had been issued, but 
sheritf can not find him; that defendant’s 
residence is in the county where the sum- 
mons issued, and that defendant still has a 
family residing in said county, is insufficient 
to authorize the court to appoint an attorney 
to represent such absent detendant. 

Jordan v. Giblin, 12 Cal. 100. 


AMENDMENT, 8. LIMITATIONS, 110, 
APPEAL, 407. Ill. 
ERASURE, 3. PARENT AND CHILD, 
JUDGMENT, 136-139, 6. 

169, 202. SEAL, 16. 
JUSTICE’Ss Court. 35— | SHERIFF, 55. 

46. 


SUNDAY. 


1. In the absence of any custom to the 
contrary, Sundays are computed in the calcu- 
lation of lay days at the port of discharge; 
but where the contract specifies working lay 
days, Sundays and holidays are excluded in 
the computation. 

Brooks v. Minturn, 1 Cal. 481. 


2. The decision in the People ex rel. Hep- 
burn v. Whitman was predicated upon an 
error in the printed copy of the consti- 
tution, the word ‘‘Sunday” beiny there used 
in the singular. 

Price v. Whitman, 8 Cal. 412. 


3. The ten days given by the constitution 
must be computed by excluding the day on 
which the bill is presented to the governor. 

Id. 


4. Considered as a municipal regulation, 
the legislature has no right to forbid or en- 
join the lawful pursuit of a lawful occupation 
on one day of the week any more than it can 
forbid it altogether. 
| Ex parte Newman, 9 Cal. 502. 

5. A writ placed in the sheriff’s hands on 
Sunday can not be officially received by 
him on that day. It can only be considered 
Oflicially in his hands when Sunday has ex- 
pired. Whitney v. Butterfield, 13 Cal. 335. 


6. The act of the legislature entitled ‘‘an 
act for the observance of the Sabbath” 
(stats. 1861, p. 655), prohibiting all persons, 
with certain exceptions, from heeping open 
their places of business on Sunday for the 
transaction of business, is constitutional. 

Ix parte Andrews, 18 Cal. 678. 

7. Such act violates neither the first sec- 
tion of article I of the constitution of this 
state, which declares ‘tall men are by na- 
ture free and independent, and have certain 
inalienable nights, among which are those of 
enjoying and ee ‘ie and Jiverty; ac- 
quiring, possessing and protecting property, 


and pursuing safety and happiness;” nor the ; CriminaL Law, 762. 


SUMMONS. 


fourth section of that article, which declares 
that ‘‘the free exercise and enjoyment of 
religious profession and worship, without dis- 
crimination or preference, shall forever be 
allowed in this state,” etc. 


8. The legislature under our systcm has 
power to repress whatever is hurtful to the 
general oa and is generally the exclusive 
Judge of what is or is not hurtful, the 
only limitations being those prescribed in 
the constitution. Subject only to sucl: lim- 
itations, the legislature has power to pass 
laws Relay the relations, contracts, in- 
tercourse and business of society at large, 
and also of its particular members in respect 
to each other. Id. 


9. The clause in the constitution guaran- 
tecing the right of ‘‘acquiring property” 
does not deprive the legislature of the },ower 
of prescribing the mode of acquisition, or of 
regulating the conduct and relations of the 
members of society in respect to Property 
rights. Id. 

LO. The legislature has not only the power 
to regulate, but the power to suppress par- 
ticular branches of business deemed by it 
immoral and prejudicial to the general good, 
as gambling, lotteries, etc. The duty of 
government comprehends the moral as well 
as physical welfare of the state. Id. 


Ll. Section 4 of article I of our constitu- 
tion, as to the free exercise and enioyment 
of religious profession and worship, pro- 
hibits all legislation which invidiously dis- 
criminates in favor of or against any relig- 
ious system; but does not prohibit legislation 
upon subjects connected with religion, nor 
does it make void legislation, the etfect of 
which is to promote relizion, or even advance 
the interests of a sect or class of religionists. 

Id. 


12. The act of 1861, ‘‘for the observ- 
ance of the sabbath,” is purely a civil 
regulation, and spends its whole force upon 
matters of civil economy, and was not de- 
signed tu subserve any religious purpose. Id. 


13. Where a party was charged with 
keeping open a bar or the sale of liquors 
on Sunday, in violation of the act of 1561, 
and was convicted and committed to custody, 
and applied to the supreme court for a writ 
of habeas corpus, claiming his discharge on 
the ground that he kept the bar as part of 
the business of a hotel, and therefore had 
not violated the law: //e/d, that petitioner 
can not avail himself of this defense on this 
application, but must adopt some other mode, 
the complaint against him not showing that 
the bar was kept as part of the hotel busi- 
ness. Ex parte Bird, 19 Cal. 130. 
14. Contracts made in this state on Sun- 
day are not void becanse made on Sunday. 
Moore v. Murdock, 26 Cal. 514. 
Constr. Law, 250,428. | Limrrarions, 253. 
STREET, OU, 242. 
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NATURALIZATION, 4. 
SuMMONs, 76. 


JURISDICTION, 215, 


SUPERVISORS. 


1. ELECTION AND TERM OF OFFICE. 
2, JURISDICTION AND POWERS. 

50. ORDINANCES. 

58. LIABILITY. 

65. RECORDS, ETC. 


ELECTION AND TERM OF OFFICE. 


2. One who has held the office of super- 
visor is, after the expiration of his term, and 
the election and qualification of his successor, 
no longer an officer, either de jure or de fucto, 
but if he attempts to act as such, is a mere 


naked usurper. 
Trinity v. McCammon, 25 Cal. 117. 


JURISDICTION AND POWERS. 


2. From the necessity of the case, super- 
visors exercise judicial, legislative, and 
executive powers, in matters relating to 
the police and fiscal regulations of counties. 

People v. El Dorado, 8 Cal. 58. 


3. The board of supervisors of a county is 
a special tribunal with mixed powers, ad- 
ministrative, legislative, and judicial, 
and jurisdiction over roads, ferries, and 
bridges, is given to it by statute. Its judg- 
ments or orders can not be attacked collater- 
ally, any more than the judginents of courts 
of record. Wauyh v. Chauncey, 13 Cal. 11. 


4. It is doubtful whether an appeal lies 
from the exercise of this discretion. But if 
it does it must be made direct to some su- 
perior tribunal. Id. 


5. It is true, as a matter of Jaw, that a 
board of supervisors in laying out a public 
road exercises judicial functions. 

Damrell v. San Joaquin, 40 Cal. 154. 


6. A boar of supervisors of @ county, in 
allowing or disallowing a claim, exercise ju- 
dicial ctions. 

Tilden v. Sacramento, 41 Cal. 68. 


7. A board of supervisors is a body with 
limited jurisdiction, and its jurisdiction 
must appear in the record of its proceedings. 

Finch v. Tehama, 29 Cal. 453. 


8. It was the intention of the legislature, 
by the twenty-fifth section of the act creat- 
ing a board of supervisors throughout this 
state, to transfer from the courts of ses- 
sions to the boards of supervisors the 
general and special powers and duties of a 
civil character, which had, before the passage 
of that act, been vested in such court. 

Peop‘e v. Bircham, 12 Cal. 50. 


9. It was not the design, in this manner, 
to repeal any law, general or special, before 
existing; but, as, under the decision of Bur- 
goyne v. The Supervisors, 5 Cal. 9, a ques- 
tion of the constitutionality of those laws 
which conferred duties and powers, not of a 
criminal cognizance, was made, the leyisla- 
ture meant to remove the ditliculty by trans- 
ferring all these functions to the boards of 
supervisors, Id. 

1O. Boards of supervisors are a quasi ju- 
dicial body so far as concerns the examina- 
tion and settlement of accounts and claims 
against a county; and the allowance and set- 
tlement by such boards are an adjudication 
of the claims, and conclusive. 

El Dorado v. Elstner, 18 Cal. 144. 


Ll. The clause in the act creating boards 
of supervisors in this state providing that 
the said boards ‘‘ shall have authority at 
their last session before the yveneral election 
in each year, to change the boundaries of 
the (supervisor) districts in their said re- 
spective counties,” is merely directory, and 
does not prohibit such change at any other 
session. Tuohy v. Chase, 30 Cal. 524. 


12. The board of supervisors of a county 
possess no power to allow the county 
auditor compensation for the issuance and 
cancellation of warrants drawn on the county 
treasurer. 

People v. El Dorado Co., 11 Cal. 171. 


13. Such a claim is not authorized by law, 
and the power of the board to allow accounts 
against the county is confined to those ‘‘le- 
gally chargeable.” Id. 


14. The board of supervisors are not em- 
powered to createa debt or liability on the 
part of the county, for any purpose except as 
provided by law. 

Foster v. Coleman, 10 Cal. 278. 

15. When the account of a deputy asses- 
sor for one thousand six hundred and fift 
dollars was audited and allowed by the tenet 
and ordered to be paid, the order being in 
in the following words: ‘* Ordered, tlie sum 
of four thousand one hundred and twenty- 
tive dollars be paid out of the fund for current 
dng to equal sixteen hundred and fifty 
dollars, in cash, at the rate of forty cents per 
dollar—October 29, 1856,” and in pursuance 
of such order the county auditor drew his 
warrant for four thousand one hundred and 
twenty-five dollars upon the treasurer, and 
delivered it to the deputy assessor, who pre- 
scented it to the treasurer, and by him it was 
indorsed and registered in ita order of pres- 
entation, among the legal warrants against 
the county: //eld, that the order was made 
without authority, and was void, and the 
fact that the market or cash value of county 
warrants was only forty per cent of the 
nominal amount, and the object of the action 
of the board was to give that which was, at 
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the time, an equivalent to cash, did not jus- 
tify the action of the board. Id. 


16. The power to declare an office va- 
Cant is vested, under the statute, where the 
duty to approve of the bond of the officer is 
lodged. That duty is imposed upon the 
county judge, and not the supervisors; and 
where the supervisors of Marin county de- 
clared the othce of constable vacant, becanse 
the constable failedto comply with their order 
to file a new bond: Held, that they exceeded 
their jurisdiction. 

People v. Marin Co., 10 Cal. 344. 

17. The provision of the statute organiz- 
ing boards of supervisors, which empowers 
them to ‘‘require new bonds of any 
county or township officer, with addi- 
tional securities, whenever they deem the 
saine necessary,” does not leave the exercise 
of the power to their arbitrary discretion. 
By the terms ‘‘whenever they deem the 
same necessary,” is meant whenever their 
judgment pronounces, after an cxamination 
of the facts of the case, that there is neces- 
sity for further security. Id. 


18. In determining upon the sufficiency 
of the bond of an oificer, and whether 
the oflicer, by his failure to comply with the 
requisition of the supervisors to file a new 
bond, las vacated his office, the surpervisors 
exercise powers Of a judicial character. 

Id. 


19. An order of the supervisors, requir- 
ing a uew bond of an otlicer, should specify 
the ground upon which the order is made; 
and where the supervisors of Marin county 
male an order as i ilows: ‘‘Ordered, by the 
board of supervisors, that John De fies, 
constable of San Rafael township, file an- 
Other bond, with two or more suflicient 
sureties, within fifteen days:” J/edd, that 
the order was fatally defective. 


20. Boards of supervisors have, under the 
statute, a general power to grant a ferry 
franchise, and to determine where, under 
what circumstances, and to whom it shall be 
granted. Henshaw v. Butte Co., 19 Cal. 150. 


21. Boards of supervisors have jurisdic- 
tion conferred upon them by statute to de- 
termine whether the public convenience re- 
quires a bridge or ferry within one mile of 
any other regularly licensed bridge or ferry; 
and it is a question, whether their determin- 
ation upon this point is not final and con- 
clusive. If, however, their determination 
on such mater is not tinal, it must be re- 
viewed by certiorari, and can not be at- 
tacked in a collateral actiou. 

Fall v. Paine, 23 Cal. 302. 


22. A board of supervisors has no power 
to sct apart a portion of the revenue of the 
county as a fund for current expenses. 

| Laforge v. Magee, 6 Cal. 255. 


23. Where the board of supervisors of San 
Joaquin, under the act of 1560 (stats. 1560, 
p. 317), authorizing them to levy a special 
tax for the construction and repair of 
seven public highways leading from the 
city of Stockton, the feurth of which was, 
‘fa road running from the limits of Stockton, 
via Hamilton's ranch, known as the Sunora 
road,” levied and collected the tax, and 
then, July 10, 1860, passed an order locating 
the route of this fourth road, along which 
plaintiffs lived, and afterwards assessed the 
damages to the owners of land, etc.; but, 
before they had obtained the right of way 
for this road, passed avother order in March, 
1861, annulling the first order and changing 
the location of the road, which rendered the 
lands of plaintiffs of less value: Jed, that 
the first order laying out the road was unex- 
ecuted; that no rights of plaintitis had vest- 
ed, and that the hoard had power to make 
the second order; that the first order was 
not in the nature of a power exercised and 
exhausted, but was at most a proposed mode 
of executing a power, which could be 
changed at any time before rights had vest- 
ed under it. 7 

Burkett v. San Joaquin Co., 18 Cal. 702. 


24. Held, further, that the remedy adopt- 
ed by plaintiffs, a bill in equity to have de- 
clared void the second order of the board, 
and for injunction restraining the rvad com- 
missioners from paying tuward the second 
road any of the money collected on the tax, 
is objectionable. Id 


25. The board of supervisors of a county 
can not settle with the county treasurer 
at a special meeting of such board, unless 
they have first given public notice of such 
meeting, and specitied in such notice that 
such business will be transacted. 

El Dorado v. Keed, 11 Cal. 131. 


26. In order to give the amplest opporta- 
nity to the district attorney, or citizens who 
desire to do so, to contest the allowance of 
improper demands against the public treas- 
ury, the business of the supervisors is re- 
quired to be transacted at the regular 
meetings required by law; or if at special 
meetings, pubsic notice must be given of the 
business to be so transacted; and unless such 
notice be given, the acts uf the supervisors 
are a nullity. dd. 

27. Boards of supervisors possess the 
power, as incidental to that of buying, sell- 
ing, and leasing of property, and the 
Inanagement, care, and preservation thereof, 
as conferred by statute (stats. 1555. sec. 4, p- 
51), to take all legal measures necessary to 
that end, by suit or otherwise, and therein 
are vested with large Giscretionary pow- 
ers. Hornblower v. Duden, 35 Cal. G64. 

28. If, in the exercise of their jud-ament 
and discretion, the board of supervisurs con- 
ceive that the interests of the county are 
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involved ina certain question, and thereupon 
take legal measures, by suit or otherwiaze, to 
advance or protect those interests, the ex- 
pense thus incurred becomes a legal charge 
against the county, notwithstanding the 
courts might ultimately hold that the l 
had adopted the wrong remedy, or were en- 
titled to no remedy whatever. 


29. The board of supervisors of a county 
have no authority to allow an unaudited 
Claim against a county, except it be done 
within one year after the claim shall accrue 
and become due. 


Carroll v. Liebthaler, 37 Cal. 193. 


30. A county owning stock in a railroad 
company is <lirectly interested, like any 
other stockholder, in the conduct and man- 
agement of its affuirs, and, as a consequence, 
in the selection of its officers. The county 
would have a right, through her board of 
supervisors, to contest the election of such 
othcers, if deemed to have been illegal, and to 
that end to adopt any remedy she mizht be 
advised was legal, and the expense thus in- 
curred would become a legal charge against 
the county. Courts can exercise no control 
over the judgment and discretion possessed 
by boards of supervisors in such cases. 

Hornblower v. Duden, 35 Cal. 664. 


31. If a board of supervisors sell the 
sto>k owned by the county in a railroad 
corporation, in pursuance of a law authoriz- 
i such board to do so, its individual mem- 
bers are not entitled to any extra pay for 
the services thus rendered. 


Andrews v. Pratt, 44 Cal. 309. 


32. Boards of supervisors are the guard. 
jians of the property interests of their 
respective counties, and in that relation 
occupy a position of trust, and are bound to 
the same measure of good faith toward the 
county which is required of an ordinary 
trustee towards his cestui que trust, or an 
agent toward his principal. 

33. A supervisor is not entitled to any 
remuneration forservices rendered the county 
as 2 supervisor, except his per diem and 
mileage, as fixed by law. Id. 

34. The board, in which the corporate 
authority of a city is vested, is intrusted 
with its property in a fiduciary capacity, 
and its members can not bargain with refer- 
ence to it, with a corporation in which they 
hold stock. 

San Diego v. 8S. D. & L. A. R. Co., 44Cal. 106. 


35. Boards of supervisors have power to 
employ other counsel than the district 
attorney to assist in or to conduct the 
prosecution or defense of any suit to which 
the county is a party, which power extends 
equally to suits to which she is a party upon 
the record, and to those in the prosecution 
or defense of which she has, or is supposed to 
have, some interest. The judgment aud dis- 


cretion of the board in the exercise of this 
power are not open to review by tue courts. 
Hornblower vy. Duden, 35 Cal. 664. 


36. A resolution of a board of super- 
visors, after it has disallowed a claim, recit- 
ing that the services on which it is based 
have been performed by the claimant, but 
that the board has doubts as to its legality, 
and directing the district attorney to enter 
the appearance of the board in any court in 
which the claimant may commence an action, 
to require the board to allow the claim, 
which resolution is not agreed to or accepted 
by the claimant, is revocable at the pleasure 
of the board. 

Tilden v. Sacramento Co., 41 Cal. 68. 


37. When an act is passed authorizing the 
building of a toll bridge across a river, and 
the collection of such tolls as the board of 
supervisors of the county shall fix, with a 
proviso that the Icvislature may modify or 
change the rates, the power of the board of 
supervisors in the premises is not exhausted 
when they once fix the tolls, but the board 
may change the same from time to time, 
subject so the supervisory control of the 
legislature, 

Stanislaus B. Co. v. Horsley, 46 Cal. 108. 


38. No order made by the board of super- 
visors is valid or binding unless it is author- 
ized by law. —_ Linden v. Case, 46 Cal. 171. 


39. No claim avainst a county can be 
allowed un:ess it bs legally chargeablo 
to the county; and if claims not levelly 
chargeable to the county are allowed, neither 
the allowance nor the warrants drawn tlicre- 
for create any legal liabilities. Id. 


40. If illegal claims are allowed by a 
board of supervisors against the county, it is 
the duty of the auditor to refuse to draw 
warrants therefor; and when the warrants 
are drawn, it is the duty of the treasurer to 
refuse to pay them. Id. 


41. The board of supervisors of the city 
and county of San Francisco are the auditing 
officers of unliquidated demands against the 
city and county, and it is their duty to al- 
low such claus as are justin full, orin 
some less but exact amount. They can not 
set aside an amount out of which a less sum 
may be paid by any committee or oliver. 

S. V. W. W. v. Ashbury, 52 Cal. 126. 


42. The board of supervisors of the city 
and county of San Francisco has no author- 
ity, under the act of March 16, 1574, to ac- 
cept from the government of the United 
States a vessel for a training ship for boys, 
if the act of congress granting the vessel con- 
tains provisions inconsistent with said act of 
March 16. alass v. Ashbury, 49 Cal. 571. 

43. The board of supervisors of the citv 
and county of San Francisco may, at one 
vote, allow several claims against the city 
and county without the passave of an ordi- 
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nance, even if the agzregate of the demands 
exceeds five hundred dollars, provided 
each demand is for a less sum than five hun- 
dred dollars. 

Sweeny v. Maynard, 52 Cal. 468. 


44. The board of supervisors of the county 
has no power to contract for any of the 
county printing, without the ten days’ 
public notice that such contract will be let 
to the lowest bidder which is required by 
section 4047 of the political code. 

Maxwell v. Stanislaus, 53 Cal. 389. 


45. A board of supervisors has authority 
to erecta county jail, without a law au- 
thorizing the levy of a special tax therefor. 

Babcock v. Goodrich, 47 Cal. 488. 


46. The erection of a connty jail is among 
the expenses of the current year, and may be 
paid for out of the money raised by the 
general tax which the board of supervisors 
are authorized to levy. Id. 


47. If a board of supervisors enter into a 
contract for the erection of a county jail, 
the work and labor to be paid for in install- 
ments, on the certificate of the architect that 
a certain sum has been expended, an account 
giving the sum total of an installment, with- 
out ‘all the items of the claim,” certilied to 
by the architect, is a sufficient compliance 
with section 4072 of the political code, to 
authorize the board of supervisors to allow 
the sanie. Id. 


48. It is the estimate of the board of su- 
ease at the time an account is presented 
or allowance, of what the revenue of the 
year will be, which must control their action 
in allowing or rejecting it. Id. 
49. The board of supervisors, in passing 
upon a claim against the county, act asa 
quasi judicial body, and their allowance 
and settlement of the claim is an adjudica- 
tion, which is conclusive. . 
Colusa Co. v. De Jarnett, 55 Cal. 373. 


ORDINANCES. 


50. It can not be assumed judicially that 

a city ordinance requiring the payment of 

fifty dollars every ninety days for the privi- 

lege of retailing spirituous liquors in 

quantities less than one quart, is a virtual 
prohibition of the sale of such liquors. 

Ex parte Hurl, 49 Cal. 557. 


51. A city ordinance requiring the pay- 
ment of a license every ninety days for the 
privilege of retailing spirituous liquors 
does not violate any provision of the consti- 
tution. Id. 


52. The ordinance of a town which au- 
thorizes the marshal to seize sheep found 
running at large in the streets, does not 
justify the marshal in scizing sheep which 
are being herded by a competent person and 
are under his control. 

Sheet v. Arnold, 52 Cal. 455. 


53. If the board of supervisors consoli- 
date the offices of recorder and auditor 
of the county, the ordinance making the con- 
solidation must not only be passed and pub- 
lished, but must be published by order of the 
board. People v. Bailhache, 52 Cal. 310. 


54. The legislative department of a city 
government can act only through the medium 
of an ordinance, but the ordinance may be 
in the form of a resolution, or be preceded 
by the words ‘be it ordained,” etc. 

Creighton v. Manson, 27 Cal. 613. 

55. The publication of an ordinance 
alone is sufficient to give it validity without 
a publication of the law authorizing it. All 
persons are charged with notice of a law on 
which the ordinance is founded. 

People v. San Francisco, 27 Cal. 655. 


56. The order in question does no more 
than lay down a mere rule for the future 
idance of all men, irrespective of calling. 
it neither charges nor convicts the petitioner 
of anything, and is not the exercise of 

judicial power. 
Ex parte Shrader, 33 Cal. 279. 


57. The enabling statute under which the 
order of the board of supervisors was made 
is not in contravention of any constitutional 
provision, and the order is within the power 
conferred by the statute, and is valid. = Id. 


LIABILITY OF. 


58. Boards of supervisors can not be sucd 
in their official character, in ordinary com- 
mon law actions, for claims against the pub- 
lic, county, or village they represent, with- 
out express statutory provision. 

astings v. San Francisco, 18 Cal. 49, 

59. The verification of claims or ac- 
counts against counties, contemplated by 
the ‘“‘act to limit the time for presentation 
of claims against counties and for receiving 
payment for the same” (stats. 1857, sec. 1, 
p- 167), is a verification by oath annexed to 
the account. 

McCormick v. Tuolumne Co., 37 Cal. 257. 


60. If the board of supervisors allow a 
claim against a county more than one ycar 
after it falls due, its action is void, and the 
auditor should refuse to draw his warrant 
for the same. 

Carroll v. Siebenthaler, 37 Cal. 193. 


61. If an action could be maintained in 
any case on a money judgment against a 
county, it certainly can not be without first 
presenting such judgment to the board of 
supervisors for allowance. 

Alden v. Alameda, 43 Cal. 270. 


62. The statute relating to boards of 
supervisors, and providing for the disposition 
of claims against counties (stats. 1855, p. 51, 
sec. 24), contemplates that when a jJudg- 
ment is obtained avainst a county it shall 
have the force and effect of an audited 
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demand, in so far that it is no longer open 
to contestation, and makes it the duty of 
the supervisors to allow it as an audited 
claim, if presented within the proper time. 
Xd. 
63. When a money judgment is recovered 
against a county nO execution can issue 
on it, and the only remedy is to present it to 
the board of supervisors for allowance as an 
audited claim within the time prescribed by 
law (stats. 1855, p. 51), and if the board re- 
fuse to perform its duty by allowing it as 
such, it may be compelled to do so by man- 
us, Id 


64. The language of the statute of March 
20, 1855, providing that no person shall sue 
@ county In any case, or for any demand, 
without first presenting the claim to the 
board of supervisors (stats. 1855, p. 51, sec. 
24), is sufficiently comprehensive to include 
a cause of action or demand founded ona 
judgment, which is itself but an adjudicated 
claiin against the county. Id. 


RECORDS, ETC. 


65. The statute requiring the chairman 
and clerk of a board of supervisors to sign 
the record of its proceedinys, does not in- 
validate such record as proof of the action 
of the board if the clerk and chairman fail 
to sizn, but has the etfect merely of putting 
the party who desires to prove the official 
action of the board to some additional trouble 
in establishing the handwriting of the en- 
tries, their cotemporaneous character, and 
the official custody from which the book was 
produced. 

People v. Eureka Lake, 48 Cal. 143. 


66. The chairman and clerk of the corpo- 
rate board, exercising powers municipal and 
quasi legislative, sign the record of its pro- 
ceedinys, not as certifying to their own offi- 
cial action, but as witnesses that the record 
is the record made up by the clerk, under 
the direction of the board. Id 


67. The ara rule, that every public 
document which is required by law to be ex- 
ecuted by a public officer must be verified 
by his official signature does not extend 
to the proof of the records of a corporate 
board which exercises powers municipal and 
quasi leyislative. Id 

68. The effect of the statute requiring the 
clerk and chairman of the board of supervis- 
ors to sign the record of its proceedings is 
merely to make their signatures evidence 
identifying the minutes. 

69. A tax is not void because the record 
of the board of supervisors in levying it is 
not signed by the chairman and clerk of the 
board. Id. 

70. The record of the proceedings of the 
board of supervisors is under tha control 
of the board, and mandamus will not lie to 
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the clerk to compel him to correct the rec- 
ords. Wigginton v. Markley, 52 Cal. 411. 
71. A member of a board of supervisors 
can not be interested in or reccive pay for 
work done on any contract growing out 
of or connected with public works or im- 
provements. 
Domingos v. Sacramento, 51 Cal. 508. 
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SURETIES. 


1. In GENERAL. 

. LIABILITIES OF. 

. JUDGMENT AGAINST, 
. RELEASE OF. 

. CoNTRIBUTION, 


IN GENERAL. 


1. A surety has a right to stand on the 
precise terms of his contract. He can be 
held to no other or different contract. 

People v. Buster, 11 Cal. 215. 
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2. The true meaning of the cases holding 
that a surety may stand upon the precise 
terms of his contract is that no strained 
construction is to be given to his obliga- 
tion, and that you can not go beyond the 
fair import of the terms he employs in order 
to fasten upon him a liability; but a rational 
interpretation must be given to the language 
of his contract so as to reach the meaning of 
the terms used. 

Pepole v. Breyfogle, 17 Cal. 504. 

3. The sureties may show in defense 
either that the bond was not made, or that 
the decree was not made, or that the same 
has been obeyed, or that the same was ob- 
tained by fraud or collusion. 

Irwin v. Backus, 25 Cal. 214. 


4. Asageneral rule, sureties upon Official 
bonds are not concluded by a decree or 
judgment against their principal, unless they 
have had their day in court, or an opportu- 
nity to be heard in their defense; but admin- 
istration bonds form an exception to this 
general rule. Id. 


5. To enable the assignee of a judgment to 
sue on the appeal bond tiled in the cause, he 
must have an assignment of the bond. 

Moses v. Thorne, 6 Cal. 87. 


6. In the case of sureties on the official 
bond of a county treasurer, they all contract 
together, and with reference to the common 
responsibility. Jn case of a breach or loss, 
each surety has his recourse for contribution 
on his fellows. The discharge of one of the 
oblizors atfects the contract as to all, and 
amounts to a releaso of all as to all future 
acts of such official. 

People v. Buster, 11 Cal. 215. 


7. The respondents were bail in a recog- 
nizance conditioned for the appearance of 
M., to answer at court, upon an indictment 
found against him, on the nineteenth of April, 
1852. M. appeared at the proper term, 
which was the June term followiug, and onthe 
seventeenth of June moved to quash the in- 
dictment, for cause assigned, which was or- 
dered by the court. Another indictment 
on the same charge was found by the grand 
jury then in session, at the sume term, on 

ae eighteenth of June, upon which M., being 
called, made default. Afterwards suit was 
brought upon the recognizance, against the 
bail, and judgment obtained thereon: J/eld, 
that the bail were entitled to relief against 

the said judgment. 
People v. La Farge, 3 Cal. 130. 

8. To suit on a recognizance for the appear- 
ance of a party charged with crime, the 
sureties can not set up as a defense, the 
fact that the amounts in which they justified 
were insuflicient under the statute. The 
Justification is no part of their contract. 

People v. Shirley, 18 Cal. 121, 


9. Sureties on the sheriff's offcial bond 
in this state stipulate for his ollicial, not his 


personal dealings, and are entitled to stand 
on the precise terms of their contract. 
Schloss v. White, 16 Cal. 65. 
10. When anadministrator, in the course of 
proceedings on the estate, gives two bonds, 
one when Ictters are issued, and the other 
when real estate is about to be sold, and the 
condition of each of the two bonds is the 
same, and the burden of the sureties in each 
is the same, the sureties on the two bonds, 
in an action on them, may be made joint de- 
fendants in the samc action. 
Powell v. Powell, 48 Cal. 234. 


ll. If two parties execute a bond as 
suretics for a third, conditioned that he 
will fulfill a contract he has made with a 
fourth, to erect a building within a given 
time, and a written agreement is afterwards 
drawn up to be executed by the four, extend- 
ing the time to fulfill the contract, and such 
agreement is signed by three only, it is not 
binding on either. 

Barber v. Burrows, 51 Cal. 473. 


12. If a saree has a counter bond or 
sscurity from the principal debtor, the 
creditor will be entitled to the benefit 
of it, and may in equity subject such secur- 
ity to the satisfaction of his debt, so far as it 
can be done without trenching upon the 
rights of the surety himself. 

Van Orden v. Durham, 35 Cal 136. 


13. Where D., as surety for H., executed 
a mortgage on his lands to secure the pay- 
ment of notes executed by H. alone, the 
mortgage containing no covenant on the part 
of D. to pay said notes, but on the contrary 
expressly providing that D. should not incur 
any personal cost or liability, and after- 
wards took a mortgage or conveyance of 
other property from iL, the principal, to 
indemnify himself against any loss he mizht 
sustain by reason of his mortgage to secure 
said notes of H.: //eld, first, that the hold- 
ers of the notes might subject the premises 
mortgaged by D. to the payment of the 
notes; or, second, that they might abandon 
the mortgage and subject the said property 
of the principal in the hands of D. to the 
payment of the notes; or, third, that they 
might have the property mortgaged to secure 
the notes sold, the proceeds applied to their 
satisfaction, and if any balance remained, 
subject the surplus of any property of H., 
the principal, in the hands of D., that might 
remain after fully compensating D. for any 
loss or damage resulting to eae reason of 
the appropriation of the property mortyated 
by him to the satisfaction of the notes of H.; 
but, fourth, that the holders of the notes are 
not entitled to appropriate both the prop- 
erty mortzazged to secure the notes, and ti:at 
conveyed or mortzaged by the principal, H. 
to the surety D., for the indemnity of the 
latter. Id. 


14. The limit of the liability of D., in the 
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case stated, is his own property mortgaged, 
together with any surplus remaining in his 
hands from the securities eecival by him 
for his own indemnity, after fully indem- 
nifying himself out of the latter for the dam- 
ages resulting from the mortgage of his own 
property to sccure the notes of H. Id. 


15. D. should not be personally charged 
with costs in this action to foreclose the 
mortgage, and subject the securities in his 
hands to the payment of the notes, unless 
he either made an unsuccessful defense 
against the foreclosure of his own mortgage, 
or unless some surplus of the securities be- 
he the property mortgaged is found in his 

ands subject to be applied to the payment 
of the notes; nor should the mortgaged lands 
be charged with the costs of any unsuccess- 
ful attempt to obtain more than the rights 
of the note-holders justified under D.’s mort- 
gage. Id. 

16. One may bea surety only as between 
himself and his co-promissor, and yct, as 
to the creditor, both his apparent end actual 
character be that of principal. So he/d, in 
an action upon a promissory note, where it 
appeared that one 8. applied to the plaintiffs 
for a loan, and that they agrecd to Iet him 
have the moncy if he would give a note 
signed by himself and the dctendants, as 
joint and several makers; and tho note was 
Bo executed; but a!l the partics knew that 
the loan was mace for the svle benctit of S., 
and that, as between himself and the defend- 
ant, the latter was merely a surety. 

Harlan v. Ely, 55 Cal. 340. 


17. The sureties on an appeal bond can 
not be sued until the judgment against their 
principal is in a condition to be enforced by 


an execution. 
Parnell v. Hancock, 48 Cal, 452. 


18. So long as there is an order of court 
in force, staying execution on the judg- 
ment, avainst a party who had appealed 
from a lower court, the sureties on his ap- 
peal bond can not be sued. Td. 


LIABILITIES OF. 


19. A mere neglect to sue the principal 
will not exonerate a surety. 
Humphreys v. Crane, 5 Cal. 173. 


20. The sureties on a bond, given by the 
party in the original suit, to pertorin any de- 
erce that might be rendered therein, stand in 
no better position. They are not parties to 
said suit, but are bound absolutely by the 
decree, subject to the singleexception—that, 
if the decree be procured by collusion between 
plaintiff, their principal, and tho defendant, 
they are not bound. 

Riddle v. Baker, 13 Cal. 295. 

21. In an action against the sureties on an 


administrator’s bond fora breach of the bond 
by the principal, the proceedings taxen 
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in the probate court, in passing on an ac- 
count rendered by the administrator, and a 
decree rendered therein directing the adimin- 
istrator to pay over a sum found remaining 
in his hanes: are admissible in evidence 
against the sureties, although the sureties 
were not parties to the same. 

Irwin v. Backus, 25 Cal. 214. 


22. Such decree is equally conclusive 
upon the administrator and his sureties; 
and upon the refusal of the administrator to 
obey the same, the liabitity of the sureties 
attaches, and they can not go behind the de- 
cree to inquire into the merits of the mattcr 
therein passed on. Id. 


23. Where an appeal is dismissed on 
motion of respondent, based on written con- 
sent of the appellant, the dismissal operates 
as an affirmance of the judgment, and charges 
the sureties on the sindertaln g on appeal. 

Chase v. Beraud, 29 Cal 138. 


24. Where an appeal is taken by a partv, 
and as a condition to give it effect, a bon | 
or undertaking, with or by sureties, is an- 
nexed—the undertaking being executed for 
the benefit of the appellant—the law pre- 
sumes it was executed at his reguest, and 
probably no proof of that fact is requisite in 
a suit by the surety against the appcilant, for 
money paid on account of the suretyship. 
At aif events, very slight proof of such re- 
quest would be required. 

Bostic v. Love, 16 Cal. 69. 


25. An undertaking on appeal, conditioned 
for the payment of what the judgment cred- 
itor has no legal right to receive, is not, as to 
such condition, binding upon the sureties. 

Whitney v. Allen, 2] Cal. 233. 


26. Where an appeal is taken to the su- 
preme court from a judgment, by filing notice 
of appeal and undertaking, and the appeal 
is afterwards by the supreme 
court for failure of the appellant to send up 
a transcript, the sureties are liable on the 
undertaking on appeal. 

illis v. Hull, 23 Cal. 160. 

27. When in acriminal proceeding a jus- 
tice of the peace exacts, and the defendants 
give a socurity in the form of a bond on ap- 
peal which the statute does not require, 
no liability results from its execution. 

People v. Cabannes, 20 Cal. 525. 


28. A justice of the peace, on convictio: 
of certain parties of the offense of fraudulent 
and malicious mischief, rendered a judgment 
imposing a fine, and in default of payment, 
imprisonment in the eounty jail. For the 
purpose of assets an appeal, defendants 
gave a bond reciting a moncy judgment (of 
the same amount as the fine) and binding 
the sureties for its payment, and setting forth 
substantially the conditions required in an 
undertaking on appeal to the county court in 
civil cases: //cl:/, in an action against the 
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sureties on the bond, after affirmance of the 
justice’s judzment, that the instrument was 
not authorized by the statute, and that no 
action could be maintained upon it. Id. 


29. The surctics of a sheriff are not 
liable for the penalty imposed upon sheriffs 
by the political code (sec. 4179) for a neglect 
to levy upon property. The sureties are 
liable only for actual damages sustained. 

Glascock v. Ashman, 52 Cal. 493. 


30. If the maker of a promissory note, as 
collateral security for its payment, assigns 
personal property to the payee, and, as 
additional security, third persons sign the 
note as sureties, the liability of the sureties 
becomes fixed at the time the collateral secur- 
ity is exhausted. 

Dussol v. Bruguiere, 50 Cal. 456. 


31. The doctrine of contribution applics 
equally between those who are original co-con- 
tractors, that is, those who are jointly bound 
on their own account (not being copartners), 
as it ducs betwcen those who are co-sureties, 
that is, jointly bound to answer for the debt 
or default of another. 

Chipman v. Morrill, 20 Cal. 130. 


32. Where several parties, owing dis- 
ct portions of the same debt, exccute a 
joint note for the same, cach is, as to his own 
proportion, principal; and as to the propor- 
tion of each of the other makers, a co-surety. 
Id. 

33. Thus, where C., M. and W. purchased 
property together, C. taking one undivided 
half, and M. and W. each taking one undi- 
vided fourth, and for the purchase money 
executed their joint note: J/el/, that C. was, 
as to his half of the debt, a principal and a 
co-surety with M. for the fourth due from 
W.; and with W. for the fourth due from M. 
Id. 


34. A surety paying a debt, for which 
several persons are liable in diatinct propor- 
tions as principals, Cam not maintain a 
joint action against the principals for the 
amount thus paid, but his remedy is by a 
several action again3t each upon the implied 
assumpsit of cach to reimburse what was 
thus paid for him. 


35. C., in the case above stated, havin 
paid the whole of a judgment, recovere 
upon the note: //e/d, that it is not a case for 
contribution between parties who have sus- 
tained a common luss upon a common liabil- 
ity, but that M. and W. are each severally 
liable upon an implied contract to repay C. 
one fourth of the judgment. 


36. The sureties on an official bond arc 
liable under the statute, notwithstanding it 
was approved by the wrong officer or board. 

People v. Evans, 29 Cal. 429. 

37. If after part of the sureties on an ofh- 
cial bond sign the same, the penal suzn is 
changed, and as changed it is approved and 
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filed for record, the sureties who sign before 
the change are not liable. 
People v. Kneeland, 31 Cal. 288. 


38. If after an official bond has been exe- 
cuted bya part of the sureties the penal 
sum is changed, and as chanzed it is cxe- 
cuted by other sureties, the sureties signing 
after the change are not liable in an action 
brought on the bond as it was before the 
change. Id. 


39. The sureties, upon the official bond of 
an officer, are only responsible for the official 
acts, and not for private debts. 

Hill v. Kemble, 9 Cal. 71. 


40. The sureties of a party who cov- 
enants, in writing, to purchase meat of 
another party, for a fixed time at a fixed 
price, and pay him during the time a tixed 
rent for a slaughter-house, and to pay him 
liquidated damages for failure to full the 
contract, are liable with the principal upon 
all the covenants of the principal contained 
in the contract. The clause with reyard to 
damages has no reference to the reut of the 
building, and meat sold and delivered. 

Lightner v. Menzeil, 35 Cal. 452. 


41. It is no defense to an action on a for- 
feited recognizance, that after it was yiven 
the bail was raised, and a new order of arrest 
issued without notice to the sureties, and 
that the ofiicers were so negligent in their 
proceedin.ss that the accused heard of them, 
and abscouded before he could be rearrested. 

People v. Eaton, 41 Cal. 657. 

42. The sureties, in an undertaking in 
replevin, are not liable to the defendant for 
the value of the property, unless he recovers 
a judgment for the return of the property. 
A judgment in favor of the defendant which 
does not award hima return of the property, 
does not impose any liability on the sureties. 

Mitcham v. Stanton, 49 Cal. 302. 


43. The sureties on the bond of an ad- 
ministratrix are not responsible for her acts 
or default in the application of the funds of 
an estate, after they have, by order of the 
probate court, been turned over to her asa 
trustee, to be held and managed by her in 
trust, in pursuance of the will of the de- 
ceased. Barker v. Stanford, 53 Cal. 451. 


44. The liability of a surety on an attach- 
ment bond is on his contract. He is not 
liable as a trespasser, for a seizure of prop- 
erty attached by the sheriff, even if the bond 
was void. McDonald v. Fett, 49 Cal. 354. 


45. Where the defendants were sureties 
in a recognizance for the appearance of one 
H., who was charged with the crime of re- 
ceiving two mules, alleged to have been 
stolen, and in a suit on such recognizance 
against the sureties, the court found that an 
indictment was found by the grand jury, at 
a subsequent term to the date of the recoy- 
nizance, entitled ‘‘an indictmeut against H 
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for receiving stolen goods:” //eld, that it | 


does not follow, from this general description 
of the indictment, that it was for the same 
crine mentioned in the recognizance. 
People v. Hunter, 10 Cal. 502. 
46. A judgment entered on the forfeiture 
of a recognizance is the property of the 
state, and the legislature may release the 
same in such form and on such conditions as 
it thinks proper to prescribe. 
People v. Bircham, 12 Cal. 50. 
47. An action will not lie on a recogni- 
zance given In a criminal case unless the 
reco ce is made a matter of record 
in the court where it is returnable. 
Mendocino Co. v. Lamar, 30 Cal. 627. 


48. The district attorney can bring suit 
against bail at any time after the adjourn- 
ment of the term, at which the recognizance 
was declared forfeited. 

People v. Carpenter, 7 Cal. 402. 

49. Sureties to a bail bond can not avail 
thernselves, in defense to an action thercon, of 
an insufficiency of the justifivation of the 
undertaking. Id. 


50. In suitin the district court, on a bond 
given in the court of sessions for the appear- 
ance there of a party indicted for misde- 
ineanor, the court of sessions having declared 
the bond forfeited for non-appearance, the 
sureties can not defend on the ground 
that the judgment of forfeiture was erro- 
neous, ‘That jucdyment can not be thus re- 
vised. People v. Wolf, 16 Cal. 385. 


51. If, pending an appeal from a judgment 
for plaintiff in ejectment, the plaintitt sells 
or leases a part of the premises recovered, 
the sureties on an undertaking to stay a writ 
of restitution pending the appeal are not re- 
leased from their liability on the same. 

De Castro v. Clarke, 29 Cal. 11. 

52. Where a contractor agrees with the 
owner to erect for him a building and fur- 
nish the materials and deliver the same dis- 
charged of all hens, and by the terms of the 
contract the owner is to pay seventy-five 
per cent. of the contract price each month as 
the work progresses, and the other twenty- 
five per cent. when the work is completed, 
and a third person becomes surety for the 
contractor; if the owner, during the progress 
of the work, pays the contractor inore than 
the seventy-five per cent. the surety is dis- 
charged from his liability. 

Bragg v. Shain, 49 Cal. 131. 


JUDGMENT AGAINST. 


53. Where the surcty undertakes that his 
principal shall pay auy judgment to be ren- 
dercd, ete., the Judgment avainst the prin- 
cipal is Conclusive against the surety. 

Pico v. Webster, 14 Cal. 202. 

54. But, in the case of official bonds, the 

sureties undertake in general terms that the 
91 
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principal will perform his official duties; and 
a judgment against the oflicer in a suit to 
which they were not parties is not evidence - 
against them. Id. 


55. That the sureties had notice of the suit 
against the principal amounts to nothing, 
unless it was notice according to the statute, 
or unless they appear voluntarily as parties 
to the record. Id. 

56. A judgment in an action against the 
sureties On an Official bond, for a defalca- 
tion of the principal, should first fix the 
amount of the defalcation, and then proceed 
with a separate judgment against each of 
the sureties for the full amount for which he 
made himself liable in the bond, and costs, 
and then close with a proviso, that each judy- 
ment shall be satistied by the collection or 
payment of amount of the defalcation, and 
costs. People v. Rooney, 29 Cal. 642. 


57. If a sheriff is indemnified for an act 
done by virtue of his oflice, and an action is 
brought against him to recover damages for 
the act, and judgment is recovered avainst 
him, the sheriff can not afterwards have judy- 
ment against the sureties un the indemnify- 
ing bond, upon a notice of five days, unless 
he gave the sureties written notice of the 
action brought avainst him. 

‘Dennis v. Packard, 28 Cal. 101. 


58. Where a judgment was recovercd 
against a surety upon an undertaking on 
appeal and the surety settled the judgment 
by paying a portion thereof, such payment 
did not operate as an assignment of the 
judgment avainst thedefendant in the action 
in which the appeal was taken, so as to author- 
ize the surety to recover the whole amount 


of such judyment. 
McDermott v. Mitchell, 53 Cal. 616. 


RELEASE OF. 


59. Neglect to sue a contractor for his 
first breach of contract does not operate so 
as to release his sureties for subsequent 
breaches. Sacramento v. Kirk, 7 Cal. 419. 


60. Plaintiff was surety on a contract for 
the payment of money, upon which judyg- 
ment was obtained against all the parties, 
and execution was subsequently issued and 
levied upon property of the principal suff- 
cient to satisfy the same. After the levy, 
the sheriff, under the directions of the 
plaintiff in execution, took the principal's 
note for the amount of the judgment, and 
released the levy. Subsequently a second 
execution was issued upon the judgment, and 
an attempt made to levy it on the property 
of plaintiff: Meld, that the release of the 
levy of the first execution, and the taking 
of the principal's note, discharged the 
surety. Morley vy. Dickinson, 12 Cal. 561. 

61. The contract, until rescinded by the 
return of the note, was suticient to postpone 
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any right to enforce the execution, although 
the note may have been given in fraud. Id. 


62. The mere passiveness of a board of 
supervisors in not bringing a defaulting 
county assessor to settlement does not dis- 


charge him or his sureties. 
People v. Jenkins, 17 Cal. 500. 


63. If, in an action against the executors 
of an estate, brought by the legatees to re- 
cover a jud sient for money found to be in 
the hands of the executors, and adjudged to 
be paid to the legatees by the probate court, 
a judgment is entered by consent of the 
parties under a stipulation in writing, and 
made a part of the judgment, payable in in- 
stallments thereafter, the sureties, not con- 
senting to the arrangement, are released 
their liability on the executor’s bond. 


Fordyce v. Ellis, 29 Cal. 96. 


64. If the principals in a bond given to 
a sheriff to release goods from attach- 
ment, tender to the plaintiffin the attach- 
ment suit, the full amount of his debt and 
costs, and the plaintiff refuses to receive the 
tendcr, the sureties are discharged from their 
obligation on the bund; and for the purpose 
of discharging the sureties, it is not neces- 
sary that such tender be paid into court, or 
kept good. Curiac v. Packard, 29 Cal. 194. 


65. A release of some of the sureties on 
a treasurer’s official bond by proceedings 
in insolvency, and a failure of the county 
judge to summon the treasurer to show 
cause why he should not execute an addi- 
tional bond, does not release the remaining 
sureties from future liability on the bond. 
Sacramento Co. v. Bird, 31 Cal. 66. 


66. The sureties on the official bond of a 
county treasurer can be discharged from 
further obligation on the same, only upon 
proceedings had before the board or officer 
Which, at the time of the discharge, has 
power to approve of the official bond of such 
officer. People v. Evans, 29 Cal. 429. 


67. If the defendant obtains an order for 
the release of property attached in the ac- 
tion, by delivering to the court or judge an 
undertaking, executed by sureties, con- 
ditioned to pay the plaintiff ex judgment 
he may recover in the action, and the prop- 
erty is thereupon released; whenever the 
liability of the sureties is fixed by the ren- 
dition of a judgment in favor of the plaint- 
iffs, the sureties have a right to tender 
the plaintiff the full amount of the judg- 
ment, and if he refuses to receive the same 
the sureties are discharged from their obliga- 
tion on the undertaking. 

Hayes v. Josephi, 26 Cal. 535. 


68. A. and B. executed a joint promissory 
note to C.; B. was surety for A. B. brought 
an action against C., after the maturity of 
tire note, to compel him at once to procced 
and collect tie amount due on the note 


from A., the principal, and obtained a decree 
requiring C. to commence legal procecdings 
avainst A. for the collection of the note, upon 
B.’s tendering to him a sufficient amount to 
y reasonable costs and expenses, or be 
orever debarred from collecting the same 
from B. B. deposited with the clerk and 
sheriff a sufficient amount to pay thcir costs, 
and tendered to C. the services of an attor- 
ney employed by B.C. refused to com- 
mence the action, and A. subsequently be- 
came insolvent: Held, that this was not a 
compliance with the conditions of the decree 
by B., the surety, and that he was not re- 

leased from his liability on the note. 
Dane vy. Corduan, 24 Cal. 157. 


69. If a written contract for the extan- 
sion of time within which to complete a 
building is intended to be signed by the 
owner, the contractor, and the persons who 
became sureties for the contractor for tho 
fulfillment of his agreement, and is signed 
only by the owner, contractor, and one of 
the sureties, it is not obligatory, and does 
not release the sureties from Viability for 
damages resulting from the failure of the 
contractor to fulfill his agreement. 

Barber v. Burrows, 51 Cal. 404. 


70. In an action against the sureties on 
an official bond, if the defendants allege in 
their answer that they signed with the cx- 
press understanding that the bond should 
be signed by certain other persons, 
naming them, without stating that this un- 
derstanding was with the obligee, it will be 
presumed that the dndoratanding was with 
the principal in the bond. 

Tidbali v. Halley, 48 Cal. 610. 


71. If the sureties on an official bond sign 
with an express understanding with the 
principal in the bond that certain other per- 
sons shall sign as sureties, and that unless 
such other persons sign, it shall not be de- 
livered, a delivery of the bond to the obiigee, 
without the signature of such other persons, 
does not render it invalid as to the sureties 
who do sign. Id. 


CONTRIBUTION. 


72. A surety who has satisfied the prin- 
cipal obligation is entitled to contribution 
from his co-sureties. 

Taylor v. Reynolds, 53 Cal. 686. 

73. The liability of the co-surety to con- 
tribution is primary, and not conditional 
upon the inability of the surety to recover 
from his principal. Id. 

74. Neither notice of the satisfaction of 
the principal oblization, nor demand for 
contribution, is required before the com- 
mencement of the action for contmbution. Id. 


75. When an administrator gives two 
bonds, one when letters are issued, and the 
other when real estate is about to be soli, 
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and each bond contains the same condition, 

and the sureties assume a common burden, 

they aro liable to contribution snter sese. 
Powell v. Powell, 48 Cal. 234. 


76. When several are sureties, and all but 
one pay the whole sum for which all became 
liable, those who pay may maintain a 
joint action for contribution against the one 
who failed to pay his proportion, provided 
they jointly paid the money. 

Dussol v. Bruguiere, 50 Cal. 456. 


77. If one of several surcties dies, his 
executor may be joined with a part of the 
sureties in an action against another for a 
contribution. Id. 


78. If one of two sureties dies, and 
his executor pays all the money for which 
both became liable, without having the 
claim allowed in tho probate court, he as 
executor, can recover the demand for a con- 
tribution from the other surety. Id. 


APPEAL, 222 -— 229, | FINDINGs, 221. 
232, 233, 257-263. | GuARANTY, 16. 


ARREST AND Bait, 
23-26. 

BILLs AND NOTES, 
140, 145-154. 

Bonp, 27-365. 

CLiaim AND DELIVv- 
ERY, 88, 99-113. 

Const. Law, 157. 

CoRPOKATION, 254, 
255. 

CrminaL Law, 505. 

Death, 5, 

DEFENSES, 5. 


EMINENT DoMAIN, 
146. 
ESTorPe., 41. 


INJUNCTION, 261, 262. 
INTEREST, 39, 40. 
INTERVENTION, 35. 
JUDGMENT, 89, 308. 
JURISDICTION, 59,214. 
Limitations, 251. 
MONEY HAD AND RE- 
CEIVED, 16. 
MortTGaGE, 224, 225. 
OrrFiciaL Bonn, 13, 
27-35. 
PARTIES, 178. 
PLEADING, 127, 178, 
923, 1338, 1339, 
1438 
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SURPRISE. 
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DEFAULT, 73, 89, 102. 
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SURVEY. 


1. A private survey is no legal evidence 
of the facts it purports to contain, since, if 


it were, any man might recover the land of 
another by including it in his own boundaries. 
Tose v. Davis, 11 Cal. 133. 


2 When a private survey ‘is admitted 
as a Giagram, but not as evidence, the court 
should clearly explain to the jury the precise 
purpose and effect of its admission. Td. 


3. The survey, or map of the United 
States surveyor, of a grant, is inadmis- 
sible as evidence to establish boundaries, 
without proof of the orders or authority 
under which he acted. Id. 


4. If the owner of a tract of land conveys 
a mile square of the same to one party, with 
a description in the deed so uncertain that 
the boundaries can not be determined with 
precision, and soon after sells to another 
party the same quantity bounded on the 
north by the first tract, an agreement fix- 
ing the lines of the first tract sold, made 
after the second sale by the common grantor 
and the first grantee, is not binding upon 
the second grantee unless he knew of, and 
acquiesced in the location of the lines. 
Sneed v. Woodward, 30 Cal. 430. 
5. If the owner of land conveys a mile 
square of the same to one party, with such 
description that the lines can not be located 
with precision, and soon after sells the same 
quantity to another person, bounded on the 
north by the tirst tract suld, and afterwards 
makes a survey and location of the lines of 
the first tract sold, in connection and by 
agreement with the first purchaser, to whic 
survey and location the second purchaser is 
not a party, and in which he does not ac- 
quiesce, and the common grantor afterwards 
sells to other persons tracts of land adjoin- 
ing the two first tracts, and surveys and 
deeds them in accordance with the first 
survey and location, these last surveys and 
the deeds given to the purchasers are not 
evidence against the purchaser of the second 
tract sold, or his grantees, to show that the 
first tract sold was located in accordance 
with the calls of the deed to such first pur- 
chaser. Id. 


6. A witness who is not a county surveyor 
may be admitted to testify to a survey which 
he has made, although he is not called to re- 
but or explain a survey made by a county 
surveyor. Doherty v. Thayer, 31 Cal. 140. 


7. An official map of a town plat which, 
by reference to monuments established, or 
by some other mode, refers toa survey, is 
presumed to correctly represent the survey 
as actually made; but if there is a discrep- 
ancy between the map and the survey in the 
field, the survey must prevail, if tho po 
sition of the points and lines established hy 
the survey can be proved. 

O’Farrell v. Harney, 51 Cal. 125. 

8. Adjoining land proprietors are not 
estopped by a rel (laa by them of a 
disputed boundary line, if the survey is 
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made to ascertain where the true line is as 
tixed by a conveyance, and the surveyor is 
not an arbiter to establish a line. 

Spring v. Hewston, 52 Cal. 442. 


9. A survey for the purpose of establish- 
ing a boundary line, made between a sole 
owner of the land on one side, and one of 
several owners of the land on the other side, 
does not estop the owners who did not are 
in it. : 


10. In ascertaining the initial point of 
the survey of a tract of land from the field 
notes, when there is no monument to indi- 
cate it, the monuments, Courses, and dis- 
tances of the other points and lines of the 
survey are better and surer guides than 
the mere distance of the initial point from 
the south-east corner of a government town- 
ship. Alviso v. Vallestero, 52 Cal. 500. 

11. As determined by the practice of the 
land department of the United States and 
of the state, lands are surveyed when the 


. lines are run in the field and monuments 


or marks established by the proper surveyor. 
Oakley v. Stuart, 52 Cal. 521. 
12. A county surveyor is prohibited, 
by considerations of public policy, from be- 
coming the purchaser from the state of 
povue lands which his official duties require 
ium to survey. 
Yoakum v. Brower, 52 Cal. 373. 
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L. The act of congress of March 3, 1863, 
providing for the survey and sale to the pnr- 
chasers from Vallejo, of the land known as 
the Suscol rancho, withdraws said land from 


SURVEY. 


the operation of the general laws providing 
for the disposal of the public lands. 
astings v. McGoogin, 27 Cal. 84. 
2. Prior possession by an inclosure, and a 
claim made before the register and receiver, 
to purchase land, a portion of the so called 
Suscol rancho, within one year from March 
3, 1863, by one who was a bona file pur- 
chaser from Vallejo, entitles him to recover 
in ejectment as against one who enters after 
March 3, 1863, and claims the same land 
under the general pre-emption laws of the 
United States. Id: 
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TAXABLE PROPERTY. 

Real Property. 

Personal Property, 
. TAXATION OF CREDITS AND DOUBLE 

TAXATION. 
° Where Taxable. 
. PRorverRTy EXeEMP?T. 
. ASSESSMENT. 
Of Land, 
Of Personal Property. 

. ASSESSMENT ROUuL. 
. BoaARD OF EQUALIZATION, 
. DELINQUENT LIST, 
COLLECTION. 

By Action. 
. INJUNCTION. 
. PAYMENT UNDER PROTEST, 
. Tax SALE AND DEED. 
. Tax DEED. 
. REDEMPTION. 
467. LocaL TAXATION, 
499. StaTE Boarp oF EQUALIZATION, 


IN GENERAL. 


1. The words ‘‘taxation” and “taxed,”’ in 
section 13 of article IX of the constitution, 
relate to such general taxes upon all property 
as are levied to defray the ordinary expenses 
of the state, county, town, and municipal 
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governments, and not to assessments levied 
on tie lots fronting ona street in acity to 
pay the expenses of their improvements. 
Emery v. 8. I’. Gas Co., 23 Cal. 345. 
2. A tax is a Charge upon persons or 
property to raise money for public purposes. 
It is not founded upon contract, and does 
not establish the relation of debtor and cred- 
itor between the tax-payer and state. 
Perry v. Washburn, 20 Cal. 318. 


3. Taxes are charges, imposed by or un- 
der the authority of the legislature, upon 
persons or property subject to its jurisdic- 
tion. People v. McCreery, 34 Cal. 432. 


4. A tax is a personal debt, or in the na- 
ture of a personal debt due from the prop- 
erty-holder, and not a mere charge upon 
the property, created by and depending upon 
the regularity of the proceedings given by 
statute. People v. Seymour, 16 Cal. 332. 


5. The powers of taxation and appropria- 
tion are limited by the eighth article of the 
constitution, and can not be extended tw 
debts contracted in violation thereof. 

Nougues v. Douglass, 7 Cal. 65. 

6. Limitations by congress upon the 

right of a state to tax its citizens are to be 


strictly construed. 
People v. Shearer, 30 Cal. 645. 


7. Taxes are due and payable in the 
county where the property is first as- 
sessed; and if the property, after it has 
been assessed, be removed into another 
county, and there assessed, the first assess- 
ment is unaffected thereby, and payment of 
the latter assessment is not a discharge of 
the former. People v. Holladay, 25 Cal. 300. 


8. If the tax upon the franchise has 
been legally imposed, or a valid legal ob- 
jection appears upon the face of the proceed- 
ings, the plaintiff has a perfect remedy at 
law, and a court of equity has no power to 
interpose. De Witt v. Hays, 2 Cal. 463. 

Robinson v. Gaar, 6 Id. 273. 


9. The purchaser of property in San Fran- 
cisco, at a sale for the taxes of 1858, is not 
entitled to an injunction restraining the sale 
of the same property for the unpaid taxes of 
1857. Cowell v. Washburn, 22 Cal. 519. 


10. Taxes are not deb‘ts, within the 
meaning of that clause of, the act which 
provides that the notes shall be ‘‘a legal 
tender in payment of all debts, public and 
private.”’ Congress, by these terms, only in- 
tended such obliyations for the payment of 
money as are founded upon contract. 

Perry v. Washburn, 20 Cal. 318. 

Ll. The constitution of this state does 
not prohibit the lcyixlature to tax occupa- 
tions, nor to authorize municipal corpora- 
tions to tax them for purposes of revenue. 
San Jose v.S. J. & S. C. R. Co., 53 Cal. 475. 


12. When power is conferred on a muni- 


jurisdiction. 


cipal corporation to ‘‘license and regulate” 
occupations, the whole charter and the gen- 
eral leyislation of the state pertinent to the 
subject must be consulted, in order to deter- 
mine whether the power to ‘“‘licunse and 
regulate” includes the power to tax occu- 
pations for revenue purposes. Id. 


13. A license fee, or charge for the trans- 
action of any business, is a tax within tlie 
meaning of the term ‘‘tax” as employed in 
section 6 of article VI of the constitution, and 
in section 838 of the code of civil procedure. 

Santa Barbara v. Stearns, 51 Cal. 499. 


14. The fact that a statute designates as a 
“tax” that which in its elements is an ‘‘as- 
sessment " does not make it a ‘‘tax.” The 
question whether it is a ‘‘tax” or ‘‘assess- 
ment” must be decided by the nature of the 
imposition. Doyle v. Austin, 47 Cal. 353. 


LEGISLATIVE POWER. 


15. The power of taxation was given to 
the legislature without limit, for all pur- 
poses allowed by the constitution. 

Nougues v. Douglass, 7 Cal. 65. 


16. The state has the power to require the 
payment by foreigners of a license fee for the 
privilege of working the gold mines of the 
state. People v. Naglee, 1 Cal. 232. 


17. The taxing power is an incident of 
sovereingty, the exercise of which belongs 
exclusively to every state, and attaches alike 
upon everything which comes within its 
People v. Coleman, 4 Cal. 47. 


18. The legislature has a right to author- 
ize a local tax for the purpose of internal 
improvements; it may authorize the local 
authorities to impose the tax; this authority 
may be given upon petition or without it, or 
by, or without, a submission of the proposi- 
tion to the people, and it is not essential that 
the improvement should be within, or con- 
fined to the locality taxed, and a subscrip- 
tion for stock, to be paid for by taxation, is 
a valid contract to pay it. 

Pattison v. Yuba Co., 13 Cal. 175. 


19. The iuterest of the occupant of a min- 
ing claim is property, and, under the con- 
stitution, it is in the power of the levislature 
to tax such property. 

State v. Moore, 12 Cal. 56. 

20. The constitution provides that all 
property shall be taxed; but the quo modo 
is a matter of legislative control, and the 
statute must be steadily followed. 

De Witt v. Hays, 2 Cal. 463. 


21. The power of apportionment, with 
the power of taxation, is exclusively in the 
legislature. The constitution contains no in- 
hibition to the tax, and prescribes no rule of 
apportionment. 

Burnett v. Sacrainento, 12 Cal. 76. 


22. The fact that the legislature has onco 
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exercised its power in limiting the extent 
of taxation municipal corporations, 
under the thirty-seventh section of article 
IV of the constitution, does not prevent the 
legislature from again exercising its power 
by enlarging the authority to tax. 
Blanding v. Burr, 13 Cal. 343. 
23. The only limitation upon the taxing 
power of the legislature is the provision for 
equality anal uniformity found in the thir- 
teenth section of article IV of the constitu- 
tion. 


24. The legislature can impose a general 
tax upon all the property of the state, or a 
local tax upon the property of particular 
political subdivisions, as counties, cities, and 
towns. The cases in which its powers shall 
be exercised, and the extent to which the 
taxation in a particular instance shall be 
carried, are matters exclusively within its 
own judgment, subject to the qualifications 
of equality and uniformity in the assessinent. 
And, except as especially restricted, its 

wer of appropriation of the moneys raised 
18 co-extensive with its power of taxation. 
It may appropriate them to claims which 
have no legal obligation, and are founded 
only in justice. The power of appropriation 
which the legislature can exercise over the 
revenues of the state for any purpose which 
it may regard as calculated to promote the 
public goud, it can exercise over the revenues 
of a county, city, or town, for any purpose 
connected with their present or past conii- 
tion, except as such revenues may, by the 
law creating them, be devoted to special pur- 
poses. In creating the law imposing the tax, 
it can prescribe the objects to which the 
money raised shall be applied. It is only 
for the convenient administration of the 
government that the state is divided into 
counties, cities, and towns. Id. 


25. The legislature possesses the entire 
control and management of the affairs 
of the state. It can levy such taxes as it 
. may deem expedient, subject only to the 
constitutional requirements of equality and 
uniformity, and devote the proceeds of the 
taxation to such specific objects as it may 
think proper. But, after having made an 
appropriation, in view of a contemplated 
contract to be based thereon, and such con- 
tract is made, and funds to meet the appro- 
priation are received into the treasury, it 
can not deprive the party with whom the 
contract is entered into of such funds, by re- 
pealing the appropriation. In other words, 
the control of the legislature over particu- 
lar funds, when received, may he subject 
to the obligations of a contract maide 
with reference to them. By such contract, 
the legislature does not derogate from its 
power, or that of any subsequent lezislature. 
It only acts finally upon a particular subject, 
which is thus placed beyond the reach of 
future action. It is true, the legislature 


may not direct any taxation, may repeal all 
laws relating to the collection of revenue, 
and thus prevent the receipt of any funds 
upon which the appropriation can operate; 
but this possibility does not affect the right 
of the parties when such funds are actually 
received. McCauley v. Brooks, 16 Cal. 11. 


26. The only restriction imposed upon 
legislative discretion in the matter of taxa- 
tion by our constitution is that it shall be 
equal and uniform, and in proportion to 
the property taxed. This is not a restric- 
tion of the absolute power to impose taxa- 
tion, but affects the mode of its exercise 
only. In every case where the legislative 
act imposing taxes conforms to and is not in 
conflict with constitutional restrictions, it is 
binding and obligatory, and beyond the con- 
trol of the judicial department of the state 
government. 


Beals v. Amador Co., 35 Cal. 624. 


27. The principle upon which taxation is 
to be imposed by the state government is 
pointed out by the constitution; but the ex- 
tent to which it may be carried is left un- 
limited, except by leyislative discretion. 

S. & V. R. R. Co. v. Stockton, 41 Cal. 148. 


28. The legislature may, in strict conform- 
ity with its constitutional powers and duties, 
recognize a moral obliyation as the sole basis 
for the imposition of taxes. 

ls v. Amador Co., 35 Cal. 624. 


29. Where, by a prior statute for the as- 
certainment of ao debt due from one county 
to another, and to provide for its payment 
by a tax which was thereby impused, with- 
out apne, Hae! making provision for the 
payment of interest thereon, under which 
enactment the debt was fully paid, it is com- 
petent for the legislature, by subsequent 
enactment, to provide for the payment of 
interest on such debt by the imposition of a 
further tax for that purpose. Id. 


30. Where, in such case, said debt has 
been assigned to, and was exclusively owned 
by, @ private individual, before said past 
enactment, the tax thereby imposed was no 
less, for that reason, fora public benefit. Id. 


31. Although the legislature can not hy 
law transfer the duties of the ottice of tax 
collector from a person elected as such, to 
one who was not so elected, yet it may pro- 
vide for the election of a person as tax col- 
lector who may enter upon the discharge of 
his duties before the expiration of the term 
of a tax collector elected under the law as it 
previously existed. 

Mills v. Sargent, 36 Cal. 379. 


32. The collection of poll taxes or of 
license taxes, or of any taxes other than 
taxes upon property, may be transferred frown 
one to another class of officers at the will of 
the legislature, although those duties may 
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have pertained to one of those officers when 
the incuinbents were elected. 
Mitchell v. Crosby, 46 Cal. 97. 


33. By the constitution of California, the 
legislative department of the government is 
vested with the power of taxation, and 
the authority to determine the objects for 
which the taxing power shall be exercised, 
and to appropriate the moneys thus raised 
to such objects; and there is no restriction 
upon this power as to the objects to which, 
or the time for which appropriations may be 
made, except that ‘‘no appropriations for a 
standing army shall be for a longer time 
than two years.” 

People v. Pacheco, 27 Cal. 175. 

34. The legislature can not, by law, fix 
the assessed value of property. 


People v. Hastings, 29 Cal. 449. 
35. The power of ‘‘ taxation” is a power 
which tho legislature takes, from the law of 


its creation, to impose taxes upon the prop- 
erty of the citizens for the support of the gov- 
ernment. Taylor v. Palmer, 31 Cal. 240. 


36. The power of taxation is a necessary 


incident to sovereignty, and under our 


system of government it pertains to the leg- 
islative department. A tax must have its 
origin in a law enacted for that purpose. 
People v. McCreery, 34 Cal. 432, 
37. The power of the legislature over the 
whole subject of taxation, including the 
property to be charged, the amount of the 
tax, the mode of levying, assessing and col- 
lecting it, ctc., is as ample as over any other 
matter that is a proper subject of Icgislative 
action. The provisions of section 13, article 
XI of the constitution, are limitations, and 
not grants of power; but as limitations, are, 
according to their terms, mandatory upon 
the legislature. Id. 


38. Under the provisions of section 13, 
artic!o XI of the constitution, to wit: ‘‘ Tax- 
ation shall be equal and uniform through- 
out the state;” and ‘‘All property in this state 
shall be taxed in proportion to its value, to 
be ascertained as directed by law:” J//eld, 
first, that by the words ‘all property in this 
state,” is meant all private property, or all 

roperty other than that belonging to the 

nited States, or this state, or that which is 
public property; second, that the words 
‘*taxation shall be equal and uniform through- 
out the state,” relate to taxation of prop- 
erty, and that the legislature has no 
power tocxempt any private property in this 
state from taxation; and, third, that the rate 
of taxation on property, for state purposes, 
shall be uniform throughout the state. Peo- 
ple v. Coleman, 4 Cal. 46; and High v. Shoe- 
maker, 22 Id. 363, so far as in conflict here- 
with, are overruled. Id. 

39. Where the general revenue law sub- 
ae all solvent debts to taxation, any other 

w which singles out a class of such debts 
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and exempts them from taxation is repugnant 
to the clause of the constitution which pro- 
vides that taxation shall be equal and uniform 
thronghout the state. 

People v. McCreery, 34 Cal. 433. 

People v. Gerke, 35 Id. 667. 

People v. Black Diamond Co., 37 Id. 54. 

People v. Whartenby, 38 Id. 461. 

Approved in People v. Eddy, 43 Cal. 331. 


40. It was not intended by the framers of 
the constitution that tho legislature should 
have the power to exempt any kind of prop- 
erty from taxation. 

People v. Eddy, 43 Cal. 333. 


41. So much of the general revenue act as 
exempts possessory Claims and improve- 
ments upon the public lands from taxation is 
unconstitutional and void. 

People v. McCreery, 34 Cal. 433. 
People v. Gerke, 37 Id. 677. 

Affirmed in People v. Black Diamond Coal 
M. Co., 37 Cal. 54. 

42. A state revenue law is not unconstitu- 
tional because there is a want of uniform- 
ity between the particular laws prevail- 
ing in the several counties, with regard to 
the enforcement of the payment of delinquent 
taxes. People v. C. P. R. Co., 43 Cal. 399. 


43. A clause in an act imposing a tax, 
which allows the board of supervisors to re- 
mit the tax upon sucli property as they may 
deem just, does not render the whole act un- 
constitutional. People v. Whyler, 41 Cal. 351. 


44. Is the statute allowing the assessor to 
deduct from solvent debts due the taxpaycr 
the amount of his indebtedness constitution- 
al? Qua@re? Lick v. Austin, 43 Cal. 590. 


45. The legislature can not authorize 
the board of supervisors of a county to remit 
a tax, or part of a tax, within a specilicd 
district. An order of the board attempting 
to do so is null and void, because in conflict 
with the provision of the constitution which 
requires taxation to be equal and uniiorm, 
and which requires all property to be taxed. 

Wilson v. Sutter, 47 Cal. 91. 


46. An act authorizing a board of super- 
visors of a county to remit the taxes, or a 
part of the taxes, upon any portion of the 
property within a district, is unconstitution- 
al, even if the tax is imposed for local pur- 
poses to be expended within the district. Id. 


REVENUE ACTS. 


47. There is nothing in the act of 1856, 
which simply alters the mode of levying 
taxes, the result not being changed, which, 
in substance, conflicts with the act of 185] in 
those provisions which offered a security to 
the creditors for their debts. It is just as 
clear that the law does not contemplate the 
imposition of double taxation in any one 
year for the purpose of raising the moncy 
provided for by the act of 1851; and, there- 
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fore, the terms of the act of 1856, in this re- 
spect, supersede those provisions in the act 
of 1851 which declare the duty of the assessor 
to add to the list the several sums of money 
which are intended to be raised by the act of 
1851. People v. Bond, 10 Cal. 563. 


48. The omission in the revenue act of 
1857, to tax all the lands in the state, did 
not render the act void for unconstitution- 
ality. High v. Shoemaker, 22 Cal. 363. 


49. The oath to be made, under the rev- 
enue act of 1857, to the ‘‘list”’ or ‘‘state- 
ment” of taxable property, need not be in 
writing. Nor Reed the tax-payer furnish in 
writing such ‘‘list’” or ‘‘statement.” It is 
sufficient if he give the assessur the neces- 
sary information to make out the “ list.” 

People v. Quinn, 18 Cal. 122, 


50. The revenue act of 1857 does not au- 
thorize sales for taxes assessed prior to its 
passage, but only for the fiscal year or years 

ollowing its passage. 
Burr v. Hunt, 18 Cal. 303. 

51. The sixth article of the revenue act 
of 1854, which declares ‘‘all goods, wares 
and merchandise, provisions, or any other 
property whatsoever, brought or received 
within this state, from any other state, or 
from any foreign country, to be sold in this 
state, owned ‘by any person or persons not 
domiciled in this state,” to be consigned 
goods within its intent and meaning, and 
provides that all persons selling such goods 
shall be subject to a tax for the use of the 
state, at the rate of fifty cents on each one 
hundred dollars of the amount of sales made 
by them, is not repealed by the revenue act 
of 1857. Crosby v. Patch, 18 Cal. 438. 


52. The limitation of the general language 
of the sixty-fourth section of the revenue 
act of 1860, shown to have been the sense 
of the legislature in previous acts. 

Ah Hee v. Crippen, 19 Cal. 491. 


53. The act of 1859 does not repeal these 
sections of the revenue act of 1857 by impli- 
cation, as the rule is usually applied, but 
upon the principle that when the legislature 
makes a revision of particular statutes, and 
frames a general statute upon the subject- 
matter, and from the framework of the act it 
is apparent that the legislature designed a 
complete scheme for this matter, this is a 
legislative declaration that whatever is em- 
braced in the new law shall prevail, and 
whatever is excluded is ignored. 

State v. Conkling, 19 Cal. 501. 


54. The sixty-fourth section of the revenue 
act of 1860, which declares that no person 
who 1s not a citizen of the United States, or 
who has not previously declared his inten- 
tiun to become such (Californian Indians ex- 
copted), shall be allowed ‘‘to take gold from 
the mines of this state, or hold a mining 


vided in the act, does not refer to m:!nes con- 
tained in lands which are the property of in- 
dividuals, but simply to mines in the public 
lands of the state or the United States. 

Ah Hee v. Crippen, 19 Cal. 491. 


55. Under the revenue act of 1861 it is 
the duty of the tax collector to execute and 
deliver to a person, paying his taxes in the 
coin therein designated, a receipt for the 
same, and the performance of this duty may 
be enforced by mandamus. 

Perry v. Washington, 20 Cal. 318. 


56. The act entitled ‘‘an act to provide 
revenue for the support of the government of 
this state, from a tax upon foreign and in- 
land bills, passengers, insurance comp..nies, 
and other matters,” passed May 14, 1862, 
has no reference to the execution of the in- 
spection laws of this state, and is not in the 
nature of a police regulation, but is a meas- 
ure designed for revenue purposes only. 

People v. Raymond, 34 Cal. 402. 


57. The word ‘‘debts,” as used in the rev- 
enue laws of this state, includes not only 
debts due and payable on or before the first 
Monday of December of the year for which 
an assessinent is made, but debts to become 
due and payable at any time thereafter. 

People v. Arguello, 37 Cal. 524. 


58. The general revenue system provided 
in the political code, which went into efiect 
in 1872, applies to the city and county of Sana 
Francisco. 

S. & L. Soc. v. Austin, 46 Cal. 415. 


59. By section 3891 of the political code 
it is made the duty of the auditor to deliver 
the poll tax bianks to the assessor. 

Mitchell v. Crosby, 46 Cal. 97. 


60. Where, by a statute, it was required 
that a certain sum should be annually divided 
by the board of supervisors among the col- 
lectors of taxes of a county, for their sala. 
ries, and the only rule of division prescribed 
was that ‘‘the due proportion” of each col- 
lector should be paid to him: J/e/d, that by 
‘‘the due proportion” was intended such 
portion of the sum as the board of sur er- 
visors should determine, in view of the serv- 
ices required of each collector. 

Faughuan v. Tuolumne Co., 35 Cal. 132. 


61. Where taxes are levied under a law 
which is repealed by a subsequent act, un- 
less it be made apparent by clear and un- 
equivocal language that the repealing act 
was intendel to have a retrospective opera- 
tion, it will be inferred that the intent of the 
lezislature was that the taxes should be eol- 
lected in accordance with the law in force at 
the time they were levied. 

Oakland v. Whipple, 44 Cal. 303. 


62. It was the intention of the levislazure 


claim therein,” without a license as pro-; in adopting the codes to establish oue rev- 
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enue system, which should be applicable 
alike to all tho counties. 

Mitchell v. Crosby, 46 Cal. 97. 

63. When the code mentions assessors, it 

means district assessors as well as county as- 

sessors, so long as the present district as- 

sessors remain in oflice. Id. 


LEGALIZING ACTS. 


64. The levislature has power to pass cur- 
ative acts by which the various acts and 
proceedings of the officers and board charged 
with the levying and assessing of taxes are 
rendered valid and legal, notwithstanding 
that errorsand irrevularities have intervened. 
But where the oliicer or tribunal had no 
power or jurisdiction, the act is void, and 
subsequent legislation can not cure the defect. 

People v. Goldtree, 44 Cal. 323. 


65. The legislature has the power of taxa- 
tion without restriction as to mode or limit- 
ation as to time; and if, from accident or 
oversight, or remissness on the part of the 
tax-payer, the time for payment has passed, 
or the mere mode of charging him has not 
been followed by the otticers, the legislature 
inay still compel him to pay. 

People v. Seymour, 16 Cal. 332. 


65a. The legislature may prescribe a mode 
of correcting an informal assessment. Id. 


66. The act of May 17, 1861, was only 
desicned to legalize assessments in some 
respects formally defective, though sub- 
stantially good, and was not intended to 
make good an assessment which was totally 
invalid for not stating either the kind or 
quantity of property assessed, or not describ- 
iny it, when real estate. 

People v. Holladay, 25 Cal. 300. 


67. The legislature possesses full power to 
legalize defective and invalid assessments 
of delinquent taxes, and to provide for their 
collection. Id. 


68. When an assessment is so defective 
as to be totally void, the legislature can not 
cure it by legislative enactinent having a ret- 
rospective operation, so as to create an obli- 
gation where none existed before. Id. 


69. The first section of the act of May 17, 
1861, entitled ‘‘an act to legalize and provide 
for the collection of delinquent taxes in the 
counties of this state,” legalizes every as- 
sessment for taxcs made the three years 
preceding March 1, 1861, however defectively 
and imperfectly it may have been made in 
any respect. 

70. The act of April 4, 1864, legalizing the 
assesments of property made in 1862 and 1363, 
does not cure the defect of a want of valu- 
ation by the assessor of property assessexl 
during those years. 


People v. 8S. F. S. U., 31 Cal. 132. 


71. The act of 1866, passed for the pur-, 


pose of legalizing defective assessments, did 
not legalize complaints, in actions then 
pending, which were defective by reason of 
not describing the land assessed. 
People v. Mariposa Co., 31 Cal. 196. 
72. Courts have no power to go behind 
assessments legalized aud confirmed by an 
act of the legislature, to inquire into alleged 
errors and irregularities in the assessment. 
People v. Todd, 23 Cal. 181. 
73. The act of March 19, 1875, ‘‘ to le zal- 
ize the assessment of taxes in San Francisco,” 
etc., is not unconstitutional. 


San Francisco v. S. V. W. W., 54 Cal. 571. 
74. The foundation of proccedings for ap- 


portioning and collecting a tax upon property 


is the valuation, which, under the rule of 
the constitution, must be made by the asses- 
sor, and the legislature can not supply this 


defect, if it existed, by any curative act. 


But all the details of the proceeding in making 


the valuation are subject toleyislative coutrol, 
and if error has intervened, it is subject to 


the curative power of the le:sislature, provided 


a valuation, good in substance, has in fact 


been mnade by the assessor, though in mode, 


form, etc., not conforming to the statute. 


People v. McCreery, 34 Cal. 432. 


LEVY OF TAXIS. 
75. The legislature has power to levya 


tax upon all the property in the state, either 
before or after the value of the property is 
ascertained. People v. Latham, 52 Cal 598. 


76. If the tax levy contains an illegal 


item, such item wi!l not invalidate the levy 


as to other items, if the levy is so made that 
the illeval item may be separated from tlie 
other items of the levy. 

De Fremery v. Austin, 53 Cal. 380. 


77. The assessment of taxes is not a judi- 
cial act; it partakes of no clement of a judi- 
cia! character. It is a legislative act; it 
requires the exercise of legislative power, 
which, for certain governmental purposes in 
the county, may be devolved upon a board 
of supervisors, but can not be delegated to 
any branch of the judicial departinent. 

Hardenburgh v. Kidd, 10 Cal. 402. 


78. If a tax is illegal and void, a sale 
under it is a nullity, and a deed of property 
sold for such a tax conveys no title. 

Low v. Lewis, 46 Cal. 549. 


79. An act amendatory of the consolida- 
tion act, passed in 1866 (stats. 1565-6, p. 
436), provides that ‘‘on or before the first 
Monday of May, annually, the board of su- 
pervisors of said city and county shall levy 
the amount of taxes for state, city, and 
county purposes, required by law to be levied 
upon all property not exempt from taxation.” 
The order levying said taxes tor said year, 
under which said assessment of defendant's 
property was made, was passsd by said 
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board on the first Monday of May, and only 
received the approval of the mayor on 
the following day. Under the consolidation 
act sail approval was necessary to give force 
to sail order, The said revenue acts require 
the annual levy of taxes to be mace on or 
before said first Monday of May: Held, first, 
that said order was invalid, and said taxes 
were not legal so far as they depended on 
the action of said board; second, that said 
state taxes for their levy did not depend on 
the action of said board, but rested upon the 
several statutes providing for their levy, but 
that the levy of said city and county taxes 
did depend on said order, and were illegal. 
People v. McCreery, 34 Cal. 432. 
80. Prior to February, 1866, by divers 
ee and special Iegislative acts, the 
ard of supervisors of Tehama county 
were authorized and required to levy upon 
the taxable property of the county, in addi- 
tion to the state tax, divers rates of taxes 
‘‘for county expenditures,’ ‘‘for interest 
fund,” ‘‘wagon road fund,” ‘‘contingent 
fund,” “school fund,” and ‘ for road fund.” 
On the twenty-sixth of February, 1866, the 
legislature passed a special act, which did 
not in terms repeal any former act, but di- 
rected said board ‘‘to levy at the same time 
that other state and county taxes are levicd, 
eighty cents upon each one hundred dol- 
lars’ worth of the taxable property of said 
county, which tax * * * shall constitute 
the entire tax in said county for county pur- 
wen Held, that, except said act providing 
or the levy of a tax ‘‘for county purposes,”’ 
which was by implication repealed, said for- 
mer legislative acts were unaffected by the 
passave of said special act of February 26, 
1866. People v. Gerke, 37 Cal. 228. 
81. The ‘‘ interest tax fund” mentioned 
in the act of March 18, 1868, ‘to provide 
for the government of the county of San 
Diego,” was intended to take the place of 
the ‘interest tax,” required to be levied by 
the act of May 4, 1555, ‘‘to fund the debt 
of said county and provide for the payment 
of the same,” and was also intended to pay 
the interest on the old bonds of the county 
in case the holders should not choose to ac- 
cept the terms of payment offered by the 
said act of 18683. 
People v. Morse, 43 Cal. 534. 


82. A charge imposed by law upon the 
assesscdl value ot all property, rea] and 
personal, in a district, is a tax, and not an 
assessment, although the purpose be to make 
a local improvement on a road. 

Williams v. Corcoran, 46 Cal. 553. 


LIEN. 


83. The levy of a tax created a judgment 
and lien on the property, having the force 
and eflect of an execution, aud could be en- 
forced in the same manner. 


84. Under the revenue law of 1854, the 
lien of the state for state and county taxes 
attached on the first day of March of 
each year, and continued until the tax was 
paid. Neither a failure by the officer to in- 
clude a delinquent tax of one year with the 
tax of the subsequent year, nor a sale of the 
property for taxes of the succeeding year, 
divested the lien for the prior tax. 

Cowell v. Washburn, 22 Cal. 519. 


85. The lien of a tax extends back to 
the assessment, anil the assessment creates 
a lien which is not extinguished until the 
tax is paid. Reeve v. Kennedy, 43 Cal. 643. 


86. The assessment. of taxes and the lien 
which it creates, are matters of public reo- 
ord, of which all persons are bound to take 
notice, and the purchaser of land is bound 
at his peril to see that taxes have been paid. 

Id. 


87. In the fiscal year 1868-9, no liability 
for assessment aad taxation could accrue 
upon a bond and mortgage which was not in 
existence on the first Monday in March pre- 
ceding, that being the time fixed by the stat- 
ute when the lien for taxes attached. 

People v. Kohl, 40 Cal. 127. 


TAXABLE PROPERTY. 
Real Property. 


88. The fact that the title of land is in 
dispute between the claimants and the 
United States, and that the claimants 
under a Mexican grant are not in possession, 
affords no ground for exempting the land 
from taxation. Robinson v. Gaar, 6 Cal. 273. 


89. Where a claim to a tract of land, 
under a Mexican grant, somewhere within a 
certain larger tract, was ascertained, and the 
land segregated by a survey, under a decree 
of confirmation by the United States su- 
preme court: J//eld, that the land became 
immediately taxable, and that an assessment 
thereof will be presumed to have been made 
after the survey, where the time allowed hy 
law for the assessment extended to a day 
four days after the survey. 

Palmer v. Boling, 8 Cal. 384. 

90. The term “ property in lands” is not 
confined to title in fee, but is sutticiently 
comprehensive to include any usufructuary 
interest, whether it be a leasehold or a mere 
right of possession. Several persons may 
have, in the same land, a property which 
is subject to taxation; and it 1s not perceived 
that the fact that the property of the gov- 
ernment is exempt from taxation affects the 
right to tax the interest which private indi- 
viduals have acquired in the same property. 
Ixemption from taxation isa privilege of the 
government, not an inc:dent to the property. 

State v. Moore, 12 Cal. 36. 

91. When land of the United States has 


Yuha v. Adams Co., 7 Cal. 35. | been paid for, and a certificate of purchases 
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has been given to the purchaser, it is li- 
able to taxation, clthough the patent may not 
have issued. People v. Shearer, 30 Cal. 645. 


92. The possession by the citizen of, and 
his possessory interest in, the public 
lands for mining, agricultural or other pur- 
poses, constitutes a species of property rec- 
ognized by law, and is subject to taxation b 
the stute. Id. 

93. Improvements on the public lands 
of the United States, whether owned by a 
pre-emp. ioner or one occupying public lands 
without license, are liable to assessment and 
taxation if made so by the revenue laws of a 
state. People v. Shearer, 30 Cal. 645. 


94. Under the revenue act of 1861 a per- 
gon’s ‘‘Claim toand possession of ”’ lands, 
or his ‘‘claim to” or his ‘‘ possession of” 
such lands, may be asscssed for taxation. 

People v. Frisbic, 31 Cal. 146. 

95. The ‘‘claim to and possession of”’ 
land is property liable to taxation, cven if 
the land belongs to the United States. 

People v. Cohen, 31 Cal. 210. 


96. A tax ona ‘‘claim to and possession 
of” land is not a tax on the land itself. Id. 


97. A ‘‘claim to” and ‘‘ possession of ” 
land is ‘‘ property ” liable to taxation within 
the meaning of the thirteenth section of 
the eleventh article of the constitution. 

People v. Frisbie, 31 Cal. 146. 

98. A grant of three square leagues of 
land anode By the Mexican government, to 
be selec within exterior boundaries 
containing a much larger tract, after two 
prior grants havo been located within the 
same boundaries, is real estate liable to tax- 
ation, although not yet surveyed, proviled 
there is land enonvh within the exterior 
boundaries to satisfy the grant or any part 
thereof. People v. Crockett, 33 Cal. 150. 


99. The term ‘claim to * * * any 
land,” as used in section 5 of the revenue 
act of 1861, means not only an assertion of 
title to, but an actual possession of, the land 
claimed. Id. 


100. Possession, with a claim of owner- 
ship, is a subject of taxation, and imposes on 
the occupant the duty of paying the tax 
levied on the property. 

Reiley v. Lancaster, 39 Cal. 354. 

101. A possession of and claim to pub- 
lic land of the United States is property, 
and as such is taxable to the claimant, with- 
out violating the act of congress by which 
this state was admitted into tho union. 

People v. Black Diamond Co., 37 Cal. 54. 

102. If a party be in possess‘on, ‘‘ hav- 
ing the possession, charge, or custody there- 
of,” claiming the land, he has an interest 
subject to taxation as real estate. 

Barrett v. Amerein, 36 Cal. 327. 


103. The provisions of the constitution 


and revenuc laws, upon the subject of taxing 
property, are to be understood as referring 
to private property and persons only, and 
not as including publis property and the 
state, or any subordinate part of the state 
government, such as counties, towns, and 
municipal corporations. 

eople v. Doe G., 36 Cal. 220. 


104. The state his in no manner pro- 
vided for taxing itself or its own property, 
nor has the state authorize suits to be in- 
stituted by itself against itself or its prop- 
erty for the collection of any tax. 1. 


105. A tax suit in rem was brought in the 
name of the people against a tract of land 
situated in the city of Sacramento. In due 
course a judgment as demanded was ren- 
dered therein, and the property so!d, and the 
proceeds of sale applied to the satisfaction 
of the judgment. Mr who, as_ purchaser, 
hal in due course received a sherii!’s deed, 
applied for a writ of assistance to be let into 
possession, when, it being shown at the hear- 
ing that a part of said tract was, at tho time 
the tax was Icvied and said suit was com- 
menced, the property of said city, and con- 
stituted a part of the city cemetery, the 
application, as to such part, was denied: 
/icul, that said application was properly do- 
nied, and that oii suit, so far as it related 
to said city and itssaid property, was coram 
non judice. Id. 

106. The property of the United 
States, or of this state, or of a saree? 
corporation, is not subject to taxation for 
revenue purposes. 

Doyle v. Austin, 47 Cal. 353. 

107. The state of California has authority 
to impose taxation for state purposes upon 
thet portion of the Central Pacific rail- 
road, and the telegraph lino in connection 
therewith, lying within its limits. 

People v. C. P. R. Co., 43 Cal. 399. 

108. A railroad corporation, organized 
under the laws of a state, can not cluim an 
exemption of its property, lying within the 
limits of a state, from state taxation, because 
the corporation thus created has been subse- 
quently adopted by the federal government, 
and is employed in the service of the general 
government, in the carriage of mail, muni- 
tions of war, cte. Id. 

109. Growing crops are private prop- 
erty, and subject to taxation, the provision 
of said statute cxempting them notwith- 
standing. People v. Gerke, 35 Cal. 677. 

110. The property of a municipal cor- 
poration is not liable to taxation for muni- - 
cipal purposes. Low v. Lewis, 46 Cal. 549. 

110a. A municipal corporation can not 
tax its own property. Id. 

lll. If a city, being the owner of water, 
and the reservoirs and pipes connected there- 
with for supplying its inhabitants with pure 
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empt it. It is not so affixed to the claim as 


water, for a consideration paid by a party, 


concedes to him the use and possession of the 
water and works for aterin of years, with 
the right to sell the water, and enjoy for his 
own use the rents and profits, with also the 
right to lay additicnal pipes, the city, at the 
expiration of the term, to pay the party the 
value of improvements made by him, such 
party has an interest in the water works 
which is the subject of taxation. 

Los Angeles v. L. A. W. Co., 49 Cal. 638. 


112. A party in possession of a lot to 
which another has acquire. the title by a 
deed for a sale for taxes is under no oblizga- 
tion to pay a tax levied after the tax deed 
is given. Maina v. Elliott, 51 Cal. 8. 


113. When the act of congress making a 
grant of public land to arailroad company 
to aid in its construction provides that the 
president shall appoint commissioners, who 
shall report when a section of the road is 
completed, and that the company shall pay 
the costs and charges of the commissioners, 
and tiat patents for the land shall not issue 
until such comnissioners have reported favor- 
ably on a section and their costs and charges 
have been paid, the land is not subject to 
state taxation until such commissioners have 
been appvinted and have reported, and their 
costs and charges have been paid by the 
company. 

C. P. R. Co. v. Howard, 51 Cal. 227. 

114. Such lands are not subject to state 
taxation until the company has complied 
with the conditions on which they were 
granted, and is entitled to a patent ee 

Id. 

115. Under the provisions of the act of 
congress admitting California into the union, 
no parcel of the public lands can be taxed 
by the state, until a patent for it has been 
issued to a private person, or until such 
payee person has become vested with a per- 

ect equity, leaving only the dry legal title 
in the United States. Id. 


116. If a grant by congress to a railroad 
company of public Jand to aid in its con- 
structiva contains conditions, by which the 
grant 13 liable tu be defeated, the land can 
not be taxed while the conditions are in force 
and are not fulfilled. Id. 


Personal Property. 


117. Under the second section of the rev- 
enue act of 1857, taxing all property within 
the state, except certain descriptions of prop- 
erty, among which are mining claims, a 
fiume, constructed by a mining company 
along the bank of a river leading to the 
claims of the company in the bed of the river 
is notexempt. Hart v. Plum, 14 Cal. 148. 


118. The fact that such flume is an auxil- 
jary to the working of the claim docs not ex- 


to be a part of it. Id. 


119. Thecaseof the Peoplev. Moore, 12CaL 
56, simply holds that the value of a mining 
claim itself can not be taxed; but this dota 
not exempt everything near the claim neces- 
sary to pive it value. id 

120. Under the seventy-fourth and sev- 
eaty-fifth sections of the revenue act of 1861, 
pp. 442, 443, Wells, Fargo & Co., as Com. 
mon carriers of gold dust, are compeiled to 
pay the license tax fixed by those sections on 
each of their branch establishments in the 
diiferent counties of the state, as well as 
upon the principal house in San Francisco. 

People v. Wells, 19 Cal. 293. 

121. Bonds of the state of California 
are personal property within the mcaviny ut 
the term ‘‘ personal property ” as used in the 
revenue act, and are subject to taxation. 

People v. Home Ins. Co., 29 Cal. 533. 

122. The bonds of this sta*9 owned bys 
foreign insurance company doiug business in 
this state, and deposited with a banker, in 
pursuance of the act “‘to tax and regulate 
foreign insurance companies doing bisiness 
in this state,” and under the control cf an 
agent of the company, are subject to taxation 
in this state. Id. 


123. The bonds of this state which are 
owned by a forcign insurance compzny, bat 
kept in this state, in accordance with the 


act of tho legislature, reyuiring such com | 


panics to deposit bonds here as security for 
their liabilities, are a portion of the capital 
of the company, and arc property in tlia state 
within the meaning of the revenue act. 1d. 


124. Thepercentageon premiums whicn 
foreign insurance companies doing business 
in this state pay to the state under the act to 
regulate foreign insurance companics doing 


taxation. Id. 


125. Money belonging to litigants, brt 
placed in the hands of a county treasurer 
by order of the court, subj>ct to the order of 
tho court, is liable to taxation, and may be 
assessed to the treasurer by name, and whea 
the assessinent is levied it becomes a Len on 
the money in the treasurer’s hands. 

People v. Lardner, 30 Cal. 242. 

126. An assessment upon *‘ the capital" 
of a corporation, CO nomine, held to be 
valid. San Francisco v. 8. V., 34 Cal. 371. 


TAXATION OF CREDITS AND DOUBLE 
TAXATION. 

127. A. & Co., having on general deposit 
with B. & Co., of Maryavite, seventy-tive 
thousand do'lars, a tax tor county purposes 
was levied thereon, and payment denanded, 
both of B. & Co. and A. & Co.: J#eid, that 
the tax was legal. 

Yuba Co. v. Adams, 7 Cal. 3. 


i 
i a a 
‘ A 


business in this state, is not a substitute for » 
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‘st. 128 A mortgage, as such, is not liable | appear that the tax has once been paid 


to be assessed for taxes, but the assessment 

«¥~ should be made of the debt which the 

», Mortgage was given to secure, and the debt, 

i, Where the creditor resides in the state, has 

je. O situs fur the purpose of taxation apart 
from the residence of the owner. 

People v. Eastman, 25 Cal. 601. 


"129. The lender of money is not subject 
1, double taxation by reason of the statu- 
_ « tory provision requiring payment of taxes on 
_- money loaned by him and on solvent debts 
due him over his own indebtedness; whether 
_., #aid statutory provision results in imposing 
*. double taxation upon the borrower of money, 
when security by way of mortgage or other- 
~ “ wise is given, does not arise in this court. 
ee People v. McCreery, 34 Cal. 43°. 
130. The owner of land who had been 
‘" assessed with the same, and had paid the 
taxes thereon, and who, during the same 
“"" year, had sold the land and taken a note 
2" and mortgage, payable ata future day, for 
the purchase moncy thereof, was not liable 
‘+ to reassessment with the amount of such 
+ mortgage for the same fiscal year. 
Ss People v. Kohl, 40 Cal. 127. 
131. Choses in action are property sub- 


“~ ject to taxation, even when secured by mort- 
Lick v. Austin, 43 Cal. 590. 


. 132. The levying a tax upon money at 
 dnterest, as well as upon the property mort- 
= gaged to secure it, does not present a case of 
- double taxation as against the mortgagee. 

a People v. Whartenby, 38 Cal. 461. 


3 133. The state is not bound by the stipu- 
lation between the mortgagor and the mort- 
- gagee that the former shall pay all the taxes 

<* Jevied on the mortgaged debt. Id. 
134. By the provisions of the revenue act 

~ it is the ‘“‘money at interest” which is 

- . subject to be taxed, and not the mortgaze, 

"ge such. Money at interest is to be taxed in 
_ the county in which the creditor resides. Id. 

of 135. When money is deposited in a 

:** gavings bank to be loaned out for the ben- 
"efit of the depositor, if it is taxed to the de- 
‘-  positor, and the bank has loaned the money 
-- (and is taxed upon the note and mortgage, it 

is double taxation. 
~ S. & L. Soc. v. Austin, 46 Cal. 415. 


a 136. The courts have no authority to de- 
- glare that solvent debts are not taxable, be- 
» eause to tax them might amount to double 
| taxation. The mode and manner of assess- 
ing solvent debts is a matter of legislative 
discretion. Id. 
137. If a debt for money lent, which is 

_-. gecured by mortgage, is taxed, and the 
mortgaged property is also taxed, it is double 
taxation, and a violation of the constitution. 

Id. 


133. Inacase of double taxation, to en- 


oof 
eee 


title a party to relicf in tie courts, it must 


or tendered. Id. 


139. Because the same subject-matter has 


been twice taxed, it by no means follows 
that both taxes are void, and that it must 
escape taxation. Id. 


140. It was the purpose of the first sec- 


tion of the acts of April l and April 4, 1870 
(stats. 1869-70, pp. 584, 7 10), to exempt 
from taxation solvent debts secured by 
mortgage upon real estate, and not merely 
to regulate the duties of assessors. 


People v. Eddy, 43 Cal. 331. 
141. It is within the power, and is 


the duty of the legislature to prescribe 
the mode in which all property shall be 
assessed; but the legislature can not, under 
the pretense of regulating the duties of as- 
sessors, exempt property from taxation 
which the constitution requires to be taxed. 


Id. 
142. If land subject to a mortgage is 


taxed, and the debt secured by the mortgage 
is also taxed, and the tax on the debt 18 
paid by the mortgagee, the mortgagor can 
not complain of double taxation. 


Lick v. Austin, 43 Cal. 590. 
143. Order No. 800 of the bourd of 


supervisors of the city and county of San 
Francisco, prescribing the payment of taxes 
and assessments asa condition upon which 
persons in possession of outside lands in 
said city should be entitled to the beuetit of 
the act of congress of March 8, 1566, did 
not contemplate the payment of taxes and 
assessments twice on tne same land. 


Randall v. Austin, 46 Cal. 54. 
144. It was the intention of said order, 


that such taxes and assessments should be 
paid by the person, or his predecessor in 
interest, who was in possession March 8, 
1866, or had been wrongfully deprived of the 


ssession, and was entitled to recover it. 


The act of March 14, 1870, prescribing the 
method of proceeding for the possessors to 
obtain from said city a conveyance of said 
land entitled to record, which requires con- 
testing claimants each of them to pay to the 
tax collector the taxes and assessments on 
the land, was intended to enforce a mere de- 


posit of the taxes and assessinents, and the 
unsuccessful party to the litigation has a 


right to withdraw his deposit. Id. 


145. Solvent debts are “property” 
within the meaning of that word as used in 
the constitution, and are liable to taxation. 

Id. 

146. Solvent debts are liable to taxation. 

People v. Ashbury, 46 Cal. 523. 


147. The revenue act does not make a 
corporation liable for taxes assessed on its 
capital stock, when such capital is repre- 
sented by shares of stock which are not the 
property of the corporation. 

Pcop!e v. National G. B., 51 Cal. 508. 
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148. Credits are not property in the should be taxed in the county in which the 

sense in which the word property is used in | owner resides, 

section 13 of article XI of the constitution, Oakland v. Whipple, 39 Cal. 112. 

and can not be assessed for taxes, or taxed| 159. A vessel sailing from the port in 


as property, even if secured by mortgage. which the owner resides is not liable to 
eople v. Hibernia Bank, 51 Cal. 243. | taxation in another county because it is 


149. Bolvent debts, promissory notes temporarily in such other county for the 
and mortgages are not Hable to taxation. purpose of being freighted. _ . 
Bank of Mendocino v. Chalfant, 51 Cal. 369. People v. Niles, 35 Cal. 282. 


150. Neither promissory notes, sol- PROPERTY EXEMPT. 


vent debts, nor mortgages are subjects 
of taxation; and if assessed along with| 160. Money invested in the purchase 
other property and the tax collector can and opening of mining claims is not within 
separate the jegal from the illegal portion of | the provisions of that portion of the revenue 
the tax, and the legal portion is tendered | act which provides for the levy of @ tax, on 
him and he refuses to receive it, and the all capital loaned, invested, or employed in 
any trade, commerce, or business whatso- 
ever.” State v. Moore, 12 Cal. 56. 


whole tax is then paid under protest and to 

prevent a sale of the property, the saad 

portion may be recovered back. d.| 161. Lands, within this state, belonging 
to the United States, are, both by the 
provisions of the state revenue law and by 

the terms of the act of congress admitting 

California iate the union, exempt from state 

taxation. People v. Morrison, 22 Cal. 73. 


162. Inorderto hold improvements upon 
public lands liable for a state tax, the assess- 
ment must be upon the improvments eo num- 
ine, and not upon the land itself. Id. 


163. The bonds of the United States, 
issued in pursuance of the acts of congress, 
are not subject to taxation. 

People v. Home Ins. Co., 29 Cal. 533. 


164. The public domain of the United 
States is exempt from taxation. What is 
meant by the term ‘‘public domain,” as 


here , discussed. 
People v. Shearer, 30 Cal. 645. 


168. Land, as such, in the occupancy 
of a pre-emptor, whose right to purchase as 
such pre-emptor has been determined in his 
favor, is not subject to taxation until the 
pre-emptor has paid for the same. Id. 


166. The property of all asylums and 
charitable institutions which are supported 
in whole or in part by the state, is exempt 
from taxation. 

Ss. KF. L. P. & B.S. v. Story, 32 Cal. 65. 

167. The legislature has omitted to pro- 
vide for any tax on this species of property; 
the naked right to collect wharfage can 
not be assessed eo nomine or made liable. 

De Witt v. Hayes, 2 Cal. 463. 


168. The constitutional provision, ‘‘ that 
taxation shall be equal and uniform through- 
out the state,” is not violated by a revenue 
act exempting from taxation church and 
school lands, and lands of the United States. 

High v. Shoemaker, 22 Cal. 363. 

169. The provisions of the second section 
of the general revenue act of 1557, as 
amended in 1859 (stats. 1859, p. 343), and 
the act fixing the rate of taxation fur state 
purposes, passed April 2, 1806 (stats. 1565-6, 


Where Taxable. 


151. A steamboat, whose owners reside 
in New York and by whoin it was seut to 
San Francisco and used in navigation within 
the state, is liable to assessment and taxa- 
tion. Minturn v. Hays, 2 Cal. 590. 


152. That the same property is taxed in 
New York is no ground why it should not be 
taxed in California, when it is within the 
limits of the latter state. Id. 

153. The language used in the eighth 
ection of the act of 1851, ‘‘ that every per- 
gon shall be listed in the county where he 
resides,” does not exempt the property of 
non-residents of the state from taxation. Id. 


154. Under the revenue law of 1860, 
choses in action and property of an in- 
tangible character, such as debts and the 
like, are properly assessable in the county 
where the owner resides at the time of 
the assessment. Peoplev. Park, 23 Cal. 138. 


155. A judgment for a debt for foreclos- 
ing a mortyage given to secure it, is only 
subject to taxation in the county where the 
owner of the judgment resides, and then 
the money due on the judgment alone is 
taxable. People v. Eastman, 25 Cal. 601. 


156. Personal property is to be assessed 
and taxed in the county in which it is 
situated, except money and gold dust, 
which may, at the option of the owner, be 
taxed in the county in which he resides. 

People v. Niles, 35 Cal. 282. 
157. To authorize the taxing of personal 
property in any other county than that in 
which the owner resides, it must appear 
that such property is kept or maintained in 
such county, and is not there casually or in 
transitu, or temporarily, in the ordinary 
course of business or commerce. Id. 


158. Personal property, transiently with- 
in a county, can not be there taxed, but 
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p. 786), so far as they provide for the ex- 
emption of any private property within 
this state from taxation, are unconstitutional 
and void. Said acts are to be read and con- 
strucd as if such void provisions had never 
been incurporated in them. 

People v. McCreery, 34 Cal. 432. 


170. Notwithstanding said provisions ex- 
empting private property from taxation are 
void, yet the residue of said acts are complete 
in themselves, and furnish a valid and plain 
rule of action, which must be enforced as the 
authentic expression of the legislative will. 

Id. 


171. An act taxing the property of a dis- 
trict for a local improvement, which ex- 
empts personal property from its opera- 
tion, is unconstitutional, because not levied 
on all the property in the district. 

eople v. Whyler, 41 Cal. 351. 

172. The principle upon which the busi- 

ness of a Corporation, created by the federal 
overnment as an agent in the cxecution of 
its powers, is exempt from state taxation, 
does not apply to the real property of the 
corporation lying within the limits of a state. 
People v. C. P. R. Co., 43 Cal. 399. 


173. If such contract provides that the 
party of the second part shall bear all cx- 
penses on account of the water works, except 
state, city, and county taxes, it does not ex- 
empt the property from taxation on behalf of 
the city. 

Los Angeles v. L. A. W. Co., 49 Cal. 638. 

174. Tho legislature has no power to 
exempt any ahaa from taxation. The 
crediting of taxes heretofore paid upon 
property under an invalid levy does not 
amount to an cxemption from taxation of the 
property upon which said taxes were paid. 

People v. Latham, 52 Cal. 598. 


ASSESSMENT. 


175. A tax, in order to be valid, must 
rest upon an assessinent made in the mode 
prescribed by law, by an assessor clected by 
the qualified clectors of the district, county, 
or town in which the property is taxed for 
state, county, or town purposes. 

People v. Hastings, 29 Cal. 449. 


176. A tax, to be valid, must rest upon an 
assessment made by an assessor elected 
by the qualitied voters of the district, county, 
or town in which the property is taxed for 
state, county, or town purposes. 

Reily v. Lancaster, 39 Cal. 354. 

177. An assessment made by an assessor 
elected by the qualified electors of the city 
and county of Sacramento is not a sufficient 
basis for the levy of a tax in the city of Sac- 
ramento for city purposes. Td. 


178. The listing and valuation of real 


estate, for the purpose of taxation, is an es- 
sential prerequisite to the validity of all 


subsequeut proceedings. The assessment 
must be made by the assessor. 
Ferris v. Coover, 10 Cal. 589. 


179. If no valuation was placed by the 
assessor upon the property, none can be 
vlaced upon it by the board of equalization. 
he board inay alter the valuation, in order 
to equalize it, but can not place the valua- 
tion in the first instance. Id. 


180. When the assessor has completed his 
assessment roll, and delivered it to the clerk 
of the board of supervisors, his functions 
cease. People v. S. F. 8. U., 31 Cal. 132. 


181. If the assessur in his assessment roll 
does not fix the valuation of property by 
marks in the column of valuation, showing 
whether the figures indicate dollars, centa, or 
eagles, the auditor, when he carries out the 
a in the duplicate, can not supply the a 

ect. ° 


182. A valuation by the assessor is es- 
sential to the validity of a property tax, 
and neither the legislature nor the auditor 
can make the valuation if the assessment is 
defective in this particular. Id. 


183. An assessment for taxcs must be 
made against the owner, when known. 
The individual, not the property, pays the 
tax. The property shows tle amount of the 
tax with witiehy to charge the owner, and is 
security for payment. 

Kelsey v. Abbott, 13 Cal. 609. 


184. The assessment must be as certain, 
as to the person taxc, as it is to the 
amount of the tax, and to tho property. Id. 


185. The making of a certified copy by 
an assessor of an assessment roll made by 
another assessor a previous year, is not an 
assessment of property. 

People v. Hastings, 29 Cal. 449. 

186. The object of the eighth article of 
the act of 1854, p. 102, if in force, 13 to pro- 
cure a true statement of taxable property. 
But these provisions arc directory. If the 
value of the property be rightly fixed by the 
assessor, tho assessment is valid, though that 
value was arrived at in a way different from 
that pointed out by the statute. 

v. Plum, 14 Cal. 148. 


187. If an assessor can not find the per- 
sons to be taxed he may, nevertheless, assess 
their property. Id. 

188. The provision that the assessment 
must be made on or before the first 
Monday of May is directory. And, 
generally, when a time is fixed by statute 
within which a public officer is to perform an 
official act regarding the rights and duties of 
others, it will be considered directory, unless 
the naturo of the act to be performed, or the 
language of the legislature shows that desig- 
nation of the time was intended as a liinita- 
tion of the power of the ofiicer. Id. 


189. In this case the assessnient could be 
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made after May, by virtue of the second pro- 
Viso in the eleventh section of the act. Id. 


190. The flume, though not delivered to 
the company by plaintitf, the contractor, un- 
til after the assessment, was the property of 
the company at the time of the assessment, 
taxable to it, and not to the contractor. Id. 


191. All personal property within a 
county on the first Monday of March is 
assessable in that county if not removed 
from that county before the assessment is 
actually made, and if assessed in that county 
before it is removed from it, the tax 18 paya- 
ble in that county; but if removed from that 
county to another before actually assessed, 
the assessor of that county may make the as- 
sessment and transmit the same to the as- 
sessor of the county to which the property is 
removed. People v. Holladay, 25 Cal. 300. 


192. The revenue act of 1861 does not 
authorize the board of equalization of a county 
to add to the assessment roll other property 
than that assessed by the assessor. The 
board may require tlhe assessor to enter 
on the assessment roll other property which 
has not been assessed; but when entered by 
the assessor he and nut the board must give 
it a proper valuation. 

Veople v. Reynolds, 28 Cal. 107. 

193. It is the duty of assessors under 
said act to assess all property in their re- 
spective districts, counties, etc., subject to 
taxation, wnich comprehends all property 
czxcept that which may be denominated, 
yencrally, public property. 

People v. McCreery, 34 Cal. 432. 

194. The omission of an assessor to as- 
sess certain parcels of property subject 
thereto, whether arising from a misappre- 
hension of the law, as by giving effect to 
void provisions of a statute, or a mistake of 
fact, will not invalidate his general assess- 
ment list. Id. 


195. The legislature is not prohibited by 
the constitution from creatiny more than one 
revenue district iu a county, and providing 
for the election of assessors and collectors ot 
revenue in each district. 

People v. C. P. R. Co., 43 Cal. 399. 

196. An illegal assessment of real prop- 
erty imposes no obiigation on the owner to 
vay the tax for which it was levied, nor does 
it create a lien therefor on the property as- 
sessed, People v. Pearis, 37 Cal. 259. 

197. An act of the legislature authorized 
a tux for road purposes upon property along 
n road in a poriion of Santa Cu.ara county, 
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high, it is not therefore void, upon the 
ground that if legal taxes are blended in the 
same assessment with illegal, the whole is 
invalid; but it is merely an overvaluation, 
which the board of equalization will correct 
upon proper application. 

People v. Arguello, 37 Cal 524. 


199. In order to impart any validity to 
the acts of an assessor, the provisions of the 
statute must be strictly followed, and all ite 
conditions fully compiied with by him. 

Moss v. Shear, 25 Cal. 38. 

200. The assessor is required to transmit 
to the assessor of the proper county, where 
the property is situated, lists of property, 
both real and personal, owned in such coun- 
ty, and the assessor receiving such lists is 
required to assess the property therein con- 
tained, unless he has already done so. 

People v. Niles, 35 Cal. 286. 

201. The acts of the officer making the 
assessment for taxes must be presumed to be 
in conformity with law, until the contrary is 
shown. Palmer v. Boling, 8 Cal. 35-4. 


202. An assessment of property for a tax 
to a name which is neither the true name of 
the owner, nor one by which be has been 
known, is void. 

People v. Whipple, 47 Cal. 591. 


203, Where property owned by S. B. 
Whipple, who had always been known by 
that name and no other, was assessed to &. 
M. Whipple: //eld, that the assessment 
was vuid because there was no designation 
of the property-owner. Id. 


204. Such statement of property fur- 
nished to an assessor is binding on the cor- 
poration, and justifies the assessor in adopt- 
ing it as a correct statement of the property 
belonging to the company. 

People v. 8. & C. R. Co., 49 Cal. 414 


20S. An assessor is not required to keep 

a book containing the original list and as- 
sessment of each man’s property, and if he 
does keep such book, entrics in it are nota 
record of his official action, and may be 
changed by him, Id. 
206. The provision i that ‘‘all 
property in this state shall be taxed in pro- 
portion to its value, to be ascertained as di- 
rected by law,” does not require the vaiue 
to be found after the rate uf taxation is fixed. 
People v. Latham, 52 Cal. 588. 


207. Under sections 3628, 3635, 3636, and 
3650, political code, it is the dary of the as- 
sessor to ascertain the name of the owner of 


y . ‘ t rer! SPL CE : 
and provided that it migat be assessed by | each piece or parcel of property, and to as- 
the county assessor, and 1% was so assessed: | sess if to him; or, failing to ascertain the 
Held, that the assessment was voil, because | name of the owner, tu assess it to ‘unknown 


not made hy an assessor elected by the 
electors of ths aistrict. 


owners.” 


An assessincnt to *' D. B. MM. and 
all owners and claimants, known or un. 


Williams v. Corcoran, 46 Cal. 553. | known” is void. 


1°00. If an assessment: or ‘‘debts” be too 


Grotefend v. Utz, 53 Cal. 666. 
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208. The asscssment for the fiscal year 
1872-3 was void. 

Grimm v. O’Connell, 54 Cal. 522. 

209. An assessment to ‘“‘C. G., and all 

owners or claimants, known or un- 

known,” is void. Id. 


Of Land. 


210. An assessment of land to “A. B., 
and all claimants, known and unknown,” 
is valid and effectual as inst the prop- 
erty, even if A. B. was neither the owner 
of, nor in the possession of the property at 
the time of the assessment. 

O’Grady v. Barnhisel, 23 Cal. 287. 


211. Under the revenue act of 1854, if 
lands were assessed to unknown owners, 
the assessor must have stated in his list that 
the land was so assessed, because it was un- 
occupied and the owner was unknown, or 
the assessment created no charge upon the 
land, and no legal obligation was imposed on 
any one to pay the taxes. 

Moss v. Shea, 25 Cal. 38. 


212. If the assessor, in assessing a city 
lot owned and occupied by the owner as a 
single lot, arbitrarily divides the same, 
and assesses one part to the owner and 
another part to unknown owners, the assess- 
incnt to the unknown owners is illeyal, and 
a tax deed under a sale of the same for non- 
payment of the tax is void. 

Bidleman v. Brovks, 28 Cal. 72. 


213. Under the rovenue law of 1860, 
lands owned by several persons as tenants 
in common may be assessed to them jointly. 

People v. McEwen, 23 Cal. 54. 


214. An assessment of land for taxes to 
‘‘Murphy and Dooley, and to all owners 
and c ts known or unknown, and 
to all owners and claimants of any interest, 
present or future, therein, or any lien upon 
the same,” is good under the revenue act of 
1854, as amended by the acts of 1857 and 
1859. Brunn v. Murphy, 29 Cal. 326. 


215. The San Pablo rancho was assessed 
as an entirety toa large number of owners; 
some of the owners individually paid taxes 
upon thirteen thousand five hundred and 
ninety-eizht acres, leaving four thousand 
three hundred and thirty-eight acres, owned 
by numerous persons, upon which the taxes 
were unpaid. Judgment was rendered 
against certain persens who were assessed, 
for delinquent taxes, orde the sale of a 
certain number of acres undivided, with- 
out designating the interests of the judgment 
debtors in the laud: //eld, to be erroneous. 

People v. Shimmins, 42 Cal. 123. 


216. Where land is assesse as an en- 
tirety to numerous persons, without desig- 
natiny the interest of any one of them, it 1s 
an assessment to them as copartners, joint 
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tenants, or tenants in common, and not as 
owners in severalty. I 


217. If such an assessment be legal, it 
would be the duty of the court, in giving 
judgment for delinquent taxes upon the 
tani to ascertain by its judgment what par- 
ticular undivided interests in the land were 
delinquent, and to exonerate from the lien 
for the delinquent tax the interests of thoso 
who had already paid their proportion of 
the general burden. _ Id. 

218. It is the better practice to assess 
each particular person who claims an in- 
terest in a tract of land according to his 
interest or claim of title, and not to assess 
the whole tract in solido to all those who 
claim an interest in it. Td. 


219. When a person holds an interest in | 
a tract of land in severalty, he is entitled to 
be assessed for his particular tract only. Id. 


220. Under the revenue act of 1857, 
several city lots can not be assessed in gross 
for taxes, and then sold together for the 
aggregate amount of the tax. A tax deed 
based on such sale is void. The intention 
of the act is that each lot shall be separately 
assessed and valucd, so as to bear its own 
portion of the public burdens. 

errill v. Groves, 18 Cal. 149. 


221. Blocks of land in a city may be 
assessed for taxation by blocks, when they 
are assesse(| to the owner, even if they have 
been subdivided into lots. 

People v. Culverwell, 44 Cal. 620. 


222. An assessor may assess and place’a 
valuation on a block in a city, as a whole, 
when one man owns it, without placing a 
separate valuation on the several lots jnto 
which it is divided. 

People v. Morse, 43 Cal. 534. 

223. In assessing land for taxation, the 
assessor can not deduct from its value the 
amount due on mortgages by which it is 
incumbered, and call the remainder its as- 
sessed value. Lick v. Austin, 43 Cal. 590. 


224. An assessment of land as ‘‘balance 
of land on Rancho Arroyo de San Antonio, 
ten thousand and ninety acres, at four dol- 
lars per acre, forty thousand three hundred 
and sixty dollars,” is sufficient, it appearing 
on the roll that the part of the ranch not 
assessed was comprehended within the plat 
of a town, certain lots in which were assessed 
on the same list to the same owner. 

Patten v. Green, 13 Cal. 325. 


225. An assessment stating: ‘‘ House and 
lot north side of Commercial street, formerly 
owned by Belle Creole, also brick store 
north side of Commercial street and second 
from the corner of Pine and Commercial, in- 
cluding lot and all the appurtenances, seven 
thousand dollars,” there being at the top 
of the page containing this description the 
words, ‘‘ Nevada county, Nevada township, 
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Nevada City,” is fatally defective in omit- 
ting ‘‘to give the metes and bounds, or 
describing the premises by lots or fractions 
of lots,” according to the fourth section of 
the revenue act of 1857. 

Kelsey v. Abbott, 13 Cal. 609. 


226. Under the revenue act of 1857 the 
assessment of lands outside of a city or in- 
corporated town need not describe the land 
by metes and bounds. 

High v. Shoemaker, 22 Cal. 363. 


227. Land outside of a city or incorpo- 
rated town must be described by metes 
and bounds, the number of acres, as nearly 
as possible, and the locality and township 
must be given. 

Lachman v. Clark, 14 Cal 131. 


228. Since the e of the act of 1861, 
an assessor 18 ante required to assess im- 
provements on real estate and personal prop- 
erty, in general terms, and under a gross 
valuation, and a specific description of such 
property is unnecessary. 
People v. Rains, 23 Cal. 127. 
229. The object of a description of prop- 
erty in an assessment roll is to clearly iden. 
tify the property assessed. An assessment 
roll which describes minutely each particular 
picce of improvement on land assessed, with 
the value of cach, separately stated, in a col- 
umn of item figures, so arranged that there 
can be no mistake as to the property intended 
to be assessed, and where, in addition, the 
ageregate value of the saine is stated under 
the general head ‘‘value of improvements 
on lands,” is clearly sufiicient. 
~ People v. Empire M. Co., 33 Cal. 171. 


230. If the assessor, in assessing a tract of 
land which consists of a specific quantity 
granted by the Mexican government, to be 
selected within the exterior boundaries of a 
muca larzer tract, describes it as definitely as 
the nature of the case will adimit of, the as- 
sessment is valid. 

People v. Crockett, 33 Cal. 150. 


231. A description of land in an assess- 
ment roll as follows: ‘* Four hundred acres 
of land situated on the Volcano and Jackson 
road, in township No. 1 of the county of 
Amador and state of California, and com- 
monly known as the ‘New York rancho:’” 
Held, to be sufficient under the revenue act 
of 1857. High v. Shoemaker. 22 Cal. 363. 


232. An assessment of property, as ‘‘a 
ranch, commonly known as ‘ Clarlx's ranch,’ 
situated on the Auburn road, two miles south 
of Grass valley, in Nevada county, state of 
California,” is insufficient, and a deed, on a 
sale under it, is void. 

Lachman vy. Clark, 14 Cal. 131. 


233. An asscssinent of land is not void by 
reason of mistake in description, unless it 
contains such a falsity in the designation or 


robably mislead the owner and prevent him 
rom ascertaining that his land had been as- 
sessed. § Bosworth v. Danzien, 25 Cal. 206. 


234. When several parcels of land are 
assessed to the ‘same persons, they must be 
separately valued, and the value of each 
parcel must be placed in the column under 
‘‘ value of land.” It is not sufficient to place 
the valuation of each parcel in the column 
under ‘‘description of property,” and the 
total valuation in the column under ‘‘ value 
of land.” People v. Hollister, 47 Cal. 408. 


235. An assessment of land for taxes, not 
made to unknown owners, but to the 
owner by his surname, leaving a blank for 
his given name, is void, and a deed exe- 
cuted to a purchaser of land at a sale for the 
tax is void also. 

Crawford v. Schmidt, 47 Cal. 617. 


236. When the assessor assesses an e1- 
tire tract of land to a person, and the per- 
son assessed had previously sold a part 
of the same by metes and bounds, and the 
assessment contains nothing to show what 
valuation the assessor placed on the part not 
sold, the assessment is fraudulent and void, 
and the tax can not be collected. 

People v. Hancock, 48 Cal. 631. 


237. An assessment for a tax, in which 
fifteen thousand and eighty acres of land 
are assessed by quantity and boundaries, ex- 
cepting therefrom a portion thereuf before 
sold, without a description of the excepted 
portion, is void. People v. Hyde, 45 Cal. 431. 

238 Anassessment of a large tract of land 
fortaxes, undertheactof 1861, whichdescribes 
the whole tract by metes and bounds, and 
then excepts from the tract parcels of tho 
same which had previously been convey- 
ed, but does not describe the excepted por- 
tions by metes and bounds, nor in any man- 
ner, except by a reference to recorded deeda, 
18 void on its face. 

People v. Cane, 48 Cal. 427. 

239. A description sufficiently certain 
to convey land, between man and man, and 
which, if contained in an agreement to con- 
vey, would authorize a court of equity to de- 
cree a specific execution, inay not answer in 
a proceeding to enforce the collection of a 
tax. In the latter case the description must 
be certain of itself, and nut such as to require 
evidence aliunde to render it certain: //edd, 
accordingly, that an assessment, one of the 
calis of which was *‘* * * north by the 


lands of James Reagan and others,” was 


void; and so held, also, with reference to an 
assessment, which descrived the Isnd as 
‘bounded * * * south by the lands of Fel- 
ton and Patterson.” 
People v. Mahoney, 55 Cal. 286, 
240. In an action to quiet title, in which 
the defendant claimed unler a tax sale and 
deed, and the plaint fF under a deed from 


description of the land assessed as might parties dving Lusiness under the name of 
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*‘the Blue Range mining company,” it ap- | value only. 


peared that the property was assessed to 
‘*the Blue Range company,”’ by 
direction of the plaintiffs agent, and that the 
certificate of sale and tax dced each recited 
the assessment as made to ‘*the Bluo Lange 
mining company, and to all owners and 
Claimants, known and unknown:”’ //Jeld, 
first, that the assessment was void, because 
‘‘the Blue Range mining company” was 
not the owner, and was not a person who 
could own; anil, secondly, that the certificate 
and sale were void for the additional reason 
that they recited an assessment to the ‘‘ Blue 
Range mining company, and to all owncra 
and claimants, known and unknown.” 
Hearst v. Egglestone, 55 Cal. 365. 


241. Under section 388, code of civil 
procedure, where two or more persons trans- 
act business under a common name, they 
may be sued by the common name; but this 
docs not vary tho terms of section 3628, 
political code, by which the assessor ‘‘must 


assess such property to the persons who own, 
claim, or have the control thereof.” Id. 
Of Personal Property. 


242. Personal property may be assessed 
for taxes in bulk, without any statement of 
the character of the property. 

People v. Sneath, 28 Cal. 612. 

243. An assessment for taxes of the per 
sonal property of a former member of a firm 
maiie to the firm after its dissolution is 
void. Such assessment can not be legalized 
by legislative onactment. Id. 


244. Personal property in this state be- 
longing to non-resident may be assessed to 
such owner notwithstanding he is a non- 


resident. 
People v. Home Ins. Co., 29 Cal. 533. 


245. If personal property in this state be- 
longing to a non-resident is in the possession 
of a trustee or agent, it may properly be as- 
ses3scl to the agent or trustce having it in 
possession. ‘* Id. 


246. An error made by assessing personal 
property to the wrong owner or claimant, 
under the revenue act of 1857, and acts 
amendatory thereof, docs not affect the 
validity of the asscssment. Id. 


247. Bonds of this state belonging toa 
forcign insurance company, but deposited in 
this state in accordance with law, when as- 
sessed for taxes, are sufficiently described hy 
being designated ‘‘money and bonds le- 
posited as per statute.” Id. 


248. An assessment thus: ‘‘ Personal 
roper-y—mortgages (Marysville), one 
undred thousand dollars,"’ is not goud 
as an assessment of personal property inde- 
pendent of the term ‘‘mortcaves,” on the 
ground that the act requires no description 
of personal property to be given, but its 


The whole statement must he 
taken together, and that shows ‘‘ mortgages ” 
to be taxed, and they are not subject to taxa- 
tion aa such. Falkner v. Hunt, 16 Cal. 167. 


249. An assessment thus: ‘ Mortgages 
(Marysville), one hundred thousand dollars,” 
is insufficient under the act. The assessme:t 
does not show for what the mortazages were 
given, nor on what property, nor whether 
the debts were solvent, nor the value of tlic 
property mortgaged; and the sole fact that a 
mortgage is held for a given amount does 
not make the mortgage subject to taxation as 
for so much money. Id. 


250. Under this act, a lumping assess- 
ment of ‘‘ personal property” is bad. Eve 
item of taxable abe ae need not bo listed, 
but the different c s named in the act 
should be stated—as goods, money loanei, 
gold dust, solvent debts. Id. 

Sec secs. 268-271. 


ASSESSMENT ROLL. 


251. An assessment roll in which the col- 
umns are arranged in a different order, or 
under different headings, from the form 
given in section 20 of the revenue act of 1861, 
may, nevertheless, be a substantial compli- 
ance with all the requirements of that sec- 
tion, and valid. 

People v. Sierra B. M. Co., 39 Cal. 511. 

252. An assessment roll, in which the 
name appears in the proper place and column 
is not invalid because the name extends be- 
yond the line of that column, nor because 
there is a slight discrepancy in the name, the 
name given being sufficiently accurate to in- 
dicate the person intended. Id. 


253. Said act of April 2, 1866, so far as it 
provides for amendments of assessment 
rolls, is ineffectual for any purpose, because 
if the roll, without amendment, contains 
substance sufficient to make it valid 2s an 
assessinent of property, the curative effect of 
the statute is not necded, and if it docs not, 
no leyislative enactinent can either make the 
assessment, or empower any other officer cx- 
cept the assessor to make it. Id. 


254. The only mode in which defective 
assessments may be authorized by the levis- 
lature to be corrected, is to empower the 
assessor who made the assessment, to ma‘x9 
the needed corrections, or authorize it to 
be donc by others in his presence, and upon 
his testimony showing what was intended by 
the defective matter requiring correction. 


255. A description of property in an as- 
sessment roll which is so vague, indefinite, 
and uncertain, as to render it impossible to 
determine whether the whole or a part, or if 
a part, what part, of the land was intended 
to be assessed to the person named therein, 
is insufficient. People v. Flint, 39 Cal. 670. 
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256. An assessment of personal property 
and improvements on real estate, assessed to 
a person other than the owner of the real 
estate, which does not separately value and 
set down in separate columns the values 
of the different parcels and descriptions of 
property, is not in compliance with the rev- 
enue laws, and is, therefore invalid. 

People v. Sierra B. M. Co., 39 Cal. 511. 


256a. An assessment is void if there be no 
valuation. Garwvod v. Hastings, 38 Cal. 217. 


257. Although, under the revenue act of 
1861, the assessor need not place the 
value of the land and the improvements 
thereon in separate columns, where both 
are assessed to the same person, yet if he 
does so, the assessment is not radically de- 
fective, and dovs not show that the im- 
provements were twice asyessed. 

People v. Culverwell, 44 Cal. 620. 


Dollar Mark. 


258. An assessment of town lots for tax- 
ation, which does not give their cash valu- 
ation either in gross or detail, is radically de- 
fective. Figures placed opposite town lots 
in an assessment roll, without any statement 
whether they stand for cents, dollars, or 
eagles, do not fix any valuation to the same. 

Hurlbutt v. Butenop, 27 Cal. 50. 


259. An assessment of real estate in 
which, for the value of tho same, certain 
figures are written, with nothing in connec- 
tion therewith to designate that they repre- 
sent the quantity or sum of anything what- 
ever, is void, and a tax deed d on the 
assessment is also void. 


Braly v. Seaman, 30 Cal. 610. 


260. If, in the original assessment roll of 
property, figures aro placed by the assessor 
in the column headed “valuation,” without 
anything to indicate whether the figures rep- 
rescnt eagles, dollars, or cents, the assess- 
ment is void, and the people can not recover 
a judgment for the tax. 

People v. 8. F. S. U., 31 Cal. 132. 


261. Independent of a statute authorizing 
such evidence, parol testimony of the as- 
sessor can not be received to show what the 
fizures in the column of valuation were in- 
tended to represent. Id. 


262. Where the description of the prop- 
erty assessed is placed ander the head *‘im- 
provements on land,” and the aygregate 
value of the same is carried out in figures, 
preceded by the dollar mark, under the 
general head of ‘‘ value of improvements on 
lands,” the assessment is correctly made. 
People v. Empire M. Co., 33 Cal. 171. 


263. Where the figures representing the 
argregate value of the property assessod are 
placed in the column licaded by ‘ value of 
improvements on lands,” and preseded by 


void in consequence of the omission of the 
dollar mark preceding the figures in the col- 
umn representing the separate values of the 
items, for if the aggregate figures represent 
dollars, so also the smaller sums, in fiyures, 
which go to make up those in the aggrezate, 
must represent dollars. Id. 

264. Where, in an item column of figures, 
the dollar mark is prefixed to some. but 
not toall the items: //el/, that all the tigures 
standing in the same column and in the same 
relation to other similar items must be con- 
strued to be dollars, without a repetition of 
the mark before each. Id 


265. The assessor of the city and county 
of San Francisco for the fiscal year 1865-6, 
assessed the property of the defendant for 
the purposes of state and municipal taxation, 
which assessment was entered in the proper 
assessinent roll as follows: ‘‘ Money” valua- 
tion ‘* 5,000,” ‘‘money loaned”? valuation 
** 125,000,” and over the column of valuation 
is the word ‘‘dollars.” The only moncy 
loaned by defendant, and the only solvent 
debts due him during said fiscal year, con- 
sisted of the said one hundred and twenty- 
five thousand dollars, which was loaned hy 
him to L., and secured to be paid by a decd 
of trust: //eld, first, that said assessment 
was made under section 4 of the general 
revenue act of 1857, as amended by sections 
1 and 2 of the act of March 6, 1863 (stats. 
1864, p. 35); second, that said assessment to 
defendant was a sufficient compliance with 
said acts as to the classification and dcscrip- 
tion of his property; and, third, if said as- 
sessments were decmed in said respects, or 
either of them, defective, such defect would 
be cured by the act of April 2, 1866. (Stats. 
1865-6, p. 831.) 

People v. McCreery, 34 Cal. 432. 


266. Where, in an assessment roll, there 
was neither a dollar mark prefixed to the 
figures inserted in the column headed ‘‘ Valu. 
ation of lands,” nor at the Aead of such col- 
umn, and nothing appeared elsewhere in the 
roll to explain the intended” meaning of said 
figures: //eld, that there was no assessed 
valuation of certain lands described for .as- 
sessment in the roll, and such assessment 
was void. People v. Hastings, 34 Cal. 571. 


267. In such case, the provisions of the 
curative act, passed April 2, 1866 (stats. 
1805-6, p. 831), do not authorize the supply- 
ing of the defects in the duplicate assessment 
roll, so as to give it validity. ld. 


268. The assessment roll, when completed 
and certifiel by the assessor to the board uf 
supervisors, is the only evidence of his acts 
and intentions. 


People v. S. F. S. U., 31 Cal. 152. 


269. The ‘tax list or assessment ro!) ”’ 
Which mus’ be certitied by the assessor and 


tue doliar mark, such an assessment is not, delivered to the clerk of the board of super. 
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visors, is the only record of his final judg- 
ment, as to the valuc of property. : 
People v. S. & C. R. Co. 49 Cal. 414. 

270. The statute requiring the assessor 
to return the assessment roll to the clerk, 
tad to the first Monday in August, is 
ectory merely; and the failure of the 
assessor to return it before that time is a 
matter of which the tax-payer can not com- 


People v. Ed. & T. C. Co., 48 Cal. 143. 

271. The assessor may certify to the as- 
sessnient roll after it has been returned to 
the clerk, and after the first Monday in 
August, for he does not lose control of the 
assessment roll until it has been both certi- 
fied and returned to the clerk. Id. 


BOARD OF EQUALIZATION. 


272. The presumption of law is that a 
board of equalization perform their duty and 
correct any inequality in the assessinent of 
taxes. Guy v. Washburn, 23 Cal. 111. 


273. The board of equalization has no 
power to raise the valuation of land as 
tixed by the assessor without notice to the 
owner. The gencral notice of the sitting of 
the beard by publication, does not amount 
to the notice required. 

atten v. Green, 13 Cal. 325. 


274. If the board raised the tax without 
proper notice to the owner, their action is 


void, and the assessment remains in full oe 


275. The board for the equalization of 
taxes Can not, under the revenuc act of 1861, 
diminish or increase the assessed value of 
property as fixed by the assessor, unless 
complaint has first been made to them, 
and reasonable notice has been given to 
the party assessed or interested, of the day 
when they will act in the case. 

People v. Reynolds, 28 Cal. 107. 


276. The board for the equalization of 
taxes can not, under the revenue act of 1861, 
add to the valuation of property as fixed by 
the assessor, without evidence authorizing 
them to do so. Id. 

277. If the assessor fixes the assessed 
value of the property of a person or tirm, and 
the board of cqualization afterwards, in- 
steal of adding to the valuation of the prop- 
erty soassessed, makes anew assessment, 
this new assessment is void, even if the 
party interested receives notice and appears, 
and ovidence is taken. Id. 

278. An order of the board of equaliza- 
tion adding to the assessed valuation of a 
person’s property, should show upon its face 
that it is merely increasing the valuation of 
the particular property placed on the assess- 
ment roll by the assessor. Id. 


279. A complaint of a district attorney 
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filed with the board of equalization which 
‘‘complains of the assessment set opposite 
each name on the assessment list, and 
prays the board to hear evidence in each and 
every case, and every name on said assess- 
ment list, as to the value of the property 
therein assessed, and to change the value as 
to them may seem just, and that the valua- 
tion may be reduced or raised as to them 
shall seem just and equitable,” states no 
facts, and is nugatory and insufficient to 
give the board jurisdiction to increase the 
assessment. eople v. Flint, 39 Cal. 670. 


280. In order to give the board of equal- 
ization jurisdiction to increase the valuation 
of property beyond the amount at which it 
has been assessed, the tiling of a complaint 


is nec . 
People v. Goldtree, 44 Cal. 323. 


281. Where the board of equalization 
makes an order increasing an assessment 
without a complaint having been filed, and 
the party asscssel appears and moves to sct 
asic the order, such appearance does not 
confer jurisdiction by relation, and a rc- 
fusal to set aside the order does not make it 
valid. Id. 


282. The statute does not require tlie 
board of equalization to take down or 
preserve the evidence taken before them, 
nor does it make auy provision for settling a 
statement of a trial before them, or a bill of 
exceptions taken during its progress; but 
doubtless some mode might be adopted to 
authenticate the evidence when required on 
appeal. C. P. R. Co. v. Placer, 32 Cal. 582. 


283. Where the statute provides that the 
board of equalization ‘‘shall meet on the 
first Monday in June in each year for the 
correction of errors in the assessment of per- 
sonal property, and shall continue in session 
from time to time until such errors brought 
to their notice shall be corrected; provided, 
however, they ehall not sit after the third 
Monday in June;” and where such board met 
and held sessions on the nrst and third Mon- 
days of June only, but between said sessions 
a committee of the board received ap- 
plications for the correction of assess- 
ments, and took testimony, all of which 
was on said last session, submitted to and 
acted on by the board, and when the board 
closed its session it did not appear that any 
valuation of personal property was errone- 
ous: //edd, that this was a proper and legal 
mode of action on the part of said board. 

People v. MeCreery, 34 Cal. 432. 


284. The board of equalization in pass- 
ing on the question whether an assessment is 
too high or too low, acts in a judicial ca- 
pacity, and its decision is an adjudication. 

People v. Goldtree, 44 Cal. 323, 


285. The board of supervisors, sitting as 
a board of equalization, has n20 power to 
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cancel an assessment for taxes placed by 
the assessor upon the assessment roll. 
People v. Supervisors, 44 Cal. 613. 


286. The auditor, in making a duplicate 
of the assessment book for the tax collector, 
must observe and follow such altera- 
tions as have been made by the board 
of supervisors in the exercise of their power 
in equalizing the assessed value of property, 
but he must disregard an order of the Bed 
canceling an assessment, or any order of the 
board by which it assumes an authority not 
conferred upon it by law. 

People v. Ashbury, 44 Cal. 616. 


287. While the auditor, in making a copy 
of the assessment book for the tax collector, 
can not review or correct the errors of the 
board of supervisors while acting within the 
sphere of their authority, still he must dis- 
regard any order of board which it 
had no jurisdiction to make. ~ Id. 


288. A board of supervisors has no au- 
thority to cancel an assessment of prop- 
erty made by the assessor and placed by him 
on the assessment book, and if the board 
make such order it isa nullity. Id. 


289. The auditor will be compelled, by 
writ of mandate, to deliver to the tax col- 
lector a correct duplicate of the assess- 
ment book, as made by the assessor, with 
such altcrations only as have been made by 
the board of supervisors while acting within 
the sphere of their authority. fd. 


290. When any of the taxes of one fiscal 
year are returned as delinquent, it is the 
duty of the auditor to enter the same on 
the assessment roll of the next fiscal 
year, and then to enter the same upon the 
duplicate assessment book, unless they have 
been canceled by the board of supervisors 
under the affidavit of the collector required 
by section 3800 of the political code, 

Id., 46 Cal. 523. 

291. The board of supervisors have no 
power to cancel any taxes, or the assess- 
ment for any taxes, except such as are con- 
tained in the list by the auditor and taken 
by him from the delinquent list, and as to 
which the collector has made affidavit that 
‘* he has not been able to discover any prop- 
erty belonging to or in the possession of the 
person liable to pay the same [taxes] where- 
of to collect them.” Id. 

292. Without such affidavit of the col- 
lector, that a delinquent tax can not be col- 
lected, and without the concurrence of the 
board of supervisors with the collector in the 
opinion that it is not collectible, said board 
can not cancel a tax. Id. 


293. A resolution or order of a board of 
supervisors canceling a delinquent tax, be- 
cause it is not collectible, ought properly to 
specify each particular tax which 1s cance ay 


TAXATION. 


294. A resolution of a board of supervisors 
canceling a tax, without the affidavit of the 
collector indorsed on the delinquent list, 
that it is not collectible, is void, and the au- 
ditor should proceed with his duty in regard 
to such tax, in entire disregard of such reso- 
lution. ) Id. 


295. A refusal of a board of equalization 
to reduce the assessed value of property, 
made on a complaint by the party assessed, 
does not preclude the board y ae after- 
wards raising the asscssed value of the same 
property, upon complaint made that it has 

assessed too low. 
C. P. R. Co. v. Placer, 46 Cal. 668. 


296. The action of a board of equalization, 
on an application to change the assessed 
valuation of property, is not res adjucdicata. 

Id 


297. The court is not prepared to say that 

a board of equalization is limited to one ap- 

plication, either to reduce or raise the 

assessed value of property. Id. 

298. The board of supervisors, sitting as 

a board for the equalization of taxes, does 

not exceed its jurisdiction by refusing 

to accede to an application to reduce the 
assessed valuation of property. 

Pacific Mail v. Supervisors, 50 Cal. 2S2. 


299. Such board has no power to strike 
out from an assessment, made by the assessor, 
property assessed by him. Id. 


DELINQUENT LIST. 


300. The delinquent list of tax-payers, 
in a city incorporated under the act of 1550, 
is not prima facie evidence of the correct- 
ness of the prior proceedings by which the 
tax was levied and assessed. 

Los Angeles v. L. A. W. Co., 49 Cal. 638. 


301. When a statute requires that the 
delinquent tax list, together with the time 
and place of sale of the property for the 
delinquent tax, shall be published 1n a paper 
in the city or county, or in a supple- 
ment to such paper, such list, time, and 
place, if published in a supplement, must be 
published in one the circulation of which is 
co-extensive with that of the paper, both in 
and out of the city and county, 

ly v. Bauer, 52 Cal. 487. 

302. The statute does not expressly pre- 
scribe the time at which the auditor 
shall enter the delinquent taxes on the 
next assessment roll, but the implication is 
that it should be done before the duplicate 
assessment book is delivered to the collector. 

People v. Ashbury, 46 Cal. 523. 

303. The provisions of the revenue act of 
1857, which require the tax collector to pub- 
lish the delinquent tax lst, giving the name 
of the owner (when known) of all real estate, 
and the improvements, together with a con- 
densed description of the property, etc., are 
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not conditions precedent to the vesting of the 
tax. The obligation to pay the tax does not 
exist by the force of these provisions. The 
tax is a debt due from the property-holder 
to the state, and these proceedings by publi- 
cation, etc., are merely modes adopted by 
the legislature to collect them. If the 
roperty be omitted from the delinquent 
t, this does not discharge the property- 
holder, but the defect may be remedied by 
the legislature. Moore v. Patch, 12 Cal. 265. 


COLLECTION OF TAXES. 


304. The claimants are either the owners 
or they are not; if they are, they must pay 
the taxes on the land; if they are not, they 
have nothing to do with the matter, and can 
not enjoin the collection of taxes, having no 
authority to sue or defend for the United 
States. Robinson v. Gaar, 6 Cal. 273. 


305. The taxes of 1855, after March, 
1856, are not of the unfinished business 
of the out-going sheriff, for the reason that 
after the settlement of the sheritf with the 
county auditor in March, the delinquent 
taxes of that year are tranaferred to the tax 
list of the succeeding year, and it is made 
the duty of the then sheriff to procecd to 
collect such delinquent tax as otlier taxes. 

Fremont v. Boling, 11 Cal. 380. 


306. Though a man can only be made to 
pay a tax according to law, that law inay be 
made as well at one time as another, or by 
onc series of acts as another, and as well after 
an informal assessmeut, or no assessinent, as 
before. People v. Seymour, 16 Cal. 332. 


307. The provisions of section 13 of the 
revenue act of 1857, that the tax collector 
ahall add to the tax of a delinquent five per 
cent. and enforce the collection of the same, 
in connection with the tax, by sale of the 
property, is constitutional, and ao sale made 
In pursuance thereof passes a valid title. 

High v. Shoemaker, 22 Cal. 363. 


308. The five per cent. is not a substi- 
tute for the tax or a penalty for its non-pay- 
ment, but one of the means prescribed for 
obtaining the tax itself by offering an in- 
ducement to pay it when due. Id. 

909. The addition of five per cent. im- 
pose! by act of 1858, on the third Monday 
in October, upon the taxes of delinquents, 
may be recovered in the action, along with 
the unpaid taxes, as well as the cost of ad- 
vertising. People v. Todd, 23 Cal. 181. 

310. The tax law creates two remedies, 
one against the person and the other 
against the property, cach having a dis- 
tinct and separate existence; and a mistake 
in the name of the person to whom the prop- 
erty should have becn assessed «does not 
affect the validity of the tax against the 
property itself. 

O’Urady v. Barnhisel, 23 Cal. 287. 


311. The expense of filing certificate 
of sale in the recorder’s office, is not a proper 
item of costs to be charged by the collector 
at the sale. Id. 


311. A slight mistake made by the col- 
lector in computing the amount of taxes and 
costs, by which the property was sold for a 
small sum more than the amount actually 
due, does not invalidate the sale, particu- 
larly when it is not made to appear that the 
owner of the land suffered any injury by the 
mistake. Id. 

_ By Action. 


313. An actfon of debt for taxes will 
not He when the predicate of the action is a 
mere assessment upon property. Much de- 
pends upon the language of the act creating 
the tax. If the act merely imposo a tax 
upon property, and pestle @ particular 
process for enforcement, as a sale of the 
property, no suit can be brought against the 

rson to collect the tax. If a personal 
lability be im for the tax, and tho act 
is silent as to the mode of enforcement, then 
an action would lie for the enforcement of 
the obligation; for the rule is genoral, that 
debt lies at common law to enforce a statutory 
duty, or penalty, or forfeiture. 

State v. Poulterer, 16 Cal. 514. 


314. When a statute casts upon a party 
an obligation to pay money to particular 
persons, without providing a remedy for its 
recovery, an uction of debt will lie. Id. 

315. If a tax has been duly assessed, the 
ower of the property becomes personally 
liable for it, and the remedy is not confined 
to a seizure and sale of it, nor to the ecn- 


forcement of a lien on it by action. 
Oakland v. Whipple, 39 Cal. 112. 


316. District courts have jurisdiction 
of actions for collection of delinquent taxes, 
when the tax amounts to more than three 
hundred dollars, and also regardless of 
amount, when it is sought to enforce the licn 
of the tax. People v. Olvera, 43 Cal. 492. 


317. The constitution of the state allows 
the legislature to pass a law directing the 
district attorney of a county to bring actions 
in the name of the peopie to recover delin- 
quent taxes, and such law does not interfere 
with the constitutional duties of the tax 
collector. People v. C. P. R., 43 Cal. 399. 


Complaint. 


318. In a suit for taxes on real estate, 
levied, as was alleged, in Il Dorado county, 
the complaint failed to show that said prop- 
erty was within said county, or the revenue 
district thereof within which it was assessed, 
or that said revenue district was within said 
county: //eld, that the complaint did uot 
state facts sufficient to constitute a cause of 
action. People v. Pearis, 37 Cal. 259. 


319. A complaint in a tax suit which 
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shows only that the property taxed was |. 
assessed 


as the estate of R., deceased, 
and that the defendants, at the time of the 
assessment, owned and possessed it, does not 
state facts sufficient to constitute a cause of 
action, because not showing that the prop- 
erty was assessed to any particular party 
whose duty it was to pay the taxes, or that 
it was made to unknown owners. 

People v. De Carrillo, 35 Cal. 37. 


320. The holding of such an election is 
a jurisdictional fact, and it is, therefore, 
necessary to aver it. with precision, and in 
such manner as to admit of a direct issue 
upon the facts averred. 
' People v. Castro, 39 Cal. 65. 
321. Where an act of the legislature pro- 
vides that taxes which have been remitted 
‘by the board of supervisors shall be exempt 
from its provisions, it is not necessary to 
aver in the complaint that the taxes sued for 
have not been remitted; but that fact, if it 
exist, should be pleaded in bar of the action. 
eople v. Todd, 23 Cal. 181. 


322. The fortieth section of the revenue 
act of 1861, which provides that a complaint 
in an action to recover a tax, need not follow 
the description of the property as found in 
the assessment, only permits a different de- 
scription of the property in the complaint 
from that contained in the assessment, but 
does not obviate the necessity of showing on 
the trial a valid assessment of the same land 
described in the complaint. 

People v. Cave, 48 Cal. 427. 


Process. 


323. In suits for the recovery of taxes, to 
obtain a valid judgment in rem against the 
real estate, it 1s necessary that the process 
should be served in the manner directed 
by the statute, viz., by posting a copy in 
some public place thereon. 

Gillis v. Barnett, 38 Cal. 393. 


324. If there be, however, sufficient serv- 
ice of process upon the owner, a per- 
sonal judgment against him is valid 
under an execution upon which the land ma 
be sold. Id. 

325. In an action to recover judgment for 
taxes, in which real estate is made a party, 
the summons on the real estate’may be served 


327. In an action to collect delinquent 
taxes, service by posting a copy of the sam- 
mons on the real estate and improvements 
described therein, in compliance with section 
4] of the revenue act of May 17, 1S61, is 


‘sufficient to authorize a judgment against the 


land and improvements so served. 
People v. Fox, 39 Cal. 621. 


328. The statute under which such service 
was inade is not superseded by the act of 
May 12, 1862. Id. 


329. When there is no appearance of the 
personal defendant, a judgment against him is 
erroneous, unless it is shown that he was per- 
sonally served with the summons. id. 


_ 330. If the statute for the collection of a 
tax and the enforcement of its lien on real 
estate, providesthat a summons may be served 
by delivering a copy to each defendant, but if 
the personal defendant can not be found, 
by posting a copy for twenty days at the 
court-house door, and that no personal judg- 
ment shall be rendered unless the person 
against whom it is rendered shall have been 
personally served, a personal judgment ren- 
dcred on a servige made by posting a copy at 
the court-house door is erroneous, and will 
be reversed if attacked by direct appeal. 

People v. Bernal, 43 Cal. 385. 


331. If in such case the statute requires 
the services of summons on the real estate to 


be made by delivering a copy to the per- 
posting 


son in possession thereof, and by 

a copy in some public place thereon, a return 
by the sheriff that he posted a copy on the 
remises, without stating that it was posted 
in a public place on the premises, will not 
support a judgment if attacked by direct ap- 
peal. In like manner, the judgment will be 
reversed, unless the return fails to show that 
a copy was delivered to a person in possession 
of the premises, or that there was no person 
in possession. Id. 
332. Under the act of April 4, 1864, which 
provides that in tax suits, upon default of 
the defendant, the court commissioner 
shall draft a decree, etc., the duties of the 
court commissioner do not commence until 
the summons is duly served, and if a case is 
referred to him, his first duty is to ascertain 

whether the summons has been served. 
Martin v. Parsons, 50 Cal. 498. 


by delivering a copy thereof to the person or | ° 


persons in possession, or by posting a copy in 
some public place thereon, as provided in the 
revenue act of 1861, or by publishing the 
summons for eight weeks, as provided in 
the act of 1862. m4 
Truman v. Robinson, 44 Cal. 623. 
326. The provisions of the revenue acts 
of 1862 and 1864, as to service of summons 
on real estate in tax cases, do not repeal the 
provisions in the revenue act of 1861 upon 
the same subject, but are inerely cumula Mee 


Defenses. 
333. Under the statute of 1863, which pro- 


vides what a defendant may answer in asuit 
to recover a tax, an answer which avers that 
the tax was fraudulently levied for an 
amount in excess of that authorized hy law 
is good, People v. Nelson, 36 Cal. 375. 


334. The general statute in relation to fil- 
ing answers in cases for the collection of taxes 
applies to suits for the collection of taxes lev- 
ied by school districts. Id. 
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335. An answer toa sufficient complaint 
in a suit for taxes on real property, brought 
against the property and the alleged owner 
assessed therewith, which denies only that 
the personal defendant was, at the time of 
the assessment, the owner of the property 
or any part thereof, without further denying 
in him all claim, title, or interest therein, is 
not such a denial as, by the revenue act (sec- 
tion 42), is permitted to be made, and it raises 
no issue as to the liahility, as sought in the 
action, of either defendant. 

People v. Pearis, 37 Cal. 259. 


336. When the answer denies that an 
election to authorize the tax was ever held, 
and upon the trial there was no attempt to 
prove the seo of an election, a nonsuit 
should be granted. 

People v. Castro, 39 Cal. 65. 


337. The payment of a tax can not be re- 
sisted on the ground that the property 
on which it was levied was not assessed at 
its true value. Que whose property is not 
assessed according to its true value must ap- 
ply to the board of equalization. 

People v. Whyler, 41 Cal. 351. 


Evidence. 


338. Though the assessment roll may 
be prima facie evidence of its contents, it 
is not conclusive in a proceeding directly based 
upon its correction: //eld, accordingly, inan 
action torecover a district school tax, that it 
was-error to exclude evidence offered by de- 
fendant to show that the assessment roll was 
simply copied from the assessment roll of the 
county, and that no assessment was in fact 
made. People v. Lansing, 55 Cal. 393. 


339. In any case, the duplicate assessment 
roll can only be corrected from data contained 
in the original roll, as made by the assessor; 
and when not so furnished, parol evidence 
is not admissible to supply its place. 

People v. Hastings, 34 Cal. 571. 


340. If it be shown that the land on 
which the tax was assessed did uot belong 
to the dafandant, but to other persons in 
the actual occupation thereof, holding the 
title under recorded deeds, the fact estab- 
lishes a legal fraud, which vitiates the entire 
assessment. People v. Castro, 39 Cal. 65. 


341. A defective assessment roll may be 
introduced in the trial of a tax sux, to show 
that the taxes were not legally assessed, but 
can not avail in a collateral attack on the 
judgment. Eitel v. Foote, 39 Cal. 439. 


342 In an action brought under the act 
of 1861, to recover a delinquent tax, if there 
is a defense interposed, it is necessary for the 
district at.orney to show by the delin- 
quent list or the original or duplicate assess- 
ment roll that a tax had been assessed 
and levied. The fact that the second sec- 
tion of the act provides that the defendant 
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shall not be alluwed to set up or show any 
informality in the levy or assessment asa de- 
fense does not obviate the necessity forsuch 
proof. People v. Waterman, 31 Cal. 412. ° 


343. If, in an action to recover a tax 
brought against a railroad company, the com- 
pany avers in its answer that its superin- 
tendent furnished the assessor with a writ- 
ten statement of the real ostate belonging 
to the company, the company can not, on the 
trial, be heard to dispute the authority of its 
agent to give a list of its property, nor to 
deny that the property contained in the list 
belonged to the company. 

People v. S. & C. R. Co., 49 Cal. 414. 


Judgment and Decree. 


344. Ina tax suit, a recital in the de- 
cree ‘‘that all the owners and claimants of 
the property have been duly suminoned to 
answer the complaint herein, and have made 
default in that behalf,” there being nothing 
contradictory to it in the record, is con- 
clusive, in a collateral proceeding, that the 
court acquired jurisdiction of the owner of 
the premises. — Eitel v. Foote, 39 Cal. 439. 


345. A recital in a judgment rendered 
for a tax on real estate, that all owners and 
claimants of tife property have been duly 
summoned to answer the complaint, and have 
mado default, is proof of those facts. 

Truman v. Robinson, 44 Cal. 623. 


346. The validity of a judyment in a tax 
suit must be tested by the same rules, and 
is subject to attack in the same miude, and 
by the same means, as a judyment in an 
action of any other class. 

Eitel v. Foote, 39 Cal. 439. 


347. A judgment, regular on its face, en- 
forcing a lien for a tax, and which the court 
had jurisdiction to render, will not be set 
aside in equity at the suit of the owner of 
the land taxed for irregularities in levyingand 
assessing the tax of which the purchaser had 
no notice. Stokes v. Geddes, 46 Cal. 17. 

348. The same rule applies to the sheriff ‘s 
certificate of sale made under a sale for the 
tax Id. 


349. Although the statute does not re- 
quire the assessed value of property to be al- 
leged in the complaint in an action to recover 
taxes; yet, if it is alleged, and the record 
shows that a judgment was rendered for a 
greater sum than the total amount of county 
and state taxes authorized to be levied by 
law, the judgment will be reversed. 
People v. Hastings, 26 Cal. 668. 
350. Where an action is commenced 
against a person alleged to be the owner of 
real estate, and the real estate, to recover 
judgment for taxes assessed on the same, and 
the court finds as a fact that the p-rson sued 
is not the owner of the real estate, and ren- 
ders judgment in his favor, but against the 
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real estate, and an appeal is taken by the 
person made defendant from the judgment in 
his favor, but not from the judgment against 
the real estate, he can not assign a; crrorany 
piece which affect the real cstate, and 
as the judgment docs not injuriously affect 
him, it will be affirmed. 
People v. Wilson, 26 Cal. 127. 
351. In suit against two on a joint as- 
sessment for taxes judgment may be ren- 
dered against one only of the defendants, if 
the other be not liable. 
People v. Frisbie, 18 Cal. 402. 


Injunction. 


352. In all cases involving simply the 
question of taxation the issue is strictly one 
at common law, and courts of equity can 
take no cognizance thereof; and in such case, 
to grant an injunction, is error. 

Minturn v. Hays, 2 Cal. 590. 
Peralta v. Adams, Id. 594. 


353. The fact that the asscssment for 
state and county taxes for 1855-6 in San 
Francisco county was not based on the valua- 
tion of the city asseesor, as required by the 
act creating the board of supervisors, passed 
in 1851, is not a sufficient ground for an ip- 
junction upon the collectiomof taxes, as the 
party could have 
equalization if aggrieved. 

Merrill v. Gorham, 6 Cal. 41. 

354. An injunction will not lie to restrain 
the collection of taxes due on property ua- 
less it be shown that the injury resulting 
from the collection, to the owner, would be 
irreparable. An avermentof this character 
must appear in the bill, and if denied, must 
be sustained at the hearing. 

Ritter v. Patch, 12 Cal. 298. 


355. A bill in equity will lie to restrain 
a sale of property for illegal taxes since a tax 
deed is made prima fucie evidence of title. 
Palmer v. Boling, 8 Cal. 388. 
Fremont v. Boling, 11 Id. 387. 
Overruling De Witt v. Hays, 2 Cal. 463, 
and Robinson v. Gaar, 6 Id. 275. 


356. Where an assessment and sale for 
taxes would be void, and the matters makk- 
ing them void do not appear on the face of 
the tax collector’s deed, but must be shown 
by intrinsic proof, and the deed upon its 
face would be prima facie valid, injunc- 
tion lies to restrain the sale. Id. 


357. Assuming that the revenue act of 
May 15, 1854, was repealed by the revenue 
act of April 29, 1857, then injunction does 
not lie to restrain a sale in 1860, for taxes 
assessed under the act of 1854, for the year 
1857, because the title of the property to 
be sold would not be clouded by proceed- 
ings under a repealed law of which eve 
citizen is presumed to have knowledge. Id. 


358. A tax-payer can not enjoin the col- 


in his list. 


lection of the tax upon the 
tice was not given of the meeting of the 
board, as required by law, unless he shows 
that there was error in the assessed value of 
his property to his prejudice. I 


applied to the board of: 
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lection of the tax due the county on the 
ground tha 
into the esses pected taxes assessc 

his pro i 

and collected, Fremont v. Early, 11 Cal. 361. 


t he has, in former years, See 
on 
rty which were illegally assossed 


359. A party seeking to enjoin the col- 


lection of tax assessed upon his property, 
upon the ground that the law provides for 
the meeting of the board of equalization for 
the correction of the tax list, and that the 
board did not meet as required, must show 
in his bill that there was error to be corrected 


Cowell v. Doub, 12 Cal. 273. 


360. Nor can such party enjoin the col- 
ground that no- 


361. There is no irreconcilable conflict be- 


tween the amendatory act of 1853 and the 
revenue acts of 1853 and 1854. The pro- 
vision that the sheriff going out of ofhice 
shall continue to collect the taxes coming to 
his hands before his term expired was in- 
tended to provide for the period intervening 
between October and March, the time of his 
settlement. Fremont v. Boling, 11 Cal. 380. 


362. In such case the party who is about 


to be injured by the sale of his property has 
a right to an injunction against the person 
ofiering to sell, to prevent the sale. 


Id. 
363. A court will not restrain a sale for 


taxes when it is apparent upon the face of 


the proceedings upon which the purchaser 


must rely to make out a prima facie case to 


enable him to recover under the sale, that 
the sale would be void. 
Bucknall v. Story, 36 Cal. 67. 


364. Courts of equity will not interfere by 
injunction to restrain the sale of property for 
delinquent taxes, unless it appears that 
the enforcement of the tax would lead 
to a multiplicity of suits, or produce ir- 
reparable injury, or where the property 
is realestate, and the sale casts a cloud 
upon the titls of the complainant. 

S. & L. Soc. v. Austin, 46 Cal. 415. 

365. An injunction will not be granted 
to restrain the collection of a tax bya 
sale of the property of the tax-payer. Be- 
fore a court of equity will lend its aid in such 
case it must be made to appear that, after a 
sale, a deed is about to be executed which 
will cast a cloud on the title. 

Houghton v. Austin, 47 Cal. 646. 

366. An injunction will not be granted to 
restrain the collection of a tax by a sale of 
the real estate of the tax-payer. 

Cc. P. R. Co. v. Corcoran, 48 Cal. 65. 


PAYMENT UNDER PROTEST. 


Sco Meck v. McClure, 49 Cal. 623. 
367. If the items of a person’s property 
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are assessed and valued separately, and some 
of the items are not liable to taxation, the 
tax collector can separate the legal 
from the illegal portion of the tax; he 
should receive the legal portion of the tax if 
tendered to him; and if he refuses to do s0, 
and the whole tax is paid under protest, the 
person taxed can recover from the collector 
that portion which is illegal. 

Bk. of Mendocino v. Chalfant, 51 Cal. 369. 


368. A tax collector is bound to know the 
limits of the district for which he was elected, 
and if he enforces the payment of a tax on 
property outside of said limits, a general 
protest against the payment of the same is 
sufficient to enable the party paying to re- 
cover it back. 

Mason v. Johnson, 51 Cal. 612. 


369. Proof that a tax was paid under a 
written protest before it became delin- 
quent, and before threats were made to sell 
property for its collection, is not proof that 
it was paid under duress. 

Bk. of Woodland v. Webber, 52 Cal. 73. 


370. It is not necessary fur a person pay- 
ing a tax under protest to state facts in the 
protest of which the tax collector has notice. 

Smith v. Farrelly, 52 Cal. 77. 


371. A tax paid under protest, after the 
delinquent list comes into the hands of the 
tax collector for collection, by sale of Tee 
erty, and after the publication cf the delin 
quent list, is paid under duress. Id. 


372 To enable one to recover backa 
tax illegally assessed, and paid under pro- 
test, it must appear that the tax was delin- 
quent, and that the officer to whom it was 
paid was armed with authority, real or pre- 
tended, to seize property, and threatened to 
do 80. 

Bk. of Santa Roea v. Chalfant, 52 Cal. 170. 


373. Where taxes have been illegally as- 
sessed, and the tax collector is about to sell 
the property for the taxes thus assessed, the 
tax can be paid under protest, and the money 
recovered back by action. 

Guy v. Washburn, 23 Cal. 111. 


374. Taxes, not justly due, and paid 
under protest, may be recovered back by suit 
against the tax collector. | 

Falkner v. Hunt, 16 Cal. 167. 

375. Assumpsit, when it will lie. 

McCarthy v. Pope, 52 Cal 561. 

376. In case of a payment of the whole 
tax a protest is not sufficient unless it 
specifies such illegal item among the grounds 
of illegality of the tax. 

De Fremery v. Austin, 50 Cal. 380. 


TAX SALE AND DEED. 
377. Property must at the time be 
liable for all the taxes for which it is 


sold; and where property was sold at one 
sale for both state and county taxes, added 


together in a single sum, and the county 
taxes were illegally levied, the entire sale 
was void. Hardenburgh v. Kidd, 10 Cal. 402. 


378. All the provisions of the statutes 
for the assessment of taxes, and for the sale 
of property for their non-payment, must, in 
their substance, be strictly pursued in or- 
der that a title acquired at such a sale shall 
be valid. Russell v. Mann, 22 Cal. 131. 


379. One of the prerequisites to the valid- 
ity of a tax sale is the authority under which 
the taxes are assessed. 

Norris v. Russell, 5 Cal. 249. 


380. Proceedings on tax sales are 
strictissimi juris, Ferris v. Coover, 10 
Cal. 632, affirmed. 

Kelsey v. Abbott, 13 Cal. 609. 


381. The principles applicable in other 
judicial sales are applicable to sales under 
judgments enforcing liens for taxes. 

Jones v. Gillis, 45 Cal. 541. 


382. When the assessment is not of an 
undivided interest in, but of an entire tract 
or parcel of land, the tax collector has no 
power or authority to sell an undivided 
interest therein for the non-payment of 
taxes. Roberts v. Chan Tin Pen, 23 Cal. 259. 


383. The owner of the property assessed, 
and in default of his doing so, the tax col- 
lector, has a right to designate at or before 
the time of sale any portion less than the 
whole tract which will be sold; but when 
this designation is made, the parcel sold 
must be particularly located by mctes and 
bounds in the general tract, so that the pur- 
chaser nay know its exact boundarics and 
what part of the tract remains unsold. = Id. 


384. If the description of the tract sold 
at the time of the sale is general, as ‘‘ four- 
teen feet’’ in a certain lot, the sale is void 
for uncertainty, and the defect can not be 
cured by inserting a proper description in 
the certificate of purchase or collector's ey 

Id. 

385. A party in possession of premises 
under sheriff's sale, and receiving rents and 
profits during the time for redemption, 
should, in equity, as between him and de- 
fendant in execution, pay the taxes assess- 
ed while he is so in possession. If the own- 
er does not pay them, then the statute re- 
quires the party in possession to pay. 

Kelsey v. Abbott, 13 Cal. 609. 

386. If, in such case, such party fails to 
pay the tax, permits the premises to be sold, 
and buys them in, he can derive no benefit 
fron the sale; except that, in equity, the 
amount paid would probably be considered 
an advance to the judgment debtor. And 
this, though the premises were bid in by one 
of two partners, while the possession, under 
the sheriffs sale, was by both partners. 
The duty to pay the tax was several, as well 
as joint. Id. 
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387. One who is under no legal or moral 
obligation to pay taxes is not precluded 
from purchasing at the tax sale, although in 
possession at the time the assessment was 
made or when the land was sold. 

Moss v. Shear, 25 Cal. 38. 


388. One whose duty it was to pay 
the taxes upon real property can not gain 
an advantage in respect to the title by 
allowing the same to be sold for taxes and 
buying it in himself, or buying it from a 
stranger who bought it at the sale. 

Moss v. Shear, 25 Cal. 45. 
Coppenger v. Rice, 33 Id. 408. 


389. Ata sale of land under execution of 

a judgment for taxes, it is competent for the 

sheriff to sell the same to the purchaser 

who will take the smallest quantity to 
pay the judgment and costs. 

Gillis v. Barnett, 38 Cal. 393. 


390. If a person is in possession of 
land, claiming the same as his own, it is his 
duty to pay the taxes, although he has 
no paper title, and is a trespasser; aud un- 
der such circumstances, he can not acquire 
an outstanding title by neglecting to pay the 
taxes and allowing the land to be sold for 
the same, and purchasing at the sale. The 
rule is tho same if the possession is such 
that it would give the possessor title by the 
statute of limitations. 

Barrett v. Amerein, 36 Cal. 322. 


391. A party against whom a tax is 
levied can not obtain any title to property 
by purchase of it at a sale for the payment 
of tue taxes which he should have discharged. 

Garwood v. Hastings, 38 Cal. 217. 


392. A party in possession, whose duty 
it is to pay the tax, can derive no advan- 
tage from a sale for the tax which he ought 
to have paid without a sale. Me oe 

| Reily v. Lancaster, 39 Cal. 354. 


393. A purchase of land at a sale of the 
same for taxes, by the agent of one who 
was in possession thereof, either by himself 
or his tenants, does not pass or otherwise 
affect the title to such land. 

Bernal v. Lynch, 36 Cal. 135. 


394. When the tax is valid, but the sale 
irregular, equity will not cancel the tax 
deed at the suit of the owner of the land, 
without a tender of the taxes to the pur- 
chaser. Hibernia Bk. v. Ordway, 38 Cal. 679. 


395. But where the purchaser of the tax 
title has made the purchase by collusion 
with the owner, with the view of defrauding 
a mortgage creditor of the owner, a tender 
of the amount of the taxes is not necessary. 


a. 

396. Such deed is not void because the 

purchase money at the tax sale was not 

paid to the sheriff until some time after the 
sale, provide:l the sheriff accepted of it. 

Anderson y. Rider, 46 Cal. 135. 
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397. A title acquired by a sheriff's deed, 
in pursuance of a sale for a delinquent tax, 
will prévail over a title acquired by a similar 
deed for the tax of the previoug year, even 
if the sale for the oldest tax was made after 
the sale for the later tax. Id. 


398. A sheriff's deed made under a sale 
for a tax, in pursuance of a judgment en- 
forcing the lien of the tax, is not void be- 
cause the property sold, being sevcral lots 
in the city, was assessed in soiido, and not 
each lot separately. Id. 


399. A purchaser of land at a tax sale, 
made under a judgment enforcing a lien for 
a tax, which judgment is regular on its face, 
is not affected by any matters outside the 
judgment of which he had no actual notice. 

Stokes v. Geddes, 46 Cal. 17. 


400. If land be sold for taxes, a part of 
which are valid and a part illegal, the whole 
sale and the tax deed will be void. 

Wills v. Austin, 53 Cal. 152. 


401. Houghton v. Austin, 47 Cal. 646; 
and Wills v. Austin, 53 Id. 152, affirmed. 
Harper v. Rowe, 53 Cal. 233. 
402. If a sale of land for a delinquent tax 
is made for a sum in excess of the tax and 
legal costs, the sale is void, unless the excess 
is less than the smallest fractional coin au- 
thorized by law. 
Treadwell v. Patterson, 51 Cal. 637. 


403. A sale of land for taxes to the 
highest bidder in one parcel, and not to the 
person who would take the smallest or least 
quantity of the land and pay the tax due, is 
illegal, and a deed given in pursuance of it 
is absolutely void. 

Hewell v. Lane, 53 Cal 213. 


404. A sale of land for a sum in excess of 
that authorized by law is void. 
Harper v. Rowe, 53 Cal. 233. 
405. Section 3803 of the political code, 
authorizing the tax collector to include 
interest on the delinquent tax at the rate of 
two per cent. per month, does not apply toa 
sale made by the tax collector to collect a 
delinquent tax in the first instance. Id. 


406. The acts of March 28th and 30th, 
1874, did not have the effect to validate tax 
sales void under the law as it existed when 
the sales were made, for the reason that 
property can not be taken ‘‘ without due pro- 
cess of law.” Id. 


407. If a tax sale is absolutely void, 
the payment of the tax by the purchaser 
stands on the footing of a voluutary pay- 
ment, not made at the request of the owner 
of the land, and which a court of equity will 
not require him to refund. Id. 


408. Where an action had been com- 
menced in due time to entorce the collection 
of a street assessment in San Francisco, and 
a third party subsequently procured a tax 
decd to the premises: feld, that under the 
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revenue law, as amended in 1850, the decd 
ex-inguished the lien for the street as- 
seasment. Dougherty v. Henaric, 47 Cal. 9. 


409. Asa general rule, a sale and convey- 
ance in due form for taxes extinguishes ail 
prior liens, whether for taxcs or otherwise. 

Id. 


410. The title acquired by the later sale 
for taxes must prevail over that acquired by 
a sale for taxes of a prior ycar. 

Chandler v. Dunn, 50 Cal. 15. 


411. A deed of land executed by an offi- 
cer under a sale male on a judgment en- 
forcing a lien for a tax can not be held to 
have an effect, which the statute under 
which the judgment was rendered says it 
shall not have. Such deed is not, therefore, 
conclusive evidence of title against one 


‘who paid the tax and was not a party to the 


judgment. Mayo v. Haynie, 50 Cal. 70. 

412. A judgment in an action in rem 
to enforce a lien on land for a tax can not 
be held to enlarge tho operation of the deed 
given by a sheriff under a sale on the judg- 
ment, beyond the limitations of tho statute 
by force of which the judgment was ren- 
dered. Id. 


413. If a sheriff sells land on a judgment 
seater | the lien of a tax, and the pur. 
chaser does not pay the price bid by him, 
until five mouths after, and tho sheriff 
then gives hima certilicate of sale bearing 
date the date the sale was made, and at the 
end of six months from the day of sale gives 
him a deed, and there was no stipulation for 
a credit between the sheriff and the pur- 
chaser, the deed is not void, but passes 
the legal title. | Maina v. Elliott, 51 Cal. 8. 


414. If the statute directs the officer who 
sells land under a judgment for delinquent 
taxes to sell the smallest quantity that 
any purchaser will take and pay the jud.:- 
ment for the tax and costs, a deed of the 
ofiicer who made the sale, which recites that 
he has soi the premises to the grantee who 
was the highest bidder therefor, is void and 
conveys no title. 

Carpentier v. Gaun, 51 Cal. 193. 

415. A deed of land under a tax sale is 
only prima ficie evidence that po re- 
demption had been effected; and the party 
who makes the redemption may, in cjectment 
on the title acquired by the deed, prove that 
a redemption was effected. 

Cooper v. Shepardson, 51 Cal. 298. 


416. In the absence of a statute declaring 
that the recitals in a tax deed shall convey 
the title to the land therein described, and 
shall be prima facie evidence of title, the 
burden is cast on the party claiming under 
the deed of proving that the recitals are truce. 

Picrce v. Low, 51 Cal. 580. 
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querft taxes, are not published as required 
by the statute of 1859, the defendant may, 
under said statute, avail himself of the same 
as a efense in an action of ejectment brought 
against him by one claiming under a tax 
deed. Tully v. Bauer, 52 Cal. 487. 


418. It is the general rule that a grantee 
under o tax ted. valid on its face, is not 
affected in any of his rights by recitals in 
the sheriff’s return of the tax sale contra- 
dicting the recitals in the deed. 

Hewell v. Lane, 53 Cel. 213. 


419. Where the statute prescribes the par- 
ticular form of a tax deed, the form becomes 
substance, and must be strictly pursued, 
or the deed will be void. 

Grimm v. O’Connell, 54 Cal. 522. 

420. If a tax deed recites a void asse3s- 
ment, it is void, and it can not be shown 
that there was in fact a valid assessment. 
The plaintiff must recover, if at all, on his 
tax deed, supported by evidence of the rezu- 
larity of the prior proceedings, if the same 
are attacked. Ho can not recover on the tax 
roll or delinquent list. Id. 


421. Under a judgment in a tax suit, in 
favor of the people against an undivided 
interest, equal to fifty-five thousand three 
hundred and forty-four acres, in certain real 
estate, the sherilf sold an undivided interest, 
equal to five thousand acres, for the amount 
y the judgment and costs, including in tho 
latter fifty cents for filing with the recorder 
a duplicate certificate cf sale, the intercst 
sold being the smallest undivided interest 
that any purchaser would take and pay the 
amount demanded. In an action to quict 
title, brought by the original owner of the 
land against defendants holding under the 
sale: Jel, first. that the provision of section 
8 of the act of May 12, 1862 (Hitt., art. 6479), 
that no moro of the property should be sold 
than was necessary to pay the judgment and 
costs, authorized the sheriff to include the 
accruing costa in the amount for which the 
sale was made, and that the fifty cents for 
filing the duplicate certificate of sale was 
rightly charged; and, second, that the prop- 
erty assessed and directed to be sold, being 
an undivided interest, a specific tract could 
not be sold, and the sheriff was therefore 
authorized to sell an undivided interest; he/d, 
Jurther, objection being made to certain re- 
citals in the sheriff’s deed, that, as the stat- 
ute did not provide for the form of the deed 
in such cases, the objectionable matter was 
mere surplusage, and did not affect the va- 
lidity of the deed. 

Ilarper v. Rowe, 55 Cal. 132. 

422 A void tax deed can not be made 
valid by proof of a valid assessment. 

Hearst v. Ezglestone, 55 Cal. 365. 

423..A tax deed for state taxes purport- 


417. If ». delinquent tax list, and time | ing -to have becn levicd for the fiscal year 
and place of sale of property for the delin- | 1872-3, when, under the decisions of the 
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supreme court, there was no valid law au- 
thorizing a state tax to be levied for that 
year, would be void on its face, so far as it 
related to the state tax. 

Wills v. Austin, 53 Cal. 152. 


424. The defendant can not, in cjectment, 
for the purpose of defeating title acquired by 
a sheriff's ved executed under a sale made 
on a jud-mnent foreclosing a lien for taxes, 
avail himsclf of defects in the assesament 
roll, of which the purchaser had no 
notice when he purchased, and which, if 
they had been shown in the tax suit, would 
have defeated a recovery. 

Jones v. Gillis, 45 Cal. 541. 


TAX DEED. 
Generally. 


425. Public land of the United States 
can not be sold for taxes; and plaintiff in 
ejectment for such land can not recover on a 
tax deed. If the tax was for improvements 
on the land, and if such tax was proper, then 
the decd should show this, and nut a sale of 
tie fee, or a taxing of the land itself. 

Hall v. Dowling, 18 Cal. 619. 


42G. The sheriff’s deed, executed under a 
judicial sale for taxes, is not prima facie or 
conclusive evidence of his power to sell; but 
his power to sell, to recite a sale in his 
dced, and to make the decd, must be prov- 
ed by tie judzment and exccution. 

People v. Doe, 31 Cal. 220. 


427. To sustain a title by virtue of a tax 
collector’s deed, it has, by the best author- 
ities, bcen held that every prerequisite to 
the exercis2 of the p wer of sale by the 
officer must be shown to have been accom- 
plished. Norris v. Russell, 5 Cal. 249. 


423. By the doctrine of the common law, 
a party claiming under a tax deed must show 
that all tue requirem snts of the law, from 
the first to the last, have been complied 
with. Though the statute has altered the 
rule, and made the deed prima facie evi- 
denco of the conveyance of all the title of the 
delinquent, 1¢ does not dispense with the 
necessity of the ofiicer reciting in the deed 
the authority under which he acted. The 
deed has no validity as an independent con- 
veyance. It depends upon the statute, and 
if, by any of its recitals, it appears that any 
matcrial requisition of the law has been 
omitted, the deed is void. 
Ferris v. Coover, 10 Cal. 589. 


429. The tax collector’s deed, under the 
act of 19854, would show the facet that taxes 
were assessed, and the time an:l the amount 
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430. A tax deed depends for its validity 
upon a lawful assessment. 
Braly v. Seaman, 30 Cal. 610. 


431. The prima facie evidence of title 
furnished by the recitals of the tax deed is 
overthrown by showing that the assessment 
was ilegal. Bidleman v. Brooks, 28 Cal. 7: 


b ane 
432. A tax collector's dee:l, to be evidence 
of title, must be made in pursuance of a 
law giving it that effect; and where lands 
were sold tor taxes assessed under the act of 
185-4, and the deed was not made until after 
the passage of the act of 1857, repealing the 
act of 1854, assuming that it does so repeal, 

the deed is not evidence of title. 
Burr v. Hunt, 18 Cal. 303. 


433. Our statute makes tax collectors’ 
deeds prima facie evidence of title. 
Norris v. Russell, 5 Cal. 249. 
434. A deed cxecuted by a collector of 
taxes for property sold for non-payment of 
taxes, which recites generally that the 
property was duly assessed, and that the 
taxes were levied upon it according to law, 
is prima facie evidence of title in the grantee, 
and is entitled to be received in evidence as 
such without any further proofs. 
O’Grady v. Barnhisel, 23 Cal. 287. 


435. A tax deed properly acknowled 
is admissible in evidence without further 
proof. Wetherbee v. Dunn, 32 Cal. 106. 


436. The fact that a tax deed is prima 
facie evidence of certain facts makes it none 
the less obligatory to comply strictly with 
the law. The deed simply shifts the burden 
of proof. Kelsey v. Abbott, 13 Cal. 609. 


437. The statute which makes a tax deed 
prima facie evidence of the transfer of the 
title of the dclinyuent, applies only to 
deeds cxecuted upon a sale for taxes levied 
subsequeat to its passage. <A tax dced 
exccuted previous to the passage of the 
statute is not admissible as evidence of 
title without proof that all the requirements 
of the law authorizing its execution hal 
been complied with. 

Keane v. Cannovan, 21 Cal. 291. 


438. If the certificate of sale of property 
for taxes is made to ‘‘ Michacl Dundon,” and 
the deed under the certificate is made to 

| ‘**Patrick Michael Dundon, Jr.,” and it ap- 
cars in proof that there were two persens, 

| Michael and Patrick Michael, and there is 
no evidence that Patrick Michael acquired 
the right of Michael by assiznment, the deed 
is not admissible in evidence without proof 
that the two names are for the same person. 
McMinn v. Whelan, 27 Cal. 300. 


439. A tax deed executed by a sheriff as 


of the assessment. And if it appeared that | tax collector, by his under sheriff, is noi 


property was sold in 1869, for taxes assessed 
ae tne act of 1S54, and duc in 1$57, the 
hallity of the sale would be shown on the 
face of the deed. Burr v. Hunt, 15 Cal. 303. 


admissible in evidence, and vests no title in 
| the grantee. Lathrop v. Brittain, 30 Cal. 680. 
440. One who is under any Iegal or moral 

, obligation to pay taxcs can not, by neogiect 
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ing to pay the same and allowing the land to 
be sold in consequence of such neglect, add 
to or strengthen his title either by pur- 
chasin at the sale himeclf or by suffering a 
stranger to buy and then purchasing from 
him. Moss v. Shear, 25 Cal. 38. 


441. One who is in possession of land, 
claiming it as his, when it is assessed for 
taxes, can not, by failing to pay the tax and 
allowing the land to be sold for the same, 
and becoming the purchaser, and obtain- 
ing a sherili’s dced, acquire a title to it. 

McMinn v. Whelan, 27 Cal. 300. 


Recitals in. 


442. Thc description of property in a tax 
deed must be certain of itself, and not such 
as to require cvidenco aliunde to make it 
certain. Keane v. Cannovan, 21 Cal. 291. 


443. A tax deed in which the property is 
described as follows: ‘‘A lot on Dapont 
strect, one hundred and thirty-seven fect 
and six inches from the north-west corner of 
Washington street, with the improvements 
thereon, 12x100,” is void for uncertainty of 
the description. Id. 


444. Neither an assesment for taxes nor a 
tax deed is necessarily void because, in de- 
scribing the land assessed, a false call has 
been inserted in the description in the assess- 
ment roll or tax deed. 

Bosworth v. Danzien, 25 Cal. 296. 


445. If the description cf the land as- 
sessed is definite and accurate in the assess- 
ment, and is inserted in the tax deed, and 
the purchaser at the sale buys a portion of it 
for the taxes and costs, such description in 
the tax decd of the portion sold as will en- 
able its boundaries to be dctermined by ex- 
trinsic evidence, applying the description in 
the decd to the land, is sufficient. 

Bruna v. Murphy, 29 Cal. 326. 


446. A tax deed which describes the prop- 
erty conveyed as ‘‘Block No. 25, less a lot 
belonging to Bryant, 70 by 137), in the 
south-ca:terly corner,” is not void on the 

und that the description of the premises 

i3 insuflicient, nor because it was assessed by 
that description. 

Wetherbee v. Dunn, 32 Cal. 106. 

447. It is not necessary in the recitals 
in a tax deed, given for land sold for the 
taxes of 1857-8, to state in what manner the 
tax had been levied or the rate of taxation, 
nor for what amount the land was assessed 
by the assessor, nor that a certificate of sale 
was filed with the county recorder. Id. 


448. It was not necessary under the 
revenue act of 1854, to recite in a tax deed 
the variou3 acts showing a compliance on 
the part of the revenue ollicers with the sev- 
eral conditions of the statute. These acts, 
if inserted in tho deed, are prima Jacie evi- 


dence; but if not inserted may be proved 
aliunde. Moss v. Shear, 25 Cal. 38. 


449. It is n-t necessary that a deed for 
taxes recite each act of the ollicers in mak- 
ing the assessment and levying the tax, ete., 
but a general recitation of tie conclusions 
resulting from those acts is suflicient. 

O’Grady v. Barnhisel, 23 Cal. 287. 

450. Such a deed is prima facie evidence 
that all the proceedings in relation to the 
tax wero regular and in accordance with 
law, and the burden of showing that any 
irregularity occurred is thrown upon the | 
one asserting its invalidity. Id. 


When Void. 


451. A tax deed executed in 1860, for 
land sold for taxes, is void if the assessment 
shows that there was not auy cash valua- 
tion of the lot which the deed purports to 
convey. Hurlbutt v. Butenop, 27 Cal. 50. 


452. If the property is not listed and 
assessed for the purpose of taxation, the tax 
deed conveys no title. 

People v. Hastings, 29 Cal. 449. 


REDEMPTION. 


453. After a sale of lands under a judg- 
ment recovered for taxes a redemption Cai 
not bo made by paying a portion of tho 
bid equal to tho interest of the redemption 
in the parcel sold. 

People v. McEwen, 23 Cal. 54. 


454. If the land is sold in separate parcels 
by the oflicer, a redemption of distinct par- 
ccls can only be made by paying the whols 
sum bid on any distinct picce sold Be aaa 

455. Third persons have no right to in- 

uire from what source a redemptioner gets 
the money he proposes to usc to cfifect a re- 

demption he is cutitled to make. 
Seale v. Doane, 17 Cal. 476. 


456. Where a party purchased property at 
sheriff's sale, and on an attempt by the own- 
er to redeem from him, he objects that the 
umount tendered for redemption 13 not 
enough, because not including certain taxes 
he has paid on the property: //eid, that he 
must show that the taxes were lIcyally as- 
sessed and paid, and were a charge on the 
property before or at the time of the re- 
demption; and the tax collector’s receipts 
are not sufficient proof. dd. 


457. Where an entire tract of land hes 
been sold on a judgment recovered against 
the same, or the owner thereof for taxcs, the 
owver of an undivided iatcrest in the 
land can not redeem his undivided portion 
from the eale, by a payment of lis propor- 
tion of the judgment and costs. 

Mayo v. Marsiall, 23 Cal. 594. 


458. The purchaser at sheriffs sale of land 
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sold on execution issued on a judgment re- 
covered for taxes is not entitled to receive 
the rents and profits during the period al- 
lowed for redemption. 

Mayo v. Woods, 31 Cal. 269. 


459. Where lands are thus assessed to 
several persons jointly hy the revenue law of 
1860, the cwner of an undivided portion 
may pay his proportion of the tax and 
thus release his portion of the land from the 
lien of the tax; but unless he makes this 
payment before a sale is made of the land 
under a judgment recovered for the tax this 
right is gone, and a redemption can only be 
etlected by a payment of the entire judgment 
and all charges. 

People v. McEwen, 23 Cal. 54. 


460. Section 3779 of the political code, 
requiring the purchaser ata tax sale to re- 
convey upon “payment of the purchase 
money and {fifty per cent. added thereon,” 
does not apply to a void sale. 

Iiarper v. Rowe, 53 Cal. 233. 


461. A judgment debtor may redeem by 
paying the purchaser the amount of his pur- 
chase, with twelve per cent. thercon, to- 
sether with the amount of taxes, etc., paid 
by the judgment creditor. He is not obliged 
to pay other liens which the purchaser may 
have on the property. 

Sharp v. Miller, 47 Cal. &2. 


462. A person redeeming from a tax sale 
mado by the collector of taxes, under a judg- 
ment recovered fur the tax, must pay the 
whole amount of the judgment, even if he 
own only an undivided interest in the land; 
but the payment does not redeem any land 
other than that which the redemptioner 
‘owned at the time of the tax sale. 

Quinn v. Kenney, 47 Cal. 147. 


463. If 2 purchaser of land at a sale made 
bya sheriff for delinquent taxes does not pay 
tho price bid until five months after the sale, 
and then receives a sheriff's deed at the ex- 
piration of six months from the time of sale; 
although the sheriffs deed conveys the legal 
title, yet a court of equity will recognize the 
right of the owner to redecm at any time 
within six months from the day the pur- 
chase moncy was paid, and will compel 
the sheriff's grantec to convey the leyal title. 

Maina v. Elliott, 51 Cal. 8. 

464. If sufficient money is paid to the 
county treasurer to redeem land sold for 
taxca, and the payment is made for the pur- 
pose of effecting a redemption, and a receipt 
is taken, the redemption is effected, even 
if the receipt is not filed with the recorder, 
and recorded by him. 

Cooper v. Shepardson, 51 Cal. 298. 


465. If land sold for taxes is redecmed, 
the redemption has the effect of defeating ao 
deed afterwards given to the purchaser, Id. 


456. In an action by a minor to rcdeem 


from a tax sale, brought after the deed has 
been executed by the tax collector, the prop- 
er decree, if the purchaser at the tax sale has 
not conveyed or incumbered the property, is, 
that he convey the same to the plaintiff, and 
if such purchaser brinyintocourt and tender 
to the plaintiff such deed, the court may de- 
cree that the plaintiff accept it, and recover 
costs. Quinn v. Kenney, 47 Cal. 147. 


LOCAL TAXATION. 


467. The act of 1860, authorizing suit to 
be brought for the unpaid taxes of the years 
1858 add 1859 in the city and county of Sac- 
ramento, and probibiting the defendants 
from setting up in defense, any formality 
in the levy or assessment of the tax, and 
making duly certified copies of the delinquent 
tax list, or the oriyinal or duplicate assess- 
ment rolls, evidence of the delinquency of 
the property assessed, of the amount of taxes 
due and unpaid, and that all the forms of 
law in relation to the levy and assessment 
have been complied with, is constitutional. 

People v. Seymour, 16 Cal. 332. 


468. Such a law making the assessment 


prima facie proof, merely affects the remedy, 
and is not therefore liable to any constitu- 
Id. 


tional objection. 


469. Nor is the act unconstitutional be- 
cause it compels the delinquent, if sued, to 
pay costs and a percentage by way of attor- 
ney fees in addition to the tax assessed. Id. 


470. Nor isit any constitutional objection 
to the act that the delinquent tax list for 
1859 was not properly published. The 
page to pay the tax assessed preceded 
the publication of the delinquent list, and 
suit, under the act of 1860, is based upon 
that liability. Id. 

471. An assessment made by an assessor 
elected by the qualified electore of the 
city and county of Sacramento is not a 
sufficient basis for the levy of a tax in the 
city of Sacramento for city purposes. 

People v. Hastings, 29 Cal. 449, 


472, It was unnecessary that the ordi- 
nance levying the tax in this case should 
provide for adding to or modifying the as- 
sessment of 1860, the act itself having pro- 
vided for the correction of the list. 

Kelsey v. Nevada, 18 Cal. 627. 

473. Held, further, that if a party objects 
to the tax on the ground that notice was not 
given, as required by law, for the meecing 
of the board of equalization, he must show 
error in the assessed value of lis property to 
his prejudice. “Id. 


474. The charter of the city of Marysville 
contains this clause: ‘f'The comimnon council 
shall have power within the city to construct 
a bridge across the Yuba river at the 
southern extremity of the public plaza, or to 
authorize the construction upon cuch terms 
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as to a division of the proceeds from the 
tolls as may be just, and to regulate the 
rates of toll.” Under this clause, an ordi- 
nance was passed granting Eaton & Smith 
the franchise of constructing a bridge, the 
grant to last twenty-five years, they pay- 
ng the city nel as cent. of the gross tolls. 
They construc the bridge, and subse- 
quently assigned all their interest in it and 
the franchise to plaintiff, who has regularly 
paid over the five per cent. The city now 
assesses a tax on the bridge as the prop- 
erty of plaintiff: Held, that plaintiff has a 
taxable estate in the bridge, and that the 
tax is valid; that the city is not the present 
owner of the bridge, but has only a rever- 
sionary interest. 
Fall v. Marysville, 19 Cal. 391. 
475. Held, further, that the objection that 
the bridge has been assessed at its full value 
does not affect plaintiffs right to maintain 
this suit to enjoin the collection of this tax, 
but only goes to the amount of the tax, and 
not to its validity; and that the only remedy 
of plaintiff was to apply for a reduction of 
the tax. ; Id. 


476. The property was not taxable beyond 
plaintiffs interest in it; and, in legal effect, 
the tax assessed amounted to nothing more 
than a tax upon such interest. Id. 


477. The revenue act of 1860 repealed 
the act of ae 1858, concerning the col- 
lection of poll taxes, etc., in the county of 
Sierra; and under the provisions of the rev- 
enue act of 1861, the aheriff of that county 
is the collector of poll and license taxes, 
as well as the tax on property. ~ 

People v. Grippen, 20 Cal. 677. 

478. The thirty-seventh section of the 
act of April 6, 1863, authorizing a special 
tax for school purposes to be levied in any 
school district in this state, is not repealed 
as to the couaty of San Mateo by section 
9 of an ‘‘act to define and limit the compen- 
sation of officers and reduce public expenses 
in the county of San Mateo,” passed February 
6, 1864, nor by section 12 of an ‘‘ act to pro- 
vide for the continuance and election of a 
board of supervisors in the county of San 
Mateo,” etc., approved March 24, 1864. 

People v. 8S. F. & 8. J. R. Co., 28 Cal. 254. 


479. Under the act of April 3, 1860, 
** providing for the collection of delinquent 
taxcs in the city and county of Sacramento,” 
where several lots are assessed to unknown 
owners by fictitious names, and suits are in- 
stituted for the collection of the several 
taxes, there is no valid objection to having 
one affidavit for, and one order of pub- 
lication of summons, apply to the sev- 
eral cases. In such case, the publication of 
one summons gives the court jurisdiction in 
cach case. Moss v. Mayo, 23 Cal. 421. 

480. In such case a judgment rendered 
becomes a lien only on the property of the 
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person inst whom it is rendered; and 
where no judgment is rendered either against 
the real owner by name or the fictitious per- 
son representing such real owner, a court of 
equity will enjoin the purchaser from dis- 
possessing the real owner by a writ of as- 
sistance obtained under the tax deed. Id. 

481. A special tax for school purposes 
can only be fovied after the enon has been 
submitted to the qualificd electors of the dis- 
trict in the manner  pasanarn out by the stat- 
ute. People v. Castro, 39 Cal. 65. 


482. A tax levied on the property of a 
given district, to pay for a local improve- 
ment, which is assessed upon the parcels of 
property in the district, in proportion to the 

nefits cach parcel derives from the work, fs 
unconstitutional. Such tax must be levied 
on all property according to its value. 

People v. Whyler, 41 Cal. 351. 

483. Pro sold for taxes must at the 
time of sale be liable for the entire amount 
of tax for which it is sold, or the sale will be 
void. Bucknall v. Story, 36 Cal. 67. 


484. A purchaser under a tax sale for 
widening Kearny street, in San Francisco, in 
order to recover the land, must introduce 
in evidence, not only his deed, but the as- 
sessment, and must show the regularity of 
all the proceedings. Id. 

485. The twenty-second section of the act 
incorporating the city of Oakland does not 
abridge the ordinary remedy by suit for the 
collection of delinquent taxes, but was in- 
tended to afford an additional, summary, and 
effectual remedy for its collection. Id. 


486. If the property of a district is taxed 
to build levies to protect it from overflow, 
the fact that land which is injured by the 
levee is assessed at its former value, and land 
benefited by the levee is also asscssed at its 
former value, does not render the tax liable 
to the objection of want of equality and uni- 
formity. People v. Whyler, 41 Cal. 351. _ 


487. A charge imposed on all the property 
of a district, to be used in constructing 
levees to protect the district from overflow, 
is a tax, and not an assessment. Id. 

488. The fact that levees built to protect 
the land of a district from overflow injure 
some of the land instead of nee it does 
not render the tax unequal or void for want 
of uniformity. Id. 

489. A tax on the property in a townshi 
for a township road fund, must be ass 
by an assessor elected by the electors of 
the township. 

People v. Sargent, 44 Cal. 430. 

490. A county assessor can not assess 
the property of a township for a tax levied 
on the township property, to raise a fund 
for township purposes. Id. 

491. The act incorporating the city of 
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unconstitutional, in so far as it delegates to 
the state board of equalization the risht to 
fix the rate of taxation, ‘‘after allowing for 
delinquency in the collection of taxes,” be- 
cause it is a delegation of legislative power 
to said board. 

Houghton v. Austin, 47 Cal. 646. 
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Placerville granted to the common council 
the right to levy and collect certain taxes, 
and constituted the city marshal ex officio 
collector of taxes, and made it his duty to 
receive and collect all taxes due the city, 
authorized the sale of the property of delin- 
quents for taxes due the city, and further 
enacted that the manner of ara and col- 
lecting taxes, and proceedings for the sale of 
property in cases of delinquency, should be 
regulated by ordinance. The common coun- 
cil enacted by ordinance a mode of collecting 
delinquent taxes remaining unpaid after a cer- 
tain date, whereby the entire duty was de- 
volved upon the city attorney, an the serv- 
ices of the city marshal dispensed with: 
jield, that the ordinance prescribing such 
mode was void, because in conflict with said 
incorporation act. 

Placerville v. Wilcox, 35 Cal. 21. 


492 An assessment for a special school 
tax must be made by an assessor elected 


by the qualified electors of the school district. | Exzcur1ons, 256, | Tax CoLLEcroR, 1. 
People v. White, 47 Cal. 616. ; 362. Treaty, 10. 
493. A tax for school purposes mast: be NJUNCTION, 175. Welt oF ASSISTANCE, 
based upon an assessment made by an as- INTERVENTION, 29. 22, 28, 29. 
scssor elected by the qualified electors of the JURISDICTION, -04, 
achool district. 105, 172-175. 
People v. 8. & C. R. Co., 49 Cal. 414. 
494. If an ordinance of a city council, in- 
corporated under the act of 18950, requires @ 
complaint to be filed, and personal notice 
in writing to be given to a tax-payer before TAX COLLECTOR. 


the board of eqalization can raise the as- 
sessed value of his property, such complaint 
must be filed and notice given before such 


value can be raised. 
Los Angeles v. L. A. W. Co., 49 Cal. 638. 


495. If a board of equalization raises the 
assessed value of the property of a tax-payer 
without having acquired jurisdiction to do 
so, the apie Aa must still pay a tax upon 
the value of his property as assessed. Id. 


496. School district taxes can not be 
jm posed unless the provisions of the political 
code relating to the same are substantially 
complied with. People v. Seale, 52 Cal. 71. 


497. If an act creates a district within 
a county, and authorizes the supervisors to 
levy a tax upon the a anh therein for the 


1. It is not necessary, before introducing & 
tax deed in.evidence, to prove that the per- 
son by whom it was executed held the othce 
of tax collector at the time when the salo was 
mace. Wetberbee v. Dunno, 32 Cal. 106. 


2. The constitution affixes no period of 
tenure to the office of tax collector, nor 
does it provide any mode of appointment. 
So far as this office exists in the incumbent, 
it is an office created by legislative act. The 
legislature may direct how it shall be filled, 
and how its duties shall be discharyed. 

Attorncy-general v. Squires, 14 Cal. 12 


3. A tax collector has power to contract 
for publishing the delinquent list of tax- 
yers, so as to bind the county for payment 
of the price. He is the agent of the county 
in this respect, and, for any reasonable cxer- 
cise of that agency, the county is responsible. 
Randall v. Yuba Co., 14 Cal 219. 


4. And where he did so contract with 
plaintiffs, who publish the lst and sue the 
county for the price, the fact that the tax 
collector had assented to a contract pre- 
viously made, or attempted to be made, by 
the supervisors with another party. for pub- 
lishing the list, is not enough to affect plaint- 
iffs, if they had no notice of it; and evidence 
of such assent was properly ruled out. Id 

5. No provision is to be found in the con- 


purpose of building a ridge, the property 
within the district can not be assessed for 
the tax by an assessor elected by the county, 
nor can the tax be collected by a collector 
elected by the county. 

Smith v. Farrelly, 52 Cal. 77. 


498. A tax for local improvement levied 
upon the property within a district created 
by an act of the legislature, is not an as- 
sessment within the meaning of that term 
as employed in article XI, section 18, of the 
constitution. Id. 

499. Scction 3666 of the political code is 
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-etitution under which the sheriff, as sheriff, 
may perform the duties of tax collector. 
Lathrop v. Brittain, 30 Cal. 680. 
6 The sheriff acquires his authority to 
act as tax collector, in those counties where 
he so acts, under the revenue act of 1857, 
which invests the person elected to the otfice 
of sheriff with another distinct office—that of 
tax collector; and though he is clected, ¢o 
nomine, sheriff, he is, in fact, also elected to 
the office of tax coilector, and the two offices 
are distinct. Id. 


7. The law authorizing sheriffs to act as 
tax collectors does not authorize the sheriff 
as tax collector to appoint an under tax 
collector, wherefore the under sheriff can 
not perform the duties of tax collector. Id. 


8 The legislature has the power to enact 

a law directing the collector of taxes for a 

county to pay one-half of the compensation 

allowed him by law for the collection of the 

game into the county treasury for the benefit 
of the general fund. 

Solano Co. v. Neville, 27 Cal. 465. 


9. If the statute allows a collector of taxes, 
for his own use, a percentage for collections 
of state tax, and also a percentage on the 
amount of county tax collected, and pro- 
vides that he shall pay the percentage al- 
lowed him on the county tax into the county 

fund, and that it shall become a part 
of said fund, the collector can not claim tho 
rcentage to be paid into the salary fund as 

is own fecs or property. 
Donahue v. El Dorado Co., 49 Cal. 248. 


10. If a tax is not illegal and void, the 
facts that the person taxed paid it to the 
tax collector under protest and to avoid a 
threatene: sale of his property for the same, 
and that such person has commenced, or is 
about to commence, a suit against the tax 
collector to recover it back, are not sufficient 
reasons why the tax collector should fail to 
pay the money into the public treasury at 
the time required by law. 

People v. Austin, 46 Cal. 521. 


21. So long as the tax collector retains 
taxes and assessments (outside land taxes 
and assessments) it is his duty to pay the 
same to the unsuccessful litigant, and he 
will not be allowed to set up as a defense 
that the city and county of San Francisco is 
the proper party to be sued. 

Randall v. Austin, 46 Cal. 54. 

12. It is the duty of a tax collector, under 
the code, on the first Monday in each month, 
to pay to the county treasurer ali money 
collected by him as taxes for the state and 
county, even if the tax is illegal and the 
money is paid to the collector under protest. 

San Francisco v. Ford, 52 Cal. 198. 

13. A tax collector elected for a city 
can not collect the taxes of an adjoining 
town, cven if it has, after his clection, and 


after the levy of the tax, been annexed to 


the city. ason v. Johnson, 51 Cal. 612. 
ManpatTe, 34, 73. SaLaRgrgs, 5-7. 
Orrice, 53, 89. SHERIFF, 1-3. 
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\ 


TAXATION, 31. 


TAX DEED. 
Duress, 5. Qvietine TItTLe. 12, 
EsectmgntT, 201. 13. 
EXEcorTIOoN, 410. TAXATION. 
PLEADING, 1330. 
TAX SALE. 
Estorrx1u, 55. | TaxarTton, 78. 
TAX TITLE. 


PRINCIPAL AND 
AGENT, 37. 


Common CaRRIER, 
57-60. 
Const. Law, 259. 


THNANT. 


ADVERSE PossEssION, | LANDLORD AND TEN- 
36, 59. ANT, 


TENANTS IN COMMON. 


1. Wuo ABE TENANTS IN ComMON. 

. RELATIONS WITH EacH OTHER. 

. RELATIONS WITH THIRD PERSONS. 

. ACTIONS BETWEEN. 

. POSSESSION BY ONE. 

. OvustER OF A TENANT IN COMMON BY 
H1s CoO-TENANT. 


57. What Amounts to an Ouster. 

60. What does not Amount to an Ouster. 
68. Must be Proved. 

70. Must be Found. 

72. Damages for. 


1476 TENANTS IN COMMON. 


WHO ARE TENANTS IN COMMON. 


. dL. The books do not afford any instance in 
which the right to hold land as tenants in 
common, either with themselves or with 
natural persons, is denied to corporations. 

De Witt v. San Francisco, 2 Cal. 289. 


2. No one of the reasons which work a 
want of capacity in corporations to hold as 
joint tenants would prevent them holding 
as tenants in common. Id. 


3. Land held by a husband with his wife 
and child, as tenants in common, is not sub- 
ject to homestead rights under the laws of 
this state. Giblin v. Jordan, 6 Cal. 416. 


4. The parties in such case are as much 
tenants in common as though they were en- 
tire strangers to each other. Id. 


But see Laws 1867-8, p. 116. 


5. Where V., an owner of land, makes a 
verbal agreement with B., which they term a 
lease, by which B. is to have the land for three 
years; V. to furnish the farming implements, 
wagons, horses and his share of sacks; B. to 
work the land, and give V. for the use of it 
one third of the grain raised, after it is put in 
sacks, free from the expense of threshing: 
ITeld, that this agreement is not a lease, but 
a contract for working the farm upon shares; 
and that the parties are tenants in common 
of the grain, until a division be made; held, 
further, that a sheriff having an attachment 
against V. may levy on his interest in the 
grain; and to effect this may take and detain 

ssession of the entire quantity of grain; 

ut he can sell under the execution on the 
judgment that may be recovered in the ac- 
tion only the undivided one third interest of 
V., the purchaser at the sale becoming ten- 

ant in common with B. 
Bernal v. Hovious, 17 Cal. 541. 


6. The grantee of a specific quantity 
in a larger tract, thereafter to be segre- 
guted, becomes a tenant in common with his 
grantor of the entire tract, and may main- 
tain ejectment against his co-tenants. 

Lawrence v. Ballou, 37 Cal. 518. 


7. The purchaser, under execution sale, 
of the interest of one partner in the real 
estate of a partnership, acquires the legal 
title, and not a mere equity, and is entitled 
to be let into possession as a tenant in com- 
mon with the other owners, 

McCauley v. Fulton, 44 Cal. 356. 


8. A tenancy in common results from a 
rule of law by which it is controlled and gov- 
erned, and each co-tenant sells out or in- 
cumbers his interest at pleasure, regardless 
of the knowledge or Consent or wishes of 
co-proprietors, without affecting the legal 
relation existing between them, beyond the 
going out of one and coming in of another. 

Bradley v. Harkness, 26 Cal. 69. 


9. The joint proprietors of water ditches 


in the mining districts, in the absence of any 
special facts constituting them something 
else, are tenants in common of real estate, 
and their rights in the ditches and sales of 
water are governed by the law of tenancy in 
common. Id. 


10. If two persons own a tract of land as 
tenants in common, and one of them conveys 
to a third person a ditch crossing the same, 
and the Shier afterwards conveys to another 
third person the same ditch, the deeds are 
valid conveyances as between the parties, 
and the persons to whom the conveyances 
are made me tenants in common in the 
property. Reed v. Spicer, 27 Cal. 57. 


11. If an undivided portion of land is 
common property, and the remaining undi- 
vided is the separate property of the 
wife, the grantee of the husband becomes a 
tenant in common with the wife or those 
claiming under her. | 

Ewald v. Corbett, 32 Cal. 493. 


12. If the owner of sheep lets them for a 
year to another, with an agreement that he 
1s to take care of and pasture and shear them, 
and sack the wool, and deliver the same to 
the owner of the sheep to be sold, or ata 
port to be shipped to a commission merchant, 
and that when the wool is sold the proceeds 
shall be equally divided, the parties become 
tenants in common of the wool, and the 
delivery of the wool is merely a step look- 
ing to a division to be had between them. 

: Hewlett v. Owens, 50 Cal 474, 


RELATIONS WITH EACH OTHER. 


13. Tenants in common, or partners, have 

a right to acquire their co-tenants’ or co- 

partners’ interest, by purchasing under an 

execution sale, there being nothing in their 
relations to forbid it. 

Gunter v. Laffan, 7 Cal. 588. 


14. Where the tenant in common, or part- 
ner, goes away and remains absent from the 
remises, leaving his associates in possession, 
1¢ creates no presumption of abandonment; 
nor does his refusal to pay, or delay in paying 
the expenses of the business, or the assess- 

ments, create of itself a forfeiture. 
Waring v. Crow, 11 Cal. 366. 


15. The mere passive acquiescence of the 
other partners or tenants in common in a sale 
of the interest of the plaintiff by a party hav- 
10g no title, can not confer any upon the ven- 

ee. Id. 


16. At common law, one tenant in com- 
mon has no remedy against the other, 
who exclusively occupies the premises 
and receives the entire profits, unless he is 
ousted of possession, when ejectment may be 
brought, or unless the other is acting as 
bailitf of his interest by agreement, when the 
action of account will lie. The occupstion 
by him, so long as he does not exclude his 
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co-tenant, is but the exercise of a legal right. 
His cultivation and improvements are made 
at his own risk; if they result in logs he can 
not call upon his co-tenant for contribution; 
and if they produce a profit his co-tenant is 
not entitled to a share in them. The co- 
tenant can at any moment enter into equal 
enjoyment of his possession; his neglect to do 
80 may be regarded as an assent tothe sole 
occupation of the other. 

Pico v. Columbet, 12 Cal. 414. 


17. There is no led in the claim asserted 
by the tenant to share in profits resulting 
from the labor and money of his co-tenant, 
when he has expended neither, and has never 
claimed possession, and never been liable for 
contribution in cases of loss. There would 
be no equity in giving toa tenant, who would 
neither work himself norsubject himself to 
any expenditures or risks, a share in the 
fruits of another’s labor, investments, and 
risks. Id. 


18. From rents received, the tenant in 
ession may Geduct the amounts paid 

or taxes and for necessary and proper re- 
pairs and additions for the preservation and 
security of the building held in common 
during the period for which the rents were 
collected. And where the building contained 
theater rooms, which were let from time to 
time with the furniture thereof—as carpets, 
lamps, and scenery—which furniture was the 
individual property of the tenant in posses- 
sion, he is entitled, in the accounting, to a 
reasonable allowance, to be deduc from 
the rents, for the use of such furniture, when 
such use was required to let the premises 
themselves. But he is not entitled to allow- 
ances for the use of any individual property 
in connection with the premises not thus re- 
quired, nor any allowances for his personal 
services in ing charge of the building, 
renting tlie same, and collecting the rents. 
Goodenow v. Ewer, 16 Cal. 461. 


219. A party put in possession or allowed 
to occupy a portion of premises by one 
tenant in common, can not be sued asa 
trespasser by another tenant in common, 
without notice to quit or other act showing 
a termination of this license or tenancy. 

Ord v. Chester, 18 Cal. 77. 


20. H., as assignee of the purchaser at 
sheriff's sale of a three fifths’ interest in a 
water ditch, owned by the South Fork 
canal company, was in possession of this 
interest after the time allowed for redemp- 
tion, and received the rents and protits 
thereof from the day of sale. The affairs 
of the company were managed by superin- 
tendents, agents employed and paid by the 
company. Afterwards, the judgment under 
which the three fifths’ interest was sold, was 
reversed and the sale set aside, and H. or- 
dcred to account for tho rents and protits re- 
ceived. While ho was so in possession he 


gave considerable personal attention to the 
affairs of the company, and during this time 
the company, with the consent and advice of 
its members, made various reasonable and 
judicious improvements, and also bought 
another ditch, which enhanced the value and 
rofits of the South Fork canal: Held, that 
. was not entitled, in the account, to com- 
pensation for his personal services, being at 
most but a tenant in common, one of several 
owners, and the company ser employed 
competent agents to manage the property. | 
= Raun v. Reynolds, ig Gal. 36, 

21. Held, further, that for the improve- 
ments made by the company, and for the 
ditch purch , allowance should be made 
in taking the account. Id. 


22. No action of a portion of several ten- 
ants in common can impair the rights of 
their co-tenants. 

Mahoney v. Van Winkle, 21 Cal. 552. 


23. As a general rule, neither a tenant 
in common nor a mortgagee, Can acquire a 
tax title and set it up as against his co- 
tenant or mortgagor, but this rule rests 
upon the doctrine of constructive frauds, 
and is not applicable in a case where, by 
statute, the deed can only be attacked for 
actual fraud. Mills v. Tukey, 22 Cal. 373. 


24. Several persons owning a tract of 
mining claims, as tenants in common, and 
acting under a seen name, have not the 
capacity to take or hold, in the name of the 
company, the interest of any one or more of 
the tenants in common, by forfeiture. 

Wiseman v. McNulty, 25 Cal. 230. 


25. Where husband and wife aro di- 
vorced, and the decree also directs an equal 
division of the Common property, and 
both afterwards die, the former husband 
leaving a will, and the former wife intestate, 
the executors of the last will of the former 
husband can not exclude from the lands 
formerly held in community the heirs of the 
former wife. McLeran v. Benton, 31 Cal. 29. 


RELATIONS WITH THIRD PERSONS. 


26. One tenant in common may sue ao 
party in possession by adverse claim, and 
recover the premises, if plaintiff represents 
the better title. Collier v. Corbett, 15 Cal. 183. 


27. One tenant in common can recover 
possession of the entire premises, as 
against a mere trespasser, without joining 
his co-tenants as plaintiffs. 

reat v. Reilly, 35 Cal. 129. 

28. One joint tenant, or tenant in com- 
mon of land, may convey his interest in a 
particular portion of the land described by 
specific metes and bounds, but the grantee 
takes subject to the co-tenant’s right of par- 
tition of the whole tract. The grantee’s 
title is good against his grantor and all per- 
sons except the co-tenant. 

; Stark v. Barrett, 15 Cal. 361. 
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29. The right of partition existing in the 
co-tenant may be exercised at any time, and 
may result in the loss to the tee of the 
particular parcel conveyed to him. Id. 

30. Such grantee, though seised in fee of 
only an undivided interest in the particular 
parcel of land, may recover in ejectment the 
whole of that parcel, as against all persons 
except the original co-tenant and his grant- 
ees. He is entitled to the possession of the 
entire premises as against allother parties. Id. 


31. A tenant in common of an undivided 
portion of a tract of land is entitled to the 
possession of the whole tract as against all 
persons except his co-tenants, and as a con- 
sequence may, against all others than they, 
Inaintain ejectment for the entire premises. 

Fouchard v. Crow, 20 Cal. 150. 
Mahoney v. Van Winkle, 21 Id. 552. 


32. A tenant in common, although he 
may, as against a stranger, recover in eject- 
ment the entire premises, Can not in such 
action recover the whole of the mesne 
profits or damages for the detention, but 
only a proportionable part corresponding to 
his interest. . Clark v. Huber, 20 Cal. 196. 

Muller v. Boggs, 25 Id. 175. 

33. One tenant in common is entitled to 
the possession of the entire tract held in 
common against all persons but his co-ten- 
ants and parties claiming under them, and 
as & consequence can maintain against them 
an action for its recovery. 

Hart v. Ro pn, 21 Cal. 346. 


34. If several persons are the owners of a 
tract of mining claims as tenants in com- 
mon, and are known by a company name, 
and an action is commenced agninst all of 
them as individuals composing the company 
on a money demand, and a judgment is ren- 
dered against all as the persons composing 
the company, and theclaims are sold by virtue 
of an execution issued on the judgment, and 
a deed executed to the purchaser, and if one 
or more of the defendants were not served 
with process and did not appear in the action, 
the purchaser does not acquire any title as 
against the persons not served with process 
and who did not appear. 

Wiseman v. McNulty, 25 Cal. 230. 


35. Where Woods, being the owner of a 
lot in San Francisco, eonveyed an undivided 
quarter which passed to Williams, and a 
quarter to Hastings, and a quarter to Haskell; 
and afterwards Sutton, claiming title under 
a Colton grant, eee trespass quare clau- 
sum freyut against Woods, Hastings, and 
Haskell for alleged interference with his pos- 
session, and recovered judgment, and also 
obtained an injunction against their inter- 
ference with his possession: //eld, in eject- 
ment by Williams against Sutton, that the 
effect of the judgment was mercly to cstop 
Woods, Hastings, and Haskell from assert- 
ing title as against Sutton, not to transfer 


their title to him or make him a tenant in 
common with Williams; and that such judg- 
ment could not 
covering the whole property. 


revent Willams from re- 


Williams v. Sutton, 43 Cal 65. 
36. A tenant in common is seised per mé 


et id tout, and has an interest in the whole, 
whi 


ch entitles him to the enjoyment of the 


entire estate as against every one except his 
co-tenant. I 


37. A conveyance by one tenant incom- 


mon, or any number of them less than the 
whole, of a specific portion of the common 


lands, is not void, but can not be made to 


the prejudice of the tenants not uniting in 
the conveyance. Gates v. Salmon, 35 Cal. 576. 


38. The grantee at such sale acquires all 
the interest of his grantor in such special 
tract, which interest is a tenancy in the 


special tract with the co-tenants of his 


grantor. Id 


39. A conveyance by one or more of 
several tenants in common, less than all, of 
a specific parcel described by metes and 
bounds of the land owned in common, makes 
the grantee a tenant in common to the ex- 
tent of the interest of his ntors in the 
specific parcel of land descri in the con- 
veyance. Id., 46 Cal. 362. 

40. Such grantee occupies the precise 
position, so far as title is concerned, which 
his tor or grantors held in the land de- 
scribed in the deed, and becomes a tenant 
in common, so far as the land convcyed is 
concerned, with those tenants in common 
who did not unite in the deed. 


41. Such conveyance does not sever the 
special tract from the general tract of which 
it is a part, so far as the co-tenants of the 
grantor are concerned, and the whole tract 
is subject to partition, so faras the co-ten- 
ants of the grantor are concerned, as it would 
be had the conveyance of the special tract 
not been made. Id., 35 Cal 576. 

42. A confirmation by the Van Neas or- 
dinance of tiie title toa lot granted by an 
alcalde, inures alike tothe benetit of all the 
tenants in Ccu.mmou of the lot. 

Broad v. Broad, 40 Cal. 493. 


43. Equity does not deny to one tenant in 
common, the right to purchase i. an out- 
standing or an adverse title to the common 
property; but it will not permit him to ac- 
quire such a title solely for his own benetit, 
or to the absolute exclusion of the other. 

Mandeville v. Solomon, 39 Cal 123. 


44. But the co-tenant must exercise rea- 
sonable diligence in making his clection to 
participate in the benefit of the new acqui- 
sition. Ya. 

45. Unless he makc his election to parti- 
cipate in a reasonable time, and contribute, 
or oficr to contribute, his proportion of the 
consideration actually paid, he will le 
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deemed to have repudiated the transaction 
and abandoned its benefits. Id. 


46. A tenant in common, entering and re- 
maining in possession of such, Can not, as 
against his co-tenant, assail the common 
title, or call its validity in question. 

Bornheimer v. Baldwin, 42 Cal. 27. 


ACTIONS BETWEEN. 


47. One tenant in common Can not sus- 
tain an action of forcible entry and de- 
tainer against another, for holding over. He 
must first resort toa court of equity for a 
partition of the land in dispute. 

Lick v. O’Donnell, 3 Cal. 59. 


48. If the parties were tenants in common, 
and the defendant sold the chattels held in 
common, and appropriated the proceeds to 
his own use, the remedy of the plaintiff is in 
trover, or by an action for money had and 
received; and an action for goods, wares, 
and merchandise, sold and delivered, will 
not entitle him to a judgment. | 

Williams v. Chadbourne, 6 Cal. 559. 

49. One of several tenants in common has 
@ right to sue alone for his moiety. 

Covillaud v. ‘lanner, 7 Cal. 38. 


50. One tenant in common out of posses- 
sion may, in equity, as a collateral incident 
to aclaim for partition, compel his co-ten- 
ant in possession to account for rents and 
profits received by him from tenants of the 
premises. Goodenow v. Ewer, 16 Cal. 461. 


51. One tenant in common can not have 
partition of a part only of the entire com- 
mon property, and have his entire interest 
located in this part. 

Sutter v. San Francisco, 36 Cal. 112. 


52. A tenant in common of a water 
ditch can maintain action to recover his 
share of the rents and profits of his co-ten- 
ant in possession and collecting the same. 

Abel v. Love, 17 Cal. 233. 


53. Pico v. Columbet, 12 Cal. 420, has no 
application to the case of money received by 
one tenant in common from sales of water, 
or profits derived from the business of a 
ditch or mine. These operations may be re- 
garded as partnerships in this respect, the 
sharcholders as partners being entitled to 
participate in the profita. Id. 


54. In trespass for driving cattle upon 
land alleged in the complaint to be ‘‘in the 
quiet and peaceable possession ” of plaintiffs, 
** claiming the same as in fee simple,” plaint- 
iffs proved their possession and actual occu- 

ney. Defendants then offered deeds from 
I. to M., and from M. to plaintiffs, and frora 
M. to defendants, of an undivided half in- 
terest in the land, to show that plaintiffs 
an«t defendants were tenants in common, de- 
riving title from the same source, aud hence 
that the action did not lie. Plaintiffs ob- 


jected on the ground that they relied solely 
on possession. Objection sustained, and 
deeds ruled out: /fe/d, that the ruling was 
right, there having been no deraignment of 
title from ita source, nor any proof to con- 
nect the holding of the parties with the 
deeds, or to show that possession was taken 
ahd claimed under them. 

Woodbeck v. Wilders, 18 Cal. 131. 


55. If the plaintiff and defendant, at the 
commencement of a suit in ejectment, are 
tenants in common in the premises, the 
plaintiff can not recover possession of the 
entire premises to the exclusion of the de- 
fendants, nor can he recover his undivided 
part without proof of an ouster. 

Ewald v. Corbett, 32 Cal. 493. 


56. Tenants in common, in possession as 
such, Can not assail the common title, or 
call its validity in question: //eld, accord- 
ingly, in an action by one tenant in common 
against others, to be let into possession, that 
the defendants could not justify an ouster 
of the plaintiff, by setting up an outstand- 
ing title (though it might be the true title), 
purchased by them while in possession under 
the common title; though they might assert 
their new title in an appropriate action, after 
letting the plaintiff into possession. 

Olney v. Sawyer, 54 Cal. 379. 


57. If several persons are the owners, as 
tenants in common, of a mining claim, and 
one of them is also a tenant in common with 
several other persons in the ownership of an 
adjoining claim, and the first-named owners 
lease their claim to the second-named own- 
ers, to be mined for a given term, and the 
one of the lessees who is a tenant in common 
in both claims, and superintendent of the 
lessees’ claim, after the term of the lease has 
expired, as superintendent of the lessees and 
a member of their cuimpany, sells the tail- 
ings of the claim leased, and accounts to the 
lessees for the proceeds, the other lessors can 
not maintain an action against him as a ten- 
ant in common in their company for their 
proportion of the poe 

Clark v. Jones, 49 Cal. 618. 


S58. If the possession of one, as a tenant 
in common, is not disturbed by his co-ten- 
ants, and there have been no acts of exclu- 
sion equivalent to an ouster by his co-tenants, 
they can not claim the benefit of the statute 
of imitations as against his right or title. 

McCauley v. Harvey, 49 Cal. 497. 


POSSESSION OF ONE POSSESSION OF 
ALL. 


59. Possession of one partner or tenant in 
common of a mining claim is the possession 
of all. Waring v. Crow, 11 Cal. 366, 

60. Where two persons enter into a con- 


tract to work a farm on shares, the one to 
furnish the land, teams, and see, the other 
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to sow and harvest the grain and cut the hay, 
the hay and grain, when harvested, to be 
equally divided between them, they become 
tenants in common of the grain and hay, 
until a division be made. Each is entitled 
to possession of the whole as against all per- 
sons except his co-tenant, and can maintain 
an action for its recovery. 

Knox v. Marshall, 19 Cal. 617. 


61. Where, in such case, one of the ten- 
ants in common gave tw his creditor an order 
on his co-tenant, who furnished the land, 
teams, and seed, for the possession of all the 
right, title, and interest of the drawer in the 
hay and grain then on the farm: Held, that 
the order to deliver possession to the creditor 
only authorized a possession in connection 
with the co-tenant; but that the latter hav- 
ing consented to a delivery of the sole pos- 
session to the creditor, and he having taken 
such sole possession, the creditor was en- 
titled to hold possession of the whole crop to 
tle exclusion of third parties; and that other 
creditors of the drawer of the order can not 
complain that the drawee has not sufficient 
title or interest in the hay and grain to main- 
tain an action for its possession. Id. 


62. The possession of one tenant in com- 
mon is presumed to be the possession of 
all, and in order to rebut this presumption 
and make the presumption adverse, it must 
be shown that the possession was with the 
intent to hold adversely, and such intent 
must be indicated by acts calculated to ex- 
clude the co-tenant. 

Colman v. Clements, 23 Cal. 245. 
Owen v. Morton, 24 Id. 373. 


63. Tenants in common hold their lands 
by unity of possession, and each and every 
one of them has the right to enter and oc- 
cupy the whole of the common lands, and 
every part thereof. 

Tevis v. Hicks, 38 Cal. 234. 
Carpentier v. Webster, 27 Id. 524. 


64. One tenant in common has no share, 
except that which is undivided, and has no 
right to exclude his co-tenant from any por- 
tion of the lands. Id. 


65. If one who takes possession of land 
unlawfully afterwards becomes a tenant in 
common in the ownership of the same, the 
moment he becomes such tenant in 
common, his possession loses its hostile 
character, and the presumption is that it 
remains amicable until the contrary is made 
to appear. 

Carpentier v. Mendenhall, 28 Cal, 484. 


66. The tenant in common out of posses- 
sion has a right to assrme that the possession 
of his co-tenant is his possession, until in- 
formed to the contrary, either by express no- 
tice or by acts and declarations, which may 
possibly be equivalent to notice. 

Miller v. Meyers, 46 Cal. 535. 
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OUSTER OF A TENANT IN COMMON 
BY HIS CO-TENANT. 
What Amounts to. 


57. Any act of the co-tenant in the ex- 
clusive possession, which manifests an in- 
tention on his to hold exclusively 
for himself, is equivalent in law to an actual 
ouster. Owen v. Morton, 24 Cal. 373. 


58. If one tenant in common incloses and 
enters into the exclusive possession of a por- 
tion of the common lands, not exceeding in 
quantity the number of acres which he would 
be entitled to have allotted to him on a par- 
tition of the whole, and refuses to allow a 
co-tenant to occupy this portion with 
him, it is an ouster of the co-tenant, and 
he may maintain ejectment and be let into 
the possession of the part from which he is 
thus excluded. 

Carpentier v. Webster, 27 Cal. 524. 


59. If several are tenants in common, in 
a grant of land made by Mexico, of a given 
quantity, to be located within the exterior 
boundary lines of a much laryer quantity, 
and no survey or location of the quantity 
granted has been made, the exclusive posses- 
sion by one of the tenants in common of a 
portion less than the whole of the land 
within the exterior boundary lines of the 
larger quantity, and his refusal to let a co- 
tenant into possession of the same, is an 
ouster. Id. 


60. One tenant in common may be guilty 
of an ouster of a co-tenant by excluding him 
from a portion less than the whole of the 
property held in common. Id. 


61. If one tenant in common is in the ex- 
clusive sree of a portion less than the 
whole of the common lands, and his co-ten- 
ant demands of him to be let into possession 
of the same on the ground of his joint 
ownership, and the other, while admitting 
the several title of the co-tenant, refuses to 
let him into possession, this refusal is an 
ouster. Td. 

62 If a tenant in common denies the sev- 
eral title of a co-tenant, but lets him into 
possession, it is not an ouster; but tf he ad- 
mits the several title of a co-tenant and 
refuses to let him into posseasion, it is an 
ouster. Id. 

63. A demand made by the tenant in 
common, of a co-tenant in possession, to be 
let into possession of every part of the com- 
mon lands, is not a notice to the co-tenant in 
possession to quit. Id. 


64. If a tenant in common demand of his 
co-tenant, who 18 in the occupancy of the 
common property, to be let into possession, 
and the co-tenant refuses and dues not sive 
any explanation of his refusal, the court 
would be justified in directing or advising 
the jury to infer an ouster. 

Carpentier v. Mendenhall, 28 Cal. 454. 
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65. A denial of the title of a co-tenant 
by a tenant in common, in the possession of 
land owned by the two as tenants in com- 
mon, is evidence of an ouster of the co-ten- 
ant. Carpentier v. Gardiner, 29 Cal. 160. 

Spect v. Gregg, 51 Id. 198. 
Rickard v. Johnson, 51 Id. 545. 


What does not Amount to. 


66. Proof that the co-tenant is in the ex- 
clusive possession, and that he does not claim 
by deed or lease from his co-tenant out of 
possession, is not sufficient to show an ouster 
or adverse possession. 

Owen v. Morton, 24 Cal. 373. 


67. Taking actual possession of land under 
a deed which purports to convey the whole 
thereof, under a belief that it does convey 
the whole, when in fact it gives title to an 
undivided portion only, is not an ouster of 
the tenant in common who owns the other 
undivided part. Seaton v. Son, 32 Cal. 481. 


Ouster must be Proved. 


68. To enable the tenant out of possession 
to maintain ejectment against the co-tenant 
in the exclusive possession of the land, it is 
not necessary to prove an actual ouster; but 
proof that the tenant in possession appro- 
priates the entire use or profits of the land, 
under a claim of exclusive right, or with a 
manifest intent to possess the whole exclu- 
sively, is sufficient. 

Owen v. Morton, 24 Cal. 373. 


69. If the plaintiff and defendants are ten- 
ants in common in a mine, and the plaintiff 
brings ejectment to recover an undivided in- 
terest, and avers that defendant has entered 
intw possession of said undivided interest, it 
is requisite for the plaintiff to prove not only 
his title, but a demand to be let into posses- 
sion, and a refusal of the demand; or more 
generally to prove an ouster. 

Hebrard v. Jefferson M. Co., 33 Cal. 290. 


Ouster muat be Found. 


70. A finding, in a special verdict, in an 
action of cjectment brought by a tenant in 
common against a co-tenant who is in the 
occupancy of the land held in common, that 
the plaintiff demanded of his co-tenant to be 
let into the immediate possession of the same, 
and that the co-tenant refused, is not a find- 
ing of an ouster, either in terms or by legal 
conclusions. 


Carpentier v. Mendenhall, 28 Cal. 484. 


71. The law will not presume from acts of 
ownership by one tenant in common, nor 
from his refusal to allow a co-tenant to enter, 
nor from both combined, that there was an 
intent to oust, but the intent to oust must be 
established as a fact by the finding of the 
jury. Id. 


Damages for an Ouster. 


72. A tenant in common when ousted by 
his co-tenant may recover the damages re- 
sulting from the ouster, as well as when 
ousted by an entire stranger to the land. 

Carpentier v. Mitchell, 29 Cal. 330. 


73. In an action to recover the possession 
of land by a tenant in common against a co- 
tenant, the plaintiff can recover damages 
only from the time of the actual ouster 


proved. 
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FORECLOSURE, 160, | TAXATION, 213 
165. Trust, 93. 
GuaAR’N & WaRD, 32. | Writ or ReEstrrv- 
HoMEsTEaD, 41, 42. TION, 16. 


InguNcTION, 197. 


TENANT AT SUFFHRANCE. 


1. By the common law, a tenant who 
holds over after the expiration of his lease, 
was regarded as a tenant at sufferance; but 
this estate was destroyed whenever the true 
owner made an actual entry on the lands and 
ousted the tenant. 

Uridias v. Morrell, 25 Cal. 31. 


2. A tenancy by sufferance is not by the 
consent, but by the laches of the owner, and 
where the owner has been guilty of no laches 
there can be no tenancy by sufferance. 

Moore v. Morrow, 28 Cal. 551. 


3. A tenant under a lease for a term does 
not become a tenant by sufferance upon the 
expiration of his lease, and is only made such 
by the laches of the landlord in not re- 
entering, or in not giving him notice to oe 

4. Conceding the land in controversy to be 
public land, as claimed by defendant, and 
that Fremont so represented it, and thus :n- 
duced defendant to enter, occupy and im- 
prove, yet he was not prohibited from sub- 
sequently acquiring the title from the gov- 
ernment. The pre-emption laws not extend- 
ing to mineral lands, defendant was a mere 
tenant at sufferance; by mere occupation it 
could acquire no rights which could control 
the action of the government, as the superior 
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4. A tender of legal tender notes in pay- 
ment of a note payable in gold coin is not a 
discharge of the debt. 

Vilhac v. Biven, 28 Cal. 409. 


5. Where by an agreement for the sale or 
purchase of land, the price is payable in in- 
stallments, for which the purchaser executes 
his notes, payable at certain times, an: the 
vendor agrees to convey on payment of the 
last installment, the suit is brought on the 
notes after the installments have become 
due; the tender of a conveyance by the 
vendor is a condition precedent to the right 
to sue, and the purchaser may insist on the 
want of such tender against an indorser after 
maturity. Folsom v. Bartlett, 2 Cal. 163. 


6. In an action of damages for violation of 

a contract to grind wheat and deliver the 

flour on demand, upon payment of the price 

agreed on for grinding, tender of the price 
is necessary to maintain the action. 

Vance v. Dingley, 14 Cal. 53. 


7. Where a party contracts for a quantity 
of wheat to be delivered on demand, and 
paid for on delivery, in an action for non- 
delivery it is unnecessary for plaintiff to aver 
and prove a tender of the purchase money at 
the time of demand or before suit. 

Crosby v. Watkins, 12 Cal. 83. 


8 A payment to the sheriff for the re- 
demption of land sold can not be tendered 
in certified checks. 

People v. Hays, 4 Cal. 127. 

9. A tender of the money due on a bond 
and mortgage after the law day of the 
mortgage, anda refusal to accept the money, 
do not discharge the lien of the mortgage. 

Perre v. Castro, 14 Cal. 519. 


10. The tenders made by plaintiff were 
a sufficient assignment to MckE. of Z.’s cov- 
enants to plaintiff, that when McIt. got a 
deed from plaintiff, and also an assignment 
of the d from Z. to plaintiff, he would 
stand in the same position as if the contract 
between Z. and K. had been literally per- 
formed. Gaven v. Hagen, 15 Cal. 208. 


11. To make a valid tender so as to give 
the vendee a right of possession, under such 
contract, the money should be offered to 
Z., and a deed demended of him, with an offer 
to exccute the mortgage, if the party was nn- 
willing to take the deed of Mck. Id. 


12. A party having no iaterest in the 
mortgaged premises or in the tender made, 
has no right to make a tender on his own 
behalf of the amount due on the mortyage. 

Mahler v. Newbauer, 32 Cal. 168. 

13. When the tender of the amount due 
on a mortyage i3 made by a stranger, and not 
the party in interest, the creditor must be 
informed on whose behalf it is made, and if 
not so informed, the tender is invalid. Id. 


14. Whcre A. had contracted verbally 


proprietor; and if that proprietor saw proper 
to give the land to Fremont or to any other 
rson, the defendant could interpose no ob- 
ection. Boggs v. Merced M. Co., 14Cal. 279. 


EJECTMENT, 26. | 


TENANT AT WILL. 


1. An agent or servant having the care of 
real estate can not be considered as a tenant 
at will of his principal or master. The adop- 
tion of such a principle would lead to very 
inconvenient results, and would give to serv- 
ants and agents novel and embarrassing 
powers over employers and their property. 

litchell v. Davis, 20 Cal. 45. 


2. A tenancy at willcan not exist without 
express grant or contract, and when it does 
exist, the tenant is entitled toa reasonable 
notice of his landlord’s intention to terminate 
the estate before an action can be maintained 
against him for the possession. 

Blum v. Robertson, 24 Cal. 127. 


* 3. If the owner of land permits another to 
occupy land without any lease or agreement 
to pay rent, and such other merely takes 
care of it for the owner, he isa tenant at 
will Jones v. Shay, 50 Cal. 508. 


TENDER. 


1. In an action for specific performance 
against a vendor who refuse to make a title, 
it is not necessary thata deed should be tend- 
ered him for exccution. - 

Goodale v. West, 5 Cal. 339. 


2. Where B. sells and delivers to C. cer- 
tain personal property, with an agreement 
then male that C. is to resell and redeliver 
upon B.’s executing end delivering to C. cer- 
tain notes, and B. subsequently tenders these 
notes and demands the property, and C. re- 
fuses to take the notes or surrender the prop- 
erty, and the whole transaction on the part 
of C. was a frand, his intention being to get 
hold of and keep the property: Held, that 
the tender of the notes did not vest the 
ownership thercof in C., and that he can 
not sue on them; that the fraud takes the 
case out of the rule that a tender of specific 
personal property vests the title thereto in 
the tenderee. Lamott v. Butler, 18 Cal. 32. 


3. Where a tender is made of tho full 
amount due, before suit is brought, and the 
tender is kept good and brought into court, 
the judgment should be for plaintiff for the 
amount tendered, and for defendant for his 
costs. Curiac v. Abadic, 20 Cal. 502. 


TERM OF COURT. 


to convey to B. a certain lot of land for 
five thousand dollars, of which sum one 
thousand dollars was to be paid down, and 
the balance in two months, with interest at 
the rate of two per cent. a month, and the 
time for the payment of the four thousand 
dollars had clapsed long before the com- 
mencement of the suit: //ekd, the plaintiff 
not having paid or tendered four thousand 
dollars with interest, that a specific per- 
formance ought not to be decreed. 

Hoen v. Simmons, | Cal. 121. 


215. A tender of the unpaid purchase money 
must be proved, as it is of the essence of the 
contract. Goodale v. West, 5 Cal. 339. 


16. In a suit by a vendor for specific per- 
formance of a contract of sale, the averment 
of tender of payment was in general terms, 
as that the tender had been repeatedly made, 
and that the plaintiff has been at all times 
and still is willing and ready to pay: //eld, 
that the tender should have been stated with 
greater particularity as to time, but that the 
objections in this respect can not be taken 
for the first time in the supreme court. 

Duff v. Fisher, 15 Cal. 375. 


17. Where plaintiff has two mortgages 
on the same property—the property being 
indivisible—and one of the mortgages is not 
due, he may, nevertheless, file his bill and 
have a decreo for the foreclosure of both. 
And if the second mortgage becomes due be- 
fore the decree, then the defendant can not 
defeat the action as to this mortgage by ten- 
dering the money duc on the first mortgage 
after the maturity of the se.ond. The jaris- 
diction of the court over the subject-maker 
having attached, the court should close the 
controversy by scttling all things involved in 
the litigation. Hawkins v. Hill, 15 Cal. 499. 


18. A. agreed to convey to B. a certain 
vessel, called the Mariposa, and B. gave his 
promissory note for the consideration money, 
payable at a future day: //eld, that A. being 
atill the holder of the note, could not bring 
an action thereon, without showing that he 
had conveyed the vessel to B., or had tend- 
ered a conveyance; and feild, further, 
that the tender of a bill of sale executed by 
A., as attorney for C., the rcal owner, was 
neither performance nor an offer to perform. 

Osborne v. Elliott, 1 337. 

19. A tender, though sufficient to enable 
a party to maintain an action upon a depend- 
ent covenant, condition, or agreement, is not 
equivalent to performance; and when suit 
is brought the plaintiff must show a continu- 
ous readiness tv perform after the tender. 

Redington v. Chase, 34 Cal. 666. 

20. A tender does not satisfy or extin- 
guish the obiigation, nor does the offer to 
comply with the commands of a judgment 
amount to a satisfaction. Id. 

21. A tender, as far as the computation of 
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interest is concerned, must be considered as 
a payment. Hidden v. Jordan, 39 Cal. 61. 


22. A tender of the principal sum due, 
with the stipulated interest up to the time 
of the tender, puts a stop to the accruing of 
interest from the date of the tender. 

Patterson v. Sharp, 41 Cal. 133. 


23. To constitute a valid tender, the party 
musthavethe money athand, immediately 
under his control, and must then and there 
not only be ready and willing, but produce 
and offer to pay it to the other party, on the 
performance by him of the requisite condi- 
tion. Englander v. Rogers, 41 Cal. 420. 


24. If the passenger is ready and willing, 
and offered to pay the legal fare when de- 
manded by the conductor of the train, the 
railroad company is bound to carry him, pro- 
vided there 1s room in the cars and the pas- 
Benger is a fit person to be admitted. 

Tarbell v. C. P. R. Co., 34 Cal. 616. 


25. If the judgment creditor agrees with 
the judgment debtor, that the judgment shall 
be satistied upon the performance of certain 
conditions, by the jad pment debtor, and the 
judgment is satisfied, and the judyment cred- 
itor afterwards sues to cancel the satisfaction, 
on the alleged ground that it was fraudu- 
lently obtained, before all the conditions were 
performed, he is not oblig:.d, before bring- 
ing the action, to return money paid him 
in performance of the conditions, nor to place 
the debtor in state quo. 

Gilson M. Co. v. Gilson, 47 Cal. 597. 


26. In such case, the judgment creditor is 
entitled to retain the money paid him, in any 
event. Id. 


27. The plaintiff, before bringing such 
action, is not obliged to return or tender to 
a third person, property given by such third 
person to the judgment creditor, as one of 
the considerations for the cancellation of the 
judgment. Id. 


28. Evidence of a tender made after the 
commencement of the action, of the amount 
of the purchase money then due, is not ad- 
missible unless it is plealed. 

Hegler v. Eddy, 53 Cal. 597. 


ExeEcoTion, 392. SHERIFF, 67-70. 
INTEREST, 17. SPECIFIC PEnFORM- 
MortTuace, 254. ANCE, 41, 62-G6. 
PLEADING, 468, 997, | VENDOR AND Pur- 
1409-1416, CHASER, 44. 


TERM OF COURT. 


County Court, 2. JURISDICTION, 68, 226. 
Courts, 10. New TRIAL, 586, 588, 
JUDGMENT, 186 459. 
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LAND, 408, 522-539. | Srarurss, 63, 
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TIMBER. 


Damaces, 172. PARTITION, 34. 


EVIDENCE, 580. 


TIMB. 


1. Where the rights of parties are con- 
cerned a day will not be considered a 
unit, but inquiry may be made as tothe very 
point of time when an act was done. 

Craig v. Godfroy, 1 Cal, 415. 

2. It is always within the power of a 
court, when excercising proper discretion, to 
extend the time fixed by law whenever the 
ends of justice would seem to demand such 
ap extension. Wood v. Fobes, 5 Cal. 62. 


3. Where it is necessary to give effect to 
contracts and carry out the intention of par- 
ties, the first day is, by the courts, included 
or excluded, as the case requires, there 
appearing to be no uniform rule on the sub- 
ject; but when a time for deliberation is al- 
lowed, the exclusive rule should be adopted. 


Price v. Whitman, 8 Cal. 412. 


4. When time is important gourts will in- 
uire into a day or fractional portion of a 
y: People v. Beatty, 14 Cal. 566. 


5. The rule is that when time is prescribed 
toa public body, in the exercise of a func- 
tion in which the public is concerned, the 
period designated is not of the essence of the 
authority, but isa mere directory provision. 

Jacobs v. Murray, 15 Cal. 221. 


6. In a contest concerning an election to 
an oflice, the three days’ notice, which a 
party who rclies on illegal votes given for his 
adversary must give of the illegal votes he 
expects to prove, are to be computed by in- 


cluding the first day and excluding the 
last. Misch v. Mayhew, 51 Cal. 514. 


7. Although the code does not require an 
order extending time to answer to be filed 
or served, yet the more correct practice is to 
file and serve it. 

Swift v. Canovan, 47 Cal. 86. 


APPEAL, 130-149, | NEw TRIAL, 241-259, 
154, 158, 242, 308- 286-300, 359-390. 


313. PLEADING, 272-276. 
BILLS AND NOorEs, | SPECIFIC PERFORM- 
197-203. ANCE, 89. 


Const. Law, 171. 
Contracts, 30, 249, 
273. 


STaTuTE, 12€ 


TITLE. 


1. The owner of property is justified in 
relying upon his title, and he is under no 
obligations to proceed against all persons 
who may assert a hostile title, althouyh an- 
other person might be deceived by the ap- 
parent genuineness of such hostile title. 

Meley v. Collins, 41 Cal. 663. 


2. Claiming or taking one title is no aban- 
donment of the other. And pussession, if 
not to be referred to the good title, would 
not be referred exclusively to the bail. 

Morrison v. Wilson, 13 Cal. 494. 


3. Where the defendant, in an action of 
ejectment, relies upon an abandonment by 
plaintiff, of a title once held by him, and a 
subsequent taking of possession by himself, 
the rules of law relatiny to adverse possession 
have no relevancy, whatever may have been 
the relation of defendant to the title claimed 
to have been abandoned. 

Gluckauf v. Reed, 22 Cal. 468. 


4. A title presumptively held by a person 
who entered under a deed into the actual 
possession of land within the boundaries of 
the former pueblo of San Francisco, and to 
which the city held the title as the successor 
to the pueblo, at the time of the entry of the 
grantor in the deed, may be lost by abandon- 
ment, Judson v. Malloy, 40 Cal. 299. 

5. A party holding the legal title to land 
as the vendee of a mortgagor can not divest 
himself of the title by abandonment, nor by 
any mere parol disclaimer. 

avenport v. Turpin, 43 Cal 591. 
Const. Law, 71, 118. | Statutes, 118. 
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TOLLS. 


BILLS ANDNOTES, 77. | JURTSDICTION, 298. 
Const. Law, 39, 47. | Municrpar Fing, 3,5. 
FERRIES, 34. NCISANCE, 7, 
FRANCHISE, 1, Roaps, 42. 


TOWN LOTS. 


TOLL GATH. 
NUISANCE, 7. 


TOLI: ROAD. 
ESEcrMENT, 28. RoaDs AND Hi@u- 
ways, 57-64. 
TORT. 


ASSIGNMENT, 23, 24. | NEGLIGENCE. 
DAMAGES. 


TOWN. 
MonNIcrPaL CoRPORATION, 8. 


TOWN GOVERNMENT. 


L. The legislature of this state has not 
established a system of town governments, 
as required to do by section 4, article XI of 
the constitution. — 

Ex parte Wall, 48 Cal. 279. 

2. The constitution is not self-executing. 
Town governments must be created by ae 
ute. : 


3. The words ‘‘system of town govern- 
ments,” used in the constitution, were used 
with reference to town organizations in their 
general features liko those of other states 
where town governments had been estab- 
lished when the constitution was saa sa 

4. When a system of town governments 
shall have been established by the legisla- 
ture, and when local town legislatures shall 
have been organized under that system, the 
legislature may confide to such local legis- 
Jatures the right to make local rules, but it 
can not delegate to the people living within 
certain territorial limits, but who have no 
distinctive political character or govern- 
mental organization, the power to make os 

5. The power to make laws must be exer- 
cised by the legislature; that to make by- 
laws for a town, by the local legislature. Id. 
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TOWN LOTS. 


1. Where the complaint in the county 
court, under the act of 1856, alleges that 
plaintiffs claim title to the lots under the 
a any occupants and locators of the town, 
and on the trial plaintiffs proved that one 
Wilson was one of such original occupants 
and locators, and that he took up and occu- 
pied a tract of public land, at the time un- 
occupied, containing about one hundred and 
sixty acres, embracing the lot in controversy, 
and then traced title, by deed, from Wilson 
to one Crosier, in December, 1850, and from 
Crosier to themselves in May, 1853; and de- 
fendant then offered in evidence a contract 
entered into in May, 1850, between two com- 

ies styling themselves respectively ‘‘the 
fendocino exploring company,” and ‘‘the 
Union company,” by which the members of 
the first-named company agreed to locate 
and secure three quarter sections of land op- 
ite to the same number of sections select- 
ed by the latter company, and that the six 
quarter sections when surveyed should form 
a site for the town of Bures«a, and that the 
town when laid out should be allotted to 
each member of both companies in equal 
proportions, and offered to prove that Wil- 
son, the plaintiffs’ grantor, was a member of 
the Union company, and in pursuance of the 
contract in question, and in trust for the 
equal benefit of the parties thereto, located 
the land described in his conveyance to 
Crosier, and that at the date of this convey- 
ance, Ricks, one of the plaintiffs, knew of 
the existence of the contract, and the fidu- 
ciary capacity in which Wilson acted: Held, 
that such contract and the evidence offered 
in connection with it, were properly excluded 
on the objection of plaintifis; that if Wilson 
sold the claim located in violation of the 
trust reposed in him by the companies, it 
was matter for them to complain of; and as 
defendant did not claim under or in privi 
with them, he was not in a position to call 
in question the good faith of the acts of their 
agent. Ricks v. Reed, 19 Cal. 53). 


2. Held, further, that as there is no evi- 
dence that Crosier, when he took the con- 
veyance from Wilson, had any knowledge of 
the relation of the latter to the compunies, 
he was, 80 far as appears from the record, a 
bona fide purchaser for a valuable considera- 
tion, and therefore took the claim freed from 
any secret trusts. Id. 


3. Held, further, that defendant can not 
object to the deeds from Wilson to Crosier 
and from Crosier to plaintiffs, that they wero 
not properly acknowledged or recorded, be- 
cause he does not claim under Wilson, there 
being no question as to the due execution of 
the deeds. Id 


4. When the act says that in case any 
claimant shall feel aggrieved by the decision 
of the trustees he may take an appeal to the 
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county court, and requires the proceedings 
there to be by complaint, answer or demurrer, 
and in conformity with the rules applicable 
to actions in courts of record, it aaly means 
‘that if the claimant be dissatisfied with the 
decision of the trustces he may have his right 
investigated and determined in an action 
brought against the successful claimant in 
the county court. Id. 


5. The action authorized before the county 
court, is only a mode provided for testing, 
before onc of the reqularly constituted tri- 
bunals of the country, the conflicting rights 
of adverse claimants to the town lots under 
the acts of congress and the leyislation of ae 
state. . 


6. The mere use of the word appeal in the 
act does not make the jurisdiction of the 
county court appellate. The substance and 
intent of the whole proceeding authorized by 
the statute must be looked to in determining 
the nature of the jurisdiction in such sar 

7. The proceeding before the corporate 
authorities of the town, under the act of 
1860, is a ‘‘special case,” within article 
VI, section 9, of the constitution. It is 
& pare statutory proceeding, commenced 
and prosecuted for the ascertainment of a 
particular fact to guide the corporate author- 
ities in the execution of the trust devolved 
upon them under the act, and not an ordinary 
action at law or equity, nor conducted ac- 
cording to the forms of such action. Id. 


_ 8. The proceeding in the county court, on 
appeal froin the action of the corporate au- 
thoritics, by complaint, answer or demurrer, 
takes the form of a regular action; but still 
this proceeding also is a ‘‘special case” 
within the constitution, because marked by 
one peculiarity which distinguishes it from 
ordinary actions at law or equity, to wit, 
that the partics—the corporate authorities, 
or board of trustees in the present case—who 
are to be governed by the judgment of the 
court, are not parties litigant before it, or 
parties to the record. They do not appear 
at all, and yet must obey and carry into 
effect the decision of the court. The pro- 
ceeding is in effect only an inquisition 
through the form of a regular action, like 
the proceeding before the corporate authori- 
ties for the ascertainment of a particular 
fact, upon which, when once judicially as- 
certaincd, the corporate authorities must act 
independently of any volition on their part. 

Id. 


9. The acts of congress authorizing the 
county judge or corporate authorities to 
make entry of the public lands occupied as 
town sites *‘in trust for the several use and 
benefit of the occupants thereof, accordin 
to their respective iutcrests,” did not antendl 
to give the benefits of the entry to mere 
temporary occupants of particular tracts at 


the date of the entry, without reference to 
the character of theiroccupancy, and thereby, 
in many instances, deprive the original bova 
fide settlers of their premises and improve- 
ments in favor of those who had by force or 
otherwise intruded upon their settlement; 
but the intention was that the original and 
buna fide occupants should be the recipients 
of the benefits of the entry to the extent, at 
least, of their interests, that is, of their ac 
tual occupancy and inyprovements. Id. 


ABANDONMENT, 19. LIMITATIONS, 12). 
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TRADE-MARES. 


1. The name established for a hotel isa 
trade-mark, in which the proprietor has a 
valuable interest, which a court of equity 
will protect against infringement. 

Woodward v. » 21 Cal. 448. 

2. W. leased a lot of land, on which be 
erected a building, in San Francisco, and used 
it as a hotel, to which he gave the name of 
‘‘ What Cheer House."’ Before the lease 
expired, he purchased an adjoining lot, upon 
which he erected a larger building, and for a 
time occupied both buildings as the ‘*‘ What 
Cheer House,” the principal sign being re- 
moved to the one last built. He soun after 
surrendered the leased lot, with the building 
which was on it, and continyed the business, 
under the same name, entirely in the build- 
ing which he had erected on the lot he had 

urchased. Two months afterwards, the de- 
fcinlatits, having purchased the ftirst-men- 
tioned lot and building, opened there a hotel, 
under the name of ‘‘the Original W hat Cheer 
House,” the word ‘‘ original” being painted 
on the sign in small letters, and in a manner 
calculated to deceive the public into the sup- 
position that it was the same name. In an 
action by W. against defendants, to restrain 
them from using the name of ‘‘ What Cheer 
House” for their hotel: //e/d, that plaintiff 
was entitled to the relief sought, and that 
defendants should be enjoined from the use 
of the name, Td 

3. The right or property in a trade-mark 
is recognized by the common law, and does 
not m any manner depend for its inceptive 
existence or support upon statutory law, al- 
though its exercise may be limited or con- 
trolled by statute. 

Derringer v. Platt, 29 Cal. 292. 
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4. The right of property in a trade-mark 
is not limited in its enjoyment by territorial 
bounds, but may be asserted and main- 
tained wherever the common law affords 
remedies for wrongs, subject only to such 
statutory regulations as may properly be 
made concerning the use and enjoyment of 
other property. Id. 


5. The statute of 1863 concerning trade- 
marks does not take away the common law 
remedy for the protection of the same from 
those who do not register their trade-mark 
according to the provisions of the act. Id. 


6. By the the common law, the manu- 
facturer. of goods, or the vendor of goods 
for whom they have been manufactured, has 
a right to designate them by some pecu- 
Mar name, symbol, figure, letter, form, or 
device, whereby they may be known in the 
markct as his own and be distinguished from 
other like goods manufactured or sold by 
other persons; and when original with him, 
the owner of such mark will bo protected by 
the courts in its exclusive use, but only so 
far as it serves to indicate the origin and 
owncrship of the goods towhich it is attached, 
to the exclusion of such symbols, fizures, 
and combination of words which may be in- 
terblended with it, indicating their name, 
kind, or quality. 

; Falkinburg v. Lucy, 35 Cal. 52. 


7. By the terms, ‘‘peculiar. name, letters, 
marks, devices, fiyures, or other trade-mark 
or name,” as used in the statute concerning 
trade-inarks (Hittell’s Laws, art. 7134), is 
mot ineant the established and proper 
means by which the “articles” to which 
they are attached and by which they are 
known in the markct; nor something indi- 
cating their actual kind, character, or qual- 
ity; but by them is meant, as the subject of 
protection against infringement, something 
mew, not before in use; something of the 
manufacturer’s own invention, or first put to 
use by him; something peculiar to him, and 
not common to him and others; something 
which is intrinsically foreign to the ‘‘arti- 
cles” themeelves, and only serves to desig- 
nate them because it has been fancifully put 
to that use, in disregard of all natural rela- 
tions. Id. 


8. The statute does not vest in the manu- 
facturer or vendor, as the case may be, any 
exclusive property in the ‘‘articles” manu- 
factured or sold, nor in their names or the 
words which most aptly and properly de- 
scribe them; and even if such were the prop- 
er construction of the statute, it would be 
void for want of power in the legislature to 
enact it. Id. 


9. If the statute goes beyond the common 
law, and embraces within its protection mat- 
ter which relates to kind, character, or qual- 
ity of ‘‘articles,” it is not perceived why it 


does not trench upon the law of copy and 
patent rights, and is therefore void. Id. 


10. It is suggested, but not decided, that 
the terms u in the statute, to wit, ‘‘to 
designate it as an article of peculiar kind, 
character, or quality,” were inadvertently 
incorporated in it under a mistaken notion 
of the functions of a trade-mark, and that 
in respect of those terms the statute can 
have no intelligible operation. Kd. 


11. In an action to recover damages for 
an alleged invasion, by imitation, of the 
plaintiff’s trade-mark for the sale of a cer- 
tain washing powder, which consisted of a 
highly-colored picture representing a wash- 
roum, with tubs, baskets, clothes-lines, etc., 
also the following legend interblended with 
it: ‘‘Standard soap company, erasive wash- 
ing powder,” followed by directions for the 
use of the ‘‘washing powder,’’ and the place 
of manufacture, the alleged imitation by de- 
fendants consisted of a picture and label 
which were the same as in plaintiff's alleged 
trade-mark, only in the use of the words 
‘‘washing powder,” the directions for the 
use of the powders, and in use of paper of 
the same color as that used by plaintiff: 
Hleld, that this did not constitute an in- 
fringement of plaintiff's trade-mark. Id. 


12. A trale-mark is a word or device 
adopted or devised and used by the manu- 
facturer or vendor of goods, to designate the 
origin or ownership of his goods. 

Burke v. Cassin, 45 Cal. 467. 


q 

13. A label, at common law, is not a 
trade-mark, but when a manufacturer or 
seller of goods adopts a label to distinyuish 
his goods from those of another, he is en- 
titled to be protected in its use, and others 
will be enjoined from using the same, ora 
colorable imitation thereof. I 


14. An imitation of a label used on 
goods is such a colorable representation 
thereof as is calculated to produce in the 
mind of the purchaser of goods the impres- 
sion that they were manufactured or sold b 
the person whose label has been imitated. Id. 


15. A word, figure, etc., in common use, 
which indicates the name, nature, kind, 
quality, or character of the article, can not 
be appropriated as a trade-mark. 


16. Terms in common use to designate a 
trade or occupation in connection with other 
words indicating that a particular class of 
merchandise of the same general description 
is specially dealt in, can not be exclusively 
appropriated by any one as a trade-mark. 

Choynski v. Cohen, 39 Cal. 501. 


17. The word ‘‘ aromatic,” when em- 
loyed to express one of the qualities of 
iquor, can not be protected as a trade-mark. 

Burke v. Cassin, 45 Cal. 467. 


18. The word ‘‘scheidam” can not be 
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adopted as a trade-mark, because it has 
long been used to denote quality or kind. Id. 


19. The word ‘‘schnapps,”’ which has 
long been in use to designate gin manufac- 
tured at Scheidam, can not be appropriated 
as a trade-mark for gin in the United States, 
even if its former use had been confined to 
Europe. I 

20. The name of the manufacturer or sell- 
er of goods may be used as a trade-mark, 
and the adoption of the same name as a 
trade-mark for goods of the same kind, by a 
person of a different name, is ‘‘ piracy of a 
trade-mark.” Id. 


21. A slight change in the name, such 
as cutting off the final letter, or prefixing 
‘‘Von” or “Van” to it, so long as it is an 
evident imitation, does not prevent its use 
from being piracy of the trade-mark. Id. 


22. In an action to recover damages for 
a violation of plaintiff's trade-mark, the 


profit actually realized by defendants 


from the sales of the spurious article un- 
der the simulated trade-mark is a proper 
measure of damages, but the recovery of the 
plaintiff is not limited to the amount of 
such profits, Graham v. Plate, 40 Cal. 593. 
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TREATY. 


1. Treaties made by the United States, 
removin g the disability of aliens to inherit, 
are valid, and within the intent of the con- 
stitution of the United States. 

People v. Gerke, 5 Cal. 381. 


2 The treaty between the United States 
and the Hanseatic towns has not enlarged 
the rights of natives of those towns in this 
respect, as the treaty only gives them the 
right to dispose of land which they are pre- 
vented from inheriting by their character as 
aliens. Siemssen v. Bofer, 6 Cal. 250. 


3. Under the treaty of Queretaro all 
Mexicans established in California on the 
thirtieth day of May, 1848, who had not on 
or before the thirtieth day of May, 1849, de- 
clared their intention to become Mexican 
citizens, are to be deemed American citizens, 
and laws applicable to aliens will not apply 
to them. People v. Naglee, 1 Cal. 232, 


4. The treaty of Guadalupe Hidalgo 
had the effect, directly and of itself, to tix 
the status of the inhabitants of the ceded 
territories, in their relation as citizens tothe 
respective governments of Mexico and the 
United States. 

People v. De la Guerra, 40 Cal. 311. 


S. The only way in which it was possible 
for congress to admit the Mexicans in the 
territory ceded by the treaty of Guadalupe 
Hidalgo to the enjoyment of all the rights of 
citizens of the United States, was by incor- 
porating the ceded territory into the union 
as states. . Id. 


6. After admission into the union, no act 
of congress was necessary to define the 
rights of the inhabitants who were recognized 
as members of the community organized into 
a state. Id. 


7. It was no violation of the ninth article 
of the treaty of Guadalupe Hidalgo, that the 
qualifications of electors, as prescribed in the 
constitution of California, were such as to 
exclude some of the inhabitants from certain 
political rights. Id. 

8. A grant by a Mexican officer, duly au- 
thorized, and made in accordance with the 
Mexican laws applicable to California, and 
before the acquisition of the country by the 
Amcricans, is a title protected by the laws of 
nations, as well as by the treaty of Quere- 
taro, and can not be disturbed. 

Reynolds v. West, 1 Cal 322. 

9. Under the treaty between the United 
States and China, of July 3, 1844, and the 
act of congress carrying it into effect, the 
United States commissioner and consul con- 
stitute a judiciary for the government of 
the citizens of the United States in China, 


‘and are governed by the law of nations, the 


laws of the United States, the common law, 
and the ‘‘decrees and regulations’ of the 
commissioner, until modified and amended 
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by congress; and such a judicial system is 
constitutional. 
Forbes v. Scannell, 13 Cal. 242. 

10. The power of taxation over aliens, 
and the conditions on which they shall be 
determined to enjoy the protection of the 
state in a particular place or occupation, can 
not be taken away or impaired by acts of 
congress, or treaties with foreign nations, 
and the justice or expediency of the tax must 
be left to the states, subject to the restric- 
tions which may be imposed by their organic 

Ww. People v. Nagiee, 1 Cal. 232. 
JURISDICTION, 70. 
LAND, 225, 226. 
MEXICAN GRANT, 43, 

44, 100, 155, 268. 
NationaL Law, 1-15. 


ALIEN, 6. 

CHINESE, 7, 8. 
Common Law, 14. 
Const. Law, 48. 
ForFEITURE, 5. 
Huss’p & Wire, 58. 


TREES AND TIMBER. 


L. The right to the use of growing wood 
and timber upon the public eral lands, 
as between the claims of miners on the one 
hand and agriculturists on the other, is 
governed by the rule of priority of appro- 


priation. Rogers v. Soggs, 22 Cal. 444. 
2. The ession of public land in the 
mineral icts of this state, acquired 


and held in accordance with the possessory 
act for agricultural purposes, carries with it 
the right to the wood and timber growing 
thereon, and this right is superior to that o 
subsequent locators of mining claims who 
need, and seek to use the wood and timber 
for carrying on their mining operations. Id. 


3. In an action between occupants of the 
public lands neither party can claim a right 
to the growing imiber thereon under the 
laws of the United States. The cutting or 
destruction of the timber by any occupant 
is expressly prohibited by act of congress of 
March 2, 1831. Id. 

4. An action of trover may be maintained 
against a trespasser who is cutting timber, 
as soon as the tree is cut. 

Sampson v. Hammond, 4 Cal. 184. 


§. An injunction will not be dissolved, re- 
atraining defendants from felling trees where 
the question of boundary is in dispute, 
especially when the plaintiff's bond will fully 
protect the defendants for any delay, if it 
should turn out that they have the right. 

Buckelew v. Estell, 5 Cal. 108. 


6. Where the defendant conveyed by deed 
to plaintiffa tract of land, and there was sub- 
sequently a dispute between the parties re- 
specting the boundary line of the land so con- 
weyed, and the parties subsequently made an 
agreement fixing the lize: //eld, that in an 

v4 


action for trespass by the plaintiff against 
the defendant for cutting timber upon the 
land previous to such agreement, the defend- 
ant was not estopped by the agreement in 
showing title in himself previous thereto. 
It was competent for the defendant to show 
that the deed did not embrace the locus in 
quo, and it was error for the court to instruct 
the jury that the delivery of the deed and 
the cutting of firewood on the tract was suf- 
ficient evidence of possession. The cutting 
of timber by itself was neither possession nor 
title as against the owner. 

Stockton v. Garfrias, 12 Cal. 315. 


7. In an action for cutting down growing 
trees, the measure of ages is not the 
value of the trees as firewood, but the injury 
done to the land by destroying them. 

Chipman v. Hibbard, 6 Cal. 162. 


8. The damages should be estimated by all 
the circumstances, and the purpose for which 
such trees were used or designed, and not ac- 
cording to the speculative or fancied ideas of 


jury. Id. 
9. Where the complaint and evidence show 
that a defendant is in ession of a tract of 
land, and claiming and holding under an ad- 
verse title, and the weight of evidence is in 
favor of the title, an injunction will not be 
ted on the 5 yn of a party claim- 
ing title to the land to prevent the defend- 
ant from cutting timber thereon. 
Smith v. Wilson, 10 Cal. 528. 


10. Against the cutting of timber, the 
owner of real property is entitled to the pre- 
ventive remedy of an injunction. Whilst 
the timber is growing, it is part of the realty, 
and its destruction constitutes that kind of 
waste, the commission of which a court of 
equity will, upon petition, restrain. When 
once cut, the character of the property is 
changed; it has ceased to be a part of the 
realty and has become personalty, but its 
title is not changed. It belongs to the owner 
of the land as much afterwards as previously, 
and he ney pursue it in whosesoever hands 
it goes, and is entitled to all the remedies for 
its recovery which the law affords for the re-. 
covery of any other personal property wrong-. 
fully taken or detained from itsowner. And 
if he can not find the property to enforce ita. 
specific return, he may waive the wrong com- 
mitted in ita removal and use, and sue for the: 
value as upon an implied contract of sale. 

Halleck v. Mixer, 16 Cal. 574. 

11. A complaint in replevin, alleging that. 
F. was scised and essed of certain prem- 
ises at the time of his death; that the plaint- 
iffs were appointed the executors of his last. 
will and testament, and ever since their ap- 
pointment have been in possession of the 
premises; that certain persons, whose namcs. 
are not designated, entered upon the same 
without authority, and cut down timber 
growing thereon, to the amount of about. 
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three hundred cords; thatthe defendant after- against a trespasser who is cutting timber, 
wards also entered upon the premises with- | a8 soon as the timber is cut. 

out authority, and removed the wood thus Sampson v. Hammond, 4 Cal. 184. 
cut, and still detains it from the plaintiffs;| 4, According to common law rules, a plaint- 
that they have demanded the possession of ift can not, by mere notice, bring in parties 
the same from him, and that he refuses to | not sued in an action for trespass, when there 
deliver it to them, to their damage of one | js no pretense that they were trespasscrs. 
thousand one hundred dollars, the alleged Pico v. Webster, 14 Cal 202. 


value of the wood, sufficiently shows plaint-| § ‘The fact that the toa i :; 
pa ; : parties in possession 
iff’s ownership of the wood. Id. | of a gold mine are foreigners, and have not 
12. The averments, in such complaint, of obtained a license, affords no apology for 
‘Sunlawful and wrongful,” as applied to the | trespass. Mitchell v. Hagood, 6 Cai. 148. 


entry upon the premises and the cuttin 6. The statute makin ecewenpe qaalite 
down of the timber, and to his removal and of settlers on public ven se ecaleaeal or 
detention of the same, may be stricken out grazing purposes yield to the rights of miners 
as surplusage. Id. | has legalized what would otherwise be a 

13. In suits for damages for timber cut | trespass, and the act can not be extended, 
and removed, as in this case, the true rule, by implication, to a class of cases not ea- 
so far as the title to the land is concerned, is pecially provided for. 
this: The plaintiff out of possession can Weimer v. Lowery, 11 Cal. 104 
not sue for the property severed from| 7. One who claims public lands in this 
the freehold, when the defendant was in | state, for raising fruit trees or crops, cau not 
possession of the premises from which the | enjoin miners from digging up the same for 
roperty was severed, holding them adverse- | mining purposes, unless he can show that 
y, In good faith, under claim and color of | his fruit trees were planted or crops sown be- 
title; in other words, the ersonal action can | fore the land was located for mining. 
not be made the means of litigating and de- Ensminger v. McIntire, 23 Cal. 593. 
termining the title to the real property as 
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between conflicting claimants. , 
14. But this rule does not exclude the 8. A person has no right to construct a 
proof of title on the part of the plaintiff in | ditch through the inclosure of another with- 
out his consent. 


other cases, for it is upon such proof that the 

right of recovery rests. It is because the Weimer v. Lowrey, 11 Cal. 104. 

plaintiff owns the premises, or has the right | 9, Where plaintiff and defendant hold 
under a common source of title, it is not 


to their possession, that he is entitled to the 
chattel which is severed, and that must be | necessary, upon a question of title, for either 
to go beyond that source; but the mere pro- 


in the first instance established. A mere 
intruder or trespasser is in no position to | duction of a deed from a stranger to plaintiff. 
raise ag s earn of title with the Owed. without other proof, is not ea icient show 
so as to defeat the action. Id. | cither that such stranger had title, or that 
his grantee entered under, or holds in subor- 
dination to the deed. 
Woodbeck v. Wilders, 1S Cal. 131. 
10. The owner of real estate has a right 
to remove a trespasser from his premises, 
using, however, only so much force as nay 
be necessary for that purpose. 
McCarty v. Fremont, 23 Cal. 196 
11. In consequence of the stable and per: 
manent nature of real estate, the mile of the 
common law, whichis in force in this state, is, 
that an injury to it is not indictable, and 
therefore to steal anything adhering to the 
soil is not indictable. 
People v. Williams, 35 Cal. 671. 
12. In replevin for hogs distrained under 
the act of March 26, 1857, the court found 
that the ‘‘defendant had caught the said 
hogs in traps on his land, and had _ hauled 
them in wagons to the pen,” and that cer- 
tain persons, selected by the constable with- 
out notice to the plaintitf, and in his ab 
sence, and who were not sworn nor acting 
on the testimony of sworu witnesses, aj- 


TRESPASS. 


1. In GENERAL. 

8. As to REAL ESTATE. 

21. As To PERSONAL PROPERTY AND 
RicHrTs. 

27. REMEDIES. 

62. EviIDENCE IN. 


IN GENERAL. 


1. A mere trespasser, or one occupying 
under a mere permission, without consider- 
ation, and which has been revoked, is not en- 
titled to notice to quit, or demand of pos- 
session before suit. 

Godwin v. Stebbins, 2 Cal. 103. 


2. A trespass dies with the trespasser. 
O’Connor v. Corbitt, Cal. 370. 


3. Anaction of trespass may be maintained 
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Sita the damages ‘“‘committed by said 
ovs in destroying fifteen acres of grain, 
which defendant claimed was destroyed by 
said hogs:” //eld, that such facts do not 
tend to prove the trespass. 

Kusel v. Sharkey, 46 Cal. 3. 


13. One who enters wrongfully upon 
the land of another is a trespasser, and he 
does not cease to be such, so that an action 
will not lie against him for a trespass, be- 
cause he is allowed for one month after his 
entry to remain in the undisturbed - 
sion. Meyers v. Farquharson, 46 Cal. 191. 


14. An action can not be maintained for 

a tres committed on land when the 
plaintiff is totally disseised, and the de- 
fendant is in the adverse possession thereof. 
Raffetto v. Fiori, 50 Cal. 363. 


15. In an action to recover damages for a 
trespass alleged to have been committed by 
destroying the plaintiffs fences, and by 
trampling and destroying the grain and 
herbage growing on his land, the plaintiff 
can not recover for injury done to the grain 
by the cattle of a third person, for any 
period of time after the original entry and 
trespass. 

Berryv.S. F. & N. P. Co., 50Cal. 435. 

16. In trespass, guare clausum fregit, it is 
{incumbent on the plaintiff to show that he 
was in the actual possession of the prem- 
iscs at the time of the alleged trespass, and 
the defendant may prove, under a general 
denial, that a tenant of the plaintiff was in 
the actual possession. 

Uttendorfer v. Saegers, 50 Cal. 496. 


17. An action for forcibly entering upon 
land owned and possessed by the plaintiff, 
and tearing down a dwelling-house and out- 
buildings, and carrying away the materials 
of which they were built, and for digging 
up and carrying away fruit trees, is quare 
clausum fregit. Id. 

18. If the plaintiff, in a complaint for 
cutting down trees on his land, does not aver 
that the defendant cut them down know- 
ingly, willfully, or maliciously, he can not 
recover the treble damages given in the 
two hundred and fifty-first section of the old 
practice act. Barnes v. Jones, 51 Cal. 303. 


19. If the complaint contains such aver- 
ment, and it is found that the timber was 
cut down through a mistake as to where 
the boundary line was, the plaintiff can not 
recover treble damages. Id. 

20. Without such averment, the plaintiff 
may recover simple es. Id. 


AS TO PERSONAL PROPERTY AND 
RIGHTS. 


21. The owner of property, in the posses- 
sion of the same, has a right to use so much 
force as is necessary to prevent a forcible 
trespass. People v. Payne, 8 Cal. 341. 


22. Where a trespasser goes with the in- 
tent and with the means to commit a felony, 
if necessary to accomplish the end intended, 
the owner of the property may repel force 
by force. Id. 


23. An officer, when he puts a receiver 

in ssion of the property of another, ~ 
against whom he has no process, or asserts 
through himself or another an unlawful do- 
minion over such property, is a trespasser. 
Rowe v. Bradley, 12 Cal. 226. 


24. No ouster is necessary to maintain an 
action of trespass; any unlawful entry is 
enough. Id. 


25. L. recovered judgment against R. Co., 
from which R. Co. appealed to the supreme 
court, where the judgment was modified 
by reducing the rate of interest and ue 
out the requirement for its payment in gol 
coin. No stay of proceedings, peoue said 
appeal, having been stained, . caused the 
=atuing claims of R. Co. to be sold under 
execution, issued on said judgment before 
said reversal, and became the purchaser for 
the amount of his judgment, he paying to 
the sheriff his leval fees, and giving receipt 
on his judgment for the amount of his bid. 
Within six months thereafter L. received 
from the working of said claims seven thou- 
sand dollars over the expenses for said work: 
Held, first, on the assumption that said 
modification of judgment per se rendered said 
sale void; that the working of said claims by 
L. was a trespass, and he a tortfeasor, aud 
not a debtor of R. Co. in the sense of the 
statute inrelation toattachments(practiceact,. 
sec. 126); second, that while R. Co., at their 
option, could hold L. responsible as tort- 
feasor, or by waiving the tort, treat him as 
their debtor, yet until the tort should be so 
waived by R. Co., neither they nor their 
creditors could treat L. as a debtor for said 
amount realized by him from working said 
claims. Johnson v. Lamping, 34 Cal. 293. 


26. Where, in such a case, R. Co. had 
ceased to work said claims before said sale, 
and immediately after it had been made, en- 
tered into a contract with L., by which it 
was stipulated that R. Co. should work the 
claims during the time allowed for redeinp- 
tion, and pay the gross proceeds to L., who 
should pay the expenses of said working, 
and pay wages to R. Co. for said working, 
whether the claims should yield a protit or 
not, and under said contract L. received 
from R. Co. gold dust of the value of said 
seven thousand dollars over the expenses of 
such work: Held, that such contract was 
valid, and said gold dust became the prop- 
erty of L., and thereby he became neither 
debtor nor tortfeasor. Id. 


REMEDIES. 
27. An action can not be maintained 
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against A. to recover damages for a trespass 
to real estate committed by 
Stevenson v. Lick, 1 Cal. 128. 


28. Possession in the plaintiff is suffi- 
cient to enable him to maintain trespass; 
and although a higher title may be attempt- 
ed to be set up, the failure to sustain it will 
ot operate against the right to recover dam- 
yges. | McCarron v. O’Connell, 7 Cal. 152. 


29. In an an action for nuisance or tres- 
pass, the defendant has no right to inquire 
into the good faith of the plaintiff’s posses- 


sion. 
Eberhard v. Tuolumne W. Co., 4 Cal. 308. 


30. The lines of a quarter section of gov- 
ernment land which are distinctly marked 
by natural boundaries, and by stakes placed 
at convenient distances, so that the lines 
can be readily traced, are sufficient to author- 
ize the occupant to maintain an action fora 
trespass thereon, under the provisions of the 
act of April 11, 1850. 

Taylor v. Woodward, 10 Cal. 90. 


31. It does not matter that such lines 
were marked out before the sage of the 
act, any more than it does that the posses- 
sion was anterior to its passage. Id. 


32. Nor does it make any difference when 
the act has been repealed, if the plaintiff's 
right accrued and the trespass of the defend- 
ant occurred prior to such repeal. The right 
of action being complete, the repeal of the 
act would not divest such right. Id. 


33. In suits for damages for timber cut 
and removed, as in this case, the true rule, 
as far as the title to the land is concerned, is 
‘this: The plaintiff out of possession can not 
sue for the a rty severed from the freo- 
hold, when the defendant is in possession of 
the premises from which the property was 
severed—holding them adversely, in good 
faith, under claim and color of title; in 
other words, the personal action can not 
be made the means of litigating and de- 
termining the title to the real property as 
between conflicting claimants, 

Halleck v. Mixer, 16 Cal. 574. 


34. But this rule does not exclude the 
proof of title on the part of the plaintiff in 
other cases, for it is upon such proof that the 
right of recovery rests. It is- because the 
plaintiff owns the premises, or has the right 
to their possession, that he is entitled to the 
chattel which is severed, and that must be 
in the first instance established. A mere 
intruder or trespasser is in no position to 
raise the question of title with the owner so 
as to defeat the action. Id. 


35. An action can be maintained by the 
mortgagee of real estate to recover damaves 
for wrongful and fraudulent injuries done 
to the mortgaved property, by which the 
security of the mortgaye has been impaired. 


Robinson v. Russell, 24 Cal. 467. 


36. A party can not recover for injuries 
done by cattle of defendant breaking into 
plaintiff's close, unless the land entered be 
inclosed by a fence of the character de- 
scribed by statute, or at least by an inclosure 
equivalent, in its capacity to exclude cattle, 
to the statutory fence. 

Comerford v. Dupuy, 17 Cal. 308. 


37. Plaintiffs sue defendants for damages 
for their alleged trespasses upon a certain 
portion of quartz mining claims, alleged in 
the complaint to be the property and in the 
possession of plaintiffs, asking an injunction 
against further trespasses, which was granted, 
the complaint averring the insolvency of 
defendants. The defendants deny all the al- 
legations of the complaint, and claim owner- 
ship. The jury found generally ‘‘for de- 
fendants,” and judgment was rendered in 
their favor for costs. Defendants then moved 
to amend the judgment by adding thereto 
the words ‘ and that the injunction hereto- 
fore granted be, and the same is hereby dis- 
solved,” which was refused; but the judz- 
ment was so modified as to permit (lefendants 
to work the surface diggings set up in their 
answer: Held, that the action amounted to 
an action of trespass, with an injunction as 
ancillary thereto; and that the action itself 
having failed by the verdict for defendants, 
the injunction falls with it, and should have 
been dissolved. 

Brennan v. Gaston, 17 Cal. 372. 

38. This conclusion does not trench upon 
the positions, first, that a judgment in tres- 
pass does not necessarily determine the title 
to the real estate alleged to be trespassed on; 
and, second, that upon a proper state of facta, 
an injunction may be a proper remedy upun 
an original bill in equity, to enjoin trespass 
and waste where the injury is irreparable 
and goes to the destruction of the inherit- 
ance. Id. 


39. Action for damages for trespass al- 
leged to have been committed by defendants 
upon certain ee claims; and also 
for a perpetual injunction against future 
trespasses; which was granted. Defend- 
ants deny all the allegations of the complaint, 
and set up ownership of certain mining 
ground. Verdict generally ‘‘for defendants, 
and judgment in their favor for costs. De- 
fendants move to amend the judgment by 
dissolving the injunction; motion denied, 
but the Judgment modified 80 as to permit 
defendants to work the ground set up in their 
answer. After the term had expired, de- 
fendants appeal from this order refusing to 
dissolve the injunction, and subsequently, 
sae defendants giving bond, the judge, 
chambers, made an ex parte order di- 
ee bene ae to yield possession of the 
ground described in the answer to defeni- 
ants, which order plaintiffs refused to obev;: 
and then followed an order to show cause 
why they should not be punished for con- 
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tempt: J/cld, that the court had no power to 
inake the ex parte order for the restitution of 
ssession or the induction of defendants 
into possession of the premises, as this was 
in effect to decide the whole controversy in 
limine, and to execute the judgment by an 
(x parte order; that the possession by plaint- 
iffs of the premises was property, and could 
not be disposed of except in due course of 
law; and that all the subsequent orders, for 
contempt, etc., beiny dependent on this, fall 
with it. Id. 
40. In an action for a trespass upon a 
mining claim, where the complaint avers that 
defendants are working upon aud extracting 
the mineral from the claim, and prays for a 
perpetual injunction, and the answer ad- 
mits the entry and work and takes issue 
upon the title; if a jury to whom the issue 
of title is submitted, tind in favor of the 
plaintiffs, it isthe duty of the court to decree 
the equitable relief sought, and enjoin the 
defendants from future trespasses. 
McLaughlin v. Kelly, 22 Cal. 211. 
41. The complaint charged that defend- 
ants had wrongfully entered upon a tract of 
mining ground (described by metes and 
bounds) owned by the plaintiffs, and had 
extracted therefrom gold-bearing earth of 
the value of one thousand dollars, and that 
they threatened to continue their wrongful 
acts, and prayed for damages in the sum of 
one thousand dollarg, and for a perpetual in- 
junction. The answer set up title in defend- 
ants to a specific portion of the tract claimed 
by plaintitis, and denied that they had 
worked upon any other portion than that to 
which they thus asse title. Id. 


42. The plaintiff is not entitled to recover 
damages for a trespass quare clausum fregit, 
alleged in his complaint to have been com- 
mitted on his own land, when in fact the 
trespass was committed upon another piece 
of land. Doherty v. Thayer, 31 Cal. 140. 


43. If the complaint in an action to recover 
damages for an alleged trespass, avers that 
the defendant unlawfully entered on plaint- 
iff’s land and tore down a gate, the gist of 
the action is the entry, and the removal of 
the gate is mere matter of aggravation; and 
if the plaintiff fail to prove the gist he can 
not recover for the matter of aggravatiun. 

Pico v. Colimas, 32 Ual. 578. 

44. Where a sheriff under an execution 

ainst McGrane, and at the direction of 

e judgment creditor, Williston, seized 
upon certain property, including wheat and 
barley, in possession of Goodyear, who had 
purchased in good faith and for value of Mc- 
Grane, after the crop was cut and stacked; 
and at the same time, the sheriff, having in 
his hands a mortvage given by McGrane to 
Williston upon the crop while growing, took 
possession of the wheat and barley, also un- 
der such mortgage, and placed all the prop- 
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erty seized in possession of Casey, as his 
keeper, as agent of Williston: Held, that 
these facts established a joint taking by 
the sheriff and judgment creditor, which, if 
wrongful, would sustain an action against 
them jointly as trespassers. 

Goodyear v. Williston, 42 Cal. 11. 


45. Although a person gets upon a rail- 
road car wrongfully and as a trespasser, for 
the purpose of riding without paying his fare, 

et the conductor, 1f he resolves to exercise 
his right to remove him, must do so pru- 
dently, and in such a manner as not to en- 
danger his personal safety. If he do not 
exercise this prudence, and injury result, the 
company can not absolve itself from liability 

on the ground that the wrong was mutual. 
Kline v. C. P. R. Co., 37 Cal. 400. 


46. The court will not interfere, by in- 
junction, to restrain the commission of 
naked trespasses, where there is no waste 
committed. 

N.C. & S. C. Co. v. Kidd, 37 Cal. 282. 


47. The plaintiff in an action quare cluu- 
sum fregit, May prove several distinct 
trespasses committed at various times, if in 
his complaint he alleges the time of one tres- 
pass and that others were afterwards com- 
mitted. Brady v. Bronson, 45 Cal. 640. 


48. A plaintiff, who recovers in trespass 
quare clausum fregit docs not thereby be- 
come vested with the title, or succeed to the 
interest, which the defendant in such action 
may have had in the property. 

Williams v. Sutton, 43 Cal. 65. 


49. Where a trespass is continuous, as 
in the trespass of cattle upon land day after 
day, the party injured is not authorized to 
divide it up into several causes of action, 
either with respect to the means by which 
the trespass was committed or the time of 
its commission, 80 as to maintain separate 
actions or proceedings for each cause of ac- 
tion. De Ee Guerra v. Newhall, 53 Cal. 141. 


50. The eighth section of the act of Feb- 
ruary 4, 1874, ‘‘to protect agriculture, and 
to prevent the trespassing of animals upon 
private property in certain counties,’’ does 
not contemplate a recovery of a part of the 
damages for the trespass by proceeding un- 
der the act, and another part of the dam- 
ages for a portion of the same trespass Py 
means of an action at law. Id. 


51. In an action for damages caused by 
the trespassing of cattle upon grain, whether 
the action be in the nature of trespass, or 
founded upon an express promise to pay 
such damages, it is error to instruct the jury 
that if one man’s stock trespasses upon an- 
other’s grain, the law a ee & promise on 
the part of the owner of the stock to pay all 

ages done. 


Van Valkenburg v. McCauley, 53 Cal. 706. 
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52. Where several mean rs are declared 
inst jointly, but no joint trespass is 
proved the plaintiff can introduce evidence 
of a several trespass against one of the defend- 
ants, and recover against such defendant. 
Ailiter, if a joint trespass has been proved. 
McCarron v. O’Connell, 7 Cal. 152. 


53. Where the complaint and evidence 
show that a defendant is in possession of a 
tract of land, and claiming and holding under 
an adverse title, and the weight of evidence 
is in favor of his title, an injunction will not 
be granted, on the application of a party 
claiming title to the land, to prevent the de- 
fendant from cutting timber thereon. 

Smith v. Wilson, 10 Cal. 528. 


54. A defendant who has not been served 
with process is not a competent witness 
for his co-defendant in an action of trespass. 

Gates v. Nash, 6 Cal. 194. 


55. The lessor of plaintiff is a competent 
witness in an action of trespass to the lesasl 
premises, where the lease docs not bind him 
to protect plaintiff against trespassers. 
McCormick v. Bailey, 10 Cal, 232. 


56. In an action of trespass against a sher- 
iff where he is declared against personally, and 
not assheriff, itis competent to prove that the 
defendant was sheriff, and that his deputy, 
as such, committed the trespass. 

Poinsett v. Taylor, 6 Cal. 79. 


57. In an action against a sheriff for seiz- 
ing and selling certain personal property al- 
leged to belong to plaintiff, under an execu- 
tion against one Teal, it being averred in the 
cnswer that the property velonged to Teal: 
Held, that evidence tending to prove that 
it was partnership property of Teal and 
plaintiff was proper, and that if they were 
partners, and as such owned the property, 
plaintiff could not recover. 

Hughes v. Boring, 16 Cal. 82. 


58. In an action of trespass for entering 
upon the mining ground of plaintiff, and dig- 
ing the same up and converting the poll: 
ring earth, the vendor of plaintiff is a 
competent witness, although a part of the 

purchase money is still due him, 
Rowe v. Bradley, 12 Cal. 230. 


59. In an action for damages for the diver- 
sion of water from the plaintiff’s ditch, the 
deposition of one of the owners of the 
ditch was taken by plaintiff, and subsequently 
and before the balilie witness conveyed, by 
deed, his interest in the ditch to plaintiff 
Held, that such deed of conveyance did not 
ee the witness’ nght to the damazes, and 

ence he was an incompetent witness. 
Kimball v. Gearhart, 12 Cal. 27. 


60. In trespass for driving cattle upon 
plaintifl’s land, and by means thereof tramp- 
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ling on, consuming and destroying the grass 
aul herbage, and tearing up, subverting and 
spoiling the soil: Held, that plaintitf could 
ask a witness: ‘‘What would have been the 
injury to the land by turning in two hundred 
head of cattle on the twelfth, thirteenth, and 
fourteenth of April, and letting them remain 
in six or seven days?” and ‘* What would it 
be worth to turn in two hundred or three 
hundred cattle, and ture them for six or 
seven days in the field spoken of?” that the 
uestions, as put and answered, amounted to 
little, if anything, more than an estimate of 
the value of the pasturage or grass. 
Woodbeck v. Wilders, 18 Cal. 131. 


61. Plaintiffs own mining claims called the 
‘‘Columbus claims.” Defendants own claims, 
called the ‘‘ Dayton claims,” on the west of 
plaintiffs’ claims. The boundary line be- 
tween the claims is the point of dispute. 
Plaintiffs aver that defendants are working 
ground over the line and on plaintitfs’ claims, 
and bring trespass. Defendants deny, the 
pleadings being verified, that they are work- 
ing on plaintifis’ ground, and claim to own it; 
they also set up that they are owners of cer- 
tain claims known as the ‘“‘ Eureka claims,” 
lying on the east of the Dayton claims. De- 
fendants on the trial offered to show that at 
the time of the alleged trespass the ‘‘ Eurcka 
company” owned the ground said to have 
been tres don, and that defendants had 

urchased it from the ‘‘ Eureka company” 
fore this suit: /7Zeid, that defendants were 
entitled to prove their title from the ‘‘ Eureka 
company,” —plaintiffs objecting for irrele- 
vancy, and that the title had not been plead- 
ed. Columbus v. Dayton, 18 Cal. 615. 
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TRIAL, DEFINED. 


1. A trial is the examination before a com- 
tent tribunal, according to the law of the 
and, of the facts, or a question of law put 
in issue in a cause, for the purpose of deter- 
mining such issue. 
Anderson v. Pennie, 32 Cal. 265. 
2 Until a decision of the court has been 
entered in the minutes, or reduced to writ- 
ing by the judge, and signed by him and 
filed by the clerk, a case has not n tried. 
Hastings v. Hastings, 31 Cal. 95. 


TRIAL, GENERALLY. 


3. Causes may be removed from one dis- 
trict or county to another county or district, 
in the manner provided by statute. 

Reyes v. Sanford, 5 Cal. 117. 


4. If the complaint avers that the defend- 
ant brought a false charge against the plaint- 
iff, and threatened to publish the same and 
injure his credit unless he paid a false ac- 
count, and that by reason of the false charye 
and threats he paid the same without other 
consileration, and prays judgment for the 
money thus paid, the payment of the money 
without consideration is the gist of the plaint- 
iff’s cause of action, and upon that issue he 
holds the aftirmative. If he fails to offer any 
evidence of the facts tending to show a want 
of consideration, a nonsuit should be granted. 

Kohler v. Wells, 26 Cal. 606. 


5. The power of opening up a case after 
it has been once submitted, rests in the sound 
discretion of the court hearing the cause, and 
as a general rule will not be revised. 

Pinkham v. McFarland, 5 Cal. 137. 

6. A plaintiff must be confined to the 
allegations in his complaint. 

Branyer v. Chevalier, 9 Cal. 353. 

7. Where the facts stated in the complaint 
are proved on the trial, and found to con- 
stitute a good cause of action, the plaintiff is 
entitled to judgment thereupon. 

Crosby v. McDermitt, 7 Cal. 146. 

8. During the progress of a case on trial, 
partics can not be heard otherwise than 
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through the attorneys of record. If a re- 
lease or other paper has been executed by 
one of the parties, it should be pleaded. 
urner v. Caruthers, 17 Cal. 431. 
9. When acase, involving questions of law 
and of eanity, is brought before the court for 
t 


trial without a jury, the more regular and 
orderly practice is, first, to dispose of the 
equitable branch of the case. 


Martin v. Zellerbach, 38 Cal. 300. 


LO. In such case, it should distinctly ap- 
pear from the record that the issues on the 
uity side of the court were first tried and 
disposed of; or, if the whole action and all 
the issues were tried and submitted together, 
that fact should appear. Id. 


11. In an action for recovery of land, 
brought against many defendants holding 
separate portions thereof, and having no 
common interest, and who rely upon differ- 
ent sources of title, it is the duty of the 
court, on the motion of defendants, to order 
separate trials. It is likcwise the duty of 
the court, without any motion therefor, to 
order separate trials, whenever, to the satis- 
faction of the court, it appears that the par- 
cels of land in controversy are separate anid 
distinct, and the several classes of defendants 
rely on different sources of title. 

Judson v. Malloy, 40 Cal. 299. 


12. The responsibility of an erroneous 
order or decision, made on motion, or at the 
request of one of many defendants, will at- 
tach alike to all the defendants, unless it aig 
pears that the order or decision was clearly 
restricted, or would necessarily apply only 
to particular defendants or parcels of prop- 
erty. Id. 

13. The position of a cause on the calen- 
dar will not be changed to a different day 
from that on which it is set by the clerk, 
whether upon stipulation or motion, except 
for good cause shown. 

Wetmore v. San Francisco, 43 Cal. 37. 


14. When two actions are pending at the 
same time, and between the same parties, to 
recover possession of the same tract of land, 
and in the absence of the plaintiff, one is 
tried and judgment rendered for the defend- 
ant, and the defendant then pleads the judg- 
ment as a bar in the other action, the plaintiff 
is still entitled to have the other action tried. 

People v. De la Guerra, 43 Cal. 225. 


JURY TRIAL, 


In Law Cases. 


15. In chancery cases the parties have 
no right to demand a trial by jury, but in 
all cases at law, it is a right which can be 
insisted upon and enforced. 


| 


Cahoon v. Levy, 5 Cal. 294. 1 


16. Our statute as to referring cases ap- 
plics solely to equity causes. The right of 
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trial by jury in all common law actions 
is secured by the constitution of this state. 
Grim v. Norris, 19 Cal. 140. 


17. The language of the constitution as 
to the right of trial by jury was used with 
reference to the right as it exists at common 
law. This right of trial by jury can not be 
claimed in equity cases, unless an issue of 
fact be framed for the jury, under the direc- 
tion of the court. 

Koppikus v. State Cap. Com., 16 Cal. 248. 


18. After judgment by default, in eject- 
ment, a jury trial can not be awarded, there 
being no issue. Smith v. Billett, 15 Cal 23. 


19. Failure of defendant in ejectment 
to appear when the cause is called for trial, 
an answer being in, authorizes the court to 
try it without a jury. 

Doll v. Feller, 16 Cal. 432. 

20. The right of trial by jury can not be 
waived by implication. 

Smith v. Pollock, 2 Cal. 92. 

21. The right of trial by jury may be 
waived in the mode prescribed by law. 

Russell v. Elliott, 2 Cal. 245. 


22. The failure of the defendant to ap- 
pear on the trial of an action of replevin, 
when the cause is called, is a waiver of a 
jury, under the one hundred and seventy- 
ninth section of the practice act. 

Waltham v. Carson, 10 Cal. 178. 


23. The legislature alone can determine in 
what cases the right of trial by jury may be 


ty 


waived. Exline v. Smith, 5 Cal. 112. 


24. The failure of either party to appear 
on the trial of a civil case operates as a con- 
sent on his part that the issue be tried by the 
court without a jury. But such failure to 
appear does not authorize the trial to be had 
by a jury of less than twelve persons... 

Gillespie v. Benson, 18 Cal. 409. 

25. A jury may be waived by the parties 
by a failure to file with the clerk, at least six 
days before the commencement of the tenn 
at which the action may be tried, a notice 
that a jury will be-required. 

Doll v. Anderson, 27 Cal. 248. 

26. The court has a right to direct an is- 
sue of fact to be tried by a jury, notwith- 
standing the parties have waived the same 
by a failure to give notice at least six days 
before the commencement of the term that 
one will be required. Id. 


27. In an application for a mandamus to 
compel a district judge to sign a bill of ex- 
ceptions, which the relator alleges he refuses 
to do, and where the district Judge, in his 
answer, avers that he has signed a true bill 
of exceptions, and that the one presented by 
him is not a true bill: Hed/, that the relator 
is not entitled to a jury to try the issue, un- 
der section 472 of the practice act. 

People v. Judge Tenth Dist., 9 Cal. 19. 


In Equity Cases. 


28. Parties to a suit in chancery are not 
entitled to a trial by jury. 
Walker v. Sedgwick, 5 Cal. 192. 


29. Special issues, framed by the court 
according to the established rules of chancery 
practice, may be tried by a jury in equity 
cases. Brewster v. Bours, 8 Cal. 501. 

30. Where the answer gontains both a le- 
gal and equitable defense, the court may first 
try the equitable defense, and refuse the 
plaintiff a jury trial, and, if the facts war- 
rant it, grant the equitable relief prayed for. 

Bodley v. Ferguson, 30 Cal 511. 


FORMATION OF JURY. 
Generally. 


31. The statute vests the ordering of a 
trial jury in the discretion of the court. 
Pacheco v. Hunsacker, 14 Cal. 120. 


32. The time provided by the statute, in 
which a jury shall be returned by the sher- 
iff, is directory, and not mandatory. 

Mowry v. Starbuck, 4 Cal. 274. 

33. That a jury has just tried a case in- 
volving the liability of defendant for a simi- 
lar cause of action, depending on the same 
general considerations, does not render the 
jury incompetent to sit in the subsequent 
case. So with regard toan individual juror. 

Algier v. Steamer Maria, 14 Cal. 167. 


34. A less number than twelve persons 
does not constitute a legal jury, without the 
consent of the adverse party; and such con- 
sent must be express, and entered at the time 
in the minutes of the court, and can not be 
inferred from the mere absence of the party. 

Gillespie v. Benson, 18 Cal. 409. 


35. If the trial jurors, although legally 
drawn, have not been legally summoned, the 
court may, by an order, direct additional 
jurors to be summoned. 

People v. Devine, 46 Cal. 46, 

36. If, on the trial of an issue in ejectment, 
as whether tho demanded premises were 
swamp or dry land on the twenty-eighth of 
September, 1850, the jurors are sent by the 
court to view the premises in controversy, 
they can not take into consideration the re- 
sult of the examination in determining the 
character of the land, as swamp or dry, but 
must render their verdict on the testimony 
of witnesses given on the stand, and use the 
inspection of the land only as a means of en- 
abling them to understand and apply the 
evidence. Wright v. Carpenter, 49 Cal. 607. 


Qualifications of Juror. 

37. To render a person competent to act 
as a juror, he must be an elector of the 
county in which he is returned, and have re. 
sided in the county thirty days. 

Sampson v. Schaffer, 3 Cal. 107, 
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38. Under the jury act (Laws 1863, - 
630, sec. 1, subd. 3), a person otherwise quali- 
fied is not a competent juror unless he has 
been ‘‘assessed on the last assessment roll of 
his township or county, on real or personal 
roperty, or both, belonging to him, if a resi- 

ent at the time of the assessment.” 
People v. Thompson, 34 Cal. 671. 


39. In an action of ejectment, a juror who 
has formed an opinion adverse to the valid- 
ity of the title ander which defendants 
claimed, is an incompetent juror. 

White v. Moses. 11 Cal. 68. 

40. The proviso to the act concerning 
jurors from tho provisions of the act requir- 
ing jurors to understand the language in 
which the proceedings are had, can have 
effect by construing it to mean that a want 
of sufficient knowledge of the language in 
which the proceedings of the courts are had 
is not a legal disqualitication of a juror, but 
that the court may require in its discretion 
all the jurors on the same panel to under- 
stand the same language. 

People v. Arceo, 32 Cal. 40. 


41. One who declares that he knows the 
defendants, and, if the testimony was evenly 
balanced, he would incline to their side, but 
would decide ayainst them if the testimony 
was against them, and that he would do his 
duty as a juror, under the instructions of the 
court, is a competent juror. 

McFadden v. Wallace, 38 Cal. 51. 


Peremptory Challenge to Juror. 


42. In a civil action, a party is not bound 
to exercise his right of peremptory challenge 
to jurors, until there are in the jury-box 
twelve persons whom the court has adjudged 
to be competent jurors. 

Taylor v. W. P. R. R. Co, 45 Cal. 323. 


Challenges for Cause. 


43. In impaneling a jury, each party has 
@ right to put questions to a juror to show 
not only that there exist proper grounds for 
a challenge for cause, but to elicit facts to 
enable him to decide whether he will makea 
peremptory challenge. 
Watson v. Whitney, 23 Cal. 375. 
44. A general challenge of a juror for 
cause, without specification of the particular 
grounds, is insufficient. The statute enu- 
merates several different grounds for which 
such challenges may be taken, and a designa- 
tion of the ove upon which any particular 
challenge rests, is essential to ita considera- 
tion by the court. Itis not sufficient to say, 
** I challenge the juror for cause,” and then 
stop. Paige v. O’Neal, 12 Cal. 483. 


Want of Qualification. 


45. The objection to the qualification of a 
juror, that his name was not on the venire 


returned by the sheriff, comes too late after 
verdict. The objection, if it had any validity, 
should have been urged at the trial. 

Thrall v. Smiley, 9 Cal. 530. 


46. The object of the law is to secure 
honest and intelligent men for the trial, and 
it is of no practical consequence in what 
order, or at what time during the term, ne 
are summoned. Id. 


47. Unless the irregularity complained of 
in the formation of the j goes to the 
merits of the trial, or leads to the inference 
of improper influence upon their conduct, 
their dit Fe should not be disturbed. Id. 


48. The plaintiff's attorney made an affi- 
davit, that since the trial he had discovered 
one of the jurors to be incompetent, because 
a resident of the state only three months. 
The juror also made an affidavit to the same 
effect: Held, that the juror was competent. 

Thompson v. Paige, 16 Cal. 78. 


Having Previously Served in Same Cause. 


49. Where, in a civil case, Taylor, a 
juror, had been accepted by both purties, 
and subsequently, during the examination of 
another juror, the fact came out that there 
had been a former trial of forcible entry and 
detainer for the same ground now in dispute, 
and Taylor then of his own accord stated 
that the title to the ground had been spoken 
of in the forcible entry case, and that his 
mind was made up as to the title; and the 
plaintiffs thereupon challenged Taylor for 
cause, and the court excused him, defend- 
ants resisting on the ground that it was too 
late: //eld, that there is noerror; that where 
the court below exercised its discretion in 
excusing @ juror to attain justice, this court 
would interfere with great reluctance. 

Grady v. Early, 18 Cal. 108, 


Unqualified Opinion. 


50. In an action of ejectment a juror who 
has formed an opinion adverse to the validity 
of title under which defepdants claimed, is 
an incompetent juror. 

Vhite v. Moses, 11 Cal. 68. 


S1. Under the jury act (stats. 1863, ns 
630, sec. 1, subd. 3), a person otherwise quali- 
fied is not a competent juror unless he has 
been ‘‘ assessed on the last assessment roll of 
his township or county, on real or personal 
roperty, or both, belonging to him, if a res- 

ident at the time of the assessment.” 
People v. Thompson, 34 Cal. 671. 


52. A verdict of a jury will not be set 
aside on the ground that one of the jurors 
‘* knew and was aware of the circumstances 
connected with the affair,” the subject-mat- 
ter of the suit, where no objection to him was 
made until after the verdict was rendered, 
and it not appearing that he had formed or 


1498 


4 


TRIAL. 


expressed an opinion before the trial, or was | suspicion attending the delivery of the ver- 


in any way biased in favor of the plaintiff. 
Lawrence v. Collier, 1 Cal. 37. 


Bias. 


53. The law contemplates that every juror 
who sits in a cause shall have a mind free 
from all bias or prejudice of any kind, and 
if a juror is prejudiced in any manner, he is 
not a proper person to sit in the jury-box. 

People v. Reyes, 5 Cal. 347. 


54. Prejudice is a state of mind, which, in 
the eye of the law, has no degrees. Id. 


55. Prejudice being a state of mind more 
frequently founded in passion than in reason, 
may exist with or without cause; and to ask 
® person whether he is prejudiced or not 
against a party, and if the answer be affirma- 
tive, whether that prejudice is of such a 
character as would Vea him to deny the 
party a fair trial, is not only the simplest 
method of ascertaining the state of his mind, 
but is probably the only sure method of 
fathoming his thoughts and feelings. Id. 


56. The mere formation of hypothetical 
opinions as to the guilt or innocence of the 
prisoner, founded on hearsay or information, 
and unaccompanied with malice or ill-will, 
is not suflicient to support a challenge for 
implied bias. People v. Murphy, 45 Cal. 137. 


57. The decision of the court upon the 
challenye of a juror for actual bias, if errone- 
ous, is not an error of law, but an erroneous 
finding of fact. | 

Trenor v. C. P. R. Co., 50 Cal. 222. 


§8. Such decision, if not final, and if sub- 
ject to review, can only be reviewed on 
the ground that the evidence is insufficient 
to sustain it, and the court will not, except 
in the clearest case, interfere with it. Id. 


Duty and Powers of Jury. 


59. After the jury have once retired, it is 
error to allow them to come into court and 
receive instructions in the absence of the 
parties or their counsel. 

Redinan v. Yontz, 5 Cal. 148. 


60. Such instructions will be considered 
important, if the contrary is not shown, from 
the very fact that the jury have asked for 
them. Id. 


61. The province of the jury is to deter- 
mine from the evidence the issues of fact 
resented by the parties; and their decision 
18 final in all cases where there is a conflict 
of testimony. 
McCauley v. Weller, 12 Cal. 500. 


Polling the Jury. 
62. There is noright to polla jury ina 
civil case, after the verdict has been recorded, 
nor beiore, unless there are circumstances of 


dict. Blum v. Pate, 20 Cal. 69. 


63. But in all cases it rests with the dis- 
cretion of the court. Id. 


64. In a civil action it is not a matter of 
right, which either party may claim, to have 
a jury polled. Before the verdict is recorded, 
it is a matter resting in the discretion of the 
court to allow the proceeding; it will gener- 
ally be allowed where circumstances of sus- 
picion attend the delivery of the verdict 
After the verdict is recorded, the proceeding 
is never allowed. With the assent of the 
jury to the verdict as recorded, their func- 
tions with respect to the case ccase, and the 
trial is closed. Id. 

65. The jury, acting as a body, speak 
through their foreman, and his assent is con- 
clusive upon all, unless a disagreement with 
the record be expressed at the time. Id. 


66. Before a verdict is recorded, it should 
be declared by the foreman of the jury, or, 
if sealed, read by the clerk, so that the 
parties may be distinctly informed of its pur- 

rt. It is irregular to record the verdict 
betes it is thus announced, but the irregu- 
larity must be objected to at the time, or it 
will not be notived on appeal. Id. 


67. Assent to a recorded verdict, ex- 
pressed by the foreman, is conclusive 
upon all the jury, unless a disagreement is 
expressed at the time. Td. 

68. Although a juror may, at the last 
moment, dissent from a verdict rendered, 
yet that dissent must be founded on the 
question of fact presented by the veriict, 
and not upon information received from the 
court, as to what is the legal effect of the 
verdict as found. 


Fitzpatrick v. Himmelmann, 48 Cal 588. 


Discharge of Jury. 


69. If, when a cause is on trial before a 
jury, the court continues the hearing to a 
day which carnes the court into the next 
term, and then, before the day arrives, ad- 
journs the court for the term, the jury is dis- 
charged, and the court can not proceed with 
the hearing before the jury when the day ar- 
rives. Johnsonvy. Pacific C. Co., 50 Cal. 648. 


70. If, in such case, the court does not ad- 
journ for the term, it may proceed with the 
hearing notwithstanding the close of the 
term. Id. 

Impeaching Verdict. 


71. An affidavit of a juror can not be re- 
ceived to impeach his own verdict, unless 
the verdict was arrived at by ‘‘a resort to 
the determination of chance.” 

Hoare v. Hindley, 49 Cal. 274. 


72. An afhdavit of a party to an action, 
stating what took place in a jury-room, while 
the jury were considering their verdict, with- 
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out any statement therein, or proof that such 
party was present in the jury-room, will not 
2 received to impeach the verdict of a jury, 
for it can not be presumed that such part 
was present in the jury-room. id. 


CONDUCT OF TH® TRIAL. 
Special Issues. 


73. Where special issues are submitted to 

a jury, they should include all questions of 

fact raised by the pleadings and necessary to 

determine the case, and should be separately 

and distinctly stated, so that each question 
should relate to only one fact. 

Phenix W. Co. v. Fletcher, 23 Cal. 481. 


74. When, in a chancery case, the court 
directed that special issues of material facts 
in the case should be framed or settled, and 
stated in writing, before proceeding to trial: 
Held, not to be error. 

Smith v. Rowe, 4 Cal. 6. 


75. Where special issues are submitted to 
a@ jury, and they announce that they can 
not agree upon the special issues, but can 
agrec upon a general verdict, and by consent 
of counsel on both sides the special issues are 
withdrawn and a general verdict received by 
the court, no error is committed. 
Mitchell v. Hockett, 25 Cal. 538. 


Questions of Law. 


76. The admissibility of evidence is not a 
question for the jury. 
People v. Glenn, 10 Cal. 32. 


77. When, in the progress of a trial, evi- 
dence is reserved, subject to further consid- 
eration and future decision ag to its admissi- 
bility, it is the duty of the judge, when 
the decision is made, to distinctly and ex- 
Bees rule upon it, one way or the other. 

such reservations should not be made with- 
out the consent of parties, in cases where the 
consequences of the ruling might be obviated 
by other evidence by the party against whom 

the ruling is finally made. 
Sharp v. Lumley, 34 Cal. 611. 


78. It is the duty of the court to decide 
upon the admissibility of a witness objected 
to for interest. Taber v. Staniels, 2 Cal. 240. 


79. The question whether a judgment en- 
tered in the court below is entered in accord- 
ance with the mandate of the appellate 
court, is one of law, and not of fact. 

Leese v. Clark, 28 Cal. 26. 


80. It is for the court to determine 
whether letters, which have passed between 
parties constitute an ment between 
them. Luckhart v. Ogden, 30 Cal. 547. 

81. When a contract is to be performed 
within a reasonable time, the question, 
What is a reasonable time? is one of. law, to 
be «letermined by the court from the facts es- 
tablished. Id. 
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82. Whether an agreement between par- 
ties amounts to an extension of time for 
the performance of a former contract between 
them, and if so, what time, are questions of 
law for the court, and not of fact for a Jury. 


83. Mining laws, when introduced in evi- 
dence, are to be construed by the court, and 
the question whether, by virtue of such laws 
a forteiGurs had accrued, is a question of law, 
and can not, therefore, be properly submitted 
to a jury. 

Fairbanks v. Woodhouse, 6 Cal. 433. 

84. Questions arising ona trial as to prop- 
er parties plaintiffs, as to the validity and 
effect of a Mexican grant from which plaint- 
iff deraigned title, as to its loss and contents, 
and as to the validity and effect of the mesne 
conveyances through which plaintiff claimed, 
and as to whether the proceedings in the 
probate court showed jurisdiction in said 
court to make orders, by virtue of which 
sales were had, resulting in deeds through 
which plaintiff in part claimed, were matters 
for the court alone, and not for the jury. 

Seaward v. Malotte, 15 Cal. 304. 


85. Case where court below instructed 
the jury that the facts showed no valid sale 
of personal property for want of such change 
of ession as the statute of frauds requires; 
aad he supreme court sustained the instruc- 
tions. Ford v. Chambers, 19 Cal. 143. 


86. It is error for the court to submit to a 
jury the question of the legal effect of writ- 
ten documents offered in evidence during the 
trial. Carpentier v. Thirston, 24 Cal. 268. 


87. The question of the boundary lines of 
the pucblo should not be left to the jury, to 
be determined by parol proof. 

Payne v. Treadwell, 16 Cal. 220. 


88. Whether one claiming a discharge un- 
der the insolvent act has strictly complied 
with its provisions is a question of law for 
the court, and not one of fact for the jury. 

Schloss v. His Creditors, 31 Cal. 201. 


89. What facts and circumstances consti- 
tute evidence of carelessness is a question 
of law for the court todetermine. But what 
particular weight the jury should give to 
these facts and circumstances isa matter for 
the jury. 

Gerke v. Cal. S. N. Co., 9 Cal. 251. 

90. Where there is no dispute as to the 
facts, and the law upon those facts declares 
a transaction fraudulent, it is not a ques- 
tion for the jury. The court, in such case, 
may direct the jury how to find, or set aside 
the verdict, if they find to the contrary. 

Chenery v. Palmer, 6 Cal. 119. 

91. When the facts are agreed upon or as- 
certained, it is a question of law whether tio 
case is brought within the bar of the statute 
of limitations; and in such case it is error 
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104. The fact of the dedication of tho 
premises in question as a homestead was 
properly submitted to the jury. 

Cook v. McChristian, 4 Cal. 23. 


105. If the complaint aver that certain 
instructions plac@d in a highway are an ob- 
struction to the free use and enjoyment of 
the plaintiffs private property, the question 
whether such obstructions amount to a nui- 
sance or not is one of fact for the jury. 

Blanc v. Klumpke, 29 Cal. 156. 


106. Where the second of a set of bills 
of exchange was presented and protested, 
owing to the absence of the drawee, and 
the first of exchange arrived nine days after, 
and was paid, together with costs of protest 
of the second, and two months after suit 
was commenced on the protested bill: Heid, 
that in an action for malicious prosecu- 
tion of said suit, the question whether the 
plaintiffs in the suit on said bill knew that 
the bill was in fact paid at the time when 
they commenced suit, was a question for the 
jury. Weaver v. Page, 6 Cal. 631. 


107. The existence of the conditions mak- 
ing one a pre-emptioner, and the perform- 
ance of the acts necessary to give a right of 
aig as are facts for the jury to find 

rom the evidence, and not for the court to 
determine. Megerle v. Ashe, 33 Cal. 74, 


108. It is error for the court to charge the 
jury as toa question of fact, or as to the 
weight of the evidence. 

Battersby v. Abbott, 9 Cal. 565. 
Treadwell v. Wells, 4 Id. 260, 


109. The constitutional right of the court 
‘*to state the testimony” tothe jury would 
hardly authorize a judge to express his opin- 
ion as to its effect. 

Seligman v. Kalkman, 8 Cal. 216. 


110. It is the province of the jury, un- 
aided by the court, to say whether a fact is 
proved or otherwise. 

ee v. Dick, 32 Cal 213. 
34 Id. 663. 


to submit to the jury the question whether a 
demand is barred by the statute. 
Reed v. Swift, 45 Cal. 255. 


92. The question as to what facts are ad- 
mitted by the pleadings is one for the 
court and not for the jury; and the court 
should not submit such a question to a jury. 

Tevis v. Hicks, 41 Cal. 123. 


Questions of Fact. 


93. To weigh the evidence and find the 
facts is, in this state, the exclusive prov- 
ince of the jury. 

People v. Dick, 34 Cal. 641. 


94. It is the province of the jury to 
determine whether the letters were written 
and received by the respective parties, and 
the terms of the contract therein contained 
complied with, and of the court to deter- 
mine the construction and legal effect of 
such contract. Ellis v. Crawford, 39 Cal. 523. 


95. The question whether the collision 
by which the injury was caused could have 
been avoided by proper care is a question of 
fact for the jury. Siegel v. Eisen, 41 Cal. 109. 


96. Whether or not the overflowing of 
sewage is injurious to health or other- 
wise offensive is a question of fact. 

Requena v. Los Angeles, 45 Cal. 55. 


97. The amount of damages in actions 
for detention of personal property is simply 
‘a question of fact within the province of the 
jury. This court will not undertake to ex- 
amine the proofs, or declare that the evi- 
dence was insuticient to justify the verdict. 

Bartlett v. Hogden, 3 Cal. 55. 


98. In an action of trespass, the question 
of damages is a question particularly for 
the determination of @ jury. 

Drake v. Palmer, 4 Cal. 11. 


99. When in ejectment on prior posses- 
sion, abandonment is pleaded, and evi- 
dence on it is introduced, the case should be 
left to the jury. 

Roberts v. Unger, 30 Cal. 676. 


100. The question of fraudulent intent 111. The question of malice is one for 


is a question of fact. : : 
Ford v. Chambers, 19 Cal. 143. the jury to saa ee vy. Seale, 8 Cal. 217 


Billings v. Billings, 2 Id. 107. 
101. Such a question is one of fraudulent | 222 Whether driving piles in Front 
intent, to be left to the jury upon the facts, | Street, in the city of San Francisco (the 
and is not one of those cases which the court | Street being laid out over the waters of the 


is authorized to pronounce to be fraudulent | bay), is an obstruction to the free use of the 
as matters of law. street. by the public, is a question of fact for 


Wellington v. Sedgwick, 12 Cal. 469. | the Jurys pe YS ae a ae not 

102. It is for the jury to say whether the | °° De ee a ee ea ea 
grantee had knowledge of the execution of San Francisco v. Clark, 1 Cal. 396. 

the deed, or had given his assent thereto. : ; 
Bensley v. Atwill, 12 Cal. 231. Mixed Questions of Law and Fact, 

103. Whether due diligence and care, or} 113. If the description of the demanded 
negligence, exist ina particular case, is a| premises does not appear upon the face of 
fact for the jury. the complaint to be insufficient, it is a ques- 
Richmond v. 8. V. R. Co., 18 Cal 351. i tion of fact for the court or jury whether 
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the description in the same will apply to the | taken on the trial, but the case must pro- 


land sought to be recovered. 


ceed on its merits, so far as such objection 


Moss v. Shear, 30 Cal. 467. | is concerned. 


114. Probable cause is a mixed question 
of law and fact. Potter v. Seale, 8 Cal. 217. 


115. In an action for malicious prosecu- 
tion, the want of probable cause is a mixed 
question of law and fact. 

Grant v. Moore, 29 Cal. 644. 


116. The question of delivery and change 
of possession under the fifteenth section is a 
mixed question of law and fact; but as to 
what shall constitute a delivery is a ques- 
tion of law alone. 

Vance v. Boynton, 8 Cal. 554. 


Miscellaneous. 


117. Where the counsel of a party, at the 
conclusion of the trial, handed to the court 
fifty-eight written instructions, occupying 
twelve pages: Held, that it was not incum- 
bent upon the judge to stop the progress 
of trial for their examination, and that they 


were properly refused. 
Anderson v. Parker, 6 Cal. 197. 


118. Where the court below charged the 
jury, among other things, that if they found 
for plaintitt, he was entitled to recover the 
value of the use and occupation from October, 
1853—a period long anterior to the com- 
mencement of the action, the complaint not 
containing any averment as to the time when 
plaintiff's title accrued or existed, ctc.—and 
the defendant excepted gencrally to all the 
charge, and followed this general exception 
up Ly a specification of certain portions of 
the charge to which his exception was par- 
ticularly directed: Held, that thia general 
exception did not cover the charge as to 
damages. Payne v. Treadwell, 16 Cal. 248. 


119. Where there is in the transcript a 

7 fal Nal by the parties that ‘‘the plaintiff 

Guly excepted”’ to the ‘‘charges and each 

rt thereof,” it will be construed as a stipu- 

ation that the exceptions were sufficiently 
specified to render them available. 

Bowman v. Cudworth, 31 Cal. 148. 


120. Instructions given by the court to 
the jury must be excepted to, in order to 
enable the appellant to take advantave of 
errors in them if such exist. 

Wilkinson v. Parrott, 32 Cal. 102. 


221. If a case is submitted upon stipu- 
lated facts, without reserving the question 
of the competency, relevancy, or admissi- 
Hility of evidence to prove such facts, the 
question can not be raised that such facts 
are not properly before the court. 

Brewster v. Hartley, 37 Cal. 15. 


122. When a demurrer to the complaint, 
on the ground of a misjoinder of parties 
plaintiff (or other ground which would be 
waived if not taken in time), has been over- 
gwuled, the objection can not be again 


Tennant v. Pfister, 45 Cal. 270. 


123. On the trial no objection to the com- 
plaint is open to inquiry, except the want of 
jurisdiction, or that it does not state facts 
sufficient to constitute a cause of action. Id. 


124. After a cause has been submitted in 
the court, it is not error to hear argument 
at chambers, and thereupon to decide the 
case. San Jose v. Shaw, 45 Cal. 178. 


125. After trial by the court, when it has 
filed its findings and rendered judgment, 
it is irregular for it, upon motion of one of 
the parties, to re-cxamine the evidence and 
reverse its former action, or substitute dif- 
ferent findings of facts. 

Prince v, Lynch, 38 Cal. 528. 


126. The only regular way for the court 
to review its former action 1s on a motion 
for a new trial, Id. 


127. It would seem that a party can not 
try his cause before a judge without objec- 
tion, and, after losing it, complain that the 
case was not tried by a jury. 

Smith v. Brannan,‘13 Cal. 107. 


128. Error in law occurring at a trial 
may be reviewed upon a bill cf exceptions 


as well as upon a motion for a new trial. 
Walls v. Preston, 25 Cal. 61. . 


129. Where plaintiffs, having excepted to 
the ruling of the court excluding certain evi- 
dence, take, in consequence of such ruling, a 
nonsuit with leave to move to set aside, 
they do not waive any of their rights as to 
the exceptions taken. Objections to the in- 
troduction of evidence confined on appeal to 
the grounds taken below. 

Natoma Co. v. Clarkin, 14 Cal. 549. 


130. The ruling of a court, during a trial, 
in excluding testimony, will be sustained, 
if its introduction was improper, although 
counsel do not state the correct grounds of 
objection, provided the correct grounds, 
if stated, could not have been obviated. 

Miller v. Van Tassel, 24 Cal. 458. 


131. Where the transcript contained, to- 
gether with the judgment roll, a copy of an 
order certified to by the clerk, sustaining a 
demurrer to a replication, and there was 
no statement or bill of exceptions: //el:, 
that the appellate court could not review the 
action of the court below upon the demurrer. 

Bostwick v. McCorkle, 22 Cal. 669. 


TROVER AND CONVERSION. 


1. To render the defendant liable to the 
action, hc must have converted the property 
to his own use; and if not, then any other 
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act, to amount to a conversion, must be done | sumption of ownership, and a conversion of 


with a wrongful intent, either expressed or 
implied. Rogers v. Huie, 2 Cal. 571. 


2. The conversion is the gist of the ac- 
tion of trover, and without conversion neither 
possession of the property, negligence or mis- 
fortune will enable the action to be main- 
tained. Id. 


3. An action of trover may be maintained 
against a trespasser, who is cutting timber, 
as soon as the timber is cut. 

Sampson v. Hammond, 4 Cal. 184. 


4. If the parties were tenants in com- 
mon, and the defendant sold the chattels 
held in common, and appropriated the pro- 
ceeds to his own use, the remedy of the 
plaintiff is in trover, or by an action for 
money had and received; and an action for 

oods, wares, and merchandise, sold and de- 
ivered wi!l not entitle him to a judgment. 

Williams v. Chadbourne, 6 Cal. 559. 


5. All the parties in interest should join 
in an action of trover, and a failure to join 
may be pleaded in abatement. 

Whitney v. Stark, 8 Cal. 514. 


6. Where M. made a bill of sale to G. of 
forty-two barrels of vinegar, then in posses- 
sion of G., as keeper of the sheriff, as collat- 
eral security for a debt due G., and G. sub- 
sequently gave back the bill of sale to M. 
without any liquidation of the debt, or 
change of the possession of the property, and 
the property was afterwards sold by the de- 
fendant as sheriff, M. bringing an action of 
trover against the defendant, to recover the 
same: //eid, that M. had no title to the 
property upon which he could recover in 
such an action, as the mere handing back 
the bill of sale of M. did not revert the title 
in hin. 

Middleworth v. Sedgwick, 10 Cal. 392. 


7. In trover, the plaintiffs must either 
have the possession, or the iimmediate 
right to the possession of the property, to 
entitle them to recover. Id. 


8 Plaintiff brought an action of replevin 
against the defendants to recover certain 
property, and obtained a judgment for its 
restitution, and damages for its illegal deten- 
tion; defendants paid the damages, but the 
peorey was not restored. Plaintiff then 

rought an action of trover to recover the 
value; defendants pleaded the former recov- 
ery as a bar: //eld, that the judgment in 
replevin did not constitute a bar to the ac- 
tion of trover, the judgment in replevin not 
bein satisfied. 

Nickerson v. Cal. Stage Co., 10 Cal. 520. 


9. Where the defendant contracted with a 
factor, who was in his debt for certain goods, 
but before he took them away was informed 
that a portion of them belonged to another, 
his taking such portion was an uvlawful as- 


the property. Scriber v. Masten, 11 Cal. 330. 


1O. In a suit by an administrator against 
defendant, for conversion of the property of 
the estate, under the one hundred and six- 
teenth section of the statute to rezulate the 
settlement of estates, the proof, as to the 
right, or title, or possession, of plaintiff, and 
the taking or interference by defendant be- 
ing conflicting, it is error toinstruct the jury 
that a mere demand on the defendant, and 
refusal by him to surrender the property, 
charge him with a conversion. 

Beckman v. McKay, 14 Cal. 230. 


11. Where, in such case the defendants, 
warehousemen, deliver the wheit to third 
persons, who bought from the brokcr for 
his own debt, on the ground that they held 
the storage receipts of defendants to one 
S., who had loaned money to E. & H. on 
the wheat as collateral, and had indorsed the 
receipt, ‘‘deliver to bearer, or E. & H.,” the 
defendants knowing at the time of said de 
livery that E. & H. claimed the wheat as 
their property, they are liable to E. & H. for 
a conversion. anna v. Flint, 14 Cal 73. 


12. If one is intrusted with goods by the 
owner, with power to sell the same at retail 
for the owner as his agent or clerk, ani if 
he then sells the goods, in payment of his 
private debt, to one who has full knowledge 
of the owner’s title and the agent's relation 
to the goods, the purchase made with this 
knowledge amounts to a conversion of the 
goods by the poe 

erron v. Hughes, 25 Cal. 555. 

13. In case of a chattel mortgage, the 
mortgagee could formerly maintain trover 
against the mortgagor for a refusal to deliver 
or a conversion of the chattel, but the mort- 
gagor could not maintain trover against the 
mortgagee for refusing to deliver or selling 
the mortgaged property, unless the mort,ace 
has been paid or a tender has been made be- 
fore condition broken. 

Heyland v. Badger, 35 Cal. 404 


14. The action of trover depends on 
legal title, general or special, to support it, 
and the mortgagor, as against the mort-avee, 
bas no title. ‘Id. 


15. The owner of personal property which 
has been wrongfully converted is ordinarily 
entitled to recover his specitic property, or 
its value, and Can not be compslied to ao- 
cept other property of the same kind and 
equal value in lieu of that which was con- 
verted. Atkins v. Gamble, 42 Cal. 86. 


16. The mere fact that the pledgee of 
mining stocks sells the particular certiti- 
cates pledved does not render him lable as 
for a conversion of the pledge, provided the 
pledgee, upon a redemption, restores similar 
certilicates, and has been at all times ready 
todoso. ‘Thompson v. Toland, 4s Cal. 99, 
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17. The pledgee, as against a stranger to 
the pledzor and wrong-doer, who has con- 
verted the pledge, may recover its full value; 
for he i3 answerable over to the pledgor for 
any surplus in his hands; and if he recovers 
in such action, and the wrong-doer satisfies 
the judgment, he thereby acquires a title to 
the pled. e. Id. 

18. If, in an action of trover, the com- 
plaint, in addition to alleging a taking and 
carrying away of the goods, avers a detention 
of the sume, and ita rs on the trial that 
the defendant had sold the goods before the 
suit was brouglit, and the plaintiff recovers 
judgment oniy for the value of the goods, 
the defendant is not injured by the allega- 
tion of a detention. 

Hutchings v. Castle, 48 Cal. 152. 

19. An administrator may bring an ac- 
tion of trover in his own name to recover 
tho value of personal property belonging 


to the estats, tortiously taken after the | dis 


death of the intestate and before letters were 
issued. Ham v. Henderson, 50 Cal. 367. 

20. If the taking of personal property is 
tortious, no domand is necessary before 
bringing suit. Id. 

21. An administrator has a special prop- 
erty in the personalty of the estate, which 
enables him to bring trover to recover its 
value when converted. Id. 


22. If a special administrator of an es- 
tate, as such, and without authority, sells 
stock of a corporation, which had been 
pledged to the deceased in his lifetime, as 
security for a loan of money, and receives 
the proceeds, which he pays over to execu- 
tors subsequently appointed, this does not 
constitute a conversion by the estate, so as 
to enavle the pledgor to recover the enhanced 
value of the stock in an action of trover 
against the executors. 

Von Schmidt v. Bourn, 50 Cal. 616. 

23. One tenant in common can not 
maintain trover against his co-tenant, for 
a sale of the common property which he is 
authorized by contract to make, nor will it 
lie against the person to whom the co-tenant 
sold the property. 

Hewlett v. Owens, 51 Cal. 570. 

24. An order of the president of a corpo- 
ration, drawn upon himself as president, to 
transfer to a person a certain number of 
shares of stock of the corporation, followed 
by the refusal of himself and the secretary 
to deliver the stock, does not amount to a 
conversion of the stock by the corporation. 

Morrison v. Gold Mt. Co., 52 Cal. 306. 


25. The expression of section 3336, ‘‘ the 
detriment caused by the wrongful conver- 
sion of personal property is presumed to be,”’ 
indicates that it was intended to establish 
a legal presuinption to operate, and which 
could only operate at the trial of the cause. 

Tully v. Tranor, 53 Cal. 274. 


26. The amendment of section 3336 of the 
civil code, which took effect July 1, 1874, 
operated upon the trial of an action brought 
for the conversion of personal property which 
took place after the amendment took effect, 
although the conversion had occurred prior 
to the amendment. Id. 


27. L., as tenant of B., placed certain fix- 
tures upon the real estate of B., and B. sub- 
sequently sued out an injunction to prevent 
L. from removing the fixtures. Uponashow- 
ing by L., the injunction was dissolved, and 
thereafter L. sued B. for dama:es caused by 
the injunction. At the trial the court in- 
structed the jury that the mere issuance 
and service of the injunction was a con- 
version of the fixtures by B.: //ell, that 
the instruction was erroneous. 

Lacey v. Beaudry, 53 Cal. 693. 


28. To maintain trover, or trespass de bonis 
asportatis, evidence of an actual forcible 
on of the plaintiff is not neces. 
sary. Any unlawful interference with the 
property, or exercise of dominion over it, by 
which the owner is damnitied, is suthcient to 
maintain either action: //eld, accordingly, 
in an action by a mortyayee of personal 
property against a sheriff, for taking the 
same under attachments against the mort- 
gagor, thata levy upon apart of the property 
in the possession of the mortgagor, and the 
appointment of a keeper, was a taking, al- 
though the property was not moved or other- 
wise disturbed, mee though it was released 
before any demand from the plaintiff. 

Rider v. Edgar, 54 Cai. 127. 
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TRUSTS AND TRUSTEES. 


1. GENERALLY. 
30. Express TRUST. 
42. IMPLIED Trust. 
104. TRUSTEE. 
148. Cestur QUE TRosT. 
152. ENFORCEMENT OF TRUST. 
173. BREACH OF TRUST. 


IN GENERAL. 


L. Money in the hands of an executor is 
held by him in trust, not a3 a debt. 
Ex parte Smith, 53 Cal. 204. 
2. If an administrator becomes a pur- 
chaser, through another person, of the land 
of the estate sold by him, the heirs of the 
intestate may have him declared a trustee, 
and compel him to convey the land to them. 
Guerrero v. Ballerino, 48 Cal. 118. 
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3. Case stated where the evidence shows 
that an administrator, through another per- 
son, was the purchaser at the sale of the 
intestate’s land, made by himself, and 
where the finding of the court below, that 
the administrator was not the real purchaser, 
is set aside as being not sustained by the 
evidence. Id. 


4. If the payee of a note receives from the 
payor a note and mortgage of a third per- 
son as collateral security for the payor’s 
note, and upon the death of the payor re- 
ceives from the administrator payment of 
the note and mortgage, he holds the balance 
of the money above what extinguishes the 
payor’s and assignor’s note in trust for the 
payor and assignor. 

Ponce v. McElvy, 47 Cal. 155. 


5. If, in such case, the assignee of the 
note and mortgage, instead of receiving the 
money from the administrator, has the note 
and mortgage allowed in his own name 
against the estate and bids in the land of 
the estate at administrator’s sale, and ap- 
plies the claim in payment of the pur- 
chase money, he holds the land subject to 
the same trust as he would have held the 
money if paid to him by the saan 

6. The same rules apply as to such trusts 
in relation to a person who receives from the 
assignee such note and mortgage upon the 
same terms that the assignee received it. Id. 


7. In such cases the trust does not arise 
until the assignee of the note and mortgage 
_ receives the money in payment of the same, 

or becomes the purchaser of the land at ad- 
ministrator’s sale. Id. 


8. If a debtor makes an assignment of his 
property, to a trustee in trust to pay the 
proceeds pro rata to his creditors, one to 
whom the trustee assigns the property with 
notice of the trust must execute it. 

Sharp v. Goodwin, 5] Cal. 219. 


9. If a trustee to whom a debtor has as- 
signed his property in trust to pay the pro- 
cceds pro rata to his creditors, sells and as- 
signs the property to a third person for 
value, with notice of the trust, and such 
person converts the property into money, 
and pays the creditors, they have no cause 
of action against the trustee. Id. 


10. As a general rule, trustees and cestuis 
que trust are regarded as so independent, 
that procecdings against one do not affect 
the other. Shay v. McNamara, 54 Cal. 169. 


11. If the testator, after making a will, 
in which he devises all his property ab- 
solutely, writes a letter to the legatee, 
stating the trusts upon which the testator in- 
tended to devise the estate, and explaining 
how the legatee was to execute the trusts, 
and the legatee, during the lifetime of the 
testator, accepts in writing the terms of the 
trust, and promises to execute it iaithfully, 


TRUSTS AND TRUSTEES. 


a trust is created as expressed in the letter, 
and a court of equity will compel the legatee 
to execute it. 

De Lawrence v. De Boom, 48 Cal. 581. 


12. If trustees have authority, in theirs 
discretion, to execute a deed of the trust 
property, a court of equity may compel them 
to execute a conveyance in @ proper case. 

Saunders v. Schmaelele 49 Cal. 59. 


13. If trustees who have a discretionary 
authority to sell and convey the trust prop- 
erty, sell the same, and receive the consider- 
ation, it is their absolute duty to convey the 
legal title. Id. 


14. Whenever by the terms of a convey- 
ance to trustees with power to sell it is 
doubtful whether the trustees take as joint 
tenants, or tenants in common, courts will 
hold, if possible, that they take as joint 
tenants. Id. 

15. Inaconveyance to trustees with power 
to sell, and use the proceeds to pay expenses 
and the debts of the grantwur, if the convey- 
ance is silent, as to whether the trustees 
take as joint tenants, or tenants in co.n- 
mon, courts will hold that they take as joint 
tenants. Id. 


16. When trustees, with power to sell, 
hold as joint tenants, and one of the trust 
ees dies; as the whole estate descenis to 
tho survivors, so the power annexed to the 
trust devolves on them, and they may sell 
and convey the legal title. Id. 


17. A deed conveying land toa trustee 
who has no beneficial interest, with power to 
sell and lease, will be most strongly con- 
strued against the trustee, and most fa- 
vorably to the beneficiary under the trust. 

Sprague v. Edwards, 48 Cal. 239. 

18. Whenaconveyance ismade toa 
who has no interest in the trust fund, with 
power to sell and convey the trust lands, 
subject to the approval of the cestui que 
trust, the deed of the trustee to a purchaser 
will not pass the legal title without the ap- 
proval of the cestui que trust in writing. Id. 


19. When a conveyance is made to a per- 
son asa trustee, and he, at the same time, 
executes and delivers to the grantor a dec- 
laration in writing in which there is no am- 
biguity, stating the objects and pu of 
the trust, the wers and duties of the 
trustee, with reference to the trust estate, 
are to be ascertained from the deed and the 
declaration; and when so ascertained, the 
rights and duties of the parties must be con- 
trolled thereby. Tyler v. Granger, 48Cal. 259. 


20. In a case where two parties are con- 
testing pre-emption claimants before the 
United States land officers, and the land is 
awarded to one and the patent issued to him, 
and the other then files a billin equity to 
have the court adjudge the patentee his 
trustee, and compel hii to make a convyey- 
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ance of the legal title, the plaintiff must show, 
first, that he possessed all the necessary qual- 
ifications of a pre-emptor, for without these 
qualitications he has no standing in court; 
second, that the defendant did not possess 
those qualifications, and that the land offi- 
cers, in deciding that he did, were imposed 
on and deceived by fraudulent practices and 
false testimony used before them, and pro- 
cured by the defendant. 

Burreil v. Haw, 48 Cal. 222. 


21 The courts will not pass on the 
sufficiency of the evidence upon which 
the decision of the land officers was based in 
such case, but it must be shown that their 
decision was induced by fraudulent practices 
of the defendant, whereby the plaintiff was 
deprived of his right to pre-empt. Id. 

22. In such case, the fact that the patentee 
was nota citizen and swore falsely on that 
point in his declaratory statement, is not suf- 
ficient to show fraudulent practices on his 
part on the questo of citizenship; but it 
must appear that he produced witnesses who 
swore falsely on that point, and thereby de- 
ceived the land oflicers. Id. 


23. Where real estate, with the fixtures 
appertaining thereunto, together with cer- 
tain personal property, were conveyed in 
trust as security for the payment of a debt, 
and tho creditor was obliged to resort to a 
court of equity to secure the protection of 
the persoiial property and fixtures from de- 
triment and destruction: //eld, that the 
court should take jurisdiction of the 
whole subject-matter of the litigation, 
and also decree a sale of the real estate 
proper. Craft v. De Forest, 53 Cal. 656. 


24. The land department having deter- 
mined that the defendant's homestead entry, 
No. 304, was valid, and it not being shown 
that the determination was based.upon an 
erroneous decision of a matter of law, 
and entry No. 304 being prior to the initiation 
of the plaintiffs pre-emption, there is no 

round on which the plaintiff can claim that 
the defendant acquired the title to the land 
under his homestead entry as his (the plaint- 
itf’e) trustee. Powers v. Leith, 53 Cal. 712. 


25. The right to an estate in reversion be- 
comes absolute on the happening of the event 
which terminates the intermediate estate. 

Hawes v. Lathrop, 38 Cal. 493. 


26. Where it was provided ina convey- 
ance of real estate to certain parties in trust 
for a specified purpose, that if the trustees 
should declare by resolution that the objects 
of the trust were found to be impractica- 
ble, the estate thereby conveyed should 
be determined, and the land revert to the 


grantor, it was held that on the happening of 
the event the trust deed became void, and 
the right of the grantor became absolute. Id. 


27. N. D., in consideration of natural love 
and affection and of one dollar, executed to 
US 
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himself and his brother, R. D., jointly, a 
deed of conveyance of an undivided half 
of the rancho Dos Pueblos, in trust for 
his children, and, after subsequently con- 
veying * portion of the rancho, by metes 
and unds, to one D. H., died, leav- 
ing a will, wherein (after constituting three 
executors and enjoining upon them to pay his 
debts) he devised to them, in trust for his 
children, the rancho Dos Pueblos, or 80 much 
thereof as had not, before the date of the 
will, been conveyed by the deed of trust 
above mentioned, the share of each to becon- 
veyed to him upon his reaching the age of 
twenty-one years. Bequests were also mace 
to T. A. and J. A. lthe executors qual- 
ified, but one of them afterward resigned. 
Afterward, and more than five years before 
the beginning of the suit, the other executors 
sold and conveyed portions of the land to H. 
and others, for the purpose of paying debts 
and charges of the trust, and also conveyed 
portions of the land, in professed pursuance 
of the trust, to certain of the adult heirs, 
some of whom accepted and others declined 
to accept the deeds, the title of two of those 
accepting afterward vesting, by means of con- 
veyances, in H. and others of the purchasers 
aforesaid. Afterward, the acting executors 
and R. D. executed a deed of partition of the 
rancho between the two trusts, by which all 
of the land conveyed as aforesaid by the 
former fell into their allotment, and hk. D. 
agreed to make such conveyances to the pur- 
chasers as might be necessary to perfect their 
titles. Afterward, a final decree of dis- 
tribution was made by the probate court, 
by which the rancho Dos Pueblos was 
distributed to the acting executors, as 
trustees under the will, and in which no men- 
tion was made of the legacies to T. A. and J. 
A. No mention was made of the trust deed 
in the decree; and, indeed, except in the par- 
tition deed above mentioned, the trust deed 
was ignored by the executors throughout all 
their proceedings. In an action brought by 
the trustees in the district court to close the 
trust, against the heirs, R. D., the pur- 
chasers, and others, in which cross-com- 
plaints were filed by the several sets of 
defendants, the purchasers, among other de- 
fenses, pleading the statute of limitations 
and an estoppel in pais; Feld, first, the deed 
of trust by N. D. to himself and R. D. was 
a valid, operative instrument as a declaration 
of trust, and, in an equitable proceeding, 
must control the Iegal title: It is not the 
legal conveyance or transfer of property, but 
the declaration of trust, that operates in the 
creation of trustees; and a trust will not be 
permitted to fail for the want of a trustee, 
even if nonc is named. In this case, also, 
the deed is referred to and recognized in 
the will, and the parties claiming uncer 
the will are estopped from denying its valid- 
ity; second, the direction of the tes- 
tator to the executors to pay debts did not. 
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give them a power of salc for that purpose; 
the deeds to H. and others were, therefore, 
wholly unauthorized and void; even if these 
deeds could operate to convey the legal title, 
the grantees, holding under the will, were 
bound to know its contents, and were, there- 
fore, not purchasers in good faith, and took 
subject to the trusts; third, the deeds to the 
children can not be maintained, because the 
land was held in common and undivided with 
R. D.; and the executors, therefore, could not 
convey the un‘ivided half held by the latter, 
and because the allotments were, therefore, 
too great; fourth, the partition between the 
trustees under the will and R. D. was void, 
because D. H. (the owner of an undivided half 
of the tract conveyed to him by N. D. in his 
life-time) was not a party; and, because R. 
D., under the decd of trust, had no power to 
make ition; fifth, there was no estoppel 
in against the heirs generally, or against 
those who had poeta the portions con- 
veyed to them by the executors, and sold 
them to others, the purchasers in both cases 
having knowledge of the true state of the 
title, or the means of acquiring it with 
reasonable diligence; sixth, the decree of 
distribution in the probate court was final 
and conclusive as to the legaciesto J. A. and 
T. A., and is as to them a complete bar; 
seventh, the statute of limitations has no 
application, the patent having issued since 
the beginning of the suit. 

Hill v. Den, 54 Cal. 6. 


28. Maria Antonio Carillo, wife of De la 
Guerra and mother of plaintiff, died in 1843, 
there being a large amount of common prop- 
nae Jose kept possession of this property, 
and sold a portion of it during his life, and 
died in 1858, leaving a will appointing de- 
fendants his executors, and making them 
legatees of most of his property. Plaintiff 
now sues defendants for her share of the 
property disposed of by her father, Jose, and 
of that undisposed of and which came into 
the hands of defendants: //eld, that, upon 
the death of the wife, the children of the 
marriage, plaintiff among them, succeeded to 
her interest in the common property, subject 
to the payment of debts; that Jose, the 
father, became trustee of plaintiff for this in- 
terest; that chancery has jurisdiction to sect- 
tle the account, and ascertain the share and 
interest of the heirs; that no administration 
upon the wife’s estate was necessary, the 
husband holding as surviving partner of the 
community; and that the remedy of plaintiff, 
os heir of her mother, is acerned: by the 
laws now existing, and her rights, whether 
arising out of a past system or the present, 
can be enforced just as would be enforced 
the rights of a representative at common law 
claiming of a surviving partner in a commer: 
cial partnership distribution of partnership 
effects left, after scttlement of firm debts, in 
the hands of such survivor; held, further, 
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that Jose, the father, heid as surviving part- 
ner, and not as owner, and that he could not 
by his own act, without the consent or laches 
of the heir or representative, change, for his 
own benefit, the tenure by which he held; 
that he, as trustee, could not silently dis- 
avow the trust, and set up an exclusive hold- 
ing in himsclf; and that his holding would 
become adverse only from the time when no- 
tice is given the beneficiary or cestui que trust 
of the individual claim of the trustce; held, 
Surther, that if this were not so, still Jose, 
the father, held the property in presumption 
of law, as well for the heirs as for himself; 
that they were tenants in common with him; 
that his possession was their possession; and 
hence he could not merely by his acts of con- 
trol or dominion as of his own property, how- 
ever unequivocal, change the title and tenure, 
unless such acts and claims were brouzht 
directly to the knowledge of the heirs, and 
they assented or acquiesced. 

Ord v. la Guerra, 18 Cal 67. 


29. If the husband did so sell or dispose 
for other P ses, he could not, when called 
upon by the heir of the wife, set up a3 a de- 
fense a want of power to make such sale. 
The heir, by claiming his proportion of the 
proceeds, may affirm the ale. Id. 


EXPRESS TRUST. 


30. Where a ee of trust accom- 
panying a conveyance of real property, pro- 
vided that parties making glGdn ess the 
trustee, to a epecified amount for certain 
designated eed ae with the consent of 
persons previously named in the declaration, 
as beneficiaries of the second class, should 
stand as to the advances so made, in the same 
position and receive payment in the same 
manner and proportion, as such previously 
named beneficiaries: //eld, that the trust 
estate was not liable for advances male 
to the trustee for any other than the pur- 
poses designated in the declaration, nor for 
advances made for those purposes by thinl 
persons without the consent of the benefici- 
arics. Beatty v. Clark, 20 Cal 11. 


31. Where the purposes designated in the 
declaration of trust were to secure ad- 
vances to pay off a debt to a particular 
estate, to purchase and locate school warrants 
on certain lands, and toraise a crop upon the 
lands for the year 1856; and the trustee in 
one instance borrowed moncy to harvest the 
crops for 1856, and to put in the crops of 
1$97, and gave his promissory note as trustee 
for the amount borrowed, including also an 
amount for storage on grain, and stated in 
the note that for its payment all the prop- 
erty held by him in trust Was pledged; and 
in another instance borrowed money in 1837 
to meet the expenses of future farming op 
erations, and gave his note for the sainc as 
trustee, in which he also stated that all the 
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ae ae held by him in trust was pledged 
vr its payment: J//eld, that the statement 
of the trustee in the notes did not cre- 
ate any lien upon the trust property; 
that cven if raising a crop for 1856, as men- 
tioned in the declaration, implied also the 
harvesting of the crops for that year, no al- 
lowance could be made on that account, in- 
asmuch as it did not appear from the note or 
otherwise how much of the amount was bor- 
rowed for that purpose; that the other ob- 
jects for which the money was burrowed, as 
stated in the notes, were not embraced by 
any of the purposes designated in the decla- 
ration of trust; and for the payment of the 
money the trustee had no authority to pledge 
the trust property; and, further, that he had 
no authority to accept the moneys and place 
the claims thereupon arising in the second 
class of claims secured, even if the moneys 
had been advanced for the express purpose 
of the trust, without the consent of the per- 
sous holding the claims of that class. Id. 


32. If two partners are embarrassed with 
debts, and one executes a deed to the 
other, absolute on its face, with a consider- 
ation expressed, of both his individual prop- 
erty and interest in the partnership property, 
for the purpose of enabling the grantee to 
raise money by mortgaging the same to pay 
the firm debts, there is no express trust, nor 
does a trust arise by implication of law. 

Burt v. Wilson, 28 Cal. 632. 


33. T. agreed with M. that if they could 
obtain a road franchise from the legis- 
lature in T.’s name, and M. would draw a 
bill to that effect, and would construct half 
the road, T. constructing the other half, they 
should be equal owners ani divide the tolls. 
M. drew the bill, which became a law, and 
constructed his ha of ce road; eae by 
express agreement, I. too session of the 
aa cad collected the Galleon mutual ac- 
count: J/eld, to be an express trust. 

Miles v. Thorne, 38 Cal. 335. 


34. A transfer of property by a debtor 
to a creditor, who undertakes to sell the 
same and apply the proceeds to the discharge 
of his own debt and those of certain other 
creditors, with the assent of the latter, 
clothes such creditor with a power, coupled 
with a trust for the benefit of those others, 
which he can not relinquish until those debts 
are discharged. 

Handley v. Pfister, 39 Cal. 283. 

33. If A. makes an absolute deed of his 
land to B., with the understanding be- 
tween him and B. and C. that B. is to sell 
the land and use the proceeds to pay the 
debt of A. to C., C. can compel B. to ac- 
count to him and pay over the proceeds. 

Raynor v. Lyons, 37 Cal. 452. 

36. A trust deed of real estate, taken by 
a person who loans money to the owner, de- 
feasible on payment of the debt, is some- 
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thing more than a mortgage. It conveys 
the legal title and an intercst in the land. 
Fuguay v. Stickney, 41 Cal. 583. 


37. If A. conveys to B. a tract of land, to 
be re-convey to himself, he thereby 
creates an express trust, which B. may ac- 
cept by accepting the deed. 

earst v. Pujol, 44 Cal. 230. 


38. When the attorneys for the parties 
withdraw from a sheriff money deposited 
with him as security for a judgment that 
may be rendered in an action, they hold the 
money in trust for both parties to the ac- 
tion, the same as it was held by the sheriff. 

Hathaway v. Patterson, 45 Cal. 294. 


39. When money deposited by a defend- 
ant with a sheriff, as security for property 
released on attachment, is withdraw by the 
attorneys of the parties, and divided between 
them, and each gives his note to the other 
for one half of it, with a stipulation that it 
was to be held in like manner as if it re- 
mained in the sheriff's hands; after the 
plaintiff recovers judgment, the defendants’ 
attorneys may be sued on the note given by 
them, and they can not set off, cither the 
note of plaintiil’s attorney to them, or what 
is due to them by their client, for their secv- 
ices in the action. Id. 


40. If an attorney contracts with a party 
who claims land, to commence a suit to re- 
cover the land and to pay the expenses, and 
receive for his services and expenses one 
undivided half of what may be recov- 
ered, and the undivided one half of the re- 
sult of a settlement or compromise of the 
matter, and the party compromises by hav- 
ing money paid to a third person, who, in 
consideration of the money, deeds to a fourth 

rson land in trust for the party, such 
ourth person holds an undivided one half of 
the land in trust for the attorney. 

Hoffman v. Vallejo, 45 Cal. 564. 


41. The statute of limitations does not 
run in favor of a trustee, as against the cestui 
que trust, while the latter is in the possession 
of his estate, and there has been no adverse 
holding on the part of the trustee. 

Love v. Watkins, 40 Cal. 547. 


IMPLIED TRUST. 


42. Where land is purchased in the 
name of one person, and the considera- 
tion is paid by another, a trust immediately 
is given and the person in whose name the 
conveyance is taken is deemed in law to hold 
as trustee for the one furnishing the money. 

‘Osborne v. Endicott, 6 Cal. 149. 
Hidden v. Jordan, 21 Id. 92. 
Bayles v. Baxter, 22 Id. 575. 
Simson v. Eckstein, Id. 580. 
Millard v. Hathaway, 27 Id. 119. 


43. When one person furnishes the con- 
sideration to buy land, whether that con- 
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sideration is money or other property, 
and the purchase is made, and the title is 
taken in the name of another, the land will 
be held by the grantee in trust for the per- 
son furnishing the consideration. 

Currey v. Allen, 34 Cal. 234. 


44. In order to create such a trust, the 
‘acts need not appear affirmatively on the 
ice of the deed, Dut may be proved by 
ny note or memorandum in writing of 
vhe nominal purchaser, even though he plead 

the statute of frauds. 
Osborne v. Endicott, 6 Cal. 149. 


45. The fact that the party receiving a 
conveyance of land verbally agreed at the 
time with the person paying the considera- 
tion that the former should, upon deiand, 
execute a conveyance to the latter of the 
premises, does not make the trust express 
as distinguished from one implied by law 
from the act of the partics, so as to exclude 
proof of it by parol under the operation of 
the statute of frauds. 

Bayles v. Baxter, 22 Cal. 575. 


46. If several parties contract, in writ- 
ing, that one shall purchase land about to be 
offered at sheriffs sale, for the benefit of all, 
each to furnish his proportion of the money, 
and the buyer to convey to each, if no re- 
demption is made, his proportion of the land, 
and one of the contracting parties, after the 
purchase is effected, on his own account 
purchases another Judgment which makes 
hima redemptioner, and redeems and obtains 
a sheriffs deed, an implied trust arises, and 
he becomes a trustee in invitum, holding the 
legal title in trust for all the parties to the 
contract. Jenkins v. Frink, 30 Cal. 586. 


47. If several parties are interested in the 
purchase of land made by one by mutual 
agreement, neither can exclude the other 
from what was intended for the common 
benefit; and any private benefit touching 
the common right which is secured by either 
party will turn him into a trustee for the 

enefit of all. Id. 


48. Where a part of the purchase 
money of land is paid by a persun other 
than the grantee, and no agreement is shown 
between the grantee and such person, a trust 
results in favor of the latter for an interest 
in the land, proportioned to his share of the 
purchase money. 

Hidden v. Jordan, 21 Cal. 92. 


49. Although a verbal agreement by A. 
to purchase land for B. may not be given in 
evidence to establish a resulting trust where 
the entire purchase moncy has been paid by 
A. and the conveyance taken in his name, 
yet if any part of the purchase money is 
shown to have been paid by B., a verbal 
ireement may then be proved which shall 

‘ave the effect to deprive A of all bencticial 
iterest in the purchase, and to clothe the 


entire estate in his hands with a trust im 
favor of B. Ick 


50. H., being desirous of purchasing @ 
certain farm, agreed verbally with J. that 
the purchase should be made by and in the 
name of J., and the conveyance taken to hirz. ; 
that H. should furnish a portion of the pur - 
chase moncy, and that the balance should 
be advanced by J. and within a certain tinae 
repaid to him with interest by H., up>n 
which J. should convey the title to H. HY. 
having furnished the portion of the purchase 
money as ayreed, J. made the purchase, par« 1 
the whole price, and took a deed in his owm 
name. In an action by H. to compel J. to 
execute a conveyance to him: //e/d, that the 
verbal agreement might be proved for the 

urpose of showing a resulting trust im 
avor of H., and that the effect of the trans~ 
action was to make J. a mere trustee of Hi. 
as to the entire property, holding the legal 
title as security for the repayment of his ad- 
vances. Td. 

51. Where A. purchases land with his 
own funds, but before the execution of the 
deed enters into a verbal contract with B. by 
which the deed from the grantor is executed 
directly to B., and B. is at some future time 
to pay A. the purchase money: //edd, that a 
resulting trust is not created in favur of A. 

McCue v. Gallagher, 23 Cal. 51. 


52. The sheriff was about to sell certain 
real estate on an exccution in favorof C. A., 
at C.’s request, attended the sale and bid off 
the property, and had the bid credited on 
the execution, but took the certificate of pur- 
chase in his own name, and afterwards had 
a sheriff’s deed made to him: //eld, that A. 
held the legal title in trust for C. 

Currey v. Allen, 34 Cal. 234. 


53. In an action brought to establish an 
implied trust, on the ground that the deed 
was executed to one party and the purchase 
money furnished by another, the party al- 
leging the implied trust must prove clearly 
that the money belonged to him; and if 
the testimony is merely parol, it will be re- 
ceived with great caution. 


Millard v. Hathaway, 27 Cal. 119. 


54. Where one pays the purchase money, 
and the deed is executed to another, the law 
implies a trust to be executed by a convey- 
ance to the cestui que trast, on demand; and 
this implicd trust is not destroyed be. 
cause the bene.ciary stipulates, in writ- 
inu, to repay the money, with interest. 
until paid; and the trust is not to be exe- 
cuted until the money is paid. Id 


55. The purchaser of parcels of the land 
granted by congress to the state for internal 
improvements, who, before the entire per- 
chase is made, sells portions thereof by 
quitclaim deeds to others, by whom the r- 
mainder of the purchase money is paid, and 

| who thereupon soceives a patent from the. 
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state, becomes, constructively, the trustee 
of his vendees, and holds the title for their 
benefit. Wasley v. Foreman, 38 Cal. 90. 


56. Ifa party who is in possession of land, 


- without rizht, legal or equitable, is fraudu- 


- lently deprived of tho possession by one 


who does not deprive him of any right at law 


> resultin.s {rom his prior possession, and the one 
* who thus obtains possession then purchases 


tho title from the true owner, he does not 
hold this title in trust for the prior possessor, 


* and can not be compelled to convey 1 to him. 


Scott v. Umbarger, 41 Cal. 410. 


57. If one party agrees to unite with two 
others in the purchase of land, cach to 
furnish one third of the purchase money, and 
such party to conduct the negotiations and 
buy the land for the Icast possible price, he 
assumes a position of trust towards his asso- 
ciates, and is bound to exercise the utmost 
good faith towards them, and share with 
thein all the profits of the bargain. 

King v. Wise, 43 Cal. 629. 


58. If A. agrees to unite with B. and C. 
in the joint purchase of a tract of land, 
each to furnish onc third the price, and A. to 
conduct the negotiations, and buy the land 
at the least possible price, and A. represents 
to them that the land cost six hundred and 
fifty dollars per acre, when it only cost five 
hundred dollars per acre, and a purchase is 
madeatthe formersum, and A. pockets thedif- 
ference between the two prices, B. and C. are 
entitled to recover from A. the full sum they 

id beyond what they would have paid at 
five hundred dollars per acre. Id. 


59. Before bringing an action to recover 
such difference, J. and CU. need not offer to 
rescind the contract of purchase, and an 
affirmance of the contract by them, after they 
discover the fraud practiced on them by A., 
does not destroy their right of action for the 
damazes sustained. Id 


60. The facts that two parties purchase 
separate tracts of land, from one who had 
located school Jand warrants on the same 
before the land was surveyed by the 
United States, and which location was conse- 
quently void, and that said parties acquired 
possession of said tracts by virtue of said 
purchase, do not create the relation of trust 
or confidence between them, so as to make a 
subsequent purchase from the United States, 
of all the land, by one of the parties, as a 
pre-emptioncr, inure to the benefit of the 
other party in equity. 

Collins v. Bartlett, 44 Cal. 371. 

61. When two or more persons separately 
purchase distinct parcels of lend from a com- 
mon grantor, who possesses the same under 
ap invalid title, and one of them afterwards 
acquires the true title to the whole, he does 
not hold the true title as trustee for the 
ott.er, nor is he estopped from denying that 
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the purchase from the holder of the invalid 
title was void. Id. 


62. The tenure by which the pueblo 
lands are held by San Francisco is of a fidu- 
ciary nature, and can not be alienated ex- 
cept in accordance with the trust. 

San Francisco v. Canavan, 42 Cal. 545. 

8. D. v. 8. D. & L. A. R. Co., 44 Id. 106. 


63. It is for the legislature to decide how 
the trust, for which San Francisco holds the 
title to the pueblo lands, shall be performed. 

San Francisco v. Canavan, 42 Cal. 545. 


64. Where land is granted by congress 
to a city, in trust, to dispose of and to con- 
vey the same to parties in possession thereof, 
on such conditions as the legislature shall 
prescribe, and a condition prescribed is the 
payment of previous taxes before a certain 
time, and the person in possession does not 
make such payment, there is no beneficiary 
of the trust, and the city acquires the legal 
title divested of the trust, and may convcy 
the same to any party. 

Dupond v. Barstow, 45 Cal. 446. 


65. In an action by the wife against the 
husband to obtain a divorce, and to have 
property which the husband has deeded to 
a third person decreed to be held in trust 
for the husband, and adjudged to be commu- 
nity property, and awarded to her, tho facts 
that such third person is a brother of the hus- 
band; that the latter held a letter of attor- 
ney from the former, who lived in the Atlan- 
tic states; that the husband managed the 
ie rty as he pleased, and the brother took 
ittle or no interest in it; that the brother 
was a man of small means at his own home, 
while the property here was valuable, and 
that the brother was not present at the trial 
in which his title was involved, arc some evi- 
dence tending to show tiat the husband is 
the true owner, and that the sale to the 

brother was fraudulent. 
Brown v. Brown, 41 Cal. 88. 


66. If one who has a grant of land from 
the government of Mexico dies intestate, and 
then a person, mistakenly believing himsclf 
the heir, sells a part uf the land to another, 
who afterwards, under tho belief that he has 
acquired a good title, and without any fraud, 
obtains a confirmation of the grant and a 
patent from the United States, the patent 
does not deprive the heirs at law of their in- 
terest in the property, but the patentec holds 
the legal title in trust for the truc heirs. 

Wilson v. Castro, 31 Cal. 420. 


68. It matters not in such cases whether 
the respective patentces acted in good faith, 
and aid ick know that they occupied to the 
heirs at law the relation of trustees in equity, 
for the trust arises as matter of law, and is 
a constructive trust. Id 


69. The respective patentees in such cases 
are presumed as matter of law to have no- 
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tice of the rights of the true heirs, and that 
they hold the legal title of the land in trust 
for them. Id. 


70. The fact that the true heirs in such 
case had notice of the proceedings taken by 
the respective patentees to obtain confirma- 
tion of the nt and patents for the same 
from the United States, but did not intervene 
to protect their rights, does not destroy the 
trust. Td. 


71. The fact that the true heirs, in such 
case, were silent during the proceedings for 
confirmations and obtaining patents, does not 
estop them from asserting their equitable 
right to the land, and enforcing the trust. Id. 


72. If a Mexican grant of land is con- 
firmed to the wrong person, and a patent 
of the United States for the same issued toa 
person who did not own or claim to own the 
grant, and had no right to the patent, the 
patentee will be deemed to hold thie legal ti- 
tle in trust for the real parties in interest. 

Salmon v. Symonds, 30 Cal. 301. 


73. The law in such cases raises a trust in 
favor of the party to whom the grant was 
made, or his successor in interest, whether 
the patent was taken in the name of the 
wrong party as a inatter of convenience, or 
for any other reason. 


74. Where S., who located such warrant 
and had conveyed all his interest in the lo- 
cated land to H., and afterwards procured 
the patent to the same from the state, he 
thereby acquired no new interest in the land 
of an adverse character, subsequent to his 
conveyance to H., but after the patent he 
held the naked legal title in trust for H. 

Bludworth v. Lake, 33 Cal. 256. 


75. In such a case the law raises a trust 
in favor of the party holding the beneficial 
estate, which a court of equity will enforce, 
and this whether S. intended to commit a 
fraud in procuring the patent or not. Id. 


76. The failure of the holder of the bene- 
ficial estate to appear before the register of 
the state land othce and contest S.’s right to 
a patent, did not conclude him. Id. 


77. R. was the owner of promissory notes 
overdue, and desired to have the same col- 
lected. Having no means to pay attorncy 
fees and costs, he arranged with C., an at- 
torney, to take the notes for collection. 
By the arrangement C. was to furnish money 
to pay costs and disbursements, and have the 
notes indorsed to him, and bring suit in his 
own name, and be reimbursed, both for his 
fees as attorney, and for advances by him 
made, out of the proceeds when collected. 
R. then indorsed the notes to C., who gave 
him a receipt as attorney, stating that he re- 
ceived the notes for collection. C. brought 
suit in his own name, obtained judgment, 
and had an execution issued, but tue same 
was returned unsatisiied. C. then made an 


arrangement with a brother of one of the de- 
fendants in the judgment, by which the 
brother conveyed to CU. a tract of land, and 
C. assigned him the judgment and paid 
him a sum of money beside. C. was solvent 
and willing to pay R. whatever was due lim 
on a settlement: /feld, that there was no re- 
sulting trust in favor of R., and that C. did 
not hold the land conveyed to him in trust 
for R., and that R. was only entitled to re- 
cover the money due hin on a fair settlement. 

bles v. Clarke, 25 Cal. 317. 


78. It seems that where the portion of 
the purchase money furnished by the party 
claiming the benefit of a resulting trust i3 
not an aliquot portion of the whole, 
there is no resulting trust corresponding with 
the portion of the purchasé money so fur- 
nished. iu. 


79. Where one supposed he had acquired 
the legal title to land in trust for certain de- 
visces under a will, and under that belief, in 
discharge of his supposed trust, paid off in- 
cumbrances existiug on the land, and ex- 
pended money necessary for its preservation: 
Hell, that he was entitled to be reim- 
bursed what he had so paid, with inter- 
est, notwithstanding that he had not in fact 
acquired the legal title to the land. 

Morrison v. Bowman, 29 Cal. 337. 

80. Where plaintif deposits money wiih 
defendant to be loaned out from time to 
time, the interest to be collected, and prin- 
cipal and interest held by him for plaintiff 
until called for, there is a continuous trust, 
and the statute of limitations does not begin 
to run in favor of defendant until after de- 
mand made by pee 

er v. Joseph, 16 Cal. 173. 

81. In such case, if defendant used the 
money himself, he would be like a guardian 
using his ward’s money, and be regarded as 
a borrower upon the same terms upon which 
he could have loaned to others. Id. 


82. Where a son conveys real estate to his 
father, the only consideration beiny a verbal 
agreement by the father to ea will 
and devise to the son certain property, and 
the father dies without having complied with 
the agreement, the agreement is void, the 
conveyance is executed without consiiers- 
tion, express or implied, and a trust resuits 
in favor of plaintiff by implication of law, and 
he may set aside the conveyance and recover 
the property, it being shown that the trans- 
action was not a piit. 

Jiuss v. Mebius, 16 Cal. 350. 

83. If, in such case, the conveyance did 
not express the consideration for which it was 
given, but acknowledged the payment of a 
nominal consideration in money, parol evi. 
dence would be inadmissible to establish 
the trust in favor of the son. ld. 


84. The doctrine of resulting uses and 
trusis is founded upon mere implication 
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of law, and, genera 
not be indulged in favor of the grantor, 
where it is inconsistent with the presump- 
tions arising from the deed. Unless there 

evidence of fraud or mistake, the recitals in 
a deed are conclusive upon the grantee, and 
no resulting trust can be raised in his favor 
in opposition to the cxpress terms of the con- 
veyance. Id. 


85. No implication of trust arises upon a 
purchase of property by a parent in the 
name of his child, as is the case when the 
purchase money is paid by one person, and 
the conveyance taken inthe name of a stran- 
ger. Prima facie, such purchase is regarded 
as an advancement. Id. 


86. The fact, that the stock was held in 
his name in frust for another, the transfer 
having been made simply to enable him to 
become an officer of the company, does not 
’ relieve him from responsibility. 

Wolff v. St. Louis W. Co., 15 Cal. 319. 


87. The trust, in such case, is only im- 
plied; and the seventeenth section of the cor- 
poration act of 1853 applies only to the 
trustee of an express trust. Id. 


88. If a confidential agent, trusted by a 
rincipal with money used in trade, appro- 
priates the money to the purchase of prop- 
erty for his own use and benefit, and the 
property can be identified as that so bought, 
the agent will be held as trustce for the owner 
of the money. Wells v. Robinson, 13 Cal. 133. 


89. Where a judgment debtor remains 
in possession of a ‘‘water ditch” after 
sheriff’s sale, and collects the rents and profits 
during the six months following, he is a trus- 
tee of the fund for the purchaser at the sale, 
and, if the fund be in danger of loss, a bill 
in equity to account will lie. 

Harris v. Reynolds, 13 Cal. 514. 


90. Defendants were the holders of a mort- 
Beg? executed by the Yreka water company 
and B. to them, to secure advances made, 
and to be made, by themselves and others, 
to said company. Plaintiff had made ad- 
vances to the company, and was one of the 
persons intended to be secured by the mort- 
gage, though not a party thereto. Defend- 
ants assign the mortgage, receive the consi<- 
eration therefor, but retuse to pay any portion 
of the money to plaintiff, who sucs for money 
had and received to his use: //eld, that the 
action lies, that defendants are in possession 
of money which in equity and conscience 
they are bound to pay over; held, further, 
that defendants occupied toward plaintiff the 

sition of trustees, and that the money sued 

or was received in that character; that it is 
of no consequence that the trust was created 
by a contract to which plaintiff was not a 
party. as he subsequently assented to it, and 
efendants can not now repudiate it, and 


this implication can | 


retain money which they would not other- 
wise have received. 
Kreutz v. Livingston, 15 Cal. 344. 


91. The facts constituting an implied trust 

can be proved by parol testimony. 
Millard v. Hathaway, 27 Cal. 119. 
Bayles v. Baxter, 22 Id. 575. 

92. An implied trust can not exist in re- 
spect to a claim of title to land, which 
claim is without foundation. 

Mandeville v. Solomon, 33 Cal. 38. 


93. If one of two tenants in common, 
who have the title to land in fee, buys in an 
outstanding claim of title which is void, 
without an agreement to purchase for the 
use of his co-tenants, an ‘raplied trust can not 
be raised in favor of his co-tenant as to the 
void claim thus purchased. Id. 


94. Where S., as attorney for plaintiff, 
conducted certain judicial proceedings to ac- 
quire the title to the property of H., which 
title did not pass, or was defective by reason 
of defects in said judicial proceedings, and 
after said relation of attorney and client 
had ceased, S., having discovered said de- 
fects, negotiated and purchased with defend- 
ant’s money said property from H., in the 
name of and for the benefit of plaintiff alone, 
as his attorney: //eld, first, that in law 
plaintiff and defendant were strangers; and, 
second, that in the absence of actual fraud 
on the part of the defendant, his title so ac- 
quired could not be subordinated to a trust 
in favor of plaintiff. 

Learned y. Haley, 34 Cal. 608. 


95. If one party pays the purchase money 
of land, to which another party takes the 
title, a resulting trust arises in his favor who 
paid the consideration. If one pays only a 
part of the consideration, a trust is thereby 
created in his favor pro tanto. 


Case v. Codding, 38 Cal. 191. 


96. Where A. agrees with B. that he will 
purchase a sheriff's certificate of sale of a 
mining claim, and take an assignment in his 
own name for the joint benefit of both, and 
A. makes the purchase, B. furnishing his 

roportion of the money, and takes a sher- 
iff’s deed in his own name, a resulting trust 
arises, and A. holds a part of the property 
in trust for B. Such resulting trust can not 
be defeated by the fraud of A. in making 
this agreement and taking B.’s money, when, 
in fact, he had already, unknown to B., made 
the purchase. Dikeman v. Norrie, 36 Cal. 94. 


97. When the lender of money has as- 
signed to him, as collateral security, a note 
and mortgage for a much larger sum, on a 
third person, and afterwards agrees with the 
borrowers, that at the foreclosure sale of the 
mortgaged premises, he would purchase the 
property in the name of the borrowers, and 
would hold the same for their benefit, sub- 
ject only to a licn for the amoncy loaned, 
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upon faith in which promise, the borrowers 
take no further interest in the sale, but the 
lender, in his own name, purchases, and for 
@ sum much less than the amount called for 
in the nute, and makes the payment of the 
iolarrete by crediting the amount of his bid, 
ess the costs, on the judgment, a trust is 
thereby created in favor of the borrowers, 
and equity will decree them a conveyance, if 
it isin the power of the lender, to make a 
title unincumbered by any acts of his own. 
Price v. Reeves, 38 Cal. 457. 
98. A resulting trust can not be established 
in favor of a plaintiff upon a mere allega- 
tion of a verbal acreement, to the effect that 
he was to be jointly interested with the de- 
fendant in the purchase of the property, and 
in the absence of any averment that he 
paid a portion of the purchase money at 
the time of the purchase. 
Roberts v. Ware, 40 Cal. 634. 


99. The party claiming the benefit of the 
trust must show that the money was paid 
before, or at the time of the execution of the 
conveyance. Case v. Codding, 38 Cal. 191. 


100. Where a number of settlers on a 
Mexican grant deeded their claims and con- 
tributed money to trustees, under an agree- 
ment that the trustees were to buy up the 
grant title, and afterwards deed to each set- 
tler the land in his possession, and there was 
a dispute between two of the settlers as to 
the right to a deed of a particular piece: 
Held, that though the extent of one’s posses- 
sion would generally be indicated by his 
fences, it was the fact of actual possession, 
with or without a fence, which would entitle 
the possessor to a deed. 

Slattery v. Hall, 43 Cal. 191. 


101. If one bargains with another for the 
purchase of a tract of land, with the knowl- 
edge of a third person, who stands by, and 
becomes a party to it, by advancing a portion 
of the money, to enable the purchaser to 
complete the bargain, and if such third per- 
son then, without the knowledge of the pur- 
chaser, buys from the seller a portion of the 
same land, for which he obtains a conveyance, 
which is placed on record before the couvey- 
ance to the first purchaser, such third person 
will become the trustee of the first purchaser, 
and if he sells the land to a bona fide pur- 
chaser, without notice, becomes liable for the 
damage sustained. 


Mercier v. Hemme, 50 Cal. 606. 


102. Where K. had purchased the home- 
stead of defendant and her husband at a fore- 
closure sale at their request, and received a 
certificate of sale: //edd, that a judement re- 
covered against K. by the plaintiffs yrantor, 
in an action to quiet title, did not bind the 
defendant, whether the money paid by K. at 
the foreclosure sale, was paid on his own ac- 
count, or advanced as a loan to the mortga- 
gors; that if the former was the case, the de- 


TRUSTS AND TRUSTEES. 


fendant and her husband derived no title or 
interest from h., and consequently were not 
his privies; that if the latter were the case, a 
trust resulted in their favor, but that they 
were not bound by the judgmennt against 
their trustee; and held, further, that the doc- 
trine of relation could not be resorted to for 
the purpose of establishing the title of K. as 
of the date of the foreclosure sale, and of 
thus holding the defendants bound by the 
judginent against him. 

Shay v. McNamara, 54 Cal. 169. 


103. The plaintiff, tosecure the note of 
her husband (given for his own indebted- 
ness), execu jointly with him, a mort- 
gage upon land previously conveyed to 
her by him, by deed of gift duly recorded 3 
and, upon the foreclosure of the mortgaye, 
the land was purchased by one B., for the 
husband, and with his money, and was by B. 
conveyed tohim. Afterward, the husband, 
to secure an antecedent indebtedness, con- 
veyed to the defendant, who took without 
actual notice of the premises: J/e//, first, that 
the husband, in purchasing the property 
through B. at the foreclosure sale, was but 
paying his own debt, and therefore took the 
title in trust for the plaintiff; and, second, 
that the records were sutticient to put the de- 
fendant upon inquiry, and he was bound at 
his peril to inform himself as to the facts, 
and that he therefore took subject to the 
trust. Hassey v. Wilkie, 55 Cal. 525. 


TRUSTEES. 


104. A trustee can not purchase nor deal 
with the subject of the trust, nor purchase 
debts to be paid out of the trust fund, nor 
place himself in a position antagonistic to 
the trust. Page v. Naglee, 6 Cal. 241. 


105. The purchase by a trustee of a 
debt to be paid out of the trust fund, and 
causing an action to be brought and judg- 
ment obtained thereon in the name of anoth- 
er, if not a fraud in fact, was a violation of 
his duties as a trustee, and it makes no dif- 
ference in this respect whether his trust is 
created by deed or mortgage, or whether the 
same was void or not. Id. 


LOG. Having accepted the trust and re- 
ceived the rents of the property, the trustee 
can not dispute its validity, particularly for 
his own benefit. I. 

107. A judgment so obtained by a trustee 
is void in law and a nullity, and may be en- 
joined at the instance of the party executing 
the deed of trust to secure the payment of 
his debts out of the fund. Id. 


108. Trustees act for the benefit of others 
and not for themselves, and the fair exercise 
of their jadgments should be a protection to 
them. Very supine negligense or willful 
default will render them lable; but to make 
them lable for mere errors of judgment 
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would tend to discourage good afd prudent 
men from undertaking any trust. 
Ellig v. Naglee, 9 Cal. 683. 
109. A mortgagee who is also a trust- 
ee is as strictly bound to execute his trust 
faithfully as he would be were he not a cred- 
itor, but acting for the bencfit of another 
ceatui que trust, Gunter v. Janes, 9 Cal. 643. 


110. A trustce can not by mingling trust 
moneys with other funds change his char- 
acter from that of trusteo to that of mere 
debtor. Id. 

211. The act of either the trustee or ceatui 
que trust, without the consent of the other, 
should not be permitted to change the rela- 
tion or capacity of the parties. Id. 


112. If the trustee docs a wrongful act, 
then he, by the act, consents to be treated as 
@ trespasser or debtor, at the option of the 
cestui gue trust. Id. 


113. A trustee should never be permitted 
to defeat the rights of the ces‘ui que trust, 80 
long as it is in the power of a court of aay 
to enforce them. Id. 


114. In cases of express trust the capacity 
and that of the cestui que Grust are created 
by trust, and all the legal rights and duties 
belonging to the one or the other are but the 
legitimate results contemplated by the con- 
tract itself, and flow from the capacity of 
each party thus created by the concurrence 
of the two wills. Id. 

2115. When trustecs act with good faith 
in the management of the trust property, 
and without seliish inotives, they are entitled 
to be treated hy a court of equity with lib- 
erality and indulgence, and especially when 
they act under tlic advice of counsel. 

Bilig v. Naglee, 9 Cal. 683. 


116. A delay on their part in bringing 
suit to recover the rents of the trust estate, 
if subsequently approved by the cestuis que 
trust, will excuse them. id. 

117. Money advanced by the trustees 
to the cestui que (rust with the understanding 
that the same should be repaid out of the rents 
of the trust property, is a hen only upon the 
net incoming rents, and not a lien upon the 
trust property. Id. 

118. The same is true respecting the 
charges for legal services of onc of the 
trustees in the manayement of the trust 
property. The rents must be applied to the 
eer of such allowances until they are 
iquidated. Id. 

119. The trustec of a naked trust has no 
power to mortgave the trust estate. 

Grittin v. Blanchar, 17 Cal. 70. 

120. Where the trustce of a naked trust 

“is in actual possession of the trust estate, 
and conveys it, for a valuable consideration, 
to a purchaser without notice of the trust, 
the title of the purchaser will prevail. Id 


121. Discretionary power in the cxecu- 
tion of a trust can not be delegated to a 


stranger by assiznment. 
Saunders v. Webber, 39 Cal. 287. 


122. A trustee, acting under a declaration 
of trust, expending money not expressly au- 
thorized by the declaration, is not entitled 
to reimbursement out of the trust prop- 
erty, unless tle expenditure was necessary 
for the preservation of the property, or 
to prevent the failure of the designated 
trusts; and a third person advancing money 
to the trustee stands in no better position 
with reference to the trust property. If the 
third person advance the mony with the ap- 
probation of the grantors in the trust ‘lee, 
he can only enforce the equitable lien thus 
obtained against the residuary interest com- 
ing to them after all the claims mentioned in 
the declaration are satisfied. 

Beatty v. Clark, 20 Cal. 11. 


123., The trustee of an express trust may 
maintain an action to prevent waste or 
trespass upon the land held in trust, or to 
recover possession thereof, without joining 
with him his cestud que (rust; and should he 
refuse to do so, his cestui que trust may com- 
pel him by action to do so. 

Tyler v. Houghton, 25 Cal. 26. 


124. A trustee of an express trust is a 
person having such beneficial interest in the 
trust estate, within the meaning of the four 
hundred and sixty-cighth section of the prac- 
tice act, as toenable lin to apply for a man- 
damus to compel the surveyor-general to al- 
low him to contest before him the applica- 
tion of a third person fur the purchase of the 
land held in trust. Id. 


225. If one who holds the legal title in 
trust for devisees under a will makes ad- 
vances to pay incumbrances on the trust es- 
tate, and then sells portions of the property, 
a court of equity, in taking an account, will 
conlirm the sales and charge the trustee with 


the proceeds. 
Morrison v. Bowman, 29 Cal. 337. 


126. Where one has received property or 
moncy in trust to hold for the security of 
sureties on a recognizance, a release by the 
sureties of all claim on the property, and 
a demand on the bailee, terminates the trust, 
and it then becomes his duty to return the 
property to the bailor. 

Skidmore v. Taylor, 29 Cal. 619. 

127. If two or more persons, as mining 
partners, claim and devclop a mince situated 
upon land owned by a third person, and the 
partners authorize one of their number to 
purchase the land of the owner for the 
benefit of all, and he buys the same in his 
own name, he holds the legal title of his part- 
hers’ proportion in the mine in trust for them. 

Settembre v. Putman, 30 Cal. 490. 

128. If one of several partners in a mine 

holds the legal title in the same in his own 


1514 


TRUSTS AND TRUSTEES. 


TR 


right to the extent of his interest, and in trust 
for his copartners to the extent of their inter- 
ests, a sale made by him, without the con- 
sent of his associates, of an undivided interest 
not exceeding in amount the interest held in 
his own right, to one who had no notice 
of the trust, will convey only the title of the 
grantor, and not the interest of the cestus que 
trust. fd. 
129. A guardian of an infant, appointed 
by the probate court, is not a trustce of an 
express trust within the meaning of section 
6 of the practice act. 
. Fox v. Minor, 32 Cal. 111. 
130. If onc is employed by another to 
assist him in vbtaining a conveyance of prop- 
erty, and trust and confidence are reposed in 
him to enable him to aid his employer in 
the business, and he violates the contidence 
and obtains a conveyance of the property to 
himself, he will be held to be the trustee of 
his employer and will be compelled to convey 
to him. Webster v. King, 33 Cal. 348. 


131. If one who is in possession of land, 
claiming to own it, finds that the conveyance 
of his grantor is defective, and to cure the 
defect, hands a quitclaim of his grantor, with 
an abstract of title, to an attorney and 
searcher of titles, and requests them to pro- 
cure his grantor to execute the deed, and 
they undertake to do so, but instead thereof 
induce the former grantor to dced to one of 
them, who then deeds an undivided half to 
the other, they will become the trustees of 
their employer, and will be compelled to cx- 
ecute a conveyance to him. Id. 

132. A conveyance to onc in trust, to rent 
or sell the property, and apply the proceeds 
towards the payment of a debt of the grantor, 
conveys the fee, and the trustee has power 
to convey the legal title. 

Thompson v. McKay, 41 Cal. 221. 

133. Where the deed creating the trust 
conveys the trust estate to two trustees, 
and empowers them, or the survivor of them, 
to sell and dispose of the trust estate or any 

of it, a Conveyance by one of the 
trustees, while the other is acting as such, 


does not convey the legal title. 
Learned v. Wilson, 40 Cal. 349. 


134. Where the deed creating the trust 
empowers the trustees or thesurvivor of them, 
‘‘ with the approbation or at the request 
of” the cested que trust, “expressed in writing, 
to sell and dispose of the trust estate or any 

art of it,” such approbation is manifested 
y joining inthe execution and acknowledg- 
ment of a deed by which the trustce eficcts 

the sale and conveyance of the estate. 
Welton v. Palmer, 39 Cal. 456. 


135. A deed so executed and acknowl- 


edged vests in the grantec the entire estate 
in the lands thercin described, as fully a3 it 
was held by the grantors under the trust 


deed. Id. 


136. Where the cestui que trust assented 


to the deed in compliance with the terms of 
the trust, she could not thereafter complain 
that a was no consideration, an 
heirs have, in this respect, no greater rights 
than she possessed. Eg. 


her 


137. If the owner of land who is indebted 


to another person conveys the same to a 
third 
a declaration of the trust in writing, in 
which it is stated that he holds the land in 
trust, to sell the same at the end of sixty 
days, and apply the proceeds to the pay- 
ment of the debt of the cextui que (rust, un- 
less within said time the cestus que trust tinds 
a purchaser who will pay the debt to the 
trustee, and then to convey the land to such 
purchaser upon such terms and conditions as 
the cestui que trust may dictate, the trustee 
has not the right to the possession of the 
land during the sixty days, nor afterwards. 


rson in trust, and the trustce makes 


Tyler v. Granger, 48 Cal 209. 
138. In such case, if the debt is satis 


fied before a sale and conveyance made by 
the trustee in pursuance of the terms of the 
trust, equity will compel the trustee to 
make a conveyance to the cestui que trust 
or his assigns upon the payment of the 
amount due the trustee for his services and 
expenses. 


Id 
139. In such case the cestuai que trust, 


or his assigns, may continue in the use 
and possession of the property until a sale 


and conveyance of the same, in pursuance of 
the terms of the trust. Id. 


140. A trustec to whom land is conveyed 
by a debtor, with power to sell and use the 
proceeds, in payment of the debt and the 
expenses of the trust, and whose powers and 
duties are prescribed by a declaration of 
trust in writing, and who merely holds tha 
the title in trust as security for the debt, 
can not maintain ejectment against the 
cestui que trast or his assigns, to re- 
cover the land. Id. 


141. A judge who orders a sale, and has 
the power to confirm or set it aside, comes 
within the reason of the rule that trustees, 
strictly so called, and other fiduciaries, can 
not make a valid purchase of any part of 
the estate, in respect to which they have 
duties to perform. Tracy v. Colby, 55 Cal. 67. 


142. H. purchased land at an adminis- 
trator’s sale, and, on the day he received his 
deed, conveyed an undivided half of the 
land to C., the probate judge, who or- 
dered and confirined the sale, the latter pay- 
ing therefor one half of the purchase money 
pai’ by H. In an action brought by the 
ieirs of the intestate against H. and C. (the 
complaint alleging that the sale to C. was 
made in pursuance of an agreement, or un- 
derstanding, between him and H., entered 
into prior to the administrator's sale): Hrul, 
that the declarations of H., made prior to 
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the sale, but in the absence of C., that he 
was about to purchase for the benefit of him- 
self and C., were admissible in evidence. Id. 


143. A party who purchases trust prop- 
erty, with a knowledge of the trust, 
occupies the same position with the original 
trustee. Price v. Reeves, 38 Cal. 457. 


144. When property -is conveyed to a 
trustee to rent and sell, and apply the pro- 
ceeds to the payment of a debt of the grant- 
or, a bona fide purchaser at the trust sale 
acquires a good title, even if the trustee, 
before the sale, had received sufficient moncy 
from tho rents to pay the trust debt. 

Thompson v. McKay, 41 Cal. 221. 


145. One who purchases land from 
another, who acquired the title fraudulently, 
and thereby became a trustee, in order to 

rotect himself in his purchase, must have 
en ignorant of any of the facts constitut- 
ing the fraud, not only at the time of his 
purchase, but when he paid the purchase 

money and obtained his deed. 
Scott v. Umbarger, 41 Cal. 410. 


2146. A court of equity has jurisdiction to 
decree a sale of property held in trust for 
charitable or religious purposes, when, 
in its opinion, the objects of the trust would 
be more effectually carried out by such sale. 

Alemany v. Wensinger, 40 Cal. 288. 


147. A decree of sale of property held in 
trust for religious orc table purposes 
should require from the trustee a bond, with 
sutlicient security, to be approved by the 
court, for the proper application of the pro- 
ceeds of the sale to the purposes of the trust, 
according to the directions of the decree, 
and reserving the authority of the court 
upon proper showing to require additional 
security, or to appoint another trustee, if 
circumstances e it necessary. Id. 


CESTUI QUE TRUST. 


148. A court of equity will not permit 
a cestui que trust who is insolvent, to en- 
force and collect through his trustee, a judg- 
ment against a party who holds a just and 
valid demand against the cestué que trust, 
which he has no means of enforcing or col- 
lecting if a set-off is denied. 

Hobbs v. Duff, 23 Cal. 596. 


149. Where an administrator, at his 
own sale, becomes the purchaser through 
another person of land of the estate, there 
are strong reasons for holding that the rela- 
tion of trustee and cestui que trust is not, by 
the fact of the sale, shifted from the land to 
the proceeds of the sale, but that the admin- 
istrator remains a trustee as to the land 
until the heir attirms the sale. 

Boyd v. Blankman, 29 Cal. 19. 


150. When the cestui que trust can iden- 
tify the trust fund, either in its original or 
in a substituted form, he may elect to 


hold the original or substituted property, or 
may hold the trustee personally liable; but 
if he can not identify the property he must 
rely on the daa liability of the trustee. 
throp v. Bampton, 31 Cal. 17. 


151. If the testator during his life-time, 
mingled the money of the cestui que trust 
with his own, and after his death neither the 
trust money nor property into which it was 
converted can be identitied in the hands 
of the executor, the cextui que trust has only 
a claim against the estate, which must be 
presented to the executor for allowance, as 
required by the probate act. Id 


15la. A bond given by the owner of land 
to @ person, conditioned to convey tho land 
to him in trust for the stockholders of a 
corporation and their successors in interest, 
in proportion to the amount of stock held by 
each, with power to the trustee to sell under 
the direction of the board of trustees of 
the corporation, makes the corporation the 
real cestui que trust, and, in equity, it will be 
80 Pegarded: 
Coleman v. 8. R. T. R. Co., 49 Cal. 517, 


ENFORCEMENT OF TRUST. 


152. A party seeking to enforce a trust 
against the administrator of a trustce is com- 
pelled, from the complex nature of the causc, 
to ask relief in a Court of equity. The 
claimant of specific property is not a creditor 
within the meaning of the probate law, anil 
therefore he is not bound to present his 
claim to the administrator. 

Gunter v. Janes, 9 Cal. 643. 


153. If the plaintiff alleges an express 
trust, it is incumbent upon bim to prove it as 
alleged, but such a trust may be proved by 
circumstances, and to ascertain the intention 
of the parties, the court will consider the 
then existing circumstances. Id. 


154. H. and others are creditors and 
beneficiaries under the trust of the second 
class; M. & Co. are crediturs of the trustce 
claiming a lien upon the et por but 
subordinate to the claims of H. and others; 
M. & Co. threatened to bring suit and sub- 
ject to sale the trust property, in order to 
reach the residuary interest of the grantors 
in the trust deed after satisfaction of the 
preferred claimants under the trust; to pre- 
vent this, and in consideration of an acree- 
ment by M. & Co. not to sue, H. and others 
execute a power authorizing the trustee 
to mortgage the real property held by him 
in trust to M. & Co., as security for the 
payment of their claims; the mortgage was 
executed accordingly, but by mistake the 
condition of the mortgage did not follow the 
terms defining the power; the delay stipulated 
for by H. & Co., and recited in the power 
as its consideration, was obtained in full: 
fleld, that equity will afford relief and en- 
force the mortgage; held, further, that under 
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a stipulation for an equitable settlement of | ors, and that this trust was a portion of a 


the rights of the parties upon the facts pre- 
sented, it is immaterial which course of the 
two above mentioned for the correction of the 
defect is pursued; that the result of either 
is to give M. & Co., the mortgagees, priority 
in the security which H. and others, donors 
of the power, possessed by the trust fund to 
the extent of the latter's respective claims, 
rand to place these claims in the position 
which the claims of M. & Co. would have oc- 
cupied but fur the execution of the power and 
mortgage, H. and others preserving relatively 
to each other, in their postponed claims upon 
the trust fund, the order of their original 
classification. Beatty v. Clark, 20 Cal. 11. 


155. A decree establishing a trust in 
favor of the ces/ui que trust, and inaking al- 
lowances to the trustecs for moneys by 
him advanced, in and about the trust estate, 
and directing the trustee to execute a con- 
veyance of the trust estate, to the cestuéi que 
trust before payment of the moneys advanced 
by the trustee, is erroneous. The payment 
of the money should be nade a condition 
precedent to the conveyance. 

Robles vy. Clarke, 25 Cal. 317. 

156. A court of equity will enforce a 
trust against all persons who, with no- 
tice of the trust, come into possession of 
the trust property, in the same and with 
like effect as against the original trustee. 

Lathrop v. Bampton, 31 Cal. 17. 


157. If an action to enforce a trust could 
not have been maintained avainst a testator, 
it can not be maintained against his exec- 
utor. Id. 


158. A trust assumed by a testator will 
not be enforced against the executor 
when the identity of the trust fund is en- 
tirely lost, and it 1s neither shown to be in 
the hands of the executor in its primary 
condition, nor that it was converted by his 
testator into the property, or any part of it, 
in the executor’s pussession. Id. 

159. Before a cestui que trust can claim 
Bpecific, real, or personal property in the en- 
forcement of the trust, he must show that 
it is the identical trust property, or that 
it is the fruit or product thereof in a new 
furm, Id. 


160. Relief in equity would be limited to 
the contract, and a sale could only be made 
by enforcing the trust. 

Koch v. Briggs, 14 Cal. 256. 

161. From sales under such trusts there 
is no equity of redemption, for there is 
no forfeiture. Performance of the trust 
carries out the contract of the parties. — Id. 


162. The bill can not be maintained on 
the ground of a trust; for, assuminz that the 
mubicipal lands within the city of San 
Francisco were conveyed by the city to the 
fund commissioners, in trust for her credit- 


contract, or so connected with the obligation 
of a contract as that the property was un- 
alterably fixed by that disposition of it, the 
city would still have the equity of redemp- 
tion at least, and could dispose of the sub- 
ject of the trust with the assent of the legis- 
lature, subject only to the rights of the cred- 
itors or their trustees; or the legislature, 
as the paramount political authority, could 
authorize or make such disposition. But 
the title thus disposed of would go to the 
grantee, who would hold the land, subject 
only to the trust. The city could enjoin a 
sale of the property by the grantee, or inter- 
fere with his use or possession of it until it 
became necessary to enforce the trust. 

San Francisco v. Beidman, 17 Cal. 443. 


163. This court has not decided that a 
voluntary appropriation by public act, of 
property or its proceeds by a municipal 
body, when such appropriation iy not assuci- 
ated with a contract, as part of its obliza- 
tion or sanction, removes such property, or 
proceeds from the control of the municipal 
body or the legislature, or that the terins of 
the act making the appropriation are unalter- 
able. Td. 

164. If the the confirmee, in present. 
ing his claim, acted as agent, or trustee, 
or guardian, or in any other fiduciary caac- 
ity, acourt of equity, upon a proper proceed- 
ing, will compel a trauster of the leval title 
to the principal, cextui que trust, ward, other 
party equitably entitled to the same, or sub- 
ject it to the proper trusts in the confirmee’s 
hands, It matters not whether the presen- 
tation were made by the confirmee in his 
own name in good faith, or with intent to 
defraud the actual owner of the claim; a 
court of equity will control the legal title in 
his hands so as to protect the just rights of 
others, But in ejectment the lesval title 
must controL Estrada v. Murphy, 19Cal. 248, 


165. M. and C. were both residing on an 
unsurveyed quarter section of public land, 
and agreed that it should be purchased from 
the state in the name of C., and that each 
should furnish one half the money to make 
the purchase, and pay one half the expense, 
and own one half the land, and that when 
the purchase was made from the state, C. 
should convey one half to M.  C. afterwards 
pre-empted the land, and received a patent 
for it from the United States: J/e/d, that be- 
fore M. could have C. declared his trustee, 
and compel him to convey to him one half 
the land, he must show that the land could 
have been purchased from the state bv one 
of them; that is, that the state had held the 
title, and would have sold and conveyed it 

McCreary v. Casey, 50 Cal. 349. 

166. If a person, who desires to procure 
an insurance on his life for the benefit of 
his children makes a parol contract with 
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another, by which the former is to pay the 
premiums, aad the policy is to be made pay- 
able to the latter, who is to hold it in trust 
for the children, and collect and hold the 
proceeds in trust for them, a court of equity 
will enforce the trust; and if the trustee is 
an improper person to receive the money and 
execute the trust, will remove him and ap- 
point another. 
Silvey v. Hodgdon, 52 Cal. 363. 
167. Such trust should be clearly and 
distinctly proved; but may be proved by 
parol evidence. Id. 


168. A court of equity will lend no assist- 
ance towards perfecting a voluntary con- 
tract, for the creation of a trust, nor re- 
gard it as binding, so long as it remains ex- 
ecutory. Estate of Webb, 49 Cal. 541. 


170. If such contract is executed by a 
conveyance of the property in trust, so that 
nothing remains to be done by the grantor or 
donor, to complete the transfer of title, the 
relation of trustee and ceatut que trust is 
dcemed to be established, even if there was 
no consideration, and a court of equity will 
enforce the trust. I 


171. If one who has had his life insured 
writes to his father and sisters that the in- 
surance was made for their benefit, but 
makes no assignment or delivery of the 
policy to them, it amounts only to an execu- 
tory agreement to create a trust in future, 
and can not be enforced in equity. Id. 


172. If the administrator of an estate 
makes a sale of land belonging to the estate, 
ander an order of the probate court procured 
by him, and at the te becomes the pur- 
Cc er, through another person, who takes 
and holds the legal title in trust for the ad- 
ministrator, and afterwards conveys it to 
him, the heir retains such an equitable 
interest in the land as is assignable, and the 
assivnee may maintain an action against the 
administrator to enforce a trust. 

Boyd v. Bankman, 29 Cal. 19. 


BREACH OF TRUST. 


173. In case the execution of a valid con- 
veyance can not be decreed, the beneficiaries 
of the trust are entitled to recover its value 
from those by whose wrongful acts it was 
lost. , Price v. Reeves, 38 Cal. 457. 


174. In such case the value of the prop- 
erty at the time of the commencement of the 
suit is the measure of damages. Id. 
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UNITED STATES. 


1. The government of the United States is 
onc of delegated powers; the right to decide 
ultimately upon the extent of powers granted 
has not been delegated to the United States, 


nor prohibited to the states, and is reserved 
to the states by the provisions of the tenth 
amendment to the constitution; and there- 
fore the decision of the supreme court of the 
United States on such questions is not bind- 
ing in the state courts. 

Ferris v. Coover, 11 Cal. 175. 


2. The United States have the right to ac- 
quire foreign territory by treaty, and, after 
its acquisition, congress may pass laws to 
protect the private rights of the inhabitants 
of the ceded territory, guaranteed to them by 
the treaty, and such laws are beyond the in- 
terference of state authority. 

Gardiner v. Miller, 47 Cal. 570. 


3. A person who has been convicted of a 
crime against the United States by a federal 
court, and confined in the prison of the state 
with the consent of the state, is dcemed to 
be in the a of the federal authorities. 

x parte Le Bur, 49 Cal. 159. 


STATUTES, 68. 


UNLAWFUL DETAINER. 
APPEAL, 161, 631. | EJECTMENT, 209. 


UNITED STATES. 


of a contract, which in all cases of this actiun 
must be either express or impliecl. 
Sampson v. Shaeffer, 3 Cal 1b. 


4. No action for rent will lie where the 
possession is adverse and tortious, for such 
possession excludes all idea of a contract. 

Ramirez v. Murray, 5 Cal. 222. 


5. In an action for use and occupation the 
court was asked to instruct the jury ‘‘ that 
it was necessary, to enable the plaintitf to 
recover, that he should show that the defend- 
ant used and occupied the premises by the 
oe of the plaintiff; and if the jury 

lieved defendant used and occupied the 
same against the will of the plaintiff, that 
they must find a verdict for the defendant;” 
which the court refused: //ei/, that in this 
the court erred. 

Sampson v. Shaeffer, 3 Cal. 196. 


VACANCY. 


Evections, 17, 21. OFFIce, 45, 54-64, 65- 
JuDGE, 16-18. 71. 


VALUB. 


L. The universal standard of value is the 
amount of money which can be realized by 
a sule of the property and this will apply as 
well to mining claims as other lands. 

State v. Moore, 12 Cal. 36. 


2. In ascertaining whether an adequate 
price was paid for a piece of property at the 


| time of its sale, the evidence should be re- 


ULTRA VIRES. 
Corporations, 107-110. 


USE AND OCCUPATION. 


1. A defendant who entered under a bond 
for a deed from the plaintiff can not set off 
his improvements against the damages for 


use and occupation. 
Kilburn v. Ritchie, 2 Cal. 145. 


2. The right to recover for use and occu- 
pation is founded alone on contract. 
O'Conner v. Corbitt, 3 Cal. 370. 


3. No action for use and occupation will 
lie where possession is adverse and tor- 
tious, for such possession excludes the idea 


stricted to the question of what its market 
value was at that time. 
Henry v. Everts, 29 Cal. 610. 


3. The estate of such street railroad com- 
pany in the streets of the city is property 
capable of being enhanced in value by the 
widening of the street, and by such widening 
a substantial benetit may accrue to the rail- 
road company. 

Appeal of N. B. & M. R. Co., 32 Cal. 499. 


4. In the absence of a contrary showing, 
the value of property at a given time will 
be presumed to be what it was then worth in 
the market. The rental of property is not 
an unerring criterion of its value, even in 
case the title be perfect, and it is less certain 
if the title be doubtful. It may be consid- 
cred for the purpose of ascertaininy the value 
of the property rented, but should not cut- 
weigh other and direct evidence to the same 
point. Kisling v. Shaw, 33 Cal. 425. 
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1. TxreoRY AND EFFECT. 
13. Possession UNDER. 
39. TITLE UNDER. 
55. Errect oF LEGISLATION. 
59. EstopPreL UNDER. 


ITS THEORY AND EFFECT. 


1. The Van Ness ordinance was framed 
upon the theory that the better right to the 
bounty of the city vested with the first 
possessor, provided his possession was ac- 
tual, and had not been voluntarily abandoned, 
and such prior actual essor is entitled to 
the benefits of the ordinance, notwithstand- 
ing an interruption of his possession by the 
intrusion or tres of others. 

Hubbard v. Barry, 21 Cal. 321. 


2. The object of the Van Ness ordinance 
was to protect actual possessors—par- 
ties seeking, by settlement, to build up homes 
within the city limits. 

Wolf v. Baldwin, 19 Cal. 306. 

3. The effect of the Van Ness ordinance 
was to reloase to actual ors, who 
were such on the firat of January, 1855, the 
title and interest of the land so possessed. 
This interest was only the equity—in other 
words, the title subject to the trusts in favor 
of the city’s creditors—of such property as 
was conveyed by the deeds to the commis- 
sioners of the sinking fund and the commis- 
sioners of the funded debt; and parties hold- 
ing under the ordinance hold, as to the prop- 
erty conveyed in these deeds, in subordina- 
tion to this trust, just as the city itself holds. 

Board of Education v. Fowler, 19 Cal. 11. 


4. The decisions in this court affirming the 
validity of the act of 1858, giving effect to 
the Van Ness ordinance, affirmed. 

San Francisco v. Beideman, 17 Cal. 443. 


5. This reservation of the lots for school 
purposes was not a sale or disposition of 
them so as to pass to third persons the inter- 
est of the city, but was simply a reservation 
of the lots for a particular town purpose. 

Board of Education v. Fowler, 19 Cal. 11. 


6. If such reservation were an attempted 
sale, then there would be great force in the 
argument that such sale could only be by 
ordinance in the form of a law, and not b 
mere resolution. 1d. 


_7. The lots so set apart or reserved by the 
city for its own uses did not pass, under the 
Van Ness ordinance, to a person in actual 
possession of the same on the first of Janu- 
ary, 1855. Id. 


8. Whatever right or title, if any, the 
United States had in the lands embraced 
within the Van Ness ordinance, by the act 
of congress of July 1, 1864, passed to the 
city of San Francisco, for the use and benefit 


of the persons in whom vested the Van Ness 
ordinance title. 
Pickett v. Hastings, 47 Cal. 269. 


9. The act of the legislature passed May 
11, 1858, ratifying and confirming the or- 
dinance of the common council of San Fran- 
cisco, approved June 20, 1855, by which the 
city relinquished the pueblo lands within its 
corporate limits to the possessors thereof, 
mace said ordinance take effect by relation, 
at the date of its passage. Id. 


10. By the words “legal process,” used 
in the Van Ness ordinance, passed by the 
common council of San Francisco, and after- 
wards ratified by the legislature, is meant an 
action brought in a court of competent juris- 
diction. Id. 

1l. The words ‘‘may be recovered,”’ in 
the phrase ‘‘may be recovered by legal pro- 
cess,” used in the Van Ness ordinance, mean 
‘* shall be recovered.” Id. 


12. The right or interest which the city of 
San Francisco had in its pueblo lands, it held 
subject to the control of the legislature of the 
state, and congress could not control the city 
in any manner whatever in respect to the 
disposition of such pueblo land. Id. 


POSSESSION UNDER. 


13. The actual possession, by virtue of 
which parties obtain the title of the city of 
San Francisco to the pueblo lands under the 
second section of the Van Ness ordinance, 
means a possession accompanied with the 
real and effectual enjoyment of the property; 
that possession which follows the subjection 
of the property to the will and dominion of 
the claimant, to the exclusion of others; and 
this possession must be evidenced by occupa- 
tion or cultivation, or other appropriate use, 
according to the locality and character of the 
particular premises. An inclosure by an 
ordinary fence, of the premises, without 
residence thereon, or improvements, or culti- 
vation, or other acts of ownership, is of itself 
insufficient. Wolf v. Baldwin, 19 Cal. 306. 


14. A mere inclosure by a fence is of 
itself only the declaration of an intention 
to appropriate and possess the premises; but 
does not, unaccompanied with any other acts, 
constitute the actual possession contemplated 
by the ordinance. I 

15. The proof of actual possession in this 
case is insutlicient to enable plaintiffs to re- 
cover. Id. 

16. The nature of the possession required 
by the Van Ness ordinance discussed. —_ Id. 

17. The nature of the possession in this 
case stated, and the conclusion reached that 
such possession brings defendant within the 
ordinance. Id. 

18 The proviso in the Van Ness ordi- 


nance, ‘‘provided that such possession has 
been continued up to the time of the intro- 
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duction of the ordinance; or, if interrupted 
by an intruder or trespasser, has been or 
may be recovered by legal process,” only de- 
termines the right under the ordinance as 
betwecn the actual possessor and a former 
possessor whom the first had deforced, and 
does not apply to the case of the city resum- 
ing possession of her own property, or, what 
is the same thing, a possession held by her 
license and permission, and does not operate 
to exclude her from her rights, and to deny 
her the benefits of her present lawful posses- 
sion from the mere fact that a long while be- 
fore the passage of the ordinance some one 
else was in unlawful possession of her prop- 
erty, and was put out unlawfully by a suc- 
ceeding trespasser having no better title. 
Hubbard v. Sullivan, 18 Cal. 508. 


19. The court can not say that a fence 
built in San Francisco in 1850, and made of 
tet and boards, two boards and a cap 

igh, was not a substantial fence, or that 
this in connection with building and occupy- 
ing a house within it, and exercising control 
over the land, did not constitute an actual 
joe within the meaning of the Van 

{ess ordinance. The testimony was suffi- 
cient to require its submission to the jury. 
Satterlee v. Bliss, 36 Cal. 489. 


20. It was not the possession mentioned 
in the Van Ness ordinance that conferred 
title, but the legislative confirmation of 
the ordinance. 


Valentine v. Mahoney, 37 Cal. 389. 


21. The title under the Van Ness ordi- 
nance dates, not from the time possession of 
the land was taken, but from the time of 
the passage of the act confirming the or- 
dinance. Id. 

22. It can not be said that one person ac- 
quired a better title than another under the 
Van Ness ordinance. The one having the 
requisite possession took the title; the other 
took nothing. Id. 


23. The Van Ness ordinance vested the 
title in a person not in possession by himself 
or tenant on the first day of January, 1853, 
ands such person had been in possession 
vefore that time, and his possession had been 
interrupted by an intruder, and could be re- 
covered by legal process. Id. 


24. The court are inclined to consider 
the word ‘ tenant,” as used in the Van Ness 
ordinance, as meaning a conventional tenant. 

Brooks v. Hyde, 37 Cal. 366. 

25. The word ‘‘tenant,” as used in the 
Van Ness ordinance, is not restricted in its 
meaning to a mere conventional tenant, as 
was intimated in Brooks v. Hyde, 37 Cal. 
306, but applies to any party who holds the 
actual possession in subordination to another 
party, under or b, virtue of an agreement, 
either cxpress or implied. 

Irvine v. Adler, 44 Cal 559. 


26. The actual possession of land in San 
Francisco within the boundaries of the Van 
Ness ordinance, by a tenant, was the pvos- 
session of the landlord, so as to entitle him 
to the benetits of that ordinance, and the 
same result followed if the tenant assigned 
the lease, and his assignee took possession. 

McLeran v. Benton, 43 Cal. 467. 


27. If, on the first day of January, 1855, 
& person was in possession of land in San 
Francisco, within the limits of the Van Ness 
ordinance, as the tenant of another, or, as 
against such person, an intruder who could 
have been evicted by legal process, the yer- 
son thus in possession did not acquire title 
by the Van Ness ordinance, but the title 
vested in the landlord, or the person who 
could have recovered possession. 
Brooks v. Hyde, 37 Cal. 366. 


28. A title under the Van Ness ordinance 
does not accrue unless there is an actual 
possession of the premises. 

Judson v. Malloy, 40 Cal. 299. 


29. Occasional and casual acts of domin- 
ion exercised over land in San Francisco, 
without cultivating it or surrounding it with 
a fence, are not sufficient to establish title 
under the Van Ness ordinance. 

Pattee v. Moyle, 44 Cal. 363. 


30. If a quitclaim deed of a homestead 
within the limits of the Van Ness ordinance, 
in San Francisco, was made before January 
1, 1855, by the husband alone, and he re- 
mained in possession until after said date, 
the title to the land by virtue of said orui- 
nance vested in the grantor. 

Brooks v. Hyde, 37 Cal. 366. 


31. A defendant in cjectment for a lot in 
San Francisco, who had possession of the 
premises on the first day of January, 1855, 
and thence up to the introduction of the 
Van Ness ordinance, can not invoke the pro- 
tection of that ordinance when the issue in 
the action is whether his possession was ac- 
quired by an intrusion upon the prior rights 
of the plaintiff. 

Keane v. Cannovan, 21 Cal. 291. 


32. There is no limit as to the quantity 
of land to which parties in possession be- 
come entitled under the Van Ness ordinance. 
All that a claimant of lands within the lim- 
its of the city of San Franciso need show, to 
entitle him to hold as against the city, is 
that he was in actual ssession of such 
lands on the first day of January, 1855. 

San Francisco v. Beideman, 17 Cal. 443. 


33. The Van Ness ordinance does not 
limit the quantity of land to which the 
actual possessor acquires the title of the city; 
and the courts can not annex any limitation, 
but can only hold parties to clear provf of 
their actual possession. Id. 

Wolf v. Baldwin, 19 Cal. 304. 

34. The amount of land in San Fran- 
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cisco which, under the Van Ness ordinance, 
passed to a person in the actual possession, 
was not limited to one block. 
Davis v. Perley, 30 Cal. 630. 
35. Possession of a lot in San Francisco 
within the limits covered by the Van Ness 
ordinance, by a fence of posts and wires, 
four wires passing through each post, the 
fence being suflicient to turn cattle, but not 
goats and hogs, is sufficient to entitle the 
possessor to the benefit of the Van Ness 
Ordinance. Howell v. Rogers, 47 Cal. 291. 


36. One who was in possession of land in 
San Francisco, emb within the area of 
the Van Ness ordinance, and who was ousted 
by an intruder before the ordinance took 
effect, in order to have acquired the Van 
Ness ordinance title, must have recovered 
possession from the intruder by virtue of his 

rior possession, in a suit commenced before 

is right of action on his prior possession was 
barred by the statute of limitations. He 
could not recover from such intruder by vir- 
tue of any titlo vested in him by the ordi- 
nance, but the recovery upon the prior pos- 
session vested in him the Van Ness ordinance 
title. Pickett v. Hastings, 47 Cal. 269. 


37. A party who, on the first day of Jan- 
uary, 1855, was in the actual possession of 
land in San Francisco, within the area cov- 
ered by the Van Ness ordinance, claiming 
the same adversely to another party, and who 
continucd in such possession up to the twen- 
tieth of June, 1555, and up to the com- 
mencement of an action by such other, is 
prima facie entitled to the title conveyed by 
the Van Ness ordinance, and it devolves on 
the other party to show, not only that he 
was ousted from the possession, but also that 
his possession was such as within the lan- 

of the ordinance, may be recovered by 
egal process. Id. 


38. Persons who, before the passage of the 
Van Ness ordinance, had been in possession 
of land embraced within the area covered by 
it, and who had been ousted by intruders, 
and who had no other right or title than 
such as proceeded from prior possession, 
muet have commenced their actions within 
the time prescribed by the statute of limit- 
ations; and the statute commenced running, 
as tosuch persons, on the eleventh day of 
April, 1855. Id. 

TITLE UNDER. 


39. The Van Ness ordinance, and the act 
of the legislature confirming the same, vested 
in the possessors described in the ordinance, 
a title to the lands therein mentioned, as 
against the city of San Francisco. 

Carleton v. Townsend, 28 Cal. 219. 

40. One claiming title to land in San Fran- 
cisco under the Van Ness ordinance must 
show that either he or his tors were in 
the actual possession of the land on the first 

96 


of January, 1855, and thence next ensuing 
to the twentieth of June, 1855. 
Borel v. Rollins, 30 Cal. 408. 


41. One who entered on a tract of land in 
San Francisco, claiming the whole under a 
deed describing it by metes and bounds, and 
took actual possession of a part only, 
there being no adverse possession of tho rest, 

uired title under the Van Ness ordinance 
only to the extent of his actual and not of 

his constructive possession. 
Davis v. Perley, 30 Cal. 630. 


42. City and county of San Francisco v. 
Beideman, 17 Cal. 462, and Wolf v. Baldwin, 
19 Id. 314, as to amount of land donated to 
each person in possession by the Van Ness 
ordinance, and as to the possession required 
by the ordinance. Id. 

43. After the facts tending to prove actual 
possession are in evidence, it becomes a ques- 
tion of law whether those facts establish 
such actual possession as to confer title under 
the Van Ness ordinance. Id. 


44. The inclosure of a lot in San Francisco 
by a fence around it made of posts 
eight feet apart and five feet high, with two 
boards nailed on the same, without actual 
occupation or cultivation of the lot, did not 
give such possession of the same to the per- 
son inclosing as to pass the title to him under 
the Van Ness ordinance. 

Polack v. McGrath, 32 Cal. 15. 


45. The statute of March 11, 1858, ratify- 
ing the Van Ness ordinance, gave to those 
claiming under the ordinance no new or ad- 
ditional ground of recovery not embraced in 
the ordinance itself. 

Pickett v. Hastings, 47 Cal. 269. 


46. The persons entitled to the benefit 
of the Van Ness ordinance consist of four 
Classes: First, those who hold title by vir- 
tue of the grants and conveyances enumer- 
ated in the ordinance; second, those who 
were in the actual possession by themselves, 
or by their tenants, on the first day of Jan- 
uary, 1855, and so continued up to the twen- 
tieth day of June, 1855; third, those whose 
possession had been *‘ interrupted by an in- 
truder or a trespasser,” and ‘‘had been re-. 
covered by legal process;” and, fourth, those 
whose possession had been ‘‘ interrupted by: 
an intruder or trespasser,” and ‘‘ may be re-. 
covered by legal process.” Id. 


47. The persons embraced in such fourth. 
class are such as might thereafter recover: 
possession from such intruder, and such re- 
covery was not one which might be had on 
one of the grants or conveyances mentioned 
in the ordinance, but a recovery upon some 
right or title other than such grants or con-. 
veyances. Id. 

48. Where a Mexican grant to land 
situated within the limits of the city and 
county of San Francisco was confirmed by 


1522 


VAN NESS ORDINANCE. 


the board of United States land commis- 
sioners, and, together with thesurvey thereof, 
was in 1863 atiirmed by the United States 
district court, and on appeal said survey was 
confirmed by the supreme court of the 
United States: J/eld, that under the pro- 
visions of the act of congress approved June 
14, 1860, as against those claiming under 
the party who contested said survey in the 
district court and on said appeal, and who 
claimed title thereto under the Van Ness 
ordinance, the successors in interest of the 
grantee of said land acquired thereby such 
title thereto, without a patent from the 
United States, as to maintain an action of 
ejectment therefor. 

Bernal v. Lynch, 36 Cal. 135. 

49. In such case, the decree confirmin 

the survey was an adjudication that saic 
land mentioned in the decree confirming the 
claim was properly located and correctly 
surveyed; and the contestant of said surve 
having made himself a party to the praceed: 
ing for its confirmation, neither he nor those 
claiming under him can be pee 


« 


collaterally question the decree. 


50. Conceding that said contestant ac- 

uired to said land, by virtue of the Van 

ess ordinance, all the title which the cit 
of San Francisco held to it as pueblo land, 
yet, as under said act of congress of 1860, 
said decree of confirmation was made the 
equivalent of a patent issued by the United 
States, the confirmee thereby acquired the 
title of the United States, and his title so 
acquired was unaffected by the act of con- 
gress of 1864, entitled ‘‘an act to expedite 
the settlement of titles to lands in the state 
of California.” The claim of the confirmee 
was, by the decree of confirmation, estab- 
lished as a bona fide claim, and was there- 
fore within the protection accorded to bona 
Jule claims by the fifth section of said last- 
named act. Id. 


Sl. If, as plaintiff contends in this case, 
the act of 1851 passed the title of the lot on 
which the m e hospital in San Fran- 
cisco stands to the commissioners of the 
funded debt, then plaintiff can not main- 
tain his action, because, even conceding that 
the legislature had power to divest this title 
by the act of 1858 confirming the Van Ness 
ordinance, still that ordinance and that act 
only give the occupants the right, title and 
interest of the city in the land so held. 

Hubbard v. Sullivan, 18 Cal. 508. 


52. Assuming that the title to the lot in 
San Francisco, on which the United States 
marine hospital stands, was in said city at 
the time of the passage of the Van Ness 
ordinance, then a deed in 1852 by the mayor 
of said city, in pursuance of an order of the 
common council thereof, conveying said lot 
to the United States, was effectual as a 
license from the city to the United States to 


enter upon and hold the lot, ewen if the 
deed was not operative to passthe title. Id. 


53. Assuming that this deed did not pass 
the title to the United States, then by and 
oben the passage of the Van Ness ordinance 
of 1855 and the act of 185S coufirminy it, the 
United States, holding the lot under the 
city through this deed as a license, and 
having actual possession, may be considered 
as in possession for the city, and entitled to 
protection against the antecedent possession 
of the plaintiff or his predecessor. dd. 


54. Semble, that the deed to the commis- 
sioners of the funded debt of San Franvisco 
under the act of 1851, for the payment of 
the city debts, is a conveyance in trust for 
the purposes for which it was executed, 
leaving the residuary interest, after satistvy- 
ing or discharging the trust, in the city, and 
that, subject to this right of the cemunis- 
sioners—supposing it to exist—the city could 
still, without objection from third persons, 
control the subject of the trust. Id. 


LEGISLATION UPON, EFFECT OF. 


55. The act of the legislature of 1558, 
validating the alcalde grants, mentioned in 
the proviso to the second section of the Van 
Ness ordinance, is effectual for that purpose, 
whether the grants were originally valid or 
not, or whether the title of the city of San 
Francisco came by grant to the old pueblo, or 
had its origin, by presumption or grant, io 
the act of congress. 

Payne v. Treadwell, 16 Cal. 220. 


56. The act of the state legislature of 
March, 1858, confirming the so-called Van 
Ness ordinance, was alegaland properexercise 
of this sovereign power; and this act gave fuil 
effect to the provisions of that ordinance, and 
vests in the possessors therein described, as 
against said city and state, a title to the 
lands in said ordinance mentioned. 

Hart v. Burnett, 15 Cal. 530. 


57. It is not clear that the order of the 
board of supervisors of the city and county 
of San Francsco, repealing the Van Ness 
ordinance, before the passage of the act of 
1858, confirming it, destroyed the power of 
the legislature to give due effect to the pro- 
visions of that ordinance. Id. 


58. Assuming that this repealing order 
was effectual to defeat the rizhts claimed to 
have vested under the ordinance, then the 
property claimed would belong to the city, 
and plaintiff here could not recover, ld. 


ESTOPPEL UNDER. 


S9. Plaintiff here, claiming, throngh the 
Van Ness ordinance, the right and title of — 
the city, is not in a position to say that the 
city had, at the time of the passage of the 
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ordinance, no title or claim to the prem- 
ises. Hubbard v. Sullivan, 18 Cal. 508. 


DEEp, 334. LanpD, 578. 
EsectMEntT, 103, 127. | San I*Rancisco, 52. 
EvIpDENCcE, 394. 


VARIANCE. 
1. The rule that the alleqata and probata 
must correspond is not abrogated by the 


civil practice act. The plaintiff must prove 
his contract as alleged in his complaint, or 
he is not entitled to recover. 
Stout v. Coffin, 28 Cal. 65. 
Hathaway v. Ryan, 35 Id. 188. 


2. If the answer denies the contract as al- 
leged in the complaint, the plaintiff must 
prove it substantially as alleged. 

Tomlinson v. Monroe, 41 Cal. 94. 


3. If the complaint avers that the defend- 
ant accepted a horse with an agreement to 
sell him and account for the proceeds, proof 
that the price of sale was limited to three 
hundred dollars is also a variance. Id. 


4. If the complaint alleges that the de- 
fendant accepted a horse, upon an agreement 
to sell him for a price not less than three 
hundred dollars, testimony that the horse 
was left with the defendant with authority 
to scll him at not less than three hundred 
dollars is no proof that the defendant bound 
himself to scll at not less than three hundred 
dollars, and there is a variance. Id. 


S. A material variance between the con- 
tract as alleged and proved, is a ground of 
nopsuit, niles the plaintiff obtains leave to 
amend his complaint, so as to make it con- 
form to the proofs. Id. 


6. It is sufficient, where the complaint al- 
leged an express promise to pay a debt 
which was barred by the statute, to prove 
an acknowledgment of the debt from 
which a promise to pay is implied. 

Farrell v. Palmer, 36 Cal. 187. 

7. Where the complaint in an action on a 
bill of exchange describes it as payable to 
the order of A., whereas the bill offered in 
evidence is drawn payable to B., it is a vari- 
ance to be taken advantage of by objecting 
to the evidence, or by a motion of nonsuit. 

Farmer v. Cram, 7 Cal. 135. 


8. In a foreclosure suit on bond and mort- 
gage, the fact that the bond offered in proof 
ov the trial does not answer the description 
of the bond as recited in the mortgage, is 
matter of identity merely and not properly 
matter of variance, the bond offered answer- 
ing to the description given in the complaint. 

Blankman v. Vallejo, 15 Cal. 638. 


9. When the case made by plaintiff's proof 


differa from the averments of the complaint, 
and defendant makes no objection to the 
introduction of the evidence on this ground, 
the supreme court will not reverse the judg- 
ment on account of the variance. 

Marshall v. Ferguson, 23 Cal. 65. 


10. If in the progress of a trial evidence 
is offered by the plaintiff at variance with 
the allegations of the complaint, and the 
counsel for the defense does not object 
to it at the time, nor move to strike it out 
upon the ground of variance, the error is 
waived, and the court may instruct the jury 
in relation to the whole field of inquiry cov- 
ered by the evidence. 

Boyce v. Cal. Stage Co., 25 Cal. 460. 


11. In an action against a common car- 
rier for not complying with a contract to 
carry and deliver a draft the complaint al- 
leged that it was signed ‘‘John Q. Jaslison,t 
the proof showed that it was signed ‘‘ John 
Q. Jackson, agent:” Held, that the: variance 
was immaterial. 

Zeigler v. Wells, 28 Cal. 263. 


12. If the complaint charges that the de- 
fendant received goods as a Common Carrier 
and warehouseinan, to be stored by him, and 
by the next boat to be by him shipped and 
carried and conveyed to the place of destina- 
tion, and to be by him there safely delivered 
to the plaintiffs, proof that defendant re- 
ceived the goods in his warehouse as bailee, 
and hineed them according to plaintiffs’ di- 
rections, does not entitle plaintiffs to re- 
cover. Stout v. Coffin, 28 Cal. 65. 


13. In such case plaintiffs can not recover 
without proof that the defendant contracted 
to convey the goods. Id. 


14. If the complaint alleges a promise to 
pay money to a corporation, and the prom- 
ise proved was made to a committee of a 
church, there is a fatal variance between 
the complaint and proof. 

Christian Coll. v. Hendley, 49 Cal. 347. 


15. If the original note offered in evi- 
dence contains an abbreviation for the word 
‘‘administratrix,” and specifies the rate of 
interest in figures only, and the copy in the 
complaint gives the word in full and states 
the rate of interest in words as well as fig- 
ures, the variance is immaterial. 

Corcoran v. Doll, 32 Cal. 82. 


16. Where the plaintiff declared upon a 
note made by one M’Kinley and one Camp- 
bell, and gave in evidence a note signed by 
H. C. M’Kinley and C. Campbell & Co.: 
Leld, that the variance was important and 
substantial, and that the district court erred 
in admitting it in evidence. 

Cotes v. Campbell, 3 Cal. 191. 

17. Where, in suit for a mining claim, 
eae in his complaint states the particu- 
ar facts constituting his title, and on that 
title seeks a recovery, and the answer de- 
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ne 
nies such title, plaintiff must prove his title | tial failure only, the variance is not an 


as averred, at Icast in substance, and he 
can not, against defendant's i at re- 
cover on another and different title. 
Eagan v. Delaney, 16 Cal. 85. 
18 And where, in such case, plaintiffs 
were permitted to prove and recover on a 
title other than the one so set up, it was error 
in the court below to refuse a new trial, the 
motion for which was based on affidavit of 
defendant that he was taken by surprise aris- 
ing out of the frame of the Spe and 
that he could have rebutted plaintiff's case 
but for that surprise. Id. 
19. Plaintiff sues to enjoin the enforcement 
of a judgment recovered by defendant T. 
against plaintiff G.; and avers that G. paid 
. the amount of the judgment and procured 
an assignment of it to defendant V., who 
secks to enforce it against plaintiff: Hell, 
that on the trial, plaintiff could not be per- 
mitted to show that G. paid the judgment 
with the joint funds of himself and plaintiff, 
because the complaint avers the payment to 
have been made by G. 
Coffee v. Tevis, 17 Cal. 239. 
20. Where the complaint avers that the 
note and mortgage sued on were made to 
B., a married woman, and by her assigned 
to plaintiff, he can not recover because the 
right to assign was in the husband; and this, 
too, where the proof was that both husband 
and wife assigned the note and mortgage. 
In chancery cases the party must recover ac- 
cording to the pleadings, and not the proof, 
where there is a variance. 
Tryon v. Sutton, 13 Cal. 490. 
21. A joint contract can not be given in 
evidence where the pleadings set up a several 
contract alone. Stearns v. Martin, 4 Cal. 227. 


22. The plaintiff can not recover against 
‘‘the corporation of Bradley, Berdan & Co.” 
upon a written contract entered into between 
himself and ‘‘ Bradley & Co.,” as the contract 
was not made by the corporation. 

Morrison v. Bradley, 5 Cal. 503. 


23. The party making an allegation in a 
pleading that the sale of a mining claim 
under which he claims title was in writing 
is not thereby precluded from proving that 
the sale was a verbal one. 
Patterson v. Keystone Co., 30 Cal. 360. 
24. An allegation of actual fraud is not 
sustained by proof of a mistake. 
Mercier v. Lewis, 39 Cal. 532. 
25. An objection that there is a variance 
between the evidence and the cause of action 
stated in the complaint can not be made 
for tho first time on motion for new trial, 
or in the supreme court. 
Bell v. Knowles, 45 Cal. 193. 
26. If the answer sets up as a defense, in an 
action on a bill of exchange, a total failure 
uf consideration, and the proof shows a par- 


APPEAL, 621. 
Crm. Law, 1705. 
EvIpENCE, 447, 636, 


available one under our practice. 


Plate v. Vega, 31 Cal. 383. 
27. A judgment will not be reversed on 


the ground of variance between the plead- 
ings and proofs when the variance does 
not misiead the appellant to his prejudice. 


Began v. O’Rielly, 32 CaL 11. 
28. The seventy-first section of the prac- 


tice act, requiring immaterial variances be- 
tween the pleadings and 
regarded, is a most beneficial provision, an: 
should be literally construed and carried out. 


roofs to be dis- 


Id. 
29. In an action under the statute tor 


causing, by wrongful act, the death of a per- 
son whiere the allegation of the complaint 
was that defendants own 
common, the entire block in front of which 
the accident occurred, and the proof was 
that they owned it in distinct parcels in sev- 
eralty, the variance was immaterial. 


ed, as tenants in 


Gay v. Winter, 34 Cal. 153. 


Nonsvrt, 47, 57, 52. 
PLEADING, 716, 814- 

819, 899, 1056, 
637. 1083. 
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Justice Court, 77. 
LIBEL, 3. 


CHASER, 50. 


VENDITIONI EXPONAS. 
1. There is a distinction between cases 


where a venditioni exponas is issued for the 
sale of 
issued 
issued in the former case must go to the oth- 
cer who made the seizure. 


ersonal property, and where it is 
or the sale of land. A wemditioni 


Clark v. Sawyer, 48 Cal. 133. 


2. When a sheriff, who levies a feri facia 
on land, goes out of office before having sold, 
the court may, by an order, direct his suc- 
cessor to sell the property levied on, and a 
venditioni exponas may be issued. to such suc- 
cessor, and he may then sell and execute a 
deed to the purchaser. Tu. 

3. In cases where a sheriff who has re- 
ceived a fieri facina, and made a levy on 
land, goes out of office without having sold, 
if a venditioni erponas is issued for the cn- 
forcement of the lien, no reason is perceivet 
why it must necessarily be executed by the 
retiring sheriff who made the levy, and not by 
his successor in office. Id. 


VENDOR AND PURCHASER OF 
REAL PROPERTY. 


]. GENFRALLY. 
13. PuncHassk WitHour Notice. 


— 


VENDOR AND PURCHASER OF REAL PROPERTY. 


23. PURCHASER WITH NOTICE. 
41. Contracr to ConveEY LAND, 
50. MIscELLANEOUS CASES. 


GENERALLY. 


1. Under a verbal contract of sale of 
real estate, the delivery of the title deeds is 
bat laches to a symbolical delivery of, and 

mission into, possession of the property, 
as between vendor and vendee, whatever 
might be its effect in conferring actual pos- 
session, in case the rights of third persons 
were concerned. Tohler v. Folsom, 1 Cal. 207. 


2. A failure on the part of the vendee to 
pay the purchase money for two years 
and more does not forfeit his right under the 
contract, as the vendor may proceed to en- 
force the payment of the Sebt at any time 
after it becomes due. 

Gouldin v. Buckelew, 4 Cal. 107. 


3. When the vendor of real estate under 
a power of sale, reserved in the contract 
of sale, sells the property either at public 
or private sale, the surplus, beyond the pur- 
chase money due, belongs to the vendee, 
and the yn of it may be decreed by 
judgment of the court against the vendor. 


4. The titlo of a purchaser under a sale ona 
decree of foreclosure can not be impeached 
in o collateral action for irregularity in the 
proceedings on the sale. 

Nagle v. Macy, 9 Cal. 426. 


5S. One Clark, being in the occupation of 
certain premises, conveyed them toone Baker, 
who executed a mortgaze back to Clark as se- 
curity for the purchase money. The convey- 
ance and mortgage were simultaneous acts, 
and both were of the premises in fee. The 
legal title was not at the time in Clark, and 
Baker afterward purchased it in, and then 
executed a mortgage to one Touchard: /feld, 
that the title subsequently acquired by Baker 
inured to the benetit of his mortgagee, Clark, 
and thata purchaser under the decree fore- 
closing Touchard’s mortgage could only claim 
in subordination to Clark. 
Clark v. Baker, 14 Cal. 612. 
6. One who buys land during the pend- 
ency of an action to recover possession 
of it, in which his grantor is a defendant, 
may thereafter continue the defense in the 
name of his grantor, or may causo himself to 
be substituted in his place. 
Mastick v. Thorp, 29 Cal. 444. 


7. The strict rule which applies at com- 
mon law between heir and executor ap- 
plies equally between vendor and vendee, 
and between mortgagor and mortgagee. 

Sands v. Pteiffer, 10 Cal 258. 

8. The doctrine of Gaven v. Hagen, 15 
Cal. 208, that a vendee of real estate under 
a contract of purchase, which is silent as to 
the possession, has no right to the possession 
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scribed the contract to entitle him to a 
deed, commented upon and questioned. 
Willis v. Wozencraft, 22 Cal. 607. 


9. Theequitablelienheld by the vendor of 
real estate after absolute conveyance thereof, 
is not subject to levy and sale on execution, 
nor is it the subject of private transfer. 

Ross v. Heintzen, 36 Cal 313. 


10. Where a tenant in possession by deed 
of bargain and sale conveys the premises oc- 
capied by him, for a valuable consideration, 
and his vendee is subsequently ejected by 
the landlord, in the absence of warranty, or 
with only special warranty against the acts 
of the vendor, the vendee is not entitled to 
relief, either in law or equity, against his 
vendor. Hastings v. O’Donnell, 40 Cal. 148. 


11. The statute does not run against a 
vendee in possession under an executory con- 
tract, so long as he remains in possession 
with the acquiescence of the vendor. 

Love v. Watkins, 40 Cal. 547. 


12. It is a general rule, applicable alike to 
conditional and absolute sales, that a second 
vendee is not entitled to stand in any better 
situation than his vendor in regard to the 
title of personal property, other than negoti- 
able instruments, and whatever comes un- 
der the general denomination of currency. 
Whether a further exception to the rule ex 
ists in favor of buna fide purchasers from the 
purchaser at a conditional sale, is not de- 
cided. Putnam v. Lamphier, 36 Cal. 151. 


PURCHASER WITHOUT NOTICE. 


13. A subsequent purchaser who seeks to 
avoid a prior deed of the same prcmises, 
made by his grantor, on the pane that he 
is a purchaser in good faith and without no- 
tice, must show attirmatively that he paid a 
good and valuable consideration: 

Colton v. Seavey, 22 Cal. 496. 


14. In a suit to try the title to land be- 
tween two who are purchasers from the same 
tor, where the oldest deed is neither ac- 
owledged nor recorded, the one claiming 
under the prior unacknowledged and unre- 
corded deed will prevail, unless the fact 
appears that the second purchaser bought 
without notice for a valuable consideration. 
It is not sufficient for the second purchaser 
that there is no finding of the fact or evidence 
on the subject, but the fact must be made to 
appear affirmatively. 
Landers v. Bolton, 26 Cal. 393. 
15. If the apparent possession of land 
is consistent with the title appearing of 
record, it is not tlie duty of the purchaser 
to make an inquiry concerning the title be- 
yond what the recording office shows. 
Smith v. Yule, 31 Cal. 180. 


16. If at the time of the sale of land the 
record title is in the vendor and the vendor 


until a aa aaa of the conditions pre- 
y 
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is in possession, and another person is also in 
possession, there is no presumption of title 
out of the vendor, and no inquiry need be 
ree of the other person as to his Pent oF 
title. : 


17. If the owner of a lot in a city occu- 
pies part of a house on the same, and another 
person occupies the remainder of the house, 
and while this occupation of both continues, 
the owner conveys to this other person whose 
deed is not recorded, and then conveys toa 
third person whose deed is first recorded, the 

ssession of the one having the unrecorded 

eed is not sufficient to give notice to the 
subsequent purchaser. Id. 


18. The possession of a vendee with an 
unrecorded conveyance will not give notice 
to a subsequent purchaser whose conveyance 
is first recorded, unless such possession is 
open, notorious and exclusive. Id. 


19. A vendee of land, holding an unre- 
corded deed, in order to protect himself 
against a subsequent bona jide purchaser, 
without further notice than is implied from 
possession by such vendee, must show a pos- 
seasio pedis—an actual Lona side possession 
consistent with his written title; and this 
possession must be evidenced by an actual 
inclosure, or something equivalent, as show- 
ing the extent and the fact of the dominion 
and control of the premises. 

Havens v. Dale, 18 Cal. 359. 


20. If the purchasers from parties alleged 
to have been insolvent bought in good faith, 
it is immaterial how many valid prior liens 
may have attached on the property; they are 
entitled to what remains after the liens are 
satisfied; or they would have a right to pay 
the licns and keep the property; and a court 
of equity would not interfere in such a case. 
The prior licens, to the extent of their amount, 
diminish the value of the property, and 
meet so far the objection of inadequacy of 
price. Kinder v. Macy, 7 Cal. 206. 


21. The rule that a subsequent purchaser 
in good faith and for a valuable considera- 
tion, and whose deed is first recorded, 
will hold the land conveyed, as against a 
prior purchaser, only applies where both par- 
ties claim under the same grantor. 

Long v. Dollarhide, 24 Cal. 218. 


22. The burden of showing that he is a 
purchaser in good faith and for a valuable 
consideration is cast upon the one claiming 
under a second deed but recorded first in 
saa of time, and the deed itself is not evi- 

ence of these facts, but they must be shown 
by other testimony. Id. 


PURCHASER WITH NOTICE 
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short of the period tixed by the statute cof 
limitations, 
Partridge v. McKinney, 10 Cal. 1S1. 
24. The purchaser of an equitable title 
takes the property, subject to all existent 
equities. e is not within the rule which 
protects a bona fide purchaser for value, and 
without notice of the real or apparent title. 
Dupont v. Wertheman, 10 Cal 354. 


25. A vendor's lien for the unpaid pur- 
chase price of land may be enforced avatnst 
the vendee and his grantees who have notice 
of the vendor’s equities. 

Pell v. McElroy, 36 Cal. 268. 

26. Where the vendee’s agent, in the 
purchase of a tract of land, has actual no- 
tice of a mortgage on the premises at the 
time of purchase, the vendee will be pre- 
sumed to have taken the property subject to 
the mortgage. May v. Borel, 12 Cal. 91. 


27. A purchaser of land subsequent to a 
suit brought against his vendors to quiet 
title, and to a notice of lis pendens filed in 
the county recorder’s office, is a mere voltun- 
teer, who takes subject to any decrec in the 
suit. Gregory v. Haynes, 13 Cal. 501. 


28. In the absence of any statutory regu- 
lation, a purchase made of property actu- 
ally in litigation, pendente hte, for a valu- 
ails consideration, and without any express 
or implied notice, in point of fact affects tue 
purchaser in the same manner as if he had 
such notice, and he will accordingly be bound 
by the judgment. 

Sampson v. Ohleyer, 22 Cal. 200. 

29. Instruments, in the acknowledgment 
or certificate of acknowledgment to which 
there was a defect or omission, and which 
were copied into the proper book of 
record, in the proper county, prior to the 
thirtieth day of April, 1860, impart to pur- 
chasers and incumbrancers, becoming such 
after said date, notice of their contents, the 
same as though the acknowledgment and 
certificate had been in due form of law. 

Landers vy. Bolton, 26 Cal. 383. 

30. A person purchasing land in the pos- 
session of a person other than the grantor ‘is 
charged by the law with the duty of inquir- 
ing by what right or title he holds. 

Smith v. Yule, 31 Cal. 150. 

31. January 26, 1855, a judgment against 
C. became a lien on his land. May 7, 1853, 
R. purchased the land at sheriff's sale made 
on an exccution issued on the judgment, and 
received a certificate, and a duplicate was 
filed in the oflice of the recorder. A judg- 
ment in favor of IH. against C. became a licn 
on the same land March 1, 1855. November 
17, 1855, H. purchased at sheriffs sale, made 


23. The actual adverse possession of | on an exccution issued on his judgment, the 


land by another party, at the time of the 
conveyance, will be notice to the purchaser, 
whose grantors only claim by a possession 


same land, and a certiticate of sale was made 
to him, and a duplicate also filed. July 7, 
1858, H. received and recorded a sheriffs 
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deed. November 15, 1861, P., the assignee 
of R.’s certificate, received and recorded a 
sheriff's decd. H. had no actual notice of 
the sale to R. H. was in possession under 
his purchase, and November 6, 1861, P. sued 
to recover possession. eld, that H. had 
constructive notice of the prior sale, and 
that P. was entitled to recover. 
Page v. Rogers, 31 Cal. 293. 
32. Great inadequacy of considera- 
tion paid for lund, as compared with its 
actual value, is sutticient to put the pur- 
chaser upon notice of a fraud by his vendor, 
in the purchase thereof, at a constable’s sale. 
Argenti v. San Francisco, 6 Cal. 677. 


33. A party is not bound by a judgment 
rendered in an action of ejectment where he 
has not received legal notice of the action. 
Such judgment is not evidence against him 
of paramount title in the plaintiff in eject- 
ment. Mere co-nizance of the existence of 
the action is not legal notice. To be avail- 
able, the notice must apprise the party whose 
rights are to be affected, of what is required 
of him, and the consequences which may fol- 
low if he neglects to defend the action. 

Peabody v. Phelps, 9 Cal. 213. 


34. Where a person purchasing land has 
actual notice of a former conveyance of the 
same land, he is not entitled to protection as 
@ purchaser for value without notice; nor are 
his partners in the purchase, although they 
at the time knew nothing of such purchase. 

Stanley v. Green, 12 Cal. 148. 


35. A party in taking a conveyance in the 
name of his associates must be considered as 
having acted as their agent, and notice to 
him is equally notice to thei. Id. 


36. In an action to recover the value of 
certain buildings standing on certain lots, 
proof that one C., through whom plaintiff 
claimed, on the day of his entry, applied to 
one of the defendants for his conaent to the 
erection of the buildings, is sufficient evi- 
dence to authorize the jury to infer knowl- 
edge on the part of C. of defendant's title at 
the time of such entry. 

Kneeland v. Wilson, 12 Cal. 241. 


37. Possessivn of land, claiming title, and 
having an equitable title, is notice to pur- 
chascr, from one holding the legal title, suffi- 
cient to put him on inquiry as to the 
possessor’s right. 

Killey v. Wilson, 33 Cal. 691. 

38. If one who buys without paying a val- 
uable consideration, and with notice of ao 
prior unrecorded deed given by his grantor 
to another person, records his deed before 
the record of such prior deed, and after the 
record of such prior deed sells to another, 
who pays a valuable consideration, and buys 
without actual notice of the prior deed, 
such last purchaser has constructive notice 
of the prior deed, and it will take precedence 
over his own. Clark v. Sawyer, 48 Cal. 133. 


39. Where the whole title of all the x 


ties rests upon possession only, and A. 
sells land to B. by conveyance not recorded, 
and afterwards, while B. is in possession, 
claiming the entire property as his own, A. 
sells to another party by deed, duly ac- 
knowledged and recorded, the second pur- 
chaser will be decmed to have purchased 
with notice, and will not, therefore, be con- 
sidered a subsequent purchaser in good faith. 

Partridge v. McKinney, 10 Cal. 18). 


40. In such case, B. will be permitted to 
show the real state of the case as against 
the second vendee of A. But where B. has 
left his possession, and at the time when he 
is out of possession, A. sells to another, it is 
otherwise. Then such second vendce be- 
comes an innocent purchaser for value. Id. 


CONTRACTS TO CONVEY LAND. 


41. An action will not lie to recover dam- 
ages for the breach of a verbal contract to 
reconvey real estate formerly conveyed by 
the plaintiff to the defendant. , 

Bartlett v. Aitkin, 48 Cal. 405. 


42. A contract, by which the Western 
Pacific railroad company sells a quarter sec- 
tion of the land, granted by congress to the 
Central Pacific company, to aid in the con- 
struction of a railroad, and agrees to execute 
to the purchaser a deed when the company 
receives a patent, vests in the purchaser a 
perfect equity, with an absolue night toa 
conveyance as soon as the company receives 
the patent. Baldwin v. Morgan, 50 Cal. 585. 


43. If the owner of land contracts to sell 
the same to another upon the payment of a 
fixed sum in installments, and the owner 
dies before the last installment falls due, 
and the purchaser petitions the probate 
court for an order requiring his executor to 
make a conveyance of the land, and the 
court decrees such conveyance on the pay- 
ment of the last installment and the expenses 
of procuring the decree and making the 
deed, the purchaser must pay such expens 
before he can claim a deed. 

Smith v. George, 52 Cal. 341. 


44. P. and K. were partners in tho busi- 
ness of carriage-making, and the firm owned, 
among other property, an interest in certain 
real estate evidenced by a contract of sale, 
in accordance with which most of the pur- 
chase money had been paid. P. agreed to 
sell out his interest in the firm to K. and 
tendered a written bill of sale of all his in- 
terest in the firm property, but did not offer 
a deed specially tu convey his interest in the 
real estate: //e/d, in assumpsit by P. against 
K. for the sum agreed to be paid by K., that 
the evidence would not support ao finding 
that a sufficient tender had been made to P, 

Plath v. Kitzmuller, 52 Cal. 491. 


45. In such a case it is not necessary to 
plead the statute of frauds. 


‘a 
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46. The Central Pacific railroad com- 
pany issued and distributed a circular in- 
viting people to settle and make improve- 
ments upon its lands, and promising those 
that should do so that they should pre- 
ferred as purchasers when the lands should 
be offered for sale. The defendant settled 
upon the land and filed his application to 
purchase the same in the office of the com- 
pany as directed by the circular, and made 
valuable improvements thereon. The com- 
pany, without notifying the defendant that 
the price of the lands had been fixed, and 
without giving him the option to purchase, 
sold the ead to the plaintiff, who took with 
notice of the defendant’s equities: fell, in 
an action of ejectment, wherein the defend- 
ant filed a cross-complaint, setting up the 
above facts and praying that the plaintiff be 
compelled to convey to him, that the offer of 
the company, and the acceptance by the de- 
fendant, created a valid contract, and that 
the plaintiff took the legal title impressed 
with a trust in favor of the defendant, and 
should be compelled to convey the same to 
thedefendaut. Boyd v. Brinckin, 55 Cal. 427. 


47. An agreement to sell land, and, upon 
the payment of the purchase money, to exe- 
cute a good and sufficient deed therefor, 
requires of the vendor to convey to the 
vendee the title to the land, and is not satis- 
fied by the tender of a deed sufiicient in 
form, when the vendor has, in fact, no title 
to convey. Haynes v. White, 55 Cal. 38. 


48. A vendee can not maintain an action 
to recover his purchase money from a vendor, 
who has failed to perform his contract, until 
he has been evicted, or has surrendered, or 
offered to surrender the possession. Id. 


49. If an attorney in fact, who is not 
authorized by the power to execute an ab- 
solute deed of the land of his principal, but 
who is authorized by the power to execute a 
contract for the saleof theland, sells the land, 
receives the purchase money, places the pur- 
chaser in possession, and executes an ghee: 
lute deed for it, the transaction amounts to 
a valid verbal sale, and creates a valid equi- 
table title in the purchaser and his successors 
in interest, ones v. Marks, 47 Cal. 242. 


MISCELLANEOUS CASES. 


5O. Where, in suit to enforce a verbal 
contract for the sale of land, the complaint 
averring a balance of four hundred dollars to 
be due defendant when he should make a 
deed, and describing the land by its position 
with reference to adjoining tracts, a de- 
murrer was put in, and being overruled, and 
defendant not answering, tinal judgment, by 
default, was entered for plaintiff—evidence 
being taken as to the contract before a 
referee—that plaintiff pay defendant three 
hundred dollars, the latter to make a deed of 
the land, which was described in the judg- 


ment by metes and bounds: //eld, that the 
judgment is erroneous, both as to the amount 
adjudged due defendant and in describing 
the land by metesa and bounds; that the 
judgment should have followed the complaint 
in both these particulars, and that the de- 
parture is material and fatal. The judgment 
must be reversed, even though the evidence 
taken before the referee shows the land 
described in the complaint and judgment to 
be the same. The evidence was taken ez 
parte, and the defendant has a right to be 
heard, the subject-matter being the estab- 
lishment of the actual boundaries of lancL 
On the return of the cause, plaintiff can 
either take judgment in accordance with the 
allegations of the complaint, or amend by 
inserting a more specific description of the 
property. Holman v. Vallejo, 19 Cal 49S. 


$1. C. purchased certain lots, and bor- 
cowed the purchase money from M., to whom, 
as security for the loan, C. caused a deed, in 
form absolute, to be made by the seller, 
upon the agreement that when yment 
should be made of the money loaned, and in- 
terest, tugether with certain additional ad- 
vances made to C. by M., the latter should 
convey the lots toC. To discharye this in- 
debtedness C. negotiated a loan of C. I. Co. 
of a sum sufiicient to liquidate M.’s demands, 
and one thousand five hundred dollars in ad- 
dition, upon the agreements, which were fully 
executed, that C. should pay M., and receive 
from him the promised conveyance, and simui- 
taneously execute a mortgage of the lots toC. 
I. Co., to secure said last loan. Subsequently 
C. I. Co. assigned an unpaid balance of its 
demand, together with said mortgage, to 
plaintiff, who brought suit to foreclose, and 
make K. a party defendant, to whom C. 
pong indebted at the time of said purchase, 
and by reason thereof, had promised K. to 
buy for her a lot and thereon build a house, 
which should become her property. While 
said lots stuod in M.’s name, C. pointed out 
to K. one of them as the one intended, buiit 
a house thereon, and K. went into possession, 
and so continued until said suit. There 
never was, however, any accounting be- 
tween C. and K. at any time, or any price 
agreed or fixed on said lot: //ek?d, that this 
transaction created no equitable title in 
K. which could have been enforced in a 
court of equity, as against C., if the title 
had been in him, and is void as a defense to 

plaintiff's said action. 
Doe v. Culverwell, 35 Cal. 29]. 


52. M. sold to H. a tract of land ina city, 
divided into lots, and was to receive ninety 
thousand dollars therefor, together with 
onc half of the profits over ninety thousand 
dollars which H. might receive from a sale 
of the lots. The agrcement was in writing, 
which recited that the legal title to the lote 
was outstanding in S., and H. was to puar- 
chase it fron S. M. afterwards assicued 
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this contract to Moore, as security for his 
debt to Smith, and also conveyed the land 
to Moore, to be held by Moore in trust, sub- 
ject to the agreement with H. M. died 
feaving a will, and after his death, Moore, 
out of money belonging to the estate, paid S. 
and obtained his decd for a part of the lots, 
and H. and Moore then conveyed these lots 
to N.: Held, that the executor of the will of 
M. could not maintain an action for a recon- 
veyance, to the estate, of the lots sold toN., 
but must sue H. and Moore for an account- 
ing, and that, in a proper case, the balance 
due the estato might be decreed to be a lien 
on the lots sold N. 
Stewart v. Nevins, 50 Cal. 276. 
53. A vendor of real estate made’'a con- 
veyanco of it to the vendee, leaving a bal- 
ance of the purchase money unpaid. The 
vendee afterwards mortgaged the same 
property to a third party, who knew of the 
vendor's claim for unpaid purchase money. 
The vendor brought an action at law against 
the vendee, obtained judgment for the bal- 
ance due, issued exccution, and sold the in- 
terest of the vendeo in the property. The 
mortgagce afterwards foreclosed his mort- 
rave, and was about to sell the property. 
he purchaser, at the previous sale, obtained 
an injunction to stay the sale, which was 
afterwards dissolved by the court, on the 
ground that he had purchased merely the 
vendce’s equity of redemption, as the sale 
was subject to the rights of the mortgagee: 
fled, that this judgment, of the court below, 
was correct, and that the claim of the pur- 
chaser to be subrogated to the equitable lien 
of the vendor, if available at all, must be as- 
serted in a separate equitable action. 
Allen v. Phelps, 4 Cal. 256. 


54. If A., being in possession of land, con- 
tracts in writing with B., to scll and convey 
the land to B. and to deliver him possession 
at any time within five years upon the pay- 
ment of the price agreed on, and C., with 
notice of this contract, obtains from A. a 
decd of the land before B. has paid the agreed 
price, B. may pay the agreed price to C. and 
equity will compel C. to convey the land to 
B. and to deliver him possession of the same. 

Hildreth v. Shelton, 46 Cal. 382. 


54a. The fact that such land is public 
land, held by A. under the possessory act of 
this state, is no defense. Id. 


55. The breach of a bond for title does not 
discharge the debt due for the purchase 
money; and the plaintiff, on such breach, can 
either resort to a court of equity to enforce 
ita performance or maintain an action at law. 

Bagley v. Eaton, 5 Cal. 497. 

56. The commencement of this action was 
a sufficient demand for a conveyance, and 
from that time the plaintiff is entitled to 
rents and profits. 

Heinlin v. Martin, 53 Cal. 321. 


57. In the view of a court of equity, in the 
case of an agreement to sell land, tho title 
being retained by the vendor as sccurity for 
the balance of the purchase money, if the 
vendor obtains his money and interest, he 
gets all he expected when he entered into 
the contract. Keller v. Lewis, 53 Cal. 113. 


58. The remedy of the vendor in equity 
for the persistent default of the vendee is to 
institute proceedings to foreclose the right of 
the vendee to purchase, the decree usually 
giving the latter a detinite time within which 
to perform. Id. 

59. Under a lease from C. to D., the latter 
had the election to purchase the Ieased prem- 
ises for the sum of six thousand dollars, pay- 
able at any time during the term, with in- 
terest from the date of the lease at the rate 
of one per cent. a month, previous payments 
of rent to be credited on the interest, the in- 
terest falling due after the election to be paid 
semi-annually on specified days, and if not 
paid when due, to be compounded at the rate 
of two per cent. a month, the lessee also to 
pay the taxes on the land imposed during the 
term. D., during the term, notified C. of 
his election to purchase, and tendered hin 
the sum of six thousand dollars, and also of- 
fered to pay the taxes, but did not tender or 
otfer to pay the interest then due; C. de- 
clined the tender, and denied the right of D. 
to purchase. In an action by D. for a 
specific performance, the complaint con- 
taining an offer ‘‘to comply with all the 
terms and conditions of the contract:” J/eld, 
that the denial by the defendant of the plaint- 
iffs right to purchase was a waiver of the 
necessity of a tender before the suit was 
brought, and that the plaintiff was entitled 
to a specific performance upon the terms of 
paying to the defendant, besides the taxes, 
the sum of six thousand dollars, agreed upon, 
with interest from the date of the lease at 
at the rate of one per cent. a mouth, after de- 
ducting the amounts paid for rent. 

Dowd ¢. Clarke, 54 Cal. 48. 
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VENDOR'S LIEN. 


1. A vendor has a lien on the land sold, for 
the purchase money, unless he taken 
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security for his payment, though he has ex- 
ecited the conveyance. 
Salmon v. Hoffmann, 2 Cal. 138. 


2 When the vendor of real estate has not 
fully conveyed the title, his position is anal- 
ogous to that of a mortgagee, and he ma 
enforce his rights inthe same manner. —_Id. 


3. The vendor of real estate has a lien on 
the same for the unpaid purchase money, 
and such lien attaches to the land equally 
whether it has been conveyed to the vendee 
or is only contracted to be conveyed. 

Hill v. Grigsby, 32 Cal. 55. 

4. This lien is not aspecitic, absolute charge 
upon the property, but merely a personal 
privilege of the vendor, and docs not pass by 
a transter of his claim for the purchase money. 

Baum v. Grigsby, 21 Cal. 172. 


§. The lien which the vendor of real prop- 
erty retains. after an absolute conveyance, 
for the unpaid purchase money, is not a 
specific and absolute charge upon the prop- 
erty, but a mere equitable right to resort to 
it upon failure of payment by the vendee. 

Sparks v. Hess, 15 Cal. 186. 

6. It is a right which can only be asserted 
by one who has parted with his property. It 
is the personal privilege of the ven lor, given 
solely for his security, and is in its nature 
unassignable. 

Williams v. Young, 21 Cal. 227. 


7. Equity raises no lien in respect to real 
estate, except that of a vendor for the pur- 
chase moncy. 

Ellison v. Jackson W. Co., 12 Cal. 542. 


8. This equitable right may be enforced in 
the first instance, and before the vendor has 
exhausted his legal remedy against the per- 
sonal estate of the vendee. The court, after 
determining the amount of the lien, Can, by 
its decree, either direct a sale of the prop- 
erty for its satisfaction, and execution for any 
deficiency, or award an execution in the first 
place, and a sale only in the event of its re- 
turn unsatisticd, as the justice of the case 
may require. Sparks v. Hess, 15 Cal. 186. 


9. Where a party purchases a bridge, toll- 
houses, stables, and out-houses appurtenant, 
with the right and privilege of his vendor in 
and to a ‘dug road” made on each side of 
the bridge, neither the purchaser, nor those 
claiming under him with notice, can object 
to adcceree enforcing the vendor's lien against 
the premises, that the ‘‘dug road” is public 
land, and that therefore nothing would pass 
under a sale upon the decree. Id. 


10. Where the contract of sale of real prop- 
erty is unexecuted, the vendor retaining the 
legal title for security until all the purchase 
money is paid, the vendor's hen retained is 
different from the ordinary lien of a vendor 
after conveyance executed. In the latter 
case, the vendor has parted with the legal and 

equitable title, and possesses only a bareright, 


VENDOR'S LIEN. 


ED 


which is of no operative force or effect until 
established by the decree of the court. In 
the former case, the vendor’s position is some- 
what similar to that of a party executing a 
conveyance and takiny a mortgage back. fre 
may sue at law for the balance of his pur- 
chase money, or file hig bill in equity for the 
specific performance of the contract, and take 
an alternative decree, that if the purchaser 
will not accept a conveyance ani pay the pur- 
chase money, the premises be sould to raise 
such money, and that the vendee pay any de- 
ficiency remaining after the application of the 
proceeds arising upon such sale. Id. 


11. The distinction between the lien of a 
vendor, after absolute conveyance, and the 
lien of a vendor when the contract of sale is 
unexecuted, stated. In the later case, the 
vendor holds the legal estate as security for 
the purchase money, and can assizn his con- 
tract with the conveyance of the title, and 
in that event his assignee acquires the same 
rights and is subject to the same liabilities ag 
himself. In the former cnse, the vendor re- 
tains a mere equity, which, to become of any 
force or effect, must be established by the de- 
cree of the court. 

Baum v. Grigsby, 21 Cal. 172. 


12. A vendor of real estate has a lien on 
the same in the hands of the adminis- 
trator of the purchaser, for the unpaid pur- 
chase money. 

Cahoon v. Robinson, 6 Cal. 228 


13. If one sells land to another, and e: - 
ecutes an absolute conveyance, and does not 
receive payment, the grantee holds tho land 
in trust for the grantor to the extent of tha 
purchase money, which trust descends to 
the representatives and heirs of the grantee, 
against Whom a lien for the purchase money 
will be enforced. Burt v. Wilson, 28 Cal. 632. 


14. The term within which payment may 
be made by the vendee, to extinguish the 
lien, is limited, and ends after a sale under 
a judgment for the purchase money. 

Truebody v. Jacobson, 2 Cal. 269. 


15. If a bond be given for the purchase 
money, and the time for payment be ex- 
tended beyond the period named in the 
bond, this does not release the lien. Id. 


16. The lien which springs out of a title 
bond, predicated upon the covenants for the 
purchase money, attaches upon the land, 
unless expressly reserved; and if such 
reservation be made, it lies upon the pur- 
chaser to show it. Id. 

17. A vendor of real estate whu makes no 
conveyance, but gives a bond, conditioned 
for the execution of a conveyance, on pay- 
ment of the purchase money by the vendee, 
has an equitable hen on the land for the pur- 
chase money, and holds the legal title as a 
security fur the enforcement of his lien. 


Gouldin v. Buckelew, 4 Cal. 107, 
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18. It is not the vendee’s duty to hunt up 
the assignees; they must look after their in- 
terest when the vendor sues for his money. 


The only protection is payment of the money; 
this alone will release the bond. Id. 


19. Taking a note for the purchase 
money doves not affect the lien; and if part 
be paid the lien is good for the residue, and 
the vendee becomes a trustee for all that re- 
mains unpaid. So the lien attaching to the 
land, an assignment, with or without notice, 
can not affect the rights of the vendor. Id. 


20. Where a vendor of land has taken the 
notes of the purchaser in payment, and 
brings his action thereon at law, he should 
in that action, if at all, unite his equitable 
Claim for a foreclosure of his hen, the same 
tribunal administering both law and equity. 

Walker v. Sedgwick, 8 Cal. 398. 

21. But in a case where the party brought 
his separate actions, first at law on the notes 
and then in equity for a foreclosure, before 
the adoption of this rule: //ed&d, that he be 
allowed both his legal and equitable reme- 
dies, on payment of the costs of the latter 
suit. Id. 


22. And if the defendant has a legal off- 
set to the notes: //eld, that he may plead it 
in the latter suit. Id. 


23. The objection that the proceedings 
may become too complex by permitting dif- 
ferent questions of law and equity to be set- 
tled in one suit, is not sufficiently strong to 
overcome the plain provisions of the statute 
and the substantial dictates of justice. Id. 


24. The vendor’s lien on the land con- 
veyed is not lost by his taking the notes of 
the purchaser for the purchase money. And 
the lien equally exists, whether the instru- 
ment amounts to a conveyance or merely to 
an executory contract. I 


25. Plaintiff conveyed to Mrs. B., with 
the consent of htr husband, a tract of land 
in trust for certain children of Mrs. B. by a 
former marriage. The conveyance acknowl- 
edged the payment of a consideration of 
twelve thousand dollars, but no part of the 
sum was actually paid. To secure its pay- 
ment, together with other indebtedness, 
Mrs. B. and her husband executed their 
promissory notes and a mortgage upon other 
property also held by her in trust for her 
children. By a subsequent arrangement be- 
tween the parties, these securities were given 
up and canceled, and other notes of the same 
character executed, with a mortgage upon 
both pieces of property to secure their pay- 
ment. Plaintiff seeks to enforce a lien 
against the property for the amount of these 
notes: //eld, that as the plaintiff had actual 
notice of the trust, no equity was created in 
his favor by the execution of the mortgage, 
and the mortgage as such was void; that 
his lien as vendor was waived by the ac- 
ceptance of the personal security of Mrs. B. 
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and her husband, and his only remedy is 
personal action on the notes. 
Griffin v. Blanckar, 17 Cal. 70. 


26. The lien of the vendor is not waived 
in the absence of express ayreement to that 
effect, by the taking of the note or other 
personal security of the vendee for the 
purchase money, but is waived by the tak- 
ing of a distinct and independent security, 
unless there is at the time an express agree- 
ment for its retention. 

Baum v. Grigsby, 21 Cal. 172. 


27. The cquitable lien which a vendor of 
real estate, after an absolute conveyance, 
has, for the unpaid purchase money, is 
waived by the taking of a mortzage to 
secure the same, although the mortgage is 
void and can not be enforced. 

Camden v. Vail, 23 Cal. 633. 


28. The fact that such mortgage is de- 
fective does not revive the lien, as it is the 
intention of the vendor which controls, and 
this is as well shown by an informal act as 
one properly done. 

Hunt v. Waterman, 12 Cal. 301. 


29. A vendor’s lien does not exist in 
this state where a mortgage security is 
taken for the purchase money. The silent 
lien of the vendor is extinguished whenever 
he manifests an intention to abandon or not 
to look to it. And this intention is mani- 
fested by taking other and independent se- 
curity upon the same land, or a portion of 
it, or upon other land. Id. 


30. P. conveyed lands to M. by decd, 
which was iminediately recorded, without re- 
ceiving any portion of thie pene money, 
although it was in said deed recited as hav- 
ing been fully paid. Subsequently M. con- 
veyed said fanaa to K. and H. for a sound 
price. From atime long prior to said con- 
veyance from P. to M., tu and including said 
conveyance by M. to K. and H., P. had been 
in the actual and notorious possession of said 
lands. At the time of said conveyances, M. 
was in insolvent circumstances. Subse- 
quently, P. brought action against M., K., 
and H. to recover personal judgment for said 
purchase money against M., and to enforce 
therefor as against K. and H. a vendor's lien 
on said lands. At the trial P. failed to prove 
any notice of his equities to K. and H. 
(who defended on the ground that they were 
purchasers in good faith, without notice), ex- 
cept such as was imparted to them by P.’s 
said continued possession of the lands: fde/d, 
that the judgment, which was for P., as de- 
manded, against K. and H., was properly 
rendered. Pell v. Mcklroy, 36 Cal. 203. 

31. Where the lien of the vendor for the 
purchase money has attached to property be- 
tore it acquired its character of homestead, 
neither husband nor wife can hold the prop- 
erty except in subordination to the lien. 
But this lien gives no right of entry or title; 
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it isa mere right to subject the property to 

sale, the title and right of possession remain- 

ing with the debtors until such sale. 
Williams v. Young, 17 Cal. 403. 


32. The title to the property in such case 
can not be acquired by a sale under execu- 
tion on a judgment at law for the purchase 
money in the usual form, because such a sale 
is not an enforcement of the lien. The title, 
which comes from an enforcement of the lien, 
can only inure after chancery proceedings to 
settle the sum due and have the lien declared 
and a sale decreed. I 


33. In a bill in equity to enforce the lien, 
it is not necessary to allege the isstance of 
execution under a judgment at law previ- 
ously obtained by the vendor against the 
purchaser for the amount due, and return of 
nulla bona to sustain the allegation of insolv- 
ency. Walker v. Sedgwick, 8 Cal. 398. 


34. Any conduct which shows an inten- 
tion on the of a vendor of real estate 
to give up his lien for the purchase money, 
will be a bar to its assertion, and the accept- 
ance of collateral security raises the presump- 
tion of such intention, though this presump- 
tion may be rebutted by evidence. 

Griffin v. Blanchar, 17 Cal. 70. 


35. If the mortgage was void, this fact 
does not invalidate the debt intended to be 
securcd by the mortgage. 

Shaver v. B. R. & A. Co., 10 Cal. 396. 


36. A verbal agreement by the vendec to 
reconvey the land to the vendor if he does 
not pay the purchase price does not prevent 
the enforcement of a vendor’s lien. 


Gallagher v. Mars, 50 Cal. 23. 


37. If the vendor sells and conveys land, 
with a verbal agreement that the vendeo 
shall pay the purchase price when demanded, 
the bringing of an action to enforce a ven- 
dor’s lien is a sufficient demand, and the 
plaintiff is entitled to have his lien eek 

Id. 


38 In 1854, Weber sold certain lands in 
San Joaquin county to Meroux, who paid 
part of the purchase price and gave his note 
for the balance. In 1858, Meroux died in- 
testatc, leaving a widow and two sons aged 
three and tive years respectively. Tho estate 
was never administered upon. <A year after- 
wards Weber, inan action against the widow 
and the children, the latter appearing by 
their guardian ad litem, obtained a decree of 
the district court enforcing a vendor’s lien 
upon the land, in pursuance of which the 
land was subsequently sold to Weber: Held, 
that the decrec, so far as it affected the title 
of the children by succession, was valid, and 
they could not, after attaining majority, 
maintain ejectment for the land. 

Meroux v. Weber, 53 Cal. 130. 


39. The acceptance of a distinct and sep- 
arate security for the purchase money is, 


prima facie, a waiver of the vendor’s lien, 
but it is only primu facie, and may re- 
butted. In this case the plaintiff manifested 
throughout an intention to rely upon the 
land as security for the purchase money, an 
his vendor’s lien was therefore not waived. 
Remington v. Higgins, 54 Cal. 620. 
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VENUE IN CIVIL ACTION. 


3. WHERE ACTION TO BE TRIED. 
9. RESIDENCE OF PARTIES. 


11. Morron To CHANGE. 
Convenience of Witnesses. 

20. INCAPACITY OR BIAS OF JUDGE. 

27. PRACTICE. 

27. Motion, When Made. 

32. Plaintiff's Counter Motion. 

32. Convenience of Witnesses. 

40. Motion, May be Waived. 

44, Graniing Motion Discretionary. 

48. When Imperative. 

54. Appeal from Order, 

57. Removing to Feleral Courts. 

63. PROBATE PROCEEDINGS, 

67. TRANSFER, 


1. The peculiar condition of things in 
California 1s unfavorable to change of the 
place of trial, or delays in the administration 
of justice. Sloan v. Smith, 3 Cal. 410. 


2. These applications often result in a loss 
of all the rights involved. 


WHERE ACTIONS TO BE TRIED. 


3. Mining claims are regl estate within 
the meaning of, and are governed by the 
provisions of this section. 

Watts v. White, 13 Cal. 321; 23 Id. 506. 


4. Where a suit for real estate is brought 
in the wrong county, a motion to change 
the venue, and not demurrer, is the proper 
remedy; and in such case there is no dis- 
cretion in the court, the change being matter 
of right. Id 


5. Defendant has aright to have the ac- 
tion tried in the county of his residence, ex- 
cept in certain cases specified in the statute. 

Loechr v. Latham, 15 Cal. 418. 

6. Under the act of congress of 1789 and 
the statute of this state of 1855, respecting 
the transfer of actions from a state to a 
United States court, the court to whom the 
application is made must, before granting it, 
be satistied that the application is founded 
upon facts which entitle the applicant to 
the order, and for this purpose has the right 
to inquire into the truth of the facta set 
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forth in the petition, as well as to investigate 
the cc of the security. 
rosco v. Gagliardo, 22 Cal. 83. 


7. To entitle a defendant, sued in the 
wrong county, to a change of place of trial, 
demand in writing must be made, as re- 

uired by the code of civil procedure, section 
396. Notice of a motion to change the place 

of trial is not such a demand. 
Estrada v. Oreiia, 54 Cal. 407. 


8. Upon a motion to change the place of 
trial, in an action against a sheriff and his 
suretics, on the ground that the action was 
not brought in the proper county: //eld, that 
the affidavit of merits (quoted in the opinion) 
was sufficient; and also that it was not 
necessary for affidavits to be filed by the 
other defendants. 

Rowland v. Coyne, 55 Cal. 1. 


RESIDENCE OF PARTIES. 


9. The act of 1858 authorizes suit to be 
brought in any county designated in the 
complaint, when the residence of defendant 
is unknown. But to resist the application 
of defendant to change the place of trial, 
on the ground that he resides in a different 
county, plaintiff must show that he used all 
due diligence to ascertain the residence. 

Loehr v. Latham, 15 Cal. 418. 


LO. The principal place of business of a 
corporation is its residence within the 
meaning of that term, as used in section 20 
of the practice act, fixing tho place of trial. 

Jenkins v. California S. Co., 22 Cal. 537. 


MOTION TO CHANGE PLACE OF 
TRIAL. 


Prejudice. 


21. Where one hundred citizens united in 
employing counsel to prosecute the defend- 
ant: //eld, to be a sufficient ground for a 
change of venue. People v. Lee, 5 Cal. 353. 


12 The granting or refusing of a change 
of venue, by reason of the bias and prejudice 
of the citizens of the county, is discretionary 
with the court, subject to revision only in 
cases of abuse. 

Watson v. Whitney, 23 Cal. 375. 


13. The right to move for a change of place 
of trial isnot waived, if thenotice of themotion 
is given at the same time at which the answer 
and demurrer are filed and served. 

Mahe v. Reynolds, 38 Cal. 560. 


Convenience of Witnesses. 


15. If the action is brought in a county 
other than that in which the defendant re- 
sides, and he moves for a change of venue on 
this ground, the plaintiff, if he wishes to 
have the action tried in the county where the 
action was brought, on account of the con- 
venience of witnesses, must make a countcr 


motion to have it retained. He can not per- 

mit the venue to be changed, and then move 

to return the case to another county. 
Edwards v. 8. P. R. Co., 48 Cal. 460. 


16. When a defendant moves to change 
the place of trial to the county where he re- 
sides, the court should deny tho motion, if it 
appears that the convenience of witnesses 
requires the cause to be tried in the county 


where it is pending. 
Hall v. G P. R. Co., 49 Cal. 454. 


17. Whea the action is brought in a county 
other than that in which the defendant re- 
sides, he has a prima facie right to have the 
venue changed to the county of his residence, 
but this right is subject to the power of the 
court to retain the cause for trial in the 
county in which it was brought, if the con- 
venience of witnesses and ends of justice re- 
quire it. Hanchett v. Finch, 47 Cal. 192. 


18. The court below may exercise its dis- 
cretion on an application tochange the place 
of trial on account of the convenience of wit- 
nesses, and where there i3 a conflict in the 
affidavits its ruling will not be disturbed, un- 
less it appears that this discretion has been 
abused. Id. 


19. The mere preponderance in number 
of witnesses on one side is not necessaril 
decisive of the application. 


INCAPACITY OR BIAS OF JUDGE. 


20. If a judge is related to either of the 
parties to an action, by consanguinity or 
affinity within the third degree, he is dis- 
qualified from acting in the case in any mat- 
ter except in the arrangement of the calen- 
dar or regulation of the order of business. 
Even if no objection is made, he has no right 
to act, and ought of his own motion to de- 
cline to sit as judge. In such case, an order 
of the judge dismissing the action is void, on 
the ground of his incapacity to act. 

People v. De la Guerra, 24 Cal. 73. 
De la Guerra v. Barton, 23 Id. 592, 


21. Probate judge who has a power of 
attorney from any of the persons claiming to 
be heirs of the deceased, authorizing him to 
receive for them any money or property to 
which they might be entitled from the estate, 
and also letters offering him a percentage 
upon said proceeds coming to said alleged 
heir, is interested in the estate, and can not 
act as judge in any matter pertaining to such 
estate, except to arrange the calendar or 
chango the venue, 

Estate of White, 37 Cal. 190. 


22. When the probate judge is interested 
in an estate, or in money coining to the heirs 
therefrom, he has jurisdiction to act as judge 
therein, and should grant a change of venuc. 
It is no excuse for refusing a change of venue 
in such case to say that the judge decided 
correctly upon the matter before him, after 
refusing such change of venue. Id. 


1534 


VENUE IN CIVIL ACTION. 


ee ee eee aa 


23. The exhibition by a judge of partisan 
feeling, or the unnecessary expression of an 
opinion upon the justice or merits of a con- 
troversy, though exceedingly indecorous, im- 
proper, and reprehensible, as calculated to 
throw suspicion upon the judgment of the 
court, and bring the administration of jus- 
tice into contempt, are not, under our stat- 
ute, sutlicient to authorize a change of venue, 
on the ground that the judge was disqualified 
from sitting. The law establishes a different 
rule for determining the qualification of 
judges from that applied to ee 

McCauley v. Weller, 12 Cal. 500. 


24. Bias or prejudice on part of the 
judge constitutes no legal incapacity to sit on 
trial of a cause, nor is it a suflicient ground 
to authorize a change of place of trial. 

People v. Williams, 24 Cal. 31. 


25. The fact alone, that the judge on a 
previous trial of the same cause made an er- 
roneous ruling, is no evidence of the exist- 
ence of bias or prejudice in his mind. Id. 


26. An affidavit made on application to 
change the place of trial, which states ** that 
the judge, as the affiant is informed, and ver- 
ily believes, has frequently stated that he 

believes the affiant guilty of the crimecharged 
in the indictment, and has frequently ex- 
pressed himself against and adversely to the 
athiant in connection with said charge,” does 
not merit consideration, as it contains a mere 
charge upon information and belief, and does 
not show how the information was obtained, 
or upon what the belief was based. Id. 


PRACTICE. 


Motion, When Made. 


27. The motion should be made before or 
at the time of filing a demurrer, when the 
grounds arc apparent on the face of the com- 

laint (Pcarkcs v. Freer, 9 Cal. 642); or be- 
ore, as in the answer. It comes too late 
after an answer to the merits. 
Tooms v. Randall, 3 Cal. 438. 
Reys v. Sanford, 5 Id. 117. 


28. It is not error in the court, on a trial 
for murder, to postpone the consideration of 
a motion on the part of the defendant, for a 
change of venue, until an attempt is made to 
impanel a jury. 

People v. Plummer, 9 Cal. 298. 

29. Where a motion is thus postponed, and 
counsel for prisoner afterwards declines, on 
the intimation of the court, to renew the 
motion, he can not take advantage, on appeal, 
of the failure of the court to order a change 
of venue. Id 


30. Where a motion was made to change 


the venue, on the ground that neither of the 


parties resided in the district; where no ob- 


jection was made in the answer, and after 


nearly six months had elapsed before the ob- 


part II, code of civi 
to determine rights to real estate against 
several parties, each defendant is entitled 
as a matter of right to have the action tried 
in the county in which the real estate is ait- 
uated, and it is not necessary that all the 
defendants should join in claiming such right. 


jection was taken: //eld, that the motion came 
too late, and was properly rejected. 


Tooms v. Randall, 3 Cal. 438. 
31. Under the ee of title IV, 


procedure, in an action 


O’Neil v. O’Neil, 54 Cal. 187. 


Plaintif’s Counter Motion. 


Convenience of Witnesses. 
32. As a matter of practice, where defend- 


ant moves to transfer the cause to the county 
of his residence, plaintiff may resist, by a 
counter motion, to retain the cause on ac- 
count of the convenience of witnesses, 
notwithstanding the residence of defendant, 
and then defends 

tions as to the convenience of witnesses; or 


nt can reply to the allega- 


plaintiff, instead of a counter motion, may 
simply resist the motion of defendant, but 
reasonable time should be allowed defendant, 
if desired, to meet the matter set up in op- 
position to the original motion. 

Loehr v. Latham, 15 Cal. 418. 


33. On motion by defendant to change the 
place of trial, on ground that he is sued in 
the county in which he does not reside, if 
plaintiff resist the motion because of the con- 
venience of witnesses, the evidence as to the 
convenience should be as full and particular 
as that which is required upon application for 
this cause to transfer the trial to another 
county. The affidavit must state the names 
of the witnesses. Id. 


34. The practice upon this subject being 
unsettled, the parties, on the return of the 
cause, should have an opportunity of full 
presenting the merits of the motion. 1d. 


35. It will operate against the application 
for a change of venue where the atlidavit of 
the party shows that all the witnesses of his 
adversary reside in the place from whence he 
applies to move the trial. 

Sloan v. Smith, 3 Cal. 410. 


36. The affidavit on motion for change of 
venue should state the facts in such a 
manner as to enable the court to draw its 
own inference whether or not an impartial 
trial could be had in the particular case. If 
it fail in this, it will not warrant the court 
in changing the venue. Id. 


37. On application by defendant to change 
the place of trial on the ground of residence, 
the plaintiff may resist by showing that the 
convenience of witnesses and the ends of 
justice will be promoted by the retention of 
the cause, and the court may, on a proper 
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showing of such facts, refuse to change the 
venuc. 

Jenkins v. California S. Co., 22 Cal. 537. 
38. Where a change of venue is asked by 
defendant on the ground of his residence, if 
the convenience of witnesses requires that 
the action should be retaincd for trial in the 
court where it was commenced, the plaintiff 
should present that fact in opposition to the 
motion, and if he newlects to do so, it is 
doubtful whether he can afterwards apply to 
the court to which it has thus been removed 

to have it sent back again. 
Pierson v. McCahill, 22 Cal. 127. 


39. Time to file counter affidavits, on a 
motion to change tle place of trial, is a mat- 
ter of discretion in the lower court, and will 
not be reviewed on appeal. I 


Motion may be Waived. 


40. The right is one which a party may 
waive, either expressly or by implication. 
Pearkes v. Freer, 9 Cal. 642. 
41. It is a mere privilege which may be 
waived. It is not matter in abatement of 
the writ. The privilege inust be claimed by 
motion to change the venue at the proper 
time and place. Wattv. White, 13Cal. 321. 
Overruling Vallejo v. Randall, 5 Cal. 462. 


42. An objection to the venue, if made on 
aoe appearing in the complaint, must 
made at or belore the time of filing the 

demurrer, or it will be deemed waived. 
Pearkes v. Freer, 9 Cal. 642. 


43. If a defendant, sued in a county where 
he docs not reside, demurs to the complaint, 
and the demurrer is sustained, and he there 
demurs to an amendcd complaint before giv- 
ing notice of a motion for change of venue, 
he waives the right to have the case tried in 
the county wherc he resides. 

Jones v. Frost, 28 Cal. 245. 


Granting Motion Discretionary. 


44. The granting of a change of venue is 
discretionary with the court below, subject 
to review only in the cases of gross abuse. 

People v. Fisher, 6 Cal. 154. 
Sloan v. Smith, 3 Id. 410. 


45. The granting or refusing of a motion 
to change the venue on the ground of con- 
venience of witnesses is discretionary with 
the trial court, and subject to review only in 
cases of abuse. 

Pierson v. McCahill, 22 Cal. 127. 


46. Although the affidavit upon which 
the application to change the venue of an 
action is made may not show any legal 
cause for such change, still if the court 
grants the application, it has acted judicially 
upon a matter within its cognizance and 
where it was clothed with discretion, and by 
the order the place of trial becomes changed. 

People v. Sexton, 24 Cal. 78. 


47. An order refusing a change of venue 
on the application of defendant in a criminal 
prosecution will only be reviewed in cases 
of gross abuse of discretion. 

People v. Fisher, 6 Cal. 154. 


When Imperative. 


48. Where a suit for real estate is 
brought in the wrong county, a motion to 
change the venue, and not demurrer, is the 
proper remedy. And in such case, there is 
no discretion in the court, the change being 
a matter of right. 

Watts v. White, 13 Cal. 321. 


49. Where the same fraudulent debtor 
confesses several fraudulent judyments in 
several courts, it would not be necessary for 
a creditor to bring a different suit in each 
different court. And where there is an ex- 
ception to the general rule, it is the business 
of the plaintiff to show in his complaint that 
he comes within it. 

Uhlfelder v. Levy, 9 Cal. 607. 


50. The court is not bound by its own mo- 
ion, to change the venue. 
Vallejov. Randall, 5 Cal. 461. 


Overruled so far as it conflicts with Watts 
v. White, 13 Cal. 321. 


51. If the defendant procures a change of 
venue the plaintiff may pay the costs and 
transmit the papers to the county fixed as 
the place of trial, and have the case placed 
on the calendar and tried. 

Brooks v. Douglass, 32 Cal. 208. 


52. When two motions are pending in 
an action at the same time, one to change 
the venue, and one to dismiss, an entry of a 
judgment of dismissal, without any formal 
order denying the motion to change the 
venue, is a virtual denial of the same. 

People v. De la Guerra, 24 Cal. 73. 


53. The court acts judicially upon a mat- 
ter within its own cognizance, in making the 
order changing the venue. 

People v. Sexton, 24 Cal. 83. 


Appeal from Order. 


54. An appeal from an order refusing to 
change the venue of an action operates as 
a stay of all further proceedings in the case 
in the court below until such an appeal is 
determined. Pierson v. McCahill, 23 Cal. 249. 

55. It is error in the court to refuse to 
change the place of trial upon a proper 
showing. Grewell v. Walden, 23 Cal. 165. 

56. This court having complete appellate 
power over the Si to to grant a change of 
venue, it is not to supposed that it will 
trust implicitly in the discretion of inferior 
courts. People v. Lee, 5 Cal. 353. 


Removing to the Federal Courts. 


57. To authorize a transfcr of an action, in 
which there are several defendants, from a 
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state court toa United States court, under 
the provisions of the oe act of 1789, 
on the ground of the alienage of parties de- 
fendant, all of the defendants must be within 
the description of the persons entitled toa 
transfer, and all must join in the application. 

Calderwood v. Hager, 2U Cal. 167. 


58. Thus, where in an action of ejectment 
commenced in a state court ayainst several 
defendants, some of whom were citizens of the 
United States and of this state, and one of 
whom was an alien residing in the state, an 
application was made by the alien defendant 
for a transfer of the case to the United States 
circuit court under the provisions of said act, 
which was denied: //eld, that the denial 
was proper. Id. 

59. All defendants in an action in a state 
court must be aliens or citizens of another 
state to authorize the removal of the cause to 
a federal court for trial. 

Calderwood v. Braly, 28 Cal. 97. 


GO. An appeal from the supreme court of 
this state to the supreme court of the 
United States is taken within ten days 
‘‘after rendering the judgment” within the 
meaning of these terms, as used in the act of 
congress, and operates as a supersedens, if 
the writ of error is sued out and lodged with 
the clerk and the proper security given, 
within ten days from the time a petition 
for rehearing is denied. 

Magraw v. McGlynn, 32 Cal. 257. 


61. C. being one of four defendants in 
ejectment, moved to transfer the action to a 
United States court on the ground of his 
alienage, and an order was made staying all 
proceedings until motion could be heard. 
Before the hearing of the motion plaintiffs 
dismissed the action as to C, and one other 
defendant, and took judgment against the 
other two, who had madedefault.  C. after- 
wards insisted upon his motion, and filed af_i- 
davits tending to show that the defaulting 
defendants were occupying the premises as his 
tenants, and were colluding with the plaintiff. 
The motion was denied, and C. having ap- 
pealed from that order and from the judg- 
ment: //edd, that the denial of the motion 
was proper, as after C.’s dismissal it could 
not properly be entertained. 

Reed v. Calderwood, 22 Cal. 463. 


62. Onc of several parties, defendants toa 
cause pending in one of the courts of this 
state, filed his affidavit for its removal to the 
United States district court, on the ground 
that he was an alien: Held, that it must ap- 
pear that the contest was between a citizen 
of this state, and a citizen of a foreign state. 

Welch v. Tennent, 4 Cal. 203. 
Greely v. Townsend, 25 Id. 604. 


PROBATE PROCEEDINGS. 


63. Proceedings for the settlement of an 
cstate, and matters connected therewith, are 
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not civil actions within the meaning of title 
II of the practice act, so as to transfer them 
from one county to another. 

Estate of Scott, 15 Cal. 220. 


64. The probate court of a county has 
jurisdiction to change the place of trial of au 
issue of fact to the probate court of another 
county. People v. Almy, 46 Cal. 245. 


65. When the place of trial of an issue of 
fact in the probate court is changed to an- 
other county, the clerk of the court to which 
the case is sent can certify a transcript of 
the proceedings and result of the trial back, 
and the court from which the case was sent 
can enter the appropriate judgment. Id. 


6G. When an issue of fact is joined ina 
probate court, as to the competency of a tes- 
tator to make a will, and three trials, had at 
great expense, in which the juries disagree, 
have shown that an impartial jury can not be 
obtained, it is not error to change the venue. 


Id. 
TRANSFER. 


67. The plaintiff commenced an action of 
forcible entry and detainer against the de- 
fendant, in a justice’s court. The justice, 
instead of trying the case, certified it to 
the district court: /feld, that the transfer 
was illegal, and could not defeat the plaint- 
iff's rights by operating a discontinuance. 

Larue v. Gaskins, 5 Cal. 507. 


APPEAL, 101. ForcIBLE Entry, 
CONSTITUTIONAL 116. 

Law, 160. Justice Court, 15, 
CRIMINAL Law, 235, 57-63. 
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VERDICT. | 


1. GENERALLY. 

. SPECIAL VERDICT. 

. Money VERDICT. 

. CHANCE VERDICT. 

. ENTRY oF VERDICT. 

. IMPEACHING VERDICT. 

. SETTING ASIDE VERDICT. 


GENERALLY, 


1. A general verdict will conclude all 
parties who «lo not answer separately or de- 
mand separate verdicts. 

Winans v. Christy, 4 Cal. 70. 
Ellis v. Jeans, 7 Id. 409. 

2 Where averdict is general, its effect 
will be limited to such issues as neces- 
sarily controlled the action of the jury. Id. 


3. A general verdict does not operate as 
an estoppel, except as to such matters as 
were necessarily considered and determined 
by the jury. verdict is never conclusive 
upon immaterial or collateral issues. 

McDonald v. B. R. & A. Co., 15 Cal 143. 
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4. A verdict found on any fact or title dis- 
tinctly put in issue is conclusive in another 
action between the same parties or their 
privies in respect of the same fact or title. 

Kidd v. Laird, 15 Cal. 161. 


5. But the fact or title must be material 
and relevant; must be distinctly in issue; 
must be tried by the jury, and constitute the 
basis of their verdict; and, unless specially 
found, must have been necessarily passed 
upon by the jury. — Id. 


6. Where the complaint alleges a trespass 
on a dam site and dam in the process of erec- 
tion, and on the site for a canal and the 
canal thereon surveyed and commenced, that 
the defendant, with force and arms, expelled 
the plaintiff from said property, and has 
since kept him thus expelled, and demands 
@ judgment for damages only, a verdict for 
the plaintiff for damages does not necessarily 
find all the facts averred in the complaint. 
Such verdict does not necessarily find a con- 
tinual withholding of possession, or other 
facts entitling plaintiff to an injunction. 

N. C. & 8S. C. Co. v. Kidd, 37 Cal. 282. 


7. A joint verdict against the defendants 
answering and adefaulting defendant is con- 
clusive against all the defendants, when a 
separate verdict has not been demanded. 

Anderson v. Parker, 6 Cal. 197. 
Ellis v. Jeans, 7 Id. 409. 


& When several persons whose possessions 
are not joint, but separate, are joined as de- 
fendants in an action to recover land, and 
no demand is made at the close of the trial 
for separate verdicts, and no objection or ex- 
ception is taken to the verdict on that 
ground, in time to afford an opportunity to 
correct it, the defendants can not afterwards 
object to a joint verdict and judgment. 

Hicks v. Coleman, 25 Cal. 122. 


9. When no damages are claimed in an ac- 
tion to recover real estate, no injury can re- 
sult from a joint verdict. Id. 


10. In an action to recover possession of 
land the jury rendered the following verdict: 
** We, the jury in this cause, find a verdict 
in favor of the plaintiff ugainst defendants, 
for the possession of the premises described 
in the complaint herein, and the sum of one 
hundred and sixty-five dollars damages:” 
Held, to be substantially a general verdict, 
covering all the issues, and that it does not 
limit the finding to any particular fact or 
single issue. Hutton v. Reed, 25 Cal. 478. 

See Lecse v. Clark, 28 Cal. 26. 


2L Where geveral defendants in eject- 
nent unite in an answer amounting to a 
general denial, a joint verdict is proper, 
though the answer concludes with a prayer 
for separate verdicts. To entitle defendants 
to separate verdicts they should set forth, 
with specilic description, the parcels which 
they severally occupy or claim, and thus di- 
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rect the attention of plaintiff to the course of 
defense upon which they will separately in- 
sist. Patterson v. Ely, 19 Cal. 28. 


12. The finding of a jury, or of the court 
below, acting as a jury, upon a question of 
fact, is final and conclusive. 

' Perry v. Cochran, 1 Cal. 180. 
Duff v. Fisher, 15 Id. 380. 


13. Where the form of the verdict agreed 
upon in open court, by the respective coun- 
sel, was a general verdict as to the whole 
property, after the jury has found such a 
verdict for the defendant, it is too late 
for the plaintiff to insist upon a verdict in a 
different form, or to assert a right to a por- 
tion of the property upon principles not ap- 
plicable alike to all the property. 

Sexey v. Adkison, 40 Cal. 408. 

14. The verdict of a jury which finds the 
plaintiff to be entitled to a certain amount 
of money, is not void for uncertainty; it is 
equivalent to saying that they find the issues 
in favor of the plaintiff and assess his dam- 
ages at that sum. 

Mendelson v. Anaheim L. Co., 40 Cal. 657. 


15. If a verdict is so defective that it 
can not serve as the basis of a judgment, the 
waiver of the defect, by the other party, 
and consent that a certain construction 
thereof should be taken as the verdict, is as 
irregular and ineffectual as the verdict itself. 

Campbell v. Jones, 38 Cal. 507. 


16. If a verdict be fatally informal, but 
before the jury are discharged the party 
against whom it was given agreed to such an 
interpretation thereof as would sustain a 
judgment, such agreement should be held 
to cure the defects in the verdict. Id. 


17. Plaintiff takes up two hundred and 
twelve acres of land under the possessor 
act of this state, incloses it, and plants it 
with fruit and ornameutal trees and shrub- 
bery. Defendants enter upon a portion of 
the tract for mining pu , dig up and 
destroy the trees and siabbery, and threaten 
to continue such trespasses, claiming the 
right to do so by paying to plaintiff the 
money value of the trees, etc. Plaintiff 
sues for damages for the trespasses commit- 
ted and asks a perpetual injunction against 
future trespasses; verdict: ‘‘ We, the jury, 
award the plaintiff forty-two dollars dam- 
ages.” Judgment accordingly, the court re- 
fusing to perpetuate the injunction. Plaint- 
iff had recovered a similar verdict in a pre- 
vious suit: /deld, that the verdict is conclu- 
sive of the rights of the parties, and that 
perpetual injunction against the trespasses 
should issue; that the nature of the prop- 
erty destroyed and threatened to be de- 
stroyed is such that the injury is irreparable; 
that plaintiff is not bound to take the mere 
money value of the trees, as they may pos- 
sess a peculiar value to him. 

Daubenspeck v. Grear, 18 Cal. 443. 
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18. If the court, instead of having the | be entered in favor of the defendant, saving 


verdict corrected by the jury, attempted 
to correct it by the judgment, and go be- 
yond the verdict, it is error. 
Ross v. Austill, 2 Cal. 183. 
19. The verdict must be confined to the 
matters put in issue by the pleadings. 
Benedict v. Bray, 2 Cal. 251. 
Truebody v. Jacobson, Id. 285. 


20. When the jury found the only issues 
involved in the controversy, an exception to 
the verdict, that no verdict was found upon 
the issues presented by the pleadings, will 
not be sustained. 

Burritt v. Gibson, 3 Cal. 396. 

21. The jury have no right to find a ver- 
dict in favor of a party which is contrary 
to or inconsistent with the pleadings. 

Tevis v. Hicks, 41 Cal. 123. 


22. The plaintiff in ejectment may sue 
one or more defendants, and they may an- 
swer separately, or demand separate ver- 
dicts; unless they do so, however, they will 
be concluded by the general verdict. 

Winans v. Christy, 4 Cal. 70. 

23. In ejectment, the verdict may be joint 
against several defendants, without specify- 
ing their respective lots in a whole tract, 
where they file a joint answer which con- 
tains no averment as to the particular portion 
of land occupied by each, no proof being 
offered on the point, no damages being 
claimed, and the vefendants being 1n posses- 
sion. McGarvey v. Little, 15 Cal. 27. 


24. The verdict of a jury In a chancery 
case is only advisory to the chancellor or 
this court. Still v. Saunders, 8 Cal. 281. 


25. In chancery cases, the court below 


may disregard the verdict of a jury. 
Goode v. Smith, 13 Cal. &4. 


26. The mere fact that a verdict is enti- 
tled in the name of the plaintiff and one of 
the defendants, isimmaterial. It need not be 
entitled at all. 

McGarrity v. Byington, 12 Cal. 426. 

27. The mere fact that the pleader had 
used terms of expression in stating his case 
which were under the old system of practice 
used in particular kinds of action, will not 
necessarily give character to, or determine 
the effect or meaning of, the verdict. 

McLaughlin v. Kelly, 22 Cal. 211. 

28. The court may amend the verdict of 
a jury when it is defective in something 
merely formal, and which has no connection 
with the merits of the cause, where the 
amendment in no respect changes the rights 
of the parties. Perkins v. Wilson, 3 Cal. 139. 


29. A recovery, if bad, must be grounded 
oe the facts which are averred in the com- 
plaint, and not upon those which are denied. 

Gregory v. Haworth, 25 Cal. 653. 

30. A stipulation that a verdict should 


to the plaintiff the same rights which he 
would have had in case a jury had actually 
rendered a verdict for the defendant, should 
be regarded in precisely the same light as a 
verdict, and be followed by the same legal 
results. Sufiol v. Hepburn, | Cal. 258. 


31. A defective allegation of a fact may be 
cured by default or vérdict, but not so the 
entire absence of any allegation whatsoever. 

Hentsch v. Porter, 10 Cal. 5535. 


32. Where a declaration states a condition 
eee and fails to aver performance, the 
efect must be urged on demurrer; it comes 

too late after verdict. 
Happe v. Stout, 2 Cal. 461. 


33. An omission to allege delivery, in an 
action on a bond, can be taken advantage of 
only on demurrer, and not after verdict. 

Garcia v. Satrustegui, 4 Cal. 244. 
Wilkins v. Stidger, 22 Id. 231. 


34. A verified complaint, which, in stat- 
ing a special demand essential to the cause 
of action, contains only the gencral averment 
that ‘‘defendants, though often requested, 
have refused,” etc., is sufficient in this re- 
spect, unless demurred to for want of cer- 
tainty. If not demurred to, the defective 
averment is cured by verdict and judg- 
ment, and the objections can not be rai 
for the first time in the appellate court. 

Mills v. Barney, 22 Cal. 240. 
Jones v. Block, 30 Id. 227. 

35. When a complaint contains the sub- 
stantial averments of a cause of action, 
though defective in form and certainty, the 
defect is cured by a verdict or default. 

People v. Rains, 23 Cal. 127. 


36. Where several defenses are pleaded, 
either of which is good in law, and the ver- 
dict is for the defendants, aud the court errs 
in its instructions to the jury as to one of the 
defenses, the judgment will be reversed, un- 
less it is made to a Led that the verdict was 
rendered on one of the defenses, in relation 
to which no error was comnutted. 

Wiseman v. McNulty, 25 Cal. 230. 


37. The general rule as to the effect of a 
verdict upon defects in pleading is that 
wherever facts are not expressly stated 
which are so essential to a recovery that, 
without proof of them on the trial, a verdict 
could not have been rendered under the di- 
rection of the court, there the want of the 
express statement is cured by the verdict, 
provided the complaint contain terms suffi- 
ciently general to comprehend the facts in 
fair and reasunable intendment. 

Garner v. Marshall, 9 Cal. 268. 


38. Where there is enough in the verdict 
to ascertain the intention of the jury, the 
court may instruct the jury to amend it as 
to form, not affecting the substance, so as to 
make it good in law, and it is error in the 
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court not to give effect to the verdict where 


such intention can be ascertained. 
Truebody v. Jacobson, 2 Cal. 269. 


39. If the statement discloses no refusal 
on the part of the jucge of the court below 
to charge the jury on any matter submitted, 
nor is any erroneous charge iy aes as error, 
the verdict of the jury must be considered 
as having settled all the facts of the case. 

George v. Law, 1 Cal. 364. 


40. The court in this case having instructed 
the jury that, if they found that plaintiffs 
were entitled to the mining ground, they 
must find a verdict for one thousand dollars 
damages upon the admissions of the answer: 
Held, that because the jury brought in a ver- 
dict for one instead of one thousand dollars 
damages, it was not therefore to be con- 
cluded, in direct opposition to their general 
verdict, that they did not find the title in 
the plaintiffs. The damages being admitted 
by the pleadings were not in issue, and the 
verdict in that respect was immaterial 

McLauyhlin v. Kelly, 22 Cal. 211. 


41. Where a jury are instructed to bring 
in a sealed verdict, and they retire, anc 
a‘ter agreeing upon the verdict, seal it up 
and give it to the officer in charge of them, 
the clerk being absent, and request him to 
give it to the clerk, which is done; and after 
the meeting of the court the following morn- 
ing, the verdict is opened, in the presence of 
the jury, and read by the clerk, without ex- 
ception: //e/d, that this is not an error suti- 
cient to warrant a new trial. The possession 
by such officer left the verdict as much in 
the possession of the court itself as if it had 
been directly delivered to the clerk. 

Paige v. O'Neal, 12 Cal. 483. 


42. Nor will it make any difference when 
the namics of the jurors were not called and 
they were not asked whether they had 
agreed upon their verdict, where the par- 
ties were present and took no exception at the 
time; and where it is not pretended that the 
verdict entered differs from the one sealed 
up, or that the result is in any respect af- 
fected by the omission. Id. 


43. In cjcctment for a tract of land, plaint- 
iff under a deed from one McDowell, the case 
turned upon the question whether plaintiff, 
at the time of his purchase from McDowell, 
had notice of a prior verbal sale of the land 
from McDowell to defendant. The jury to 
whom this question had been submitted in 
special issues, returned a verdict, ‘‘if pos- 
session was notice, he had:” /fe/d, that this 
findiny is insutticient, because equivocal, 
neither finding directly the fact of possession, 
nor the time of it, nor the kind of posses- 
sion. Woodson v. McCune, 17Cal.298. 


44. This court refused in this case to ren- 
der judgment in favor of defendants upon 
the findings, on the ground that the verdict 


does not find the facts in issue with sufficient 
distinctness. Id. 


45. Where tho point on which the case 
hinged was whether Kappelman & Co., who 
employed plaintiff to do work, acted as con- 
tractors in their individual capacity or as 
agents of defendants, and the jury found a 
yeaa verdict that ‘‘the work and labor 

one by plaintiff in the construction of the 
dam was done at the instance and request of 
Kappelman & Co., who were the agents of 
the corporation defendant:” Held, that this 
verdict does not support a judgment for 
plaintiff, because it does not show in and of 
itself a legal conclusion of liability, not find- 
ing whether K. & Co. acted as agents or 
otherwise. 


Garfield v. K. F. & T. M. Co., 17 Cal. 510. 


46. The jury under a general submission 
found ‘‘a verdict in favor of plaintiffs, with 
one dollar damages:” Held, that the verdict 
decided the question of title in favor of 
plaintiffs, and that upon it they were en- 
titled to a decree perpetually enjoining de- 
fendants from working upon the ground 
claimed in the complaint; that this equitable 
relief was a matter of right, the denial of 
which by the district court was error. 

McLaughlin v. Kelly, 22 Cal. 211. 


47. Courts may impose, as a condi. 
tion of allowing a verdict to stand in other 
respects, the remission of damages in cases 
where there was no evidence on the subject 
of damages, or where the evidence was cn- 
tirely incompetent, or where the court differs 
from the jury as to the effect of the evi- 
dence. But where, as in this case, the ver- 
dict for the damages was based entirely upon 
an admission by the record, it must stand. 
The admission, if good for anything, is good 
for the entire amount apecitied. 

Patterson v. Ely, 19 Cal 28. 


48. The verdict of a jury is a matter of 
record, and copies thereof may be sufficiently 
authenticated by the certificate of the clerk. 

Reynolds v. Harris, 8 Cal. 618. 


49. It is the office of a trial jury, by their 
verdict, to find the facts in issue, whether 
general or special, and with the legal effect 
of those facta they have no concern. 

Fitzpatrick v. Himmelmann, 48 Cal. 588. 


50. A verdict of guilty of an “unlawful 
entry and forcible detainer” is proper in 
form, under the second section of the forcible 
entry and detainer act of April 2, 1866. 
The third section of the act applies to a dif- 
ferent class of detainers. 

Conroy v. Duane, 45 Cal. 597. 


51. In an action for a forcible and unlaw- 
ful entry and detainer of a mine, against o 
corporation and CU. and V., the jury returned 
a verdict of guilty as to C. wud V., and not 
guilty as to the corportion: //eld, that such 


verdict is conclusive that the plaintiff was 
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eably in actual possession of the prem- 
ises at the time of the entry; that unlawful 
and forcible entry on his possession was 
made by the defendants C. and V., and that 
the corporation did not participate in the 
‘trespass. Fremont v. Crippen, 10 Cal. 211. 


52. The peaceable and actual possession 
of the plaintiff is incompatible with the law- 
ful possession of another, and such a verdict 
is conclusive against the possession of the 
corporation. Id. 


SPECIAL VERDICT. 


53. The practiee act confers express au- 
thority upon the courts below to direct a 
special verdict. Burrittv. Gibson, 3 Cal. 396. 

54. The court may direct a special ver- 
dict to be entered in the action. Id. 

55. Where special issues are submitted to 
‘a jury, they should include all questions 
of fact raised by the pleadings and necessary 
to determine the case, and should be sepa- 
rately and distinctly stated, so that each 
question should relate only to one fact. 

Phoenix W. Co. v. Fletcher, 23 Cal. 482. 


56. A special verdict settles the facts, 
and the court, by its judgment, pronounces 
the conclusions of law upon the facts found. 
If the court errs in this respect, the error 
may be reviewed without any motion for 
new trial; but the right to correct the ver- 
dict does not depend upon the judgment, 
and the steps necessary for that purpose 
niust be taken within the statutory time. 

Allen v. Hill, 16 Cal. 113. 


57. A special verdict must, under section 
174 of the practice act, find the facts ex- 
pressly and specially, and not gencrally or 
unphiedly. Breeze v. Doyle, 19 Cal. 101. 


58. It is the province of the court to de- 
termine as to what particular facts the 
jury shall tind specially, and neither party 
haz the right to dictate the terms of any 
particular question to be submitted to the 
Jury. American Co. v. Bradford, 27 Cal. 360. 


59. In an action to recover a quartz ledge, 
when the defendants deny plaintiffs’ title 
and ouster, and set up titlo in themselves to 
a part only of the ledge, a special verdict 
awarding defendants that portion of the 
ledge they claim without a general verdict, 
if accepted by plaintifis, is a finding in favor 
of defendants, and entitles them to costs. 

Gonzales v. Leon, 31 Cal. 98. 


60. The acceptance by the plaintiff of a 
special verdict which gives defendant part 
of the property in dispute, without a finding 
on the other issues, is a withdrawal from the 
consideration of the court of all that prop- 
erty in relation to which there is no finding. 

Xd 

61. A special verdict that defendants are 
entitled to all of a quartz ledge between 
their notices, being three hundred and fifty 


feet more or less, gives defendants all be- 
tween the notices, if more than three hun- 
dred and fifty feet. Id. 


62. The party in whose favor a judgment 
is rendered on a special verdict must move 
for a new trial, if he is not satistied with the 
verdict, as the latter must otherwise be 
conclusive upon the facts in the appeilate 
court, Garwood v. Simpson, 8 Cal. 101. 

Duff v. Fisher, 15 Id. 389. 


63. Where in an action against a steamer 
for setting fire to plaintiff's fence, the jury 
was instructed, among other things, to find 
specially as to the negligence of the captain 
or crew of the steamer, and they found yen- 
erally for plaintiff, four hundred dollars dam- 
ages; and, also, that the steamer's spark- 
catcher was not suflcient to prevent the 
sparks from communicating with the shore 
and endangering property, the verdict was 
held good in the absence of any objection at 
the time of its rendition, that it was not re- 
sponsive to the special direction. 

Algier v, Steamer Maria, 14 Cal. 167. 


64. Probably the finding, apart from the 
general verdict, was a finding of negligence, 
for an insuthicient spark-catcher is hardly 
distinguishable from none at all; and this is 
proof of negligence. Il. 


65. When the jury are directed by the 
court to find a general veriict, and also to 
make a special finding of facts upon questions 
submitted to them, and a general verdict is 
returned in favor of one party, while the find- 
ing upon the special issucs is in favor of iho 
other party, the court should render jud¢- 
ment in accordance with the special finuing, 
if they embrace all the issues raised ia the 

leadings. If, however, there is any O22 in 
issue in the pleadings, not covered by the 
special findings, the judgment should be 
reudered on the general verilict. 
McDennott v. Higby, 23 Cal. 489. 


66. When a jury renders a general verdict 
and also special findings, the latter will 
control the furmer if there 1s any inconsist- 
ency between them; and the court will direct 
judgment to be entered in accordance with 
the special findings. 

Leese v. Clark, 20 Cal. 3587. 

67. Where special issues are submititcd 
toa jury,and they announce that they can not 
agree upon the special issues, but can agree 
upon a vencral verdict, and by consent of the 
counsel on both sides the special issucs are 
withdrawn, and a general verdict received 
by the court, no error is committed. 

Mitchell v. Hockett, 25 Cal. 539, 
Leese v. Clark, 20 1d. 387. 

68. When the jury are directed by the 
court to find a general verdict, and also to 
inake aspecial finding of facts upon questions 
submitted to them-——and a yeueral verdict is 
returned in favor of one party, while the tind- 
ings upon the special issues are in favor of 
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the other party—the court should render 
judgment in accordance with the special find- 
ins, if they embrace all the issue3 raised in 
the pleadings. If, however, there is any one 
issue in tho pleadings not covered by the 
special findings, the judgment should be ren- 
dered on the general verdict. 

McDermott v. Higby, 23 Cal. 489. 


69. If the jury have special issues sub- 
mitted to them, and find on these issues, and 
also find a general verdict for the plaintiff, 
and when the verdict is read, the court de- 
clares that on the findings the defendant must 
have judgment, and some of the jury then 
dissent from the special verdict, and the 
court sends them out for further deliberation, 
an they then return with general verdict, 
but are unable to agree on the special verdict, 
the court should not accept the general ver- 
dict. Fitzpatrick v. Himmelmann, 48Cal. 588. 


MONEY VERDICT. 


70. The theory of the law is, not that the 
party recover the particular note or chose in 
action, as is commonly imagined, but that 
he recover damages for the non-perfurmance 
of the contract; and in case of failure to pay 
moncy due, the true damaze is the amount 
of moncy owing, and the intcrest which was 
avrecd upon, Guy v. Franklin, 5 Cal. 417. 


71. An action on an appeal bond, in which 
defendants claim the right to offset the bal- 
ance of adecrec in a foreclosure suit, which 
they have purchased and now hold against 
James R. Duff and James T. Ryan; and 
eleven other defendants in that suit, upon the 

round that James R. Duff and James T. 
xyne are the parties beneficially interested 
in the claim in suit in this action, and that 
they and the other eleven defendants in the 
dceree sought to be offset are insolvent: 
Mell, that the set-off can not be allowed, as 
well because of the provisions of section 
47 of the practice act, whieh require a counter 
claim to be between parties to the record 
between whom a several judgment might be 
had in this action, as of the provisions of 
sections 176 and 199, which would require a 
jud-anent for the excess to be given against 
the plaintiff, although as against him it is 
not claimed that defendants have any de- 
mand. Duff v. Hobbs, 19 Cal. 646. 


72. A verdict for the recovery of money 
rnust be certain as to the amount. 
Watson v. Darnon, 54 Cal. 278. 


CHANCE VERDICT. 


73. When jurors agree each one to 
mazk down the sum he thinks proper to 
find as damages, and then to divide the 
total amount of those sums by the number 
of persons composing the jury, which result 
should be their verdict, an verdict thus found 
in irregular, and will be set aside. 

Wilson v. Berryman, 5 Cal. 44. 
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74. But if such means be adopted merely 
to arrive at a proper result for the purpose of 
determining what the verdict shall be, with- 
out any being bound thereby, and afterwards 
the jury agree upon such sum as their ver- 
dict, the court will not disturb it. Id. 


75. Such verdicts are regarded in the 
same light as gambling verdicts. Id. 


76. The jury entered into an agreement 
that each should mark down upon a sepa- 
rate piece of paper the amount which he 
thought the plaintiffs were justly entitled to 
recover, and that the sevcral sums thus 
marked should be added together and the 
total amount divided by twelve, and that 
the quotient, whatever it might be, should 
be their verdict without further consultation 
or discussion: /feld, that this was not a 
chance verdict, within the meaning of the 
second subdivision of the one hundred and 
nincty-third section of the practice act; 
held, further, that such verdict was vicious, 
and should be set aside if the facts were 
proved by competent testimony. : 

Turner v. Tuolumne W. Co., 25 Cal. 397. 


77. A verdict which is arrived at by each 
one of the jurymen marking such sum as he 
thinks proper, and then adding the several 
sums together and dividing the total by 
twelve and making the quotient the verdict, 
is not a chance verdict within the meaning 
of the second subdivision of section 193 of 
the practice act. 

Boyce v. Cal. Stage Co., 25 Cal. 460. 
People v. Hughes, 29 Id. 257. 


78. A verdict to which the assent of any 
of the jurors was obtained by a resort to 
chance will be set aside. 

Donner v. Palmer, 23 Cal. 40. 


. ENTRY OF VERDICT. 


79. Where an informal verdict is received 
and recorded by the consent of the plaintiffs, 
and judgment in form is afterwards entercd 
thereon, on appeal, the informality will not 
be considered. 

Treadwell v. Wells, 4 Cal. 260. 


80. The court should direct the verdict of 
a jury to be recorded as rendered by it. 
That will be treated as the verdict which 
the jury actually brings in. 
Moody v. McDonald, 4 Cal. 297. 
81. Before a verdict is recorded it should 
be declared by the foreman of the jury, 
or if scaled, read by the clerk, so that the 
parties may be distinctly informed of its 
purport. It is irregular to record the ver- 
dict before it is thus announced, but the ir- 
regularity must be objected to at the time, 
or it will not be noticed on the appeal. 
: Blum v. Pate, 29 Cal. 69. 


82. Assent to ao recorded verdict, ex- 
pressed by the foreman, is conclusive upon 
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all the jury, unless a disagreement is ex- 
pressed at the time. Id. 


83. If the jury fails to find the fact of a 
lien, the court can not render a judgment 
essentially different from the verdict, and 
the judgment so far will be reversed. 

Walker v. Hauss-Hijo, 1 Cal. 186. 


84. If the court, instead of having the 
verdict corrected by the jury, attempt to 
correct it by the judgment, and go beyond 
the verdict, 1t is error. 

Kilburn v. Ritchie, 2 Cal. 145. 


85. Where there is no question as to the 
proper judgment to be entered on a verdict, 
the judgment should be entered at once, 
without waiting for a motion for a new trial. 

Hutchinson v. Bours, 13 Cal. 50. 


86. A court may, in term time or vaca- 
tion, order verdict on a judgment rendered 
and recorded, if the motion for a new trial 
were taken under advisement. Id. 


87. The judgment in pursuance of the 
verdict is the act of law upon record facts, 
and follows as a matter of course, unless the 
court intervene. Id. 


88. Counsel, in the trial of a cause, can 
not object that the court did not render 
judgment on the special verdict of the jury, 
where they have stipulated that such addi- 
tional facts may be found by the judge as 
would, in his judgment, be sufficient to 
present all the questions raised by the plead- 
ings. Marius v. Bicknell, 10 Cal. 224. 


89. If the verdict of a jury gocs beyond 
the issues raised by the pleadings, and passes 
upon an extraneous fact not embraced there- 
in, it is void pro tanto, and the surplus 
matter may be disregarded in entering the 
judgment. Marquard v. Wheeler, 52Cal. 445. 


IMPEACHING VERDICT. 


90. It is a settled rule, founded upon con- 
siderations of necessary policy, that the tes- 
timony of ajuryman can not be received 
to defeat his own verdict; and in a criminal 
case, the affidavit of a juryman, mace after 
verdict, that he had formed and expressed 
an opinion before the trial, can not be re- 
ceived on motion for a new trial. 

People v. Baker, 1 Cal. 403. 


91. The affidavit of jurors will not be al- 
lowed to contradict their verdict. 
Castro v. Gill, 5 Cal. 40. 
Amsby v. Dickhouse, 4 Id. 102. 
Wilson v. Berryman, 5 Id. 44. 
Boyce v. Cal. Stage Co., 25 Id. 475. 
92. It secms that the testimony of the 
sheriff is competent to disclose what trans- 
pires in the jury-room. 
Wilson v. Berryman, 5 Cal. 44. 
93. The appellate court must infer in 
favor of the verdict below, unless error is 
clearly manifest. Allen v. Phelps, 4 Cal, 259. 
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94. The amendment of 1862 to section 193 
of the practice act, allowing the affidavits of 
jurors to be received to impeach their own 
verdict, relates merely to the remedy, and 
governs in all applications for new trial made 
after its passage, although the verdict and 
judgment sought to be set aside were ren- 
dered previously. 

Donner v. Palmer, 23 Cal. 40. 

95. The affidavits of jurors can not be re- 
ceived for the purpose of impeaching their 
verdict, unless 1t is a chance verdict within 
the meaning of the second subdivision of the 
one undead and ninety-third section of the 
practice act. 

Turner v. Tuolumne W. Co., 25 Cal. 397. 

Boyce v. Cal. Stage Co., 25 Id. 460. 


96. The affidavits, of the jurymen who 
rendered a verdict, that they misunderstood 
its effect, can not be received to impeach or 
defeatit. Polhemus v. Heiman, 50 Cal. 438. 


SETTING ASIDE VERDICT. 


97. A general objection to the form of 
a verdict, without any specification of the 
icularsin which itis alleged to be defect- 

ive, will not be considered. 
Mahoney v. Van Winkle, 21 Cal. 552. 


98. Where the law declares certain facts 
conclusivcevidence of fraud, a verdict against 
such conclusion will be set aside; but where 
the facts are declared merely presumptive 
evidence of fraud, the jury may find against 
such presumption. 

Billings v. Billings, 2 Cal. 107. 


99. The admission of improper testimony 
is no ground for disturbing a verdict, where 
it is evident by the verdict itself that no in. 
jury was done thereby to the party object- 
ing to its admission. 

Priest v. Union Canal Co., 6 Cal. 170. 

100. Where there are several separate 
defenses, each of which is suthcient to de- 
feat the action, and these defenses are sub- 
initted to the jury, with evidence in support 
of cach, and the verdict is general for the 
defendants, it can not be set asido, if it be 
right as to any one issue, though wrong as 
to all the others, Kidd v. Laird, 15 Cal. 161. 


101. The practice act applies as well to 
legal as equitable actions, so far cs its pro- 
visions are consistent with the rights and 
remedies administered in courts of equity. 
And the only way in which the verdict of a 
jury on issues submitted can be reviewed is 
by motion for new trial—exccpt, probably, 
that the court, whether sitting in equity or 
on the trial of a common law action, may, of 
its own motion, sect aside the verdict of a 
jury when clearly and palpably against the 
evidence, Duff v. Fisher, 15 Cal. 375. 

102. Verdict on contradictory proof not 
interfered with by the supreme court, 


Baker v. Joseph, 16 Cal. 173. 
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103. A verdict obtained upon incompe.- | davit state, that as to the matters thus 


tent evidence may be set aside; but this 
can not be done if the evidence were admit- 
ted without objection, nor canit be done up- 
on the ground that effect was given to the 
evidence by the jury, even if objected to. 
McCloud v. O’Neall, 16 Cal. 392. 


104. In such cases, that which vitiates 
the verdict, is the error of the court in ad- 
mitting the evidence, and if the party seek- 
ing to set aside the verdict be not in a posi- 
tion to take advantage of this error, he can 
not object that the evidence was improper] 
admitted. id. 


105. When the verdict returned by the 
jury is informal, it is the duty of the court 
to explain to them its defects, and direct 
them to put it in proper form. 

People v. Dick, 34 Cal. 663. 
. LOG. Where a case is tried by a jury, if 
the judge is not satistied with the verdict, 
and is convinced that it is clearly against the 
weight of the evidence, itis his duty to set 
it aside, even though there may have been 
some conflict in the testimony. 
Dickey v. Davis, 39 Cal. 565. 


107. A verdict will not be set aside as 
contrary to the evidence, where there were 
but two parties to the transaction, and one 
of them is dead, and the survivor, the only 
witness, is contradicted on other matters, 
and does not testify positively as to the ex- 
istence of the fact on which the jury found. 

Thompson v. Toland, 48 Cal. 99. 
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VERIFICATION. 


L. The verification prescribed by sections 
55 and 113 of the practice act, though differ- 
ing in form, is the same in substance. A 
party who swears to the truth of a pleading 
sesebigs affirms a knowledge of its contents, 
even though his affidavit does not contain 
the statement that he has read or heard it 
read, and knows the contents thereof. 

Patterson v. Ely, 19 Cal. 28. 


2. The object of the verification is to in- 
sure good faith in the averments of the party. 
If he aver matters positively, the veritica- 
tion will be sufficient if his affidavit state 
that the pleading is true of his own knowl- 
edge; if Ke aver matters ‘‘upon information 
and belief,” or ‘‘upon information or belief,” 
the verification will be sufficient if his affi- 


averred, he. believes the pleading to be nae 


- 3. The omission of the words ‘‘when it is 
verified,” in the act of 1860, amending the 
sixty-fifth section of the practice act, is a 
mere clerical misprision. The amendment 
by the act of 1860 to this section, and also to 
section 46, was not designed to change the 
character of answers or to abolish any dis- 
tinction between those veritied and those not 
verified. Skirm v. Farrand, 18 Cal. 314. 


4. Held, that the exhibits attached to the 
answer, consisting of copies of the pleadings 
and proceedings in the action in the United 
States circuit court, needed no further verifi- 
cation than what arises from the statement 
in the answer that they are such copies; that 
no distinct veritication of them was requisite; 
and that were it otherwise, then the cer- 
tificate of the United States circuit court 
clerk was sufficient. 

Ely v. Frisbie, 17 Cal. 250. 


5. The word ‘‘ belief'’ is to be taken in 
its ordinary sense, and means the actual con- 
clusion of the y drawn from information. 
Positive knowledge and mere belief can not 
exist together. 

Humphreys v. McCall, 9 Cal. 59. 


6. Where in ejectment, the verification 
to the complaint made by one of the plaint- 
iffs is, that ‘‘the foregoing complaint is true 
of his own knowledge, except as to the mat- 
ters therein stated on the information and 
belief of plaintiffs, and as to those matters he 
believes 1t to be true:” //eld, that the verifi- 
cation is sufficient, although the person 
making the oath does not state that he ‘‘has 
read the complaint, or heard the complaint 
read, and knows the contents thereof.” 

Patterson v. Ely, 19 Cal. 28, 


7. Defendants in this case, in answer to a 
rule to show cause why an injunction should 
not issue, filed their answer denying fully the 
allegations of the complaint, and verified in 
substance thus: ‘‘Wm. H. P., one of the de- 
fendants, being sworn, says his co-defendant 
F. left this state for the state of New York 
before the complaint herein was filed, and is 
not in this state; that the foregoing answer 
is true, of this defendant’s own knowledge, 
except as to the matters therein stated to 
upon the information and belief of defend- 
ants, and as to those matters, he, this de- 
fendant, believes the same to be true:”’ Held, 
that the verification of the answer, though 
not complying in form with the exact lan- 
guage of the statute, is sufficient to entitle 
the answer to be used as an affidavit. 

Ely v. Frisbie, 17 Cal. 250. 


8. No expression of belief in a verifica- 
tion is necessary, if a pleading does not con- 
tain a statement of any matters on informa- 
tion and belief. Patterson v. Ely, 19 Cal. 28. 
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9. The attorney of plaintiff being a notary 
public, may take the affidavit verifying the 
complaint. 

Kuhland v. Sedgwick, 17 Cal. 123. 

1O. A jurat to an answer is in form and 
substance an affidavit, and may be taken be- 
fore a county recorder. 

Pfeiffer v. Riehn, 13 Cal. 643. 

ll. A verification to a complaint is suf- 
ficient, though made by only one of the 
plaintiffs. Patterson v. Ely, 19 Cal. 28. 

12. By verification of the complaint the 
plaintiff can prevent the defendant from in- 
terposing a general denial in suits on promis- 
sury notes or bills of exchange, by requiring 
& Sworn answer. 

Brooks v. Chilton, 9 Cal. 640. 

13. The verification of an answer may be 
omitted whenever the defendant would be 
excused from testifying as a witness to the 
truth of any matter denied by such answer. 

Drum v. Whiting, 9 Cal. 422. 


PLEADING, 150, 282, 
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VESSELS. 


1. OwNnERSHr? oF, 

12. LIEN UPON. 

17. PROCEEDINGS AGAINST. 

25. MISCELLANEOUS PROVISIONS. 


OWNERSHIP OF. 


1. The transfer of a minority interest in a 
vessel by virtue of a sale under execution, 
does not confer on the purchaser any more 
extensive control than the execution debtor 
himself enjoyed; and, as a general rule, the 
majority of owners can control not only the 
employment and destination of a vessel, but 
also the appointment of a person to take 
charge of her as master. It docs not alter 


the case, that the debtor was the mastcr of | 


the vessel, for his right to the possession and 
command is not the subject of sale on execu- 
tion. Loring v. Iilsley, 1 Cal. 24. 


2. Where the master of a vessel was one. 
third owner, and all his right, title and in- 
terest in the vessel had been sold under ex- 
ecution against him: Held, that the pur- 
chaser of his one-third interest was not en- 
titled to supersede the master in the com- 
mand of the vessel, nor deprive him of the 
possession thereof. Id. 


3. The owner of aship, chartered by and 
in the name of his agent, may, although he 
is not mentioned in the charter party, be 
shown by intrinsic evidence to be the prin- 
cipal in the contract, and will be allowed to 
avail himself of its provisions. 

Brooks v, Minturn, 1 Cal. 481. 


4. The rule of law that possession of 
personal property is prima fucie evidence of 
ownership, is conifer in its application. 
The question of the ownership of a vessel 
forms no exception to the rule. 

Bailey v. New World, 2 Cal. 370. 

5. When the master of the vessel was in 
possession, and the record did not disclose 
any other owner, the admissions of the 
master were admissible in evidence with the 
same effect as if the suit had been against 
the master himself. Id. 


6. If a vessel is chartered in the usual way, 
either fora particular voyage or for a period 
of time, the charterer having authority to 
appoint the master, and undertaking to 
victual, man, and navigate her at his own ex- 
pense, he will be deemed the owner pro hac 
vice, and the general owner will not be per- 
sonally liable on contracts of affreightment 
or for supplies. 

Oakland C. M. Co. v. Jennings, 46CaL 175. 


7. If the owner charters the hold of his 
vessel, but appoints her master and sails her 
at his own expense, he will be liable on con- 
tracts of affreightment made by the master 
with shippers who have no notice of the 
charter party. Id. 

8. If the registered owner of a vessel ap- 
points her master, with an agreement that 
the master is to have the entire control of 
the vessel, and victual and man her, and 
make contracts of affreightment, and divide 
the 3 earnings with the owner, the owner 
isliableon contracts of affreightment made 
by the master with shippers who have no 
notice of the arrangement between the 
master and owner. 

Tomlinson v. Holt, 49 Cal. 310. 


9. The master of a vessel is presumed, 
even at a home port, to have authority to 
contract for such articles for the use of the 
vessel as come under the general appellation 
of ship’s stores, and the owner of the vessel 
is liable for the value of the same, unless he 
shows that the master had not such power. 
Crawford v. Roberts, 50 Cal. 235. 


10. If supplies for a veasel are purchased 
at a home port, by the captain, with the 
knowledge and consent of the ship’s hus- 
band, the owners are, prima facie, liable for 
the same. Id. 


11. In such case the owners are liable, 


even if eredit is given to the ship’s husband, 
unless exclusive credit was given to him. Id. 


LIEN UPON. 


12. One part owner of a vessel has no lien 
on the shares of the other part owners for 
his advances and disbursements. 

Sterling vy. Hanson, 1 Cal. 478. 


13. Where it appears clearly from a 
charter party, that the intention of the 
owner of the ship and the charterer is that 
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the former shall have no lien on the 
freight, but shall give a personal credit to 
the chartcrer, the former loses his right of 
lien on the cargo, and can look only to the 
personal responsibility of the charterer for 
the payment of the hire of the vessel. 
Brown v. Howard, 1 Cal. 423. 


24. Thus, where it was agreed in a charter 

rty that a vessel should be chartered for 
fifteen months, at two thousand dollars per 
month, to be employed in the Pacific trade, 
and that the payments for the hire of the 
vessel should be made semi-annually in the 
city of New York: Held, that the owner of 
the vessel had lost his right of lien on the 
cargo for the non-payment of the sum stipu- 
lated in the charter party. d. 


LS. Where A., the owner of a sea-going 
vessel, cxccutes to B. a mortgage thereon, 
which is recorded in the custom-housce of her 
home port, B. commences suit to foreclose 
the mortgage, and makes CU. a party defenc- 
ant thcreto, on the ground that he has pur- 
chased the vessel, subject to the lien of 
plaintiffs mortgage. C., in his defense, 
avers that the mortgage was void under our 
statute of frauds, and that he now held the 
vessel discharged from the same: //eld, that 
the mortgage was a valid lien, and that the 
record of the inortgage was sufficient notice 
thereof toC. Mitchell v. Steelman, 8 Cal. 363. 


16. If acredit is given for supplies and 
materials furnished a vessel, the lien of the 
person furnishing the same, for the price 
thereof, continues on the vessel for the 
period of one year from the time the de- 
mand falls due. 

Edgerly v. Schr. San Lorenzo, 29 Cal. 418. 


PROCEEDINGS AGAINST. 


17. An actof the legislature authorized the 
issuing of attachments against boats and 
vessels ‘‘used in navigating the waters of 
this state;” and held, that the Sea Witch, 
which belonged to the port of New York, 
was intended for the New York and China 
trade, had been in the harbor of San Fran- 
cisco but a few days, and was never other- 
wise used in navigating the waters of this 
state than by sailing into the harbor of San 
Francisco from the ocean, was not, within 
the meaning of tho statute, a boat or vessel 
used in navigating the waters of this state. 

Souter v. Sea Witch, 1 Cal. 162. 


18. Where a bond was given in pnrsuance 
of scction 8 of the act passed April 10, 1850, 
providing for the collection of demands 

gainst boats and vessels, for the discharge 
of the vessel, in a case where the vessel was 
not liable to be attached under the act: 
Held, that judgment rendered against the 
principal and sureties in the bond was erro- 
neous, on the ground that a bond given for 
the release of a vessel, when the vessel was 
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not liable to seizure under that act, was in- 
valid. McQueen v. Ship Russell, 1 Cal.165. 


19. The fact that a vessel, lost while being 
towed out to sea, is insured, does not divest 
the owner of the right of action for damages 
for her loss, especially in the case of a mere 
partial insurance, for in such a case the 
abandonment by the owner only transfers his 
interest so far as that interest is covered by 
the policy. White v. Mary Ann, 6 Cal. 462. 


20. A recovery by the owner in such an 
action will bar another action for the same 
cause, and therefore the defendant can not 
raise tlle objection that the action is not 
brought by the real party in interest. Id. 


21. In actions against boats and vessels, 
itis not necessary that the vessel should be 
attached in order to acquire a lien, as ayainst 
subsequent purchasers. 

Meiggs v. Scannell, 7 Cal. 405. 


22. In an action against boats and vessels 
under the statute, the service of process 
in the manner prescribed by statute is 
equivalent to an actual seizure. 


23. It seems, that where a chartered ves- 
sel is seized and detained by a revenue offi- 
cer of the United States, the charterer can 
not be made liable for demurrage during the 
period of such detention. 

Brooks v. Minturn, 1 Cal. 481. 


24. In actions against boats and vessels, 
under the statute, the lien attaches only 
when service is had in the suit. It was 
not the intention of the legislature to make 
the lien attach when tho liability was in- 
curred. Fisher v. White, 8 Cal. 418. 


MISCELLANEOUS PROVISIONS. 


25. In order to authorize the captain of a 
vessel to pledge or sell the property of his 
owners for necessaries, certain facts must be 
established: The vessel muezt be in a foreign 
port; the voyage must be untinished; tho 
pledge or sale must be indispensable to enable 
the ship to complete her voyage. 

Marziou v. Pioche, 8 Cal. 522. 

26. Vessels plying between San Francisco 
and Sacramento, and San Francisco and 
Stockton, are liable to the payment of har- 
bor dues to the city and county of San 
Francisco. 

San Francisco vy. 8. N. Co., 10 Cal. 504. 


27. A sale of a vessel of the United States, 
at sea, forfeits her national character, unless 
the new owner pursues all the requisites of 
the law to obtain a new registry within tive 
days after her arrival in a port of the United 
States. Davidson v. Gorham, 6 Cal. 343. 


28. The responsibility of taking a position 
or berth for a vessel in port rests upon the 
master of the vessel or the harbor master; 
therefore the owner is not exempt from lia- 
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bility for injuries committed by taking an 
improper berth, although such berth may 
have been selected by the pilot who brought 
the vessel into port. 

Griswold v. Sharpe, 2 Cal. 17. 


29. The registry of the bill of sale and 
mortgage at the expected port of arrival be- 
fore her arrival, it scems, in no way affects 
the question of the national character of the 
vessel. Davidson v. Gorham, 6 Cal. 343. 


30. Where the new owner under such a 
sale mortgaged the vessel while still at sea, 
neither tho bill of sale nor the mortgage being 
registered at the port of departure where 
the vessel was reyistered: //eld, that the 
mortgaye was good against attaching credit- 
ors of the new owner, who levied immediate- 
ly on her arrival, neither party taking the 
requisite steps to obtain & new registry; as 
the vessel had lost her national character, 
and was therefore not subject to the pro- 
visions of the law requiring the registry of 
sales and mortgages. Id. 


31. The registration of vesscls is not 
compulsory upon their owners, it being a 
privilege and advantage, of which they may 
or may not avail themselves, as they choose. 

32. Where a sale of a vessel is made, part 
cash, and the balance of the purchase money 
to be paid upon delivery by the vendor to the 
vendee of a good title and register of the 
vessel, to recover the balance the vendor 
must show an offer on his part to comply 
with the agreement. 

Fowler v. Fisk, 12 Cal. 112. 


- 33. Nothing in the act of May, 1851, indi- 
cates any intention on the part of the legisla- 
ture to exclude the public slips from the act 
of March. Hyman v. Read, 13 Cal. 444. 


ADMIRALTY, 6. FREIGHT, 2. 
DaMAGEs, 31. Lien, 20. 
EVIwWENCE., 33. TaxaTIoNn, 159, 


VETO. 
Sunpay, 2, 


VICIOUS ANIMALS. 


i. The owner of a ferocious dog, knowing 
the vicious propensities of the animal, keeps 
it at his own risk, and is responsible for any 
inflicted by it upon a person who: is 


inj 
free trom fault. 


TAaxaTION. 407. 


VIEW. 
Crm Law, 763, 1149 | EJECTMENT, 422, 


VIS MAJOR. 
Acr or Gop, 1, 2. 


VOLUNTARY PAYMENT. 
| Srgeet, 176. 


WAGER. 
1. Wagers are recoverable in this state as 


at common law, except such as are prohibited 


by law, or are against public policy, or cal- 
culated to affect the interest, character, or 


feelings of third ies. 
. hana v. Fall, 6 Cal. 359. 
2. A party placing money in the hands of 


another for the purpose of making a bet on 


an election, in the name of the bailee, but 
for the benefit of the bailor, may retract the 
illegal act of making the bet, and dves not 
forfeit the money by reason of the illegality 
of the purpose for which it was deposited. 
Hardy v. Hunt, 11 Cal. 343, 
3. The bailor does not part with the own- 
ership by allowing it to be used for his bene- 
fit, though in the name of another. The 
money in the hands of the agent remains, as 
between him aad the principal, the money of 
the principal. Id. 
4. Upon the retraction of the wager, 
the right to the possession of the money is in 
the agent or bailee, and he may maintain an 
action for it where the bailor interposes no 
objection. Id. 
5. At common law, wagers mae in re- 
spect to matters not affecting the feelings, in- 
terest, or character of third persons, or the 
public peace or good morals, or pubsic policy, 
are legal contracts, which may be enforced 
by action. Johnston v. Russell, 37 Cal. 670. 


6. Wagers upon the result of elections 
are against public policy, and are therefore 


Laverone v. Mangianti, 41 Cal. 138. | void; and hence, money put up in the hands 
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of a stakeholder may be recovered if the 
wager be repudiated and a return of the 
money be demanded at any time before the 
election has taken place, and the result has 
become generally known, but not set 


7. J. made a wager with F. that Seymour 
would receive a majority of the votes cast in 
this state at the presidential election in 1868, 
and F. made a wager with J. that Grant 
would receive a majority of said votes. The 
money was put in tle hands of R. as stake- 
holder. After the election had taken place 
and the result had become known, J., havin 
lost his wager, notified R. that he repudiated 
the wager, and demanded his money, but R., 
notwithstanding, paid the money to F., ac- 
cording to the terms of the wager. In an 
action by J. against K. to recover his stake, 
it was held that a recovery could not be ‘a 


8 Wagers upon the result of public elec- 
tions are illegal and void upon grounds of 
public policy. Hill v. Kidd, 43 Cal. 615. 


9. An action to obtain affirmative relief, 
upon a contract of wager made upon the re- 
sult of a public election, can not be main- 


tained. | Id. 
See GAMING. 


WAIVER. 


LA party may, by agreement, waive a 
right created by statute fur his benefit. 

Bowen v. Aubrey, 22 Cal. 566. 

People v. Robinson, 46 Cal. 94. 


APPEAL, 461, 508, | Evipesce, 330, 343, 
SAT 344, 505. 

EXxecvurTion, 333. 

Fixnpinus, 56, 60. 


APPEARANCE, 19. 
ARREST AND BAIL, 


10. LANDLORD AND TEN- 
BILts AND NOTEs, ANT, 113. 

233, 240. LmIraTions, 41. 
Coxrract, 266, 274. | New TRIAL, 484, 443- 
CriIMINAL Law, 489, 451. 


592, 779. 
DamaGEs, 7-9. 
DEFACLT, 4, 


OAKLAND, 15. 
PLEADING, 482, 1359. 
SALE AND DELIVERY, 


DEMAND, 7. 11. 
Exrxor, 8, 9. TRIAL, 20-26. 
EstopreE., 166, 167. 

WAR. 


i. The passage by the legislatnre of an act 
creating a debt for the purpose of repelling 
invasion or suppressing a rebellion, without 
a submission of the question to a vote of the 
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people, which act recites in its preamble the 
existence of war, and refers in the body of 
the act to such recital for the reasons which 
operated upon that body to induce the pas- 
sage of the act, is evidence of a determination 
by the legislature that the exigency justify- 
ing its action in creating the debt has arisen. 

People v. Pacheco, 27 Cal. 175. 


CONSTITUTIONAL Law, 336. 


WARBHOUSE. 


i. When a warehouseman, who has goods 
in charge, states to one who is about to take 
possession of the same, by a legal process, 
that he has no charges on the goods, this is a 
waiver of tho warehouseman’s lien for charges, 
if any he had. | 
Blackman v. Pierce, 23 Cal. 508. 


2. The transfer of a warehouse receipt, in 
good faith and in the ordinary course of busi- 
ness, operates to transfer to the holder the 
title ty the goods covered by the receipt. 

’ Davis v. Russell, 52 Cal. 611. 


3. There is no difference between a ware- 
house receipt and a bill of lading in this ro- 
spect. Id. 


WAREHOUSE RECHIPT. 


Instructions, 126. W AREHOUSE, 2, 3. 
STAT, oF F'Raups, 52. 


WARRANT (ARREST). 
CrimiInaL Law, 476. 


WARRANT (TREASURY). 


1. In the absence of an unexhausted spe- 
cific appropriation to mect a warrant of the 
controller on the state treasurer, a warrant 
on the treasurer is absolutely void. 

Butler v. Bates, 7 Cal. 136. 


2. Warrants drawn by the controller of 
state, delivered to the payees thereof, and by 
them indorsed in blank: were presented by 
the holders to the state treasurer, and on 
payment were delivered to him. They were 
afterwards stolen from the office of the 
treasurer. The warrants, on their face indi- 
cating a just and legal claim against the state, 
came into the hands of, defendants, ignorant 
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that they had been stolen. Defendants pre- 
sent them to tle treasurer, and in licu 
thereof, receive state bonds payable to bearer, 
under the funding act of 1857, and part with 
them. The state sues for the bonds or their 
value: //cld, that the action does not lie; 
that defendants having received the bonds 
bona fide, and without fraud, for warrants 
apparently good against the state, are not 
liable in this form of action. 

State vs. Wells, 15 Cal. 336. 


3. Where the order for the allowance of a 
county warrant is assailed by the county, ina 
court of equity, for fraud, the circumstances 
must be set out, and it must be shown how 
and why the county made no defense to the 
claim while the proceedings to establish it 
were before the supervisors. The mere fact 
that a party made an unjust claim, and sup- 
ported it by unjust practices, is not sufficient 
to authorize the interposition of equity. 

E] Dorado Co. v. Elstner, 18 Cal. 144. 


4. A warrant issued by the auditor of 
a county, and which had been duly pre- 
sented by the holder to the treasurer, for 
pene and indorsed by him ‘‘not paid 
or the want of funds,” prior to the passaye 
of the act, and the holder having elected 
not to present his warrant to said commis- 
sioners, and it was therefore pever funded, 
is, nevertheless, a valid claim against the 
county, and it is the duty of the treasurer of 
the county to pay the same from the first 
moneys in the treasury, applicable to such 
payment. Rose v. Estudillo, 39 Cal. 270. 


S. If there were funds in the treasury of 
the county, applicable to such payment at 
the time the demand was made by the holder 
of the warrant, which were raised under the 
law as it stood before the passage of the act, 
and the warrant was first in the order of out- 
standing, unfunded debt of the county, which 
existed prior to the act in question, he had a 
right to be paid from these funds, which the 
levislature could not deprive him of, without 
his consent. Id. 


6. The act having provided what taxes 
may be imposed by the county, for county 
purposes, and designated the purpose to 
which each fund shall be devoted, no provision 
being made for that class of indebtedness to 
which the claim of the holder of the warrant 
Lelongs, except the funding provisions con- 
tained in the act, and there being no funds 
in the treasury of the county applicable to 
that purpose, at the time he made his de- 
mand on the treasurer, he has no remedy, 
except to apply to the legislature to provide 
the means of paying his debt. Td. 


CONSTITOTIONAL| MANDATE, 126, 143, 

Law, 21S, 266. 146, 176. 
C@rractr, 70. Strate, 58-61. 
CoNTROLLER, 2. STREET, 131. 
County, 1--7, 17. 


WARRANTY. 


1. Or REAL ESTATE. 
14. Or CHATTELS. 


OF REAL ESTATE. 


1. Where there is a covenant of warranty 
the payment of the purchase money can not 
be resisted as long as the grantee remains in 
possession. Nor under the same circum- 
stances can the purchase money be reduced. 

Norton v. Jackson, 5 Cal. 262. 

2. A covenant of the grantor, warranting 
the title of the land sold as ‘‘indisput- 
able and satisfactory,” is not broken if the 
title is good and valid. 

Winter v. Stock, 29 Cal. 407. 


3. W. entered into a contract in writing 
with S., agreeing to convey to him a lot of 
land, and in the contract warranted the title 
to be ‘‘indisputable and satisfactory, or no 
sale.” S., at the same time, let W. have a 
sum of money on account of the purchase: 
/feld, that if the title was good and valid, 
W. could not recover back the money from 
S. Id. 


4. If a decd conveys a tract of land b 
metes and bounds, excepting therefrom ich 
portion of such land as may have before been 
conveyed by the grantor to other persons, 
and contains a general covenant of war- 
ranty of the land thereby intended to be 
conveyed, and also a covenant that if any 
portion of the land has been before conveyed 
to other persons, the grantor will convey to 
the grantee other Jands of like quantity and 
quality, the former covenant relates to lands 
which the deed ell ea to convey, and not 
to the land which the grantor covenantecd te 
convey in the latter covenant. 

Vance v. Peta, 33 Cal. 631. 


5. Where land is sold with covenant of 


“warranty, accompanied with a delivery 


of possession, for which the purchaser gives 
a note for the purchase money, the promise 
to pay, and the warranty, are independent 


-covenants, and the enforcement of the one 


is not dependent upon the performance of the 
other. Norton v. Jackson, 5 Cal. 262. 

6. Eviction by process of law is requisite 
to enable an action to be maintained on the 
covenant. Id. 


7. In the common law as well as the civil 
law, the defendant can notavoid the pay- 
ment of the purchase money on the ground 
that the title existed elsewhere than in the 
grantor. In order to constitute a breach of 
warranty or quiet enjoyment, there must he 
an eviction under the judgment of a com- 
petent court on a paramount title. 

Fowler v. Smith, 2 Cal 44, 

8. An action for false and fraudulent 
representation as to the naked fact of title 
in the vendor of real estate can not be main- 
tuined by the purchascr, who has taken pos- 


WARRANTY. 


1549 


session of the premises sold, under a convey- | though the sale was by parol; and the war- 


ance with express covenants, 
Peabody v. Phelps, 9 Cal. 226. 


9. If a party takes a conveyance with- 
out covenants, he is withont remedy in 
case of failure of title; if he takes a convey- 
ance with covenants, his remedy, upon fail- 
ure of title, is confined to them. Id. 


10. Generally a vendor with warranty of 
title is not a competent witness for the 
vendee in a controversy concerning the title. 
In real estate, the covenant of warranty 
rans with the land, and the vendor is liable 
directly to the person evicted, and is not a 
competent witness for plaintiff. 

Blackwell v. Atkinson, 14 Cal. 470. 


11. A covenant of non-claimin a decd 
amounts to the ordinary covenant of war- 
ranty, and operates equally as an estoppel. 

Gee v. Moore, 14 Cal. 472. 


12. But this covenant is confined to the 
estate granted, and where that is ‘‘the right, 
title and interest” of the grantor, instead of 
the land itself, the covenant does not estop 
him from setting up an after-acquired inter- 
est. id. 


13. When a purchaser of land does not 
obtain the title which the deed purported to 
convey, and the covenants embrace, and he 

oes into and retains possession under the 
eed; and the failure a i the title goes to the 
entire consideration paid, or to be paid, for 
the land, then he must seck his remedy by a 
rescission of the contract, alleging a 
paramount title in another, and offcring to 
redeliver possession, and account for the 

rents and profits. 
Walker v. Sedgwick, 8 Cal. 398. 


OF CHATTELS. 


14. The use in a sale note of a given name 
for the goods sold is a warranty that they 
bear that name. —‘ Flint v. Lyon, 4 Cal. 17. 


15. There is no warranty in the following 
words of a sale note: ‘‘ We have this day 
sold you two shipments of seeds, for arrival.” 
| Moore v. MckKunlay, 5 Cal. 471. 


16. To constitute a warranty no precise 
words are necessary; it will be sutficient if 
the intention clearly appear. Id. 


17. A warranty will not be implied ex. 
cept in cases where goods are sold at sea, 
where the party has no opportunity to ex- 
amine them, or in case of a sale by sample, 
or of provisions for domestic use. Id. 


18. Where the plaintiff inspects the 
goods before purchasing, the case is taken 
from the operation of the rule of implied 
warranty. Id. 

19. Where the vendor of chattels in his 
possession gives a written bill of sale to the 
vendee containing no covenant of warranty, 
there is an implied warranty, the same as 


ranty arising by implication may be rebutted 
by parol evidence, the same as it could be if 
the sale was a verbal one. 

Miller v. Van Tassel, 24 Cal. 458. 


20. The vendor of chattels in his pos- 
session warrants the same by implication. 
The warranty is a presumption of law aris- 
ing from the possession of the vendor and 
the sale. 


21. This presumption may be rebutted 
by proof on the part of the defendant that 
he refused to give a warranty title, and that 
the plaintiff agreed to take the property at 
his own risk. Td. 

22. There is no breach of an express 
warranty of title to chattels sold until the 
venilee’s possession is disturbed by the truc 
owner. Gross v. Kierski, 41 Cal. 111. 


23. When goods are in possession of a 
vendor, who, dealing with them as owner, 
sells and delivers them to the purchaser, 
nothing being said as to the title, the law 
implies that he warrants the title to tho 
property sold. Id. 


24. No particular words arc necessary 
to constitute a warranty as to the character, 
condition, or quality of goods sold, but if the 
vendor, at the time of sale, afiirms ao fact as 
to the essential qualities of his goods, and 
the purchaser buys on the faith of such 
affirmation, it is an express warranty. 

Polhemus v. Herman, 45 Cal. 573. 

25. There may be an express or implicd 
warranty when the contract for the sale of 
goods is executory, as well as when it is 
executed. Id. 


26. If the vendce accepts the goods sold 
when delivered by the vendor, and renders 
the vendor an account, it does not prevent 
the vendee from recovering damages fora 
breach of a warranty made by the vendor 
as to their quality, if the vendce thus ac- 
cepted and rendered the account in ignorance 
of the true condition of the goods. Id. 


27. If the vendor warrants the goods sold, 
and the vendee discovers after tlivy are de- 
livered that there has been a breach of the 
warranty, he is not compelled to return 
the goods, although he may do sv and 
rescind the contract, but he is at liberty to 
retain them, and bring an action for the 
breach of the warranty, or he may plead the 
breach in reduction of damages in an action 
brought by the vendor for the purchase 
money. _ Id. 


28. If one party contracts to deliver to 
the other wool in good order,” and the 
latter agrees to accept and pay for it, the 
clause, ‘‘in good order,” is an express war: 
ranty. Polhemus v. Heiman, 50 Cal. 435. 

29. A mere praise of personal property, 
indulged in by the owner when oilering it 
for salc, does not, under the rule of the com- 


‘1550 


WARRANTY. 


mon law, amount to an express warranty of 
its quality or marketable condition. 
Byrne v. Jansen, 50 Cal. 624. 


30. A mere praise of personal property, 
such as wool, indulged in by the owner 
when offering it for sale, does not amount to 
an implied warranty of its quality or con- 
dition, if the buyer has an opportunity to 
examine it and fails to do so, and no artifice 
is used by the seller to prevent him from 
making an examination. Id. 


31. A covenant not to sue, made to a por- 
tion only of joint debtors, does not release 
any of them. Matthey v. Gally, 4 Cal. 62. 


DEED, 306, 315, 328, | Lrmtrations, 142. 

411. Mexican Law, 43. 
DEFENSES, 6, 53. PLEADING, 557, 933, 
INSURANCE, 24. 963. 


WASTE. 


1. At common law there is no forteiture 
of an estate for years for the commission of 
waste, but it was made so by the statute of 
G6 Edward I, and it was expressly contined 
to the place wherein the waste was com- 
mitted; but the statute of California confines 
the remedy to triple damages. 

Chipman v. Emeric, 3 Cal. 273. 


2. In an action for waste, when triple 
damages are given by statute, the demand 
for snc!i damages must be expressly inserted 
in the declaration, which must either cite 
the statute or conclude to the damage of the 
plaintiff against the form of the statute. 

Id., 6 Cal. 239. 

3. Injunctions to restrain injuries in 
. the nature of waste should not be issued be- 
fore the hearing of the merits, except in 
cases of urgent necessity, or when the sub- 
ject-matter of the complaint is free from 
controversy, or irreparable mischief will be 
produced by its continuance. But in all 
eases where the right is doubtful, the court 
should direct a trial at law, and in the mean 
time grant a temporary injunction to restrain 
all injurious proceedings if there be danger 
of irreparable mischicf. 

Hicks v. Michael, 15 Cal. 107. 


4. In cases of waste, if anything is about 
to be abstracted from the land which can not 
be restored in specie, it is no objection to the 
injunction that the party making it may 
possibiy recover what others may deem an 
equivalent in money. 


5. On application for injunction to restrain 
waste or mischicf analogous to waste, plaint- 
iff may read aifidavits contradicting the an- 
swer upon all matters in controversy, includ- 
ing qucstions of title. Id. 


‘6. In a case where the judgment directs 
a sale of real property, the undertaking on 
appeal, in order to stay a sale, need only 
provide security against waste, unless there 
18 & provision in the judgment for the pay- 
ment of a deficiency, in which case it must 
provide for the payment thereof. 

Englund v. Lewis, 25 Cal. 337. 


InguncTion, 186-190. | TREES AND T1i™m- 
BER, 10. 
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_ RIPARIAN RIGHTS—TITLE TO 
WATER. 


1. The right to water must be treated in 
this stato as a right running with the land, 
and as a corporeal privileye bestowed upon 
the occupier or appropriator of the soi!; and, 
as such, has none of the characteristics of 
mere personalty. Hill v. Newman, 5 Cal. 445. 


2. Running water, so long as it continues 
to flow in its natural course, can not be 
made the subject of private ownership. <A 
right may be acquire to its use, which will 
be regarded and protected as property, but 
this right carries with it no specific property 
in the water itself. 

Kidd v. Laird, 15 Cal. 161. 


3. When the water of a stream leavea the 
possession of a party, all his right to, and in- 
terest in it, is on 

tddy v. Simpson, 3 Cal. 249. 

4. The riparian proprietor, to whom water 
first comes, has not the right to erect dams 
across the stream and spread out the water, 
so that it is lost by absorption and evapora. 
tion to an extent that prevents it from tlow- 
ing to another riparian proprietor as it would 
have done but for the dams. 

Ferrea v. Knipe, 28 Cal. 340. 

5. It is not a reasonable use of water 
for a riparian proprietor, who desires to use 
the same for watering cattle and for domes- 
tic purposes, to erect dams across the strearn, 
by which the water is spread out and lost by 
evaporation and absorption so as to injure 
another riparian proprietor below. ld. 


6. Under settled principles, both of the 
civil and cominon law, a riparian propri. 
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etor has a usufruct in the stream as it passes 
over his land. Pope v. Kinman, 54 Cal. 3. 


7. Where underground currents of wa- 
ter, flowing in the defined channels, are 
shown to exist, the rules of law which gov- 
ern the use of similar streams flowing upon 
the surface of the earth are applicable to 
them. Hanson v. McCue, 42 Cal. 303. 


8. In a controversy respecting the use of 
the waters of a spring, where there was 
nothing to show that it was supplied by any 
defined flowing stream: //eld, that it must 
be presumed to be formed by the ordinary 
percolations of water in the soil. Id. 


9. Waters filtrating or percolating in 
the soil belong to the owner of the freehold, 
like the rocks and minerals found there; and 
he may use them as he chooses, free from 
any usufructuary rights of others. Id. 


10. Where the owner of a spring of livin 
water, supplied by percolation only, an 
having no natural channel or outlet, con- 
structed an artificial channel, by means of 
which he conducted the water over certain 
intermediate vacant lands to his residence, 
and a subsequent occupant of a portion of 
the intermediate land enjoyed the use of 
water flowing through the channel for fif- 
teen years: /feld, that such occupant ac- 
quired no rights as against the owner of the 
spring, and could not prevent him from tap- 
ping such spring and using all its waters for 

ig own profit, Id. 

11. The bed of a river is a public high- 
way of the state, and within its absolute 
control, subject only to the rights of com- 
merce. Green v. Swift, 47 Cal. 536. 


13. On the facts of this case, as admitted 
by the pleadings or found by the court, the 
defendant could, at most, exercise no greater 
rights in respect to the diversion or use of 
the waters of the subterranean stream 
flowing across his land to the spring of the 
plaintiff, than if he had been an upper and 
the plaintiff a lower riparian owner on a sur- 
face stream flowing across their respective 
lands. Hale v. McLea, 53 Cal. 578. 


14. On the facts admitted or found, the 
defendant was not entitled to divert the 
whole body of the stream. Id. 


15. Whether the upper proprietor on a 
subterranean stream can exercise the 
same rights as against a lower proprietor in 
respect to the diversion and use of the wa- 
ter, as though it was a surface stream, not 
decided. Id. 


16. Whether the incidental obstruction 
or diversion of a subterranean stream, in 
the prosecution by an upper proprietor of a 
mining or other legitimate enterprise be- 
neath the surface, can be made the founda- 
tion of an action by a lower proprietor, not 
decided. Id. 
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17. The right of a riparian owner to 
have the water of a stream run through his 
land is a vested right, and any interference 
with it imports at least nominal damages, 
even though there be no actual damage. 

Creighton v. Evans, 53 Cal. 55. 


18. A judgment determining the rights of 
parties as riparian proprietors on the same 
stream of water is conclusive when the con- 


ditions remain aaa, Ny 
Los Angeles v. dwin, 53 Cal. 469, 


APPROPRIATION. 


19. The natural water in a ravine belongs 
to the first appropriator thereof, and fer 
either a diversion or appropriation thereof 
an action will lie. 

Hoffman v. Stone, 7 Cal. 49. 


20. A notice of intention to appropriate 
the waters of a certain stream is evidence of 
possession, but of itself alone is not sufli- 
cient. ‘Taken with other acts, it amounts to 


suticient evidence. 
Thompson v. Lee, 8 Cal. 275. 


21. An appropriation of water for mill 
purposes, stands on the same footing as an 


appropriation for the use of miners. 
McDonald v. Bear River Co., 13 Cal. 220. 


22. The erection of a dam across a nat- 
ural water-course is an actual appropriation 
of the water at that point, but not below it, 
even though the water flowing over the dam 
is brought into the water-course by canals 
constructed by the owners of the dam. 

Kelly v. Natoma W. Co., 6 Cal. 105. 


23. Possession or actual appropriation 
must be the test of priority in all claims to 
the use of water, wherever such claims are 
not dependent on the ownership of the land 
through which the water flows. Id. 


24. Such appropriation can not be con- 
structive, Id. 


25. To render valid a claim of water by 
Rppropnation: the claim must be for some 
useful or beneficial purpose, or in contem- 
plation of a future appropriation for such 
eee by the parties claiming it. A claim 
or mere speculation will not answer. 


Weaver v. Eureka Lake Co., 15 Cal. 271. 


26. Whether plaintiffs, who had posted 
notices claiming the water of a certain river, 
and stating their intention to construct a 
ditch or flume, and appropriate the water for 
mining purposes, began their surveys, etc., 
and prosecuted their work to completion 
with due diligence, as against parties at- 
tempting subsequently to appropriate the 
water, is a question for the jury, and their 
verdict, on conflicting testimony, will be con- 
clusive. Id. 

27. The notice of the intention to ap- 
propriate the water must be suflicient to put 
a prudent mnan on inquiry. 


Kimball v. Gearhart, 12 Cal. 27. 
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28. The doctrine of relation in the ap- | so used as not to materially injure * Sactic Gch ad celavow iia: acusesl cass acta ea fruit 


ropriation of water only applies when the 
fret acts, from which the party appropri- 
ating sceks to date his right, indicate the 
intention of appropriating such water. Id. 


29. Where parties projecting a ditch to 
convey water give notice to the world of 
their intention to dig such ditch and appro- 
priate such water, in the usual manner, and 
mark out and designate the line of such ditch 
by the usual marks and indications, and pur- 
sue the work on the ditch with a reasonable 
degree of diligence until the same is com- 
pleted so as to receive the water, they are 

entitled to such water as avainst all persons 
subsequently claiming or locating it. Id. 


30. In appropriating unclaimed water on 
the public lands, only such acts are nec- 
essary, and such indications and evidences 
of appropriation required, as the nature of 
the case and the face of the country will 
admit of, and are under the circumstances 
and at the time practicable; surveys, notices, 
stakes, and blazing of trees, followed by 
work and actual labor, without abandon- 
ment, will, in every case, where the work is 
completed, give title to the water over sub- 
sequent claimants. 


31. The title to the water conveyed 
through a ditch constructed in such manner 
will, on completion of the work, date back 
from the beginning of the work as against 
subsequent appropriators. Id. 


32. In determining the question of dil- 
igence i in the construction of such a work, 
the jury have a right to take into consider- 
ation the circumstances surrounding the par- 
ties at the date of the apprupriation, such as 
the uature and climate of the country tra- 
versed by such ditch, together with the dith- 
culties of procuring labor and materials. Id. 


33. The diversion of the waters of a 
stream with the object of drainage 
simply, or without the intention of applying 
them to some useful purpose, does not con- 
stitute an appropriation. 

McKiuney v. Smith, 21 Cal. 374. 


34. The taking up of the waters of a 
stream for a special limited purpose, is 
an appropriation of only so much of the 
water as is necessary for that particular 
purpose. The surplus may be the subject 
of anew appropriation, which will give to 
the second locator a paramount right to the 
use of all the waters of the stream not re- 
quired for the specific purpose of the first 
appropriation. Id. 

35. lf a tract of land in the mineral re- 
gion, bordering on a natural stream, is in- 
closed and appropriated for garden or 
orchard purposes, and the waters of the 
stream are afterwards appropriated for min- 
ing purposes ata point above the inclosed 
land, the water thus appropriated must be 


trees or garden. 


Wixon v. B. R. & A. Co., 24 Cal. 367, 


36. One who appropriates for mining pur- 
poses the waters of a ravine or stream, upon 
the public lands in the mineral region, must 
take and use the same in such manner as not 
to injure or destroy orchards or gardena 
bordering on the stream, which have been 
inclosed and planted before the water was 
appropriated. Id. 


38. If the first appropriator of water 
takes only a part of the quantity tlowing 
in a stream, another may atterward appro- 
priate the remainder, and if the first ay 
priates the water only during certain dee 
in the week, another may afterward take 
during the remaining days of the week. 

Smith v. O'Hara, 43 Cal. 371 


39. One who enters into the poascahion 
of a ditch used for appropriating water, 
under a verbal sale made to him of the same, 
does not succeed to the rights of the seller, 
so as to claim the benctit of the seller's prior 
appropriation of the water flowing in the 
same, but must date his appropriation from 
the time he enters into possession. Id. 


40. While the dam and canal of the party 
claiming the water are in process of con- 
struction, but are not yet in a condition to 
appropriate the water, the use of the water 
by other parties is no injury, and such use 
atiords no ground for relief, legal or equi- 
table. N.C. & S.C. Co. v. Kidd, 37 Cal. 282, 


41. If a party claiming water is construct- 
ing his dam and canal, but has not yet 
diverted the water, an action for damages 
and to recover the possession of the dam site 
and dam, and of the canal site and cancel, 
will afford an adequate remedy for the 
trespass upon the ouster from their pousses- 
sion. id. 


42. H. constructed a water ditch, by 
which he appropriated three hundred 
inches of water from a running stream, but 
not all of the stream. B. appropriated the 
remainder of the water. Subseyuently H. 
made a new ditch, appropriating water from 
the same stream. In a suit to enjoin B. 
from interfering with H. in the use of the 
water, H. obtained a verdict that the second 
ditch did not diminish the quantity appro- 
priated by B., and judgment was rendered 
enjoining ‘B. from disturbing H. in the use 
of three hundred inches of water: Held, that 
the judgment was consistent with the ver- 

dict and with justice. 
Higgins v. Barker, 42 Cal. 233, 


RIGHT TO USK OF WATER. 


43. The foundation of a right to water is 
the first possession; and this right is usu- 
fructuary, and consists not so mueh in the 
fluid itself, as in its use. The owner of land 
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over whicn it flows has the right to its use | been held in this state that the right to 


during its passage. 


This right is not in the | water exists without private ownership of 


corprs of the water, and only continues with | the soil; upon the ground of prior location 
its possession. Eddy v. Simpson, 3 Cal. 249, | upon the land, or prior appropriation and 


44. Rights to the use of water become 
fixed after five years’ adverse enjoyment 
of the same. Crandall v. Woods, 8 Cal. 136. 


45. The use of water in any particular 
way fora period corresponding to the time 
limited by statute within which an action 
must be commenced to determine the right 
to it, raises a presumption of title to the 
same, in the person enjoying the same, as 
against a right in any other person, which 
might have been, but was not asserted; but 
in order that this presumption of title may 
be conclusive, the right to the use of the 
water must have been asserted under a 
Claim of title, with the knowledge and ac- 
quiescence of the person having a pe right, 
and must have been uninterrupted. 

American Co. v. Bradford, 27 Cal. 360. 


46. The burden of proving an adverse 
uninterrupted use of water for five years, 
with the knowledge and acquiescence of the 
person having a prior right, is cast on the 

rty claiming it; and if he leaves it doubt- 
ul whether the use was adverse, known to 
the owner, and uninterrupted, it is not con- 
clusive in his favor. Id. 


47. Possession of public land gives the 
right to the use of water flowing through it 
for natural wants, but docs not confer the 
right to divert it, and prevent its running 
upon the adjoining land of another who has 
taken the same up subsequently, but before 
the attempt to change the course of the 
water. Td. 

48. The owner of a ditch has the exclusive 
and absolute power of control, and right of 
enjoyment, of the water diverted by and 
flowing in his ditch, but whether such water 
be his private property is not necessary to 
decide. Kidd v. Laird, 15 Cal. 16). 

49. No distinction can be drawn between 
a mill owner and a miner as to their rights 
in appropriating water. 

Ortman v. Dixon, 13 Cal. 34. 

S50. The line upon which a ditch is act- 
ually intended to be dug should be run 
within a reasonable time after the line of 
preliminary survey has been run, in order to 
make the right of the ditch-owners date 
back to the survey. What is a reasonable 
time must depend upon the circumstances 
of the case. Parke v. Kilham, 8 Cal. 77. 

51. Where a party takes upa mill seat on 

ublic agricultural land, erects a saw-mill, 
welling, etc., and appropriates the water of 
the stream for the use of the mill, he may 
use the water for a grist-mill erected at the 
same place years afterwards. 
McDonald y. Bear R. Co., 13 Cal. 220. 
52. From the policy of our laws it has 
98 


use of the water. Hill v. Newman, 5 Cal. 445. 


53. The mere act of commencing a ditch 
with the intention of appropriating the water 
is not sufficient of itself to give a party an 
exclusive rizht to the water of such stream. 

Kimball v. Gearhart, 12 Cal. 27. 

54. The interest in water acquired by one 
who locates on the bank of a stream, and 
appropriates the waters of the same for ma- 
chinery, is not property in the water as 
such, but the right to the momentum of its 
fall at the point of location and to the flow 
of the water in its natural course above. 

McDonald v. Askew, 29 Cal. 200. 

55. Right to water acquired by appropri- 
ation may be transferred like other prop- 
erty. McDonald v. Bear R. Co., 13 Cal. 220. 


56. If by the erection of a mill and the 
possessory right of land on a stream, the 
water be acquired, a transfer of the posses- 
sion of the property to a vendee, as owncr, 
passes the water right. Id. 


57. Where plaintiff appropriated a portion 
of the waters of a stream, and diverted it by 
means of adam and ditch, sufficient for the 
purpose in the natural condition of the stream 
ag it then existed, it does not necessarily fol- 
low that he thereby acquires the right to 
raise his dam higher and higher, as occa- 
sion might require, to obviate the obstruc- 
tions to its use, in the manner of its said 
original appropriation, occasioned by physi- 
cal changes in the condition of the stream, 
not anticipated, whether arising from natural 
or artificial causes. 

Nevada W. Co. v. Powell, 34 Cal. 109. 

58. The question, What is the extent of 
the right originally acquired by plaintiff 
in such a case to which all subsequently 
acquired rights must be subordinate? is one 
of fact for the jury. Id, 

59. If the plaintiff appropriated a portion 
of the waters of a stream, and constructed 
a ditch and dam, amply suflicient, under the 
conditions of the stream and the country as 
they then existed, to make the appropriation 
available, and thereby acquire the right to 
appropriate and use said portion of said 
waters in said manner only, this would not 
prevent or impair the right of other partics 
to acquire a right to the surplus waters of 
the stream or to its bed and banks, or the 
adjacent land, to any extent that should not 
interfere with rights previously acquired. 
And when the right of the subsequent appro- 
priators once attach, the prior appropriator 
can not encroach upon them, by extending his 
rights beyond the first appropriation. = Id. 


60. In such case, when the right has 
once vested in the subsequent appropria- 


1554 


tor, the prior appropriator would be no more 
justified in extending his claim, or changing 
the means of his appropriation, to the preju- 
dice of the second appropriator, than the lat- 
ter would be in encroaching upon the prior 
rights of the first. In such case, each appro- 
priator is, in respect to the particular thing 
pa a aa by him, prior in time and cx- 
clusive in his right. Td. 

61. Whiere the plaintiff, by means of a 
dam of a certain height and dimensions, con- 
structed at a certain point on Shady creck, 
and the excavation of a ditch extending 
therefrom, which at the time of their con- 
struction were held adapted to and ample for 
the purpose, appropriated a portion of the 
waters of said creck, whatever was left 
unappropriated, cither of the waters of 
said creek or mining ground therein, was 
open to be appropriated by defendants; and 
if the defendants by first appropriation, ac- 
quired the right to work their mining claims, 
located in the bed and banks in said stream 
above plaintiffs dam, in their condition at 
that time, the plaintiff was not authorized, 
by subsequently erecting a higher dam, to in- 
terfere with said right; and this, although by 
subsequent changes not wrought by defend- 
ants, occurring in the bed of the stream at 
the point chosen for its diversion, without so 
raising said dam. : 

62. When plaintiff appropriated the waters 
of Shady creek, and betore other conflicting 
laterests had vested, the right to the water 
carvicd with it the right to coustruct such 
Woris as were necessary to the full enjoy- 
ment of the water. But when he established 
his worl:s and fully appropriated the water 
by means sufficient for the purpose, and used 
15 for a term of years in a particular mode, 
then, unless there was somcthing manifest- 
lag a more extended rizht, other parties had 
a rizht to suppose he had thereby deiined the 
limits of his right, and act accordingly. Id. 


63. Where the court instructed the jury, 
in substance, that if plaintiff acquired the 
prior right to divert a portion of tie water of 
Shady creex, by means of adam and ditch, 
‘and the dam and stream should at any sub- 
sequent time, by reason of mining by strang- 
ers above, become filied up to such an extent 
as to make it necessary to raise the dam 
higher than it originally was, to enable the 
plaintiff to continue the diversion by meaus 
of said ditch, then the plaintiff is entitled to 
make additions to the height of the dam from 
time to time, as occasion requires, without 
limitation, and wholly irrespective of the 
cfiect of these additions upon the interests of 
other parties acquiring rights for mining and 
other purposes on the stream above, subse- 
quent to said original appropriation of the 
waters of the streain: //edd, that the princi- 
ye on which such instruction is founded is 
inadmissible, and the instruction erroncous. 
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64. The appropriation of water by the de- 
fendant corporation prior to August, 1874, 
was of the waters of Old South Fork and 
not of Kern river. 


Stein Co. v. Kern I. Co., 53 Cal. 563. 


65. The right of the defendant corporation 
to divert the waters of Kern river, based 
upon its appropriation in August, 1874, is 
subordinate to that of the several corpora- 
tions which are joined as plaintitis—except 
the Goose lake canal company—to divert 
the several amounts by them respectively ap- 
propriated prior to August, 1874. Id. 


66. The city of Los Angeles is not the 
owner of the corpus of the water in the Los 


Angeles river. 
Los Angeles v. Baldwin, 53 Cal. 469. 


67. Possession or actual appropriation 
is the test of priority in all claims to the 
use of water, where such claims are dcepend- 
ent upon the ownership of the land through 
which the water flows. 


Kimball v. Gearhart, 12 Cal. 27. 


68. An irrigating ditch, constructed, re- 
paired, and controlled by two or more per- 
sons, does not cease to be private prop- 
erty becanse the several persons interested 
in it have not accurately detined their rights 
therein, or in the waters flowing iu it, nor 
because they have, by election, selected a 
person to distribute the water among them. 

Cate v. Sanford, 5-£ Cal. 35. 

69. Such a mode of constructing and man- 
aging a ditch, though the irrigators be nu- 
merous, does not operate as a dedication to 
the public. Id. 


70. ITell, accordingly, that such a ditch 
came under the exception in the sixth sec- 
tion of ‘an act to provide for and reyulate 
irrigation in the township of Los Nietos, in 
the county of Los Angeles. (Stats. 1877-8, p. 
374.) Id. 

71. In this case the rights of both parties, 
as fixed by the priority and extent of their 
respective apnropriations, though not founded 
on the legal title, are as perfect and absolute 
as if acquired by prescription, or express 
grant from the riparian owner. 

Inidd v. Laird, 15 Cal. 161. 

72. Where partics have appropriated the 
prior right to the use of the water of a 
stream, by the commencement and partial 
completion of a ditch and flume, they have 
the right to use so much of the waters of the 
stream as are necessary to preserve their 
flume from injury, while in the process of 


spe 


construction. Weaver v. Congzcr, 10 Cal. 233. 


73. The first appropriator of the water 
of a stream passing through the pubtie lands 
in the state has the right to insist that the 
water shall be subject to his use and enjoy- 
ment to the extent of his original appropria- 
tion, and thet its quality shall not be im. 
paired so as to defeat the purposes of its ap- 
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propriation. To this extent his rights go, 
and no further. In subordination to those 
rights, subsequent SH Bay may make 
such use of the channel of the stream as they 
think proper, and they may minzle its waters 
with other waters, and divert an equal quan- 
tity, as often as they choose. 

Butte Co. v. Vaughn, 11 Cal. 143. 


74. The right of the fizst appropriator 
of water is equally protected from damage 
occasioned by subsequent locators above hin, 
as well as below. ul v. King, 8 Cal. 336. 


75. If two persons, one prior in point of 
time to the other, appropriate water frum 
the same stream, by ineans of ditches, and a 
third person turns water into the stream 
from his ditch starting out of another stream, 
without the intention of recapturing it, 
the water thus turned in becomes publici 
juris, and belongs to the persons who appro- 
priated the stream, accordiny to their prior- 
ity of right. Davis v. Gale, 32 Cal. 26. 


76. If two persons appropriate water from 
the same stream, one prior in point of time 
to the other, and a third rgon builds a 
flume in the stream so as to increase the flow 
of water, the prior appropriator is first en- 
titled to the increased flow of water to the 
extent of his appropriation. Td. 


77. If the water of stream A. be diverted 
from its natural channel by C. and used by 
him, and then flows from his works into 
stream B. by natural channels, it is lest to 
the first possessor, and he can not reclaun it 
on the ground that the water of stream B. 
was increased by his means. 

Eddy v. Simpson, 3 Cal. 249. 

78. If the water of stream B. be in the 
possession of another party, D., the addition 
made to it, flowing from the works of C., be- 
come a part of the body of water, and D. has 
the right to its possession and use, and CU. 
has no right to withdraw it. Td. 


79. Where a ditch was cut by the grant- 
ors of the plaintiffs, for the purpose of 
drainage simply, and not with the bona fide 
intention of appropriating the water thus 
diverted to some useful object, and the 
ditches of defendant were built for the ex- 
press purpose of taking said water, and did 
do so: Held, that thereby they gained a pri- 
ority over the grantors of plaintitfs, and all 
persons holding under them. 

Maeris v. Bicknell, 7 Cal. 261. 


80. Merely cutting a ditch for a drain and 
using the water for no useful purpose gives 
no priority. Id. 

81. But whereaditch is made for the pur- 

se of using the water, the right thereto 
‘lates from tiie commencement of the work. 


Id. 


82. If one who has appropriated a rart of 
the water of a stream to propel inachinery at 
n point on the same, makes a conveyance of 


all his interest in the water of the stream to 
one who has a ditch above, he docs not 
thereby lose his prior right to the water 
which flows down after the sale, as against 
one who appropriated the water of the 
stream below him after his appropriation, 
but before his sale. 

McDonald v. Askew, 29 Cal. 209. 


83. A person who has built a millon a 
stream and appropriated a part of its water 
to propel machinery, does not lose his prior 
right over one who has claimed the water 
below him for mining purposes, by a sale of 
his interest in the water of the stream to be 
used in a ditch above. Id. 


84. A ail ke leo of the water of a 
stream for purposes is entitled to it 
to the extent appropriated, and for those 
purposes to the cxclusion of any subsequent 
appropriation of it for the same or any other 
purpose. But the extent of the right de- 
pends on the nature and uses of the appro- 
priation. If he suffers a portion of the wa- 
ter, or the body of it, after running the mill, 
to yo on down its accustomed course, per- 
sons below may appropriate this residuum 
so as to mekce it a vested right. 


Ortman v. Dixon, 13 Cal. 33. 


85. A person who has appropriated the 
water of a stream, and caused it to flow toa 
particular place by means of a ditch, for a 
special use, May afterwards change the 
use to which he first applied the water, and 
the place at which he used it, without losiny 
his priority of right, as against one who has 
dug a ditch from the same stream before the 
change is made. Davis v. Gale, 32 Cal. 26. 


86. One who has appropriated the water 
of a stream by means of a ditch for the pur- 
pose of working a particular mining claim, 
may, after he has worked out the claim and 
abandoned the same, extend his ditch and 
use the water at other points, ani for a 
different purpose, without losing his priority 
of right as against one who Aitcrmards dug a 
ditch from the same stream and appropriated 
water before the claim was worked out. Id. 


87. Where water from an artificial ditch 
is turned into a natural water-course, 
and mingled with the natural waters of the 
stream, tor the purpose of conducting it to 
another point to be there used, it is not 
thereby abandoned, but may be taken out 
and used by the party thus conducting it, so 
that he do not, in sv doiny, diminish the 
quantity of the natural waters of the stream, 
to the ey of those who have previousiy 
appropriatcd such natural waters. 

Butte Co. v. Vaughn, 11 Cal. 143. 


88. The burden of proof devolves on the 
party thus mingling the water belonging to 
him with that appropriated by others. He 
can only claim such quantity to which he 
establishes his rizht by decisive proof. Tie 
enforcement of his right must leave the op- 
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posite party in the use of the full quantity to | smaller branches of the canyon supplying 


which he was originally entitled. 


DIVERSION OF. 


89. A person entitled to divert a given 
quantity of the water of a stream may take 
the same at any point on the stream, and 
riay change the point of diversion at pleas- 
ure, if the rights of others be not injuriously 
aifected by the change. 

Kidd v. Laird, 15 Cal. 161. 


90. Thisiight so to change the point of 
diversion does not depend upon how the 
rizht to the use of the water was acquired, 
whether by express grant, or by prescrip- 
tion; or whether it rests in the parol license, 
or the presumed consent of the proprietor. 
The difference as to the source of right re- 
lates to the mode of determining its existence 
and extent, and not to the manner of its 
excrcise and enjoyment. Id. 


91. Where a party attempts to construct 
a dam on a creck, for the purpose of divert- 
ing the water at that point, and such diver- 
sion is illegal as against another party, who 
has a dam lower down, the latter may oust 
the former from the possession of the ground 
at that point, and prevent the construction 
of the dam. 
Butte T. M. Co. v. Morgan, 19Cal. 609. 


92. A person appropriating and divert- 
ing the water of a stream at a given point 
can not afterwards change the point of 
Giversion to the prejudice of a subsequent 
locator. Td 


93. Kidd v. Laird, 15 Cal. 161, does not 
hold that the first appropriator hasan absolute 
aud unqualitied right to change the point of 
diversion, and the doctrine of that case is 
aifirmed, Id. 


94. If A. is the owner of a ditch, and of 
the right to divert and use the waters of a 
stream in the same, and B. diverts the waters 
cf the stream ata pointabove A.’s ditch, and 
uses them for mining, but turns them back 
into A.’s ditch at another point before A. has 
use for them, A. has no cause of action against 
Bb. Union W. Co. v. Crary, 25 Cal. 504. 


ACTIONS FOR WRONGFUL DIVER. 
SION. 


95. The gravamen of the action is the 
diversion of the water, and the fact that the 
diversion is accomplished by different means 
is not important enough to require several 
counts, 


Gale v. Tuolumne W. Co., 14 Cal. 25. 


96. A general allevation ina complaint for 
the diversion of water, that plaintiffs were 
entitled to all the water flowing into the 
canyon at the head of their ditch, entities 
tiem to prove a diversion of water from the 


Id. | water to that point. 


Priest v. Union C. Co., 6 Cal. 170. 


97. Where the complaint alleged that the 
defendants had dug a mining ditch above 
one previously constructed by detendants, 
and had thereby diverted the water of the 
stream from plaintiff's ditch, but did not 
aver that the injury was continuing, or 
threatened to be continued, or likely to be 
continued: Held, that it was sutilicient for 
the recovery of damages, but not to sustain 
aninjunction. Coker v. Simpson, 7 Cal. 340. 


98. No equitable remedy can be had for 
a mere past diversion of a water-course; but 
when the injury is continuing, relief may 
appropriately be sought in equity. 

Tuolumne W. Co. v. Chapman, 8 Cal 392. 


99. Actions for the diversion of the waters 
of ditches are in the nature of actions for 
the abatement of nuisances, and may be 
maintained by tenants in common in a joint 
action. Parke v. Kilham, 8 Cal. 77. 


100. Where the defendants had construct- 
ed a ditch for mining purposes, and tie 
plaintiffs had subsequently constructed an- 
other, taking its water irom the = saine 
stream, and brought suit for damayes sus- 
tained by reason of an enlargement of de- 
fendants’ ditch, made after the commence- 
ment of plaintiffs’ ditch, causing a diversion 
of a greater quantity of water, and praying 
for an injunction: //eld, that defendants are 
not limited to the quantity of water 
turned into their ditch in the first in- 
stance, unless by the general plan, size, 
and grade of the ditch, it was not capable of 
carrying more water than was then diverted, 
If, by reason of obstructions in the ditch, or 
irregularity in the grade at that time, it was 
not capable of diverting as much water as 
its general size would indicate, the defend- 
ants would have a reasonable time to adjust 
the gradeand remove such obstructions, and 
then fill the ditch to its capacity. Dut if 
they continued to divert only the original 
quantity of water long enough to indicate 
that they only intended to divert that 
amount, or failed for an unreasonable length 
of time to remove the obstructions or adjust 
the grade, they would be limited to the 
amount thus diverted, and plaintiffs would 
be entitled to the residue. 

White v. Todd V. W. Co., 8 Cal. 443. 


101. This court will require a case of very 
palpable mistake or error to be made out, be- 
tore it will overrule the verdict of the jury 
on issue of tact, Joined in an action for the 
diversion of water. 

Brown v. Smith, 10 Cal. 508, 


102. In an action for diverting water from 
plaintiffs ditch, plaintutf and defendants 

| both having ditches supplied from the samme 
stream, the plaintifPs rights bemy prior and 
) paramount, defendants asked the court to 
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instruct the jury, that if defendants had 
brouzht water from foreign sources, and 
emptied it into the streain with the intention 
of taking it out again, they had the right to 
divert the quantity thus emptied in, ‘‘ less 
such amount a3 misht be lost by evaporation, 
and other like causes.” The instruction was 
given, with the explanation that they could 
not so reclaim the water as to diminish the 
quantity to which lei was entitled as 
prior locator: //eid, that the explanation 
was proper, the concluding words of the in- 
struction being too general and indefinite. 
Burnett v. Whitesides, 15 Cal. 35. 
103. In an action to recover damagcs for 
the diversion of the waters of a stream 
from plaintilfs’ mills, an averment as to the 
precise quantity of water required for the 
use of the mills, and to which plaintitts 
claimed to be cntitled, is an immaterial 
averment; and a recovery of damages 
would not establish plaintiffs’ right to the 
exact quantity of water claimed, soas to be 
res guilicata in a subsequent suit. 


McDonald v. B. RK. & A. Co., 15 Cal. 145. 


104. In such action for damages, no issue 
could be taken upon the averinent as to the 
particular quantity of water diverted. — Id. 


105. The owners of a ditch by which the 
waters of a stream have been first appropri- 
aicd are entitled to recover damages for 
injury or luss sustained, caused by dams or 
other obstructions having been erected on 
the stream above the head of the ditch, by 
which the regularity of the flow of its waters 
is so disturbed as to cause actual injury or 
loss to the proprictors of the ditch. 

Natoma Co. v. McCoy, 23 Cal. 490. 


106. On the trial of an action to recover 
such damages, proof that in consequence of 
the irregularity of the tlow of water the 
owners of the ditch have lost their custom- 
ers, is compevent ewdence. Id. 


107. In an action for the wrongful di- 
version of water, where the answer scts up 
more than five years’ continuous adverse 
eee in the defendant, if the plaintiff 

fore resting introduces evidence tending 
to show his possession during the five years, 
and the defendant then introduces evidence 
to sustain the answer, the plaintiff, in re- 
buttal, may introduce evidence to show that 
defendant's possession had not been contin- 
uous, or uninterrupted, or alverse, but he 
can not claim as aright to introduce evi- 
dence to prove the same facts that were 
prove: in iis opening. 

Union W. Co. v. Crary, 25 Cal. 50-4. 

108. A court of equity should not 
license a trespass upon ditch property in 
the mining regions, nor compel the owner to 
exchange the same for another means of con- 
veyance for the water flowing therein. 

Gregory v. Nelson, 41 Cal. 278. 

109. If a plaintiff owns a ditchand right 
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of way for same, by priority of location, a 
court of equity has no power, by its judg- 
ment, to allow the same to be washed 
away for mining purposes, provided an 
aqueduet of sufficient capacity to carry the 
Water is previously built in its place. Td. 
110. If one of two joint owners of a 
flume used for mining purposes brings an 
action to recover damages for an injury to 
the joint property, caused by opening a 
water ditch above the flume, it is error for 
the court toreject evidence that the other 
joint owner gave his consent to having the 

ditch opened. 
Crary v. Campbell, 24 Cal. 634. 


111. The clause of a decree enjoining the 
defendants ‘‘from in any manner interfer- 
ing with the waters of said springs, so as to 
prevent the same, or any part thereof, from 
bowie into Lytle creck,’ only applies to 
defined streams, and does not restrain him 
from availing himself of percolations upon 
his own land, even though he might thereby 
diminish the water which would otherwise 


issue from the springs. 
Hustan v. Leach, 53 Cal. 262. 


COMMISSIONERS AND OVERSEERS 
TO REGULATE WATER-COURSES. 


112. A water commissioner, appointed 
under the act of May 15, 1854, to regulate 
water-courses, ¢tc., las no puwer, as such, 
to repair a water-course or toremove an ob- 
struction from it, 

Pico v. Colimas, 32 Cal. 517. 


113. If an abutment to a bridge is wrong- 
fully built in the channel of a stream, the 
remedy, if any exists, is against him by 
whom the injury was committed. 

Crowell v. Sonoma Co., 25 Cal. 313. 


114. The board of water commissioners 
for San Bernardino county, created under 
the act of February 18, 1864, are merely 
agents selected for the public convenicnee, 
to regulate the distribution of water accord- 
ing to the rights of the parties in interest ; 
but their action in distributing water does 
not prevent the parties from applying to the 
court for, nor the court from granting, relief, 
if to any one is distributed more than his 
just proportion of water. 

Daley v. Cox, 48 Cal. 127. 


WATER COMPANIES. 


115. Unincorporated ditch companies, or- 
ganized for the sale of water to miners and 
others, the stock in which is bought and sold 
at the pleasure of the owners, without con- 
sulting the co-owners, ditter from ordinary 
commercial partnerships. Some of the inci- 
dents of a partnership pertain to such com- 

anies, and some of mere tenancies tn commoa 
ikewise pertain to them. 
McConnell v. Denver, 35 Cal. 365. 
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116. The superintendent or managing 


agent of such company has no authority to 


| 
| 


ley Water Worlss, 48 Cal. 493, it was de- 
cided that the Spring Valley Water Works 


bind the company by a promissory note, | was formed under the general law of 1553, 
given for materials used by the company, | and that its rights, duties, and ob:igatiuns 


unleas the authority to give such note is ex- 
pressly conferred upon him by the company, 
or such cant may be implied from his 
acts recognized by the company with full 
knowledge of the acts at the time of the 
recognition. Id. 


117. A member of such a company has no 
general authority by virtue of such member- 
ship to bind the company by his contracts. 

Id 


118. If an unincorporated ditch company 
duly authorizes its superintendent to give the 
company note for materials before then pur- 
chased by the company, all the members are 
bound by the note, whether they were such 
members when the materials were purchased 
or not. Id. 


119. Where the bed of a water-course, 
extendiny through the farming lands of R., 
is used by K. as a channel to convey the 
waters discharged into it frum his ditch, of 
which it forms a connecting link, such water- 
course Will be considered as part of K.’s 
ditch; and where R.’s lands were injured by 
a deposit of sediment thereon, resulting from 
an overtlow of the water-course, which was 
caused either by the failure of K. to have it 

roperly cleared of impediments, or by turn- 
lng into it a quantity of water which, added 
to the natural waters flowing therein, ex- 
ceeded its capacity to carry the same, K. is 
liable in damayes to R. for such injury. 
Richardson v. Kier, 37 Cal. 263. 

120. As tothe liability of ditch-owners for 
damages done by water discharged or sold 
from ditches, Richardson v. Kier, 34 Cal. 63, 
is aflirmed. Id. 


120a. Thic sale of a ditch used for appro- 
priating water Can not be proved by parol 
evidence. Smith v. O’Hara, 43 Cal. 371. 


121. In a lease from the defendant to the 
plaintiff of the Los Angeles water works, 
if was provided that the plaintiff should not 
dispose of water for purposes of irrigation, 
but should only take from the river the water 
necessary for domestic purposes. The de- 
fendant took water froin the plaintiff ’s pipes 
for the purpose of sprinkling the strects of 
the city; but, during the period that this was 
done, the plaintiff had on hand of the waters 
of Los Angeles river more than sufficient for 
supplying the inhabitants of the city with 
water for domestic purposes. In an action 
by the plaintiif to recover from the dcfend- 
ant the value of the water taken, fed, that 
the plaintiff was only entitled to receive pay 
for water furnished to the inhabitants of the 
city for domestic purposes, and that it had 
no right to the surplus. 

L. A. W. Co. v. Los Angeles, 55 Cal. 176. 


were derived solely from that law. 
S. V. W. W. v. San Francisco, 52 Cal. 111. 


123. In San Francisco v. Spring Valley 
Water Works it was also decided that, bv 
reason of the provisions of the general law of 
18538, there are el ee for which water is 
furnished by the Spring Valley Water Works, 
for which the city and county is bound to 
pay the legal rates. Id. 


124. Also, that the Spring Valley Water 
Works is bound to furnish water to the city 
and county free of charge ‘*in case of iire or 
other great necessity.’ Id. 


125. Primarily, it is the duty of the 
Spring Valley Water Works to furnish io ail 
the inhabitants, the men, women, and chil- 
dren, of the city and county (the rates fixed 
according to law being paid) water for family 
uscs; being water fur driuking, lavation, for 
domestic animals, and for other like domestic 
uses, Id. 


126. For water furnished for such ‘ fam- 
ily uses” to those of the inhabitants to whom 
it is the duty of the city and county to pro- 
vide all or some of the necessaries of life, as 
prisoners and the occupants of charitable and 
educational institutions, the city and couuty 
is bound to pay the rates established in ac- 
cordance with law. Td. 


127. The Spring Valley Water Works are 
not bound to furnish water for any other 
purposes, unless the obligation is imposed 
upon that company by the clause of the stat- 
ute which requires water companies to furnish 
water to the city and county ‘“‘in case of tire 
or other great necessity, free of charge.” Id. 

128. It is the duty of the company to 
furnish water free of charge for fires, and 
this includes the furnishfhy of water free for 
engines and enyine-houses. Id. 


129. Tle water is to be furnished to the 
inhabitants for family uses on payment of 
rates; to the city and county goverument 
free for all purposes for which it may be nec- 
essary and proper in the exercise of iis police 
and governmental functions, being for other 
purposes than the ‘* family uses’ of indi- 
viduals to whom the city and county is un- 
der obligations to furnish water. ld. 

130. The word ‘‘ great” in the statute 
does not qualify the word *‘nesessicy,” so 
as to linit the furnishing of water free to 
vases of rare and casual demands. ld. 

131. Since, by the terms of the statute, 
the corporation is entitled to charge only for 
water supplicd fur ‘family uses,” there is 


‘no gardship in compelling it to farnish the 


city and county, ‘‘to the extent of its 
micans,’’ free of charye, all water necessary 


122. In San Francisco v, Spring Val- | for watering strecis, public squares and 


WATER RIGHTS. 


1559 


parks, for flushing sewers, and for all like 
purposes beneficial to the public, and in aid 
of the health and good yoverninent of the 
people of the city and county. Id. 


132. The power to charge tolls or rates 
for water is a franchise conierred on corpora- 
tions formed under general laws for the 
formation of water companies, and can be 
exercised by a corporation only in the man- 
ner provided for in those laws. 

S. V. W. W. v. Bryant, 52 Cal. 152. 


133. The act of March 1, 1876, ‘‘ to estab- 
lish water rates in the city and county of 
San Francisco,” and the supplemental act of 
April 3, 1876, arc unconstitutional and void, 
in so far as they attempt to provide a mode 
of fixing rates to be charged by corporations 
in San Francisco, differing from the mode 

rovided for other corporations by general 

ws. The S. V. W. W. v. Bryant, 52 Cal. 
132, afiirmed. 

San Francisco v. 8. V. W. W., 53 Cal. 608. 


134. If a corporation contracts with a city 
to supply it with pure fresh water for all 
purposes, except the sprinkling of streets, 
and the contract contains o clause, that if 
any other corporation receives permission to 
furnish the city with water on more favor- 
able tering, tle same terms shall be extended 
to the corporation contracting; and if another 
ed eta is granted more favorable terms, 
and then purchases the rights and franchises 
of the old corporation, it does not thereby 
become bound by the contract, but may sup- 
ply the city on the terms it enjoyed before 
the purchase. Id. 


MINING WATER RIGHTS. 


135. Persons who, under the local cus- 
toms and decisions of the courts in Califor- 
nia, had acyuired a right to the use of water 
in a ditch prior to tlic passage of the act of 
congress of July 26, 1866, acquired by said 
act aright of way and of the ditch through 
which the water was running, over the a 
lic lands, and the subsequent grantees of the 
United States take subject to the casement. 

Broder v. Natoma W. Co., 50 Cal. 621. 


136. The Pacific railroad companies, 
by virtue of the acts of convress of 1862 and 
1864, granting them lands to aid in the con- 
struction of a railroad, did not acquire an 
equity in the land granted which state courts 
are bound to respect, until commissioners, 
appointed under the fourth section of the 
act, certificd that the railroad and telegraph 
line had been completed on a subdivision 
examined by them. Id. 


137. The Pacitic railroad companies, by 
virtue of the acts of congress of 1862 and 
1864, granting them lands, did not acquire a 
right to abate ditches on such lands as a 
nuisance, provided the ditch had acquired a 
right to the use of water which was recog- 


nized by the local customs and decisions of 
the courts prior to the passage of the act of 
conzress of July 26, 1866, granting the right 
of way to ditch-owners over tho public 
lands. Id. 


138. If a ditch for the conveyance of 
water for sale in the mining regions receives 
its supply of water from a stream at its head 
in tho mountains, and extends a number of 
miles down, the water flowing through it the 
whole distance, and the title of the owner to 
the upper half or section of the ditch after- 
wards passcs to one person, and the title to 
the lower half to another, the person who 
acquires the upper half is cntitled to the ex- 
clusive use of the water from the stream at 
the head of the ditch. 

Reynolds v. Hosmer, 51 Cal. 205. 


139. An adverse use must be open and 
as of right, and also peaceable; for if there 
is any act done by the other owners that 
Operates as an interruption, however slight, 
it prevents the acquisition of the right by 
such use. Cave vy. Crafts, 53 Cal. 150. 


140. The act of conyress of July 26, 1866, 
‘‘granting the right of way to ditch and 
canal-owners over the public lands,” con- 
ferred ri;shts to waters appropriated for agri- 
cultural purposes, ana operates to conlirm 
such rights, initiated and maintained prior 
to the passage of the act. Xd. 


141. If a mining company owns a mining 


claim, and buys a water ditch, ‘‘and the 


water rights thereto appertaining,” this 
purchase does not, of itself, constitute the 
ditch and water rights appurtenances of the 
mining claim. Quirk v. Falk, 47 Cal. 453. 


142. If there is a ditch leading out of a 
creek, anda mining company owns the ditch, 
and also owns a mining claim, and uses a 
portion of the creek in working its claim, 
it does not follow that the ditch is an ap- 
purtenance of the mining claim. Id. 

143. The party who buys a mining claim 
and its appurtenances, and who asserts 
that a ditch and its water rights passed to 
him by the conveyance, as appurtenances to 
the claim, must, in order to hold thein as 
such, prove that they were appurtenances. Id. 


144. A decree enjoining the owners of a 
mining claim, situated on a creek below a 
a dani at the head of a ditch, from diverting 
any water from or in any manner interfering 
with the waters of the creek that rise above 
the dam, does not prevent the owners of tho 
mining claim from using the waters of the 
creek which may flow down the same after 
the ditch 1s supplied. 

American Co. v. Bradford, 27 Cal. 360. 


145. The first appropriator of water for 
mining purposes is entitled to have the water 
flow without material interruption in its nat- 
ural channel. He is entitled to the water so 
undiminished in quantity as to leave sufficient 
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to fill his canal or ditch, as it existed at the 
time of subsequent appropriations of the 
stream above him. Any other rule would 
involve an absolute prohibition of the use of 
all water of a stream above any ditch supplied 
by it, in order to preserve the quality of a 
sinall portion taken therefrom. 

B kh. & A. Co. v. N. Y. Co., 8 Cal. 327. 


146. Appropriation and use for a benefi- 
cial purpose are the tests of right to water in 
the inineral regious, while the place and 
character of its use are not such tests. 

Davis v. Gale, 32 Cal. 26. 


147. The prior appropriator of a stream 
of water for mining purposes has a right to 
have the water flow down above the point of 
his appropriation, without interruption or 
diminution in quantity. 

Phenix W. Co. v. Fletcher, 23 Cal. 481. 

148. One who enters upon a stream of 
water above the prior appropriator and erects 
hydraulic works must 50 construct them as 
not to impede the regularity of the flow of the 
water, if its irregular flow would injure the 
first appropriator. Id. 


149. Ainere temporary or trivial irregular- 
ity in the flow of the water, such as does not 
cause actual injury to the prior appropriator 
below, will not be actionable; but ifa sensible 
or positive injury be caused, such as would 
diminish the value of the water right, an 
action will lie, not only to recover damages, 
but to enjoin the future commission of the 
wrong. Id. 


150. The construction of a reservoir 
across the bed of a ravine, for the purpose of 
collecting the water flowing down the same, 
to be used in irrigating a garden, or fruit 
trees, gives to the party constructing the same 
a vested right of property in the reservoir, 
and the right to have the water flow into the 
same, of which he can not be divested by 
persons subsequently entering for mining pur- 
poses; and a court of equity will enjoin 
miners thus entcring, from injuring the res- 
ervoir, or diverting the water therefrom. 

Rupley v. Welch, 23 Cal. 452. 

151. As between ditch-owners and miners 
using the waters of a stream in the mineral 
revion for mining purposes, the law does not 
tolerate any injury by one to the prior rights 
of the other. Hill v. Smith, 27 Cal. 476. 

152. In controversiesin the mining regions 
between the prior and subsequent appropri- 
ators of water, the question to be determined 
is, Has the use and enjoyment of the water, 
for the purposes for which the first appropri- 
ator claims it, been impaired by the acts of 
the subsequent claimant ¢ Id. 

153. The mere change in the use of 
water from one mining locality to another 
does not forfeit the right. 

Maeris v. Bicknell, 7 Cal. 261. 


Clear creek and duga ditch for some dis- 
tanco along its bank, by means of which all 
the waters of the stream were diverted and 
returned to the creek at a point half a mile 
below. The object of the diversion was to 
drain the channel of the stream below the 
dam and supply water for working a tract of 
mining claims owned by plaintiffs in the bed 
ofthe stream. Subsequently defendants dug 
a, ditch at a point above, through which they 
diverted the waters of the same stream for 
general mining purposes. Still later, plaint- 
itis extended their ditch to other minin 
points and to agricultural land below, an 
used the water for mining and irrigating at 
these latter places. In an action by plaint- 
iffs to recover for injuries occasioned by the 
diversion of defendants to the use of the 
water at the latter points to which plaint- 
iff's ditch had been extended: Held, that the 
prior right of plaintiffs was limited to the use 
of the water for working their original claims 
in the bed of the stream; that as to the sur- 
plus above what was required for that par- 
ticular purpose, defendants’ right was par- 
amount; and that plaintifts could not recover. 
McKinney v. Smith, 21 Cal. 374. 
155. In an action involving the right to 
and extent of a water privilege claimed by 
plaintiffs under an alleged appropriation by 
a number of copartners, defendants, to limit 
the extent of the appropriation, otfered in 
evidence a paper, purporting to be a copy 
of the original locating notice of the co- 
partners and without direct proof of its ex- 
ecution, showed that it was prepared with a 
knowledge of some of the partners, and was 
seen as a posted notice by a portion of them 
at the point of diversion and about the time 
the work was commenced, and that its I- 
tion was such that it must probably have 
been seen by all: //eld, that upon this proof 
the paper was admissible as part of the res 
geste. Id. 


MISCELLANEOUS DECISIONS. 


156. The deterioration in the quality of 
the water, by reason of being used for min- 
ing purposes, before it reaches the ditch of 
the prior locator, must be deemed damnum 
absque tnjuria, 

bh. 2. & A. Co. v. N. Y. Co., 8 Cal. 327. 


157. Where a large number of persons are 
mining on asmall stream, and each deteri- 
orates tho water a little, so that the com- 
bined acts of all render the water unfit for 
use, each can not successfully defend an 
action on the ground that his act alone did 
not materially affect the water. 

lil v. Smith, 32 Cal. 166. 

158. Suit by plaintiffs as prior appropri- 
ators of the water of Middle Yuba river, for 
damming up and diverting the water of three 
lakes situated oue above the other, opening 


154. Plaintiffs constructed a dam across | into cach other, and discharging their water 


~ 
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into the Middle Yuba river through the same 
channel, which is about a mile long, and is 
called ‘‘lake stream.” The quantity of water 
varies with the seasons. Sometimes the 
stream isa torrent, and somctiines it is al- 
most or quite dry. Defendants, to create a 
supply for their ditch during the summer, 
erected a dam at the outlet of each lake, con- 
verting it into a sort of reservoir, from which 
the water was drawn as needed, contending 
that the circumstances justilied the erection 
of the dams, and that the great value of the 
lakes as reservoirs justified the injuries re- 
sulting to plaintiffs: He/d, that there is no 
law for such position; that if the injuries to 
plaintiffs were trivial, they would be dam- 
num absque injuria, but that the legal cig 
riority of conflicting rights can not be de- 
termined by a comparison of their value. 
Weaver v. Eureka Lake Co., 15 Cal. 271. 


159. Water, when collected in reservoirs 
or pipes, and thus separated from the orig- 
source of supply, is personal property, 
and is as much the subject of sale, an article 
of commerce, as ey goods and mer- 
chandise. Engaging in the business of fur- 
nishing it to the inhabitants of a city for 
equivalent considerations to be received is 
engaging in ‘‘a species of trade or commerce” 
Within the meaning of the corporation act of 
1853. Ice companies organized to furnish 
the inhabitants of a city with ice, and gas 
compames organized to furnish them with 
gas, and the company in question organized 
to supply them with water, all stand upon 
the same footing. They are engaged ‘‘in a 
species of trade or commerce,” though not in 
the technical acceptation of the terms ‘‘trad- 
ing ” or ‘‘ commercial corporations.” 
Heyneman v. Blake, 19 Cal. 579. 


160. There is no doubt that the ditch- 
owners would be responsible for wanton in- 
jury or gross negligence, but they are not 
iable for a mere accidental injury, where no 
neglicence is shown, toa miner locating alon 
the line subsequent to the construction o 
the ditch. 

Tenney v. Miner’s Ditch Co., 7 Cal. 335. 


161. The owner of a ditch is bound to use 
that degree of care and caution in its con- 
struction and management, to prevent injury 
to others, which ordinarily prudent men use 
in like instances, when the risk is their own. 

Wolf v. St. L. Co., 10 Cal. 541. 


162. Flumes constructed at different parts 
of the line of a ditch can not change the 
general character of the work as an excava- 
tion. Such flumes are mere connecting links 
of the ditch over ravines and gulches, and 
the whole work must be regarded as a ditch. 

Ellison v. Jackson W. Co., 12 Cal. 542. 


163. If the owner of a ditch is entitled 
to all the water flowing down the stream 
where the ditch starts out, other parties hav- 


ing ditches on the same stream can not com- 
plain of its enlargement. ‘ 
James v. Williams, 31 Cal. 211. 


164. A ditch-owner may only adopt a 
ravine, which is also a natural water-coursce, 
as a part of his line of ditch, to the extent 
of the capacity of his ditch to convey water. 
If an injury result from au overtlow of the 
water of such ravine, not occasioned by its 
use as part of such ditch, the ditch-owner 
will not be responsible therefor. 

Richardson v. Kier, 34 Cal. 63. 


ABANDONMENT, 17, | Nuisance, 2, 3, 11, 
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WHARF AND WHARFAGE. 


WHARF AND WHARFAGE. 


1. WHARVES. 
9. WHARFAGE. 


WHARVES. 

L. A wharf company is bound to keep its 
wharf ina proper condition, and it is liable 
for losses sustained by reasun of its neglect 
to do so. 

Trim v. Vallejo St. Co., 7 Cal. 253. 


2. It does not follow as a legal conclusion 
that a wharf erected below high-water mark 
in tide waters and upon the soil there- 
under belonging to the state, is a public 
nuisance, or an injury tocommerce and navi- 
gation. Whether such wharf is a public 
nuisance is a question of fact. 

Peopie v. Davidson, 30 Cal. 379. 

3. If a wharf is erected in the tide waters 
and upon soil belonging to the state, with- 
out a license from tle state, it will belong 
to the state, and possession of the land and 
wharf, if withheld, can be recovered in eject- 
ment by the state. Id. 

4. The owner of a lot on the water front 
of San Francisco has no right, without a 
license, to Wharf out from his own land into 
the bay. 

Dana v. Jackson St. Co., 31 Cal. 118. 


5S. At common law a riparian proprictor 
on navigable water has no right to wharf out 
against his own land. Id. 


6. An application to the board of super- 
visors for a franchise to construct a wharf 
in accordance with the provisions of the act 
ot March 1, 1870, must particularly describe 
the locality of the wharf. 

Templeton v. Coburn, 48 Cal. 563. 


7. If a wharf is constructed over the land 
of a riparian apa as et extending beyond 
low-water mark into deep water, he can not 
maintain ejectment for that part of the 
wharf extending beyoud low-water mark into 
the ocean. Coburn v. Ames, 52 Cal. 385. 


8. The state may maintain ejectment for 
a wharf constructed without authority be- 
yond low-water mark. 


WHARFAGE. 


9. A mere right to collect wharfage and 
duckave for a certain term of years is 
neither real estate nor personal property, but 
a franchise, or incor, -oreal hercditament, an 
uncertain profit issuing out of the realty. 

De Witt v. Hays, 2 Cal. 463. 

10. The term wharfage is applied to a 
charge for landing goods, whether upon an 
artificial erection or a natural landing. 

Sucramcnto v. New World, 4 Cal. 41. 


Ll. An action for wharfage may be main- 
tained, although the law imposing it speaks 
only in terms of a charge for ‘‘ arrivals.” 

Sacramento vy. Confidence, 4 Cal. 45. 


12. The proprietor of a wharf may insist 
on compensativun for the use made of his 
wharf above the line of low water, but no 
compengation can be claimed for that 
part of the wharf below the line of low 
water. Gunter v. Geary, 1 Cul. 42. 

13. Dockage is collected to assist in de- 
fraying the expense of dredging; and under 
the lease from the state harbor commissioners 
to the defendant (made under the act of 
April 4, 1870, stats. 1870, p. 79%), by the 
terms of which the defendant is to do all 
the dredging at its dock, the former have 
not the right to collect dockave fees for 
vessels engaged in the defendant's business, 
landing at its wharf; but the latter may, 
under contract with such vessels, collect 
such fees. 


People v. S. F. Gas Co., 54 Cal. 248. 


14. The rate of toll prescribed by the 
state harbor commissioners for cual is ten 
cents per ton, but a reduced rate is ellowed 
for merchandise landed upon wharves, and 
taken thence in lighters or other vessels, or 
warehoused without drayage. Defendants’ 
coal was removed from their wharf by cars 
run upon a railway supported by timbers 
resting upon the wharf: A/e/d, in an action 
for tlic tolls, that the difference betwcen the 
two rates was intended to cover the wear 
and tear of wharves by the passave of loaded 
means of conveyance, whether wayons, drays, 
or cars; and that the defendant (who was 
bound, by the terms of its lease fiom the 
harbor cuminissioners, to pay the same rates 
as are charged at other wharve..) was not 
entitled to tiie reduction. 

Soule v. S. F. Gas Co., 54 Cal. 241. 
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WHO MAY MAKE A WILL. 


1. Where a last will and testament was 
executed, on the nineteenth day of Septem- 
ber, 1546, by a Mexican citizen of California, 
before the judge (juez) of the place, who cer- 
tified at the foot of the will that the testator 
was possessed of his entire judgment and un- 
derstanding, and retained his perfect mem- 
ory: Held, that it was incumbent on the per- 
son contesting the validity of the will to 
establish that tho testator was not of sound 
moind and disposing memory. 

Panaud v. Jones, 1 Cal. 488. 

2. In the state there is no limitation upon 
the power of disposition by will. 

Norris v. Harris, 15 Cal. 226. 


EXECUTION OF. 


3. A will is valid, although one of the 
three subscribing witnesses was alcalde 
of the place. Panaud v. Jones, 1 Cal. 485. 


4. Where a will was attested by two wit- 
nesses, an‘ made before a person who was a 
sindicv: ffeld, the fact that such person 
signet the instrument as sindico did not the 
less render him a witness. 

Tevis v. Pilcher, 10 Cal. 465. 


5. The fact that a will was begun on one 
day and finished several days afterwards is, 
it secms, no ground for invalidating the wiil 
under the Mexican law. 

Castro v. Castro, 6 Cal. 158. 


6. The strictness of the rules of the civil 
law requiring five, or at least three, wit- 
nesses to a will, was relaxed expressly in 
favor of remote districts, an:l by the customs 
of California, under the Mexican rule, which 
have the force of law, two witnesses were 
suflicient to a wiil. Id. 


7. A will only becomes executed on the 
death of the testator, and therefore this con- 
struction «does not affect wills made before 
the naa of the statute, where the testa- 
tor did not die till after its passage. 

Grimes’ [state v. Norris, 6 Cal. 621. 


8. The principal beneficiary under a will 
was a partner of the testator, at tho time of 
the testator’s death and for many years pre- 
vious: /feld, that this did not, per se, raise a 
presumption of undue influence, 

Estate of Lrooks, 54 Cal. 471. 

9. The testator, soon after the execution 
of the will, told the proponent that he would 
come day tell him what he wished to have 
him do with some of his property; and before 
his death, directed him to pay certain per- 
gons and charitable institutions certain sums: 
Hell, that, while, ina proper case, the courts 
would compel a devisee to carry out such 
directions, the fact of such directions hav- 
ing been given and assented to was not evi- 
dence that the execution of the will was pro- 
cured by undue influence. Id. 


-10. The name of oa testatrix was sub- 
scribed to the will by one of the subscrib- 
ing witnesse3, and she declared the docn- 
ment to be her will in the presence and hear- 
ing of the witnesses, who subscribed their 
names at her request, and in her presence, 
and in the presence of each other: //eld, to 
be a sufficient execution. 

[Estate of Toomes, 54 Cal. 509. 


Ll. If the probating of a will is contested 
on the ground that its execution was ob- 
tained by undue influence, evidence that 
the testator was intoxicated when 15 wa3 ex- 
ecuted is admissible in connection with 
other circumstances tou show “undue influ- 
ence;”’ and if such testimony is introduced, 
the court can not take away from the jury 
the right to find on the issue. 

Estate of Cunningham, 52 Cal. 465. 

12. Upon the contest of a will by ono of 
two children of the testator who hal been 
excluded from its provisions, the contestant 
introduced evilence tendinz to show taat the 
testator executed the will under undug in. 
fluence, and a witness of proponent in re- 
ply testiltied that by direction of tie testator 
he made a draft of his will, and thet upon 
reading it to him, the tescator objected to 
the names of ths contestant and the other ex- 
cluded child, and said he would not have 
thein in, waich testimony was, upon the 
motion of contestant, stricken oat: J/ed, 
that the declarations of the testator, if 
made, constituted part of the res geste, and 
that the court erred in excluding tliem. 

Nelson v. McClanahan, 55 Cal. 308. 

13. Declarations made by the testator 
in his will are competent evidence after his 
death, tending to pore his marriage and the 
legitimacy of Is children, in acase where the 
persons so declared his wife and children are 
the devisees. Pearson v. Pearson, 46 Cal. 610. 


14. Such declarations being competent 
evidence, and admitted without objection, 
in the absence of contradictory evidences, 
prove such inarriage and lezitimacy, aad are 
not to be disrezarded because the wife and 
witnesses of the marriage are living and 
might have been called. Id. 


VALIDITY AND CONSTRUCTION OF. 


15. A will having been once admitted to 
robate, must, so long as the probate stands, 
ine recognized and admitted in all courts to 
be valid. State v. McGlynn, 20 Cal. 255. 
16. The same instrument may operate 
both as a conveyance and asa will or de- 
vise in regard to ditferent pieces of property. 
Adams v. Lansing, 17 Cal. 629. 
17. A will is regarded by the courts of 
England and the United States as a convey- 
ance, and takes effect as a deed on proof of 
its execution, unless there be some express 
statute requiring it to be probated. 
Castro v. Castro, 6 Cal. 158. 
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18. Where a testator, in his will, pro- 
vided that, *‘ before any distribution be made, 
there shall be parted out from the neat stock, 
Which at my decease may he found, one 
thousand four hundred heal of large cattle, 
Which shall be sold by my executors, and 
their product shall be invested by them ac- 
cording to the instructions which I have 
given to them, of the fulfillment whereof 
they shall have to give account to God alone;” 
and, ‘‘I declare that, besides what has been 
already expressed, I mado a secret bequest 
to my said son Joaquin, which my executors 
shall give hin to understand, according to 
my instructions, when they may deem it 
convenient; ” and the executors, in obedience 
to an order of court, answered that the in- 
structions given them were verbal, and to the 
effect that this clause of the will referred to 
a son of tle testator; that they were to give 
these cattle to this son if and when they saw 
fit, and that the obligation so to do was 
merely inoral: //cld, that the son has noclaim 
upon the estate which he or his creditors can 
enforce; thatit is aim ere matter of conscience, 
and not a lezal obligation. 

Sparks v. De la Guerra, 18 Cal. 676. 


19. Where a testator had precisely or- 
dained in what way his property was to be 
disposed of, and what duties the executors 
were to perform: //e/d, that the will was valid, 
notwithstanding one of the three subscribing 
witnesses was nained in the will as one of 
the two executors, he not being named as 
hcir or legatee, nor empowered to institute an 
heir, nor vested with any discretion in re- 
spect to the disposition of the estate; and 
held, further, that such executor was compe- 
tent as a witness to testify in support of the 
wil. Panaud vy. Jones, 1 Cal. 483. 


20. The will of a testator dying before the 
organization of the state government did not 
require to be probated under the then exist- 
ing laws. Grimes’ state v. Norris, 6 Cal.621. 


21. Our statute of wills not only fails to 
require the probate of wills executed before 
its passage, but it must from its terms be 
concluded that the Jevislature actually in- 
tended to exclude such wills from the opera- 
tion of the statute altogether, leaving their 
validity to depend upon the laws under which 
they were made, and not disturbing rights 
which had grown up under the former sys- 
tein. Id. 


22. In England, it is well scttled by a long 
series of decisions, that the comprehensive 
jurisdiction exercised by courts of chancery, 
In setting aside instruments obtained by fraud 
does not extend to wills, and that those courts 
have no power to determine the validity of a 
will of either personal or real property. 

State v. McGlynn, 20 Cal. 233. 

23. Courts of chancery in England, in 
their cfforts to defeat fraudulent practices, 
have in some cases deprived parties of the 


bencfit of the fraudulent will, by decreeing 
that such parties should hold the property 
under their will in trust for the parties who 
would have been entitled to it if such will 
had not been probated; but in all such cases 
they have disclaimed any power to set aside 
the will or the probate. Id. 


24. Under the provisions of section 17 of 
the ‘‘act concerning wills,” parol evidence 
is not admissible to show that a testator, 
who by his will devised his whole estate to 
his wife without mentioning his children 
therein, intentionally omitted to make any 
provision for his children; but to render an 
exclusion of tho latter effectual, the evidence 
that the testator intended to do so must be 
furnished by the will itself. 

Estate of Garraud, 35 Cal. 336. 


25. If a word in a will is repugnant to 
the clear intention manifested in other parts 
of the instrument, it may be regarde:l as sur- 
plusage, or restricted in its application. 

Estate of Wood, 36 Cal. 75. 

26. The following instrument, ‘‘I wish 
five thousand dollars to go to John C. Cole, 
in the event of my dying intestate, and tue 
balance of my property to go to Kobert 
Beatie, to be disposed of by him as his judg- 
ment may dictate,” if properly executed and 
witnessed, is testamentary in its character, 
and is a will. Id. 


27. The testator charged the bequest of 
his estate with the ‘‘support and education” 
of a minor illegitimate cluid, without naming 
any amount therefor. It was Ar/d, that, in 
determining what should bo the style and 
manner of cducation and support, the con- 
clusion must be arrived at by reference to 
the will, and on a fair and just interpreta- 
tion of its provisions, considering all the cir- 
cumstances which surrounded the testator, 
and the motives which probably actuated 
him. William v. McDougall, 39 Cal. SO. 


28. The construction of a devise, like 
that of a contract in writing, is always a mat- 
ter of law, and is, therefore, never to be 
submitted to a jury. 

Bruck v. Tucker, 42 Cal. 346. 


29. Where a devisor, having but one flour 
mill, made a devise in these words: ‘*To my 
daughter, Lolita, the flour mill, with the 
land appertaining thereto—a half leacue, 
more or less:” //eld, that the language was 
sufficiently accurate in expression and certain 
in its application to be the subject of the de- 
vise, dd. 

30. A purpose by a hushand to attempt 
the disposition by will of the wife’s half of 
the common property is not to be readily 
inferred, and especially not where the words 
employed may have their fair and natural im- 
port by applying them only to that moiety of 
which he has the testamentary disposition. 

Estate of Silvey, 42 Cal. 210. 
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31. Where a husband, having only com. 
mon property, left a will devising all his 
estate to his wife for life, and after her death 
to be equally divided between the children: 
Meld, that she was entitled to one half of the 
property absolutely in her own right, and to 
a life estate in the other half under the Bon 

Id. 

32. Where a testator, in disposing of his 
property, used the expression, ‘‘to my chil- 

en,” and procecded to name them, and the 
portion devised to each, but omitted any 
special mention of a devise to the children of 
a‘ deceased daughter: //eld, that the use of 
the word ‘‘children” did not indicate a de- 
liberate purpose to exclude the children of a 
deceased daughter, and that, under section 17 
uf the statute of wills, they were entitled to 
a full share of the estate, as if the deceased 
had dicd intestate. 

Estate of Utz, 43 Cal 200. 


33. If the testator, in his will, devise his 
property to his grandson, the son of his de- 
ceased son, and the testator has children liv- 
ing, it does not show as matter of construc- 
tion of the will that his children were brought 
to his recollection, and that his omission to 
provide for them in his will was intentional. 

Bush v. Lindsey, 44 Cal. 121. 


34. A will which declares that the testa- 
tor’s lands are for the benefit and property 
of the testator’s daughter, Dolores, and of 
the sons of a deceased son, Domingo, and 
then declares, that whereas the widow of a 
deceased son, Jose Maria, has a house on a 
portion of the land called ‘‘Chino,” that it is 
the will of the testator that she be permitted 
to remain in permanency in her house, with 
liberty to raise her cattle and cultivate it, 

asses the fee to Dolures and the sons of 
omingo, subject to au estate for life in the 
widow of Jose Maria, to the part called 
** Chino.” Bernal v. Wade, 46 Cal. 663. 


35. A will made in Texas, operating upon 
roperty there situated, must be interpreted 
y the law of that state. To that law ref- 

erence must be had to determine the capacity 
of the testator, the extent of his power of 
disposition, and the conditions upon which 
the power of alienation vested in the guardian 
of his children, appointed by the will, is to 
exercised. Norris v. Harris, 15 Cal. 226. 


36. In the absence of proof as to the laws 
of Texas, the courts of this state, in inter- 
preting a will made in that state, will pre- 
sume its laws to be in accordance with the 
laws of California. Id. 

37. R. died, leaving property, principally 
cash, in California, aa also real estate in 
Nevada; and by his will, after inaking cer- 
tain money legacies, directed his executors 
to deposit in some bank or other secure place 
in San Francisco, all rents from the property 
in Nevada, and all the rents and profits de- 


1565 


should be applied to the payment of an an- 
nuity to his mother, and to the cducation of 
certain nephews and nieces; and devised and 
bequeathed the residue of his estate to his 
nephews and nieces generally: (/efd, that 
the intention of the testator was that the 
money legacies should look tirst to the Cali- 
fornia assets for payment, and that the pro- 
ceeds of the Nevada property should, at 
least for the present, be reserved for the an- 
nuity and the education of the nephews and 
nieces. Estate of Radovich, 54 Cal. 5-40. 


38. The word ‘‘money,”’ used in making 
a devise in a will, wil be construed to in- 
clude both personal and real property, if it 
appears from the context, and on the face of 
the instrument, that such was the intention 
of the testator. Estate of Miller, 48 Cal. 165. 


39. C., in his will, devised a portion of 
his property to trustees in trust, to be held 
and managed for the benefit of a son, in such 
manner as the trustees should judye for the 
interest of the son; and to pay over to the 
son such part of the income as they might 
think best, until he arrived at the age of 
thirty years, and then, if they thought he 
possessed such habits of prudence ani econ- 
omy as to render it proper, to transfer it to 
him, but otherwise to retain it in trust, and 
still manage it for his benetit; and at his 
decease, if still in their hands, to transfer it 
to his heirs: //eld, that the son, by the 
devise, took nointerest in the property which 
he could assert in an action ayvainst the 
trustecs, even after he arrived at the age of 
thirty years, and that the title to the prop- 
erty vested in the trustecs. 

Cutter v. Hardy, 48 Cal. 568. 


40. Held, further, that the trust was valid 
in law, and that its duration could not ex- 
tend beyond the life-time of the son, and 
might terminate sooner, if, in the opinion of 
the trustees, it was prudent to trauster the 
property to the devisee. Id. 


41. A will, made before the present codes 
took effect, is to be construed under the stat- 
utes in force at the time it was mace. 

Estate of Pfuelb, 48 Cal. 643. 


42. The word ‘‘relation,” in the statute, 
providing that a devise to a relation shall 
not lapse by the death of the devisee during 
the life-time of the testator, if the devisee 
leaves lineal descendants, includes only re- 


lations by blood, and not by attinity. Id. 


43. Courts of probate have exclusive 
jurisdiction of matters relating to the proof 
of wills; and before a will can be read in evi- 
dence in support of a title under it, the party 
secking to introduce it must show that at has 
been regularly probated. 

Castro v. Richardson, 18 Cal. 478. 


44. A will is not a conveyance within 
the provisions of the act concerning convey- 


rived from his estate, and that the same. ances, which can be read in evidence upon 
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the certificate of proof, or of acknowledg- 
ment by a notary. 
Carpentier v. Gardincr, 29 Cal. 160. 


45. A will which devises a certain num- 
ber of cattle and sheep, and also bequeaths 
to the devisee the mght, during his natural 
life, to pasture cattle and sheep on land of 
the testator devised to another, is to be con- 
strued as giving to the devisee the rizht to 
graze on the land, during his life, the num- 
ber of catile and sheep bequeathed, even if 
not the identical live stock bequeathed. 

Welch v. Huse, 49 Cal. 506. 


46. Wills are to be liberally construed 
so as to effectuate the intention of the tes- 
tator. Id. 


47. Parol testimony will be received for 
the purpose of show'ng whether an in- 
strument propounded as a will, which is 
not upon its face testamentary in its char- 
acter, is such; and if it appears from the 
surrounding circumstances that the instru- 
ment was intended to be testamentary, the 
court will vive etiect to the intention, and 
in such case the particular form of the in- 
strument is immaterial. 

Clarke v. Ransom, 50 Cal. 5935. 


48. Under the foregoing rule, the follow- 
ing instrument held to be testamentary in 
its character and admitted to probate: 
**Dear old Nance: I wish to give you my 
watch, two shawls, and also tive thousand 
dollars. Your old friend, E. A. Gordon.” Id. 


49. It is not necessary that a second will, 
altering a former one, should state in 
terms that it is intended thereby to alter 
such former will. 


50. A decedent who has left an instru- 
ment in writing, entitled to probate as his 
last willand tesiament, did not die intestate 
within the meaning of section 1365 of the 
code of procedure. 

Kstate of Barton, 52 Cal. 538. 

S1. If an instrument in writing is in- 
tended as a last will and testament, although 
it docs not name an executor, this is not 
essential to its validity as a will. Id. 


WHAT PASSES BY. 


52. If the testator in his life-time con- 
veysor contracts to convey a part of a tract 
of land devised by him, the will, upon his 
dcath, operates only upon so much of the 
land as legally and equitably belonged to him 
at his death. Bruck v. Tucker, 32 Cal. 425. 


53. A specific bequest of personal prop- 
erty is the bequest of a particular thing or 
money specitied and distinguished from all 
others of the same kind, as of a horse, or 
money in purse. 

Estate of Woodworth, 31 Cal. 595. 


54. A bequest of ‘fall my personal estate 


* + 


*" ig not a specific bequest, and under ; 
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the common law such bequest would not 
discharve the personalty from being applied 
to the payment of the debts. Id. 


55. If by the terms of a will the estate is 
devised to A., to have and to hold during 
his life-time, and then go to his heirs; if the 
word ‘‘heirs”” is used in a general sense to 
indicate those to whom by law the pruperty 
would pass by descent, and not in a special 
or restrictive sense to designate certain par- 
ticular individuals, the whole estate vests in 
A. in fee simple, notwithstanding the lan- 
guage of the will limits him to a life estate 

Norris v. Hensley, 27 Cal. 39. 


56. The following was the languace of the 
bequest in the will: ‘‘ I bequeath to Dr. Van 
Canaghen one third of my property on Cal- 
ifornia street, and one third to my son, and 
one third to my brother, each and all of them 
to have and to hold their life-time, and then 
to go to their heirs and assigns. But never 
to sell:” Held, that by the terms of the will, 
the three devisees named took a fee-simple 
estate in the property devised. d. 


57. If the testator devises his ‘‘ flour mill, 
with the land pertaining thereto, a half 
league, more or lcss,” and he owns a large 
tract of land around the mill, and there is no 
inclosure around the mill, and no portion of 
it has any special relation to the business 
carried on at the mill, the entire tract of 
land passes by the will to the devisee, upon 
the death of the testator. 

Bruck v. Tucker, 32 Cal. 425. 


58. If the whole tract of land around the 
mill which belongs to the testator in such 
casc is less than half a league, it will be as- 
sumed that he intended to give the whole 
tract. Id. 


S9. Under the common law every devise of 
real estate was rezarded as specific. Under 
the statutes of California, a devise of real es- 
tate may be general. 

Estate of Woodworth, 31 Cal. 595. 

60. A devise of all the real estate of 
which the testator may die seised, made in 
pursuance of the provisions of section 22 of 
the act of the state of California, concerning 
wills, is a general, not a specific, devise. Id. 

61. Where a devise was made ‘‘to my 
youngest dauchter, Margaret Utz, and to 
her children:” //:/d, that Margaret's chil- 
dren became devisees as well as herself, and 
that the devise passed an estate in common 
to all. Estate of Utz, 43 Cal. 201. 


62. The ‘“‘rule in Shelley’s case,” when 
apyilied to wills, is contined to cases in which, 
after a freehold is devised to one, the re- 
mainder is to goin terms to the ‘‘heirs” of 
the first taker, and docs not apply to a de- 
vise to a mother and to her “children.” Id, 

63. Where a devise was made ‘‘to Mar- 
gavet Utz and to her children,” on condi- 
tion that Margaret would take care of the 
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testator curing his life-time, which she did: 
Held, thes there was nothing in the condi- 
tion to show an intention on the part of the 
testator that Margaret alone should have the 
benctit of the devise. Id. 


63a. A devise in a will made to executors 
in trust for heirs, of all the testator’s prop- 
erty, real and personal, wheresoever situ- 
ated, includes the homestead of the testa- 
tor and his family. 
Etcheborne v. Auzerais, 45 Cal. 121. 


64. A wiil, in which the testator devises 
his lands to his executors, nominated in the 
will, to be held by them in trust for pur- 
named in the will, gives the fec of the 

nd to the executors to be thus held in 
trust. Estate of Delancy, 49 Cal. 76. 


65. If the testator devises all his lands to 
his executor ia trust, and makes provision 
in the will for the support of his wife, and 
she renounces her rights under the will, and 
the probate court sets off to her an undivided 
one half of the property, because it was com- 
mon property, this does not extinguish the 
trusts declared in the will, nor divest the 
executor of the fee in the remuining portion 
of the property. Id. 


66. If the will directs the executor to sell 
the real estate left by the testator, he may 
sell without procuring an order of sale 
from the probate court. Id. 


67. The testator, when he devises his 
lands in trust, may nominate the trustee, or 
any other person his cxecutor, and if he de- 
vises the lands to the same person that he 
appoints executor, the executor will take and 
hold the lands iu the same manner and ca- 
pacity that a trustec would. Id. 


68. In an action to quiet title, the answer 
allesed that the plaintitis father died scised 
of the land in controversy, and of another 
tract, and by his will devised the latter to 
the plaintiff, and the former to other chil- 
dren, one of whom conveyed to the defend- 
ant; that, under a decrec of distribution, the 
land devised to plaintiff was assigned to 
him, and that he accepted the same: /Teld, 
upon the facts alleged, that the plaintiff was 
estopped by the decree from claiming the 
property in controversy; and held, further, 
that the defense was well pleaded, though 
the answer alleged that both the land de- 
vised to the plamtiff, and the land claimed 
by him in opposition to the will, were the 
property of the testator. 

Nve v. Splivalo, 54 Cal. 207. 


POWERS CONTAINED IN. 


69. The husband has not the power by 
@ Jast will and testament to dispose of the 
Wire's interest and estate in the common prop- 
erty. Morrison v. Bowman, 29 Cal. 337. 


70. A will which express!y empowers an 
exccutor to sell land, without any reference 


to the probate court, is like a power of at- 
torney, and is to be consulted as the source 
of power to convey. 

Larco v. Casaneuava, 30 Cal. 560. 


71. When the testator in his will directs 
his executor, within onc year aiter his de- 
cease, to sell his real estate, the proceeds to 
be disposed of upon certain trusts, the power 
to sell is not limited tv one year, but may 
be exercised after that time, unless there are 
express words in the will showing the inten- 
tion of the testator to thus limit the exercise 
of the power. 

Kidwell v. Brummagim, 32 Cal. 436. 


72. If the testator devises his real estate 
to his children, and, in his wiil, appoints an 
executor to whom he gives full power to sell 
his real estate, the exccutor does not hold 
the title to such real estate in trust for the 
devisees. Auzguisola v. Arnaz, 51 Cal. 435. 


ELECTION AND ACCEPTANCE UNDER. 


73. Though a testator has not the power 
to dispose of the property cf another person 
by his will, still if he undertakes so to do, 
and such person accepts a bequest or devise 
under the will, such acceptance is a con- 
firmation of the testamentary dispositions 
of the testator. 

Morrison v. Bowman, 29 Cal. 337. 


74. A will by which interests in real estate 
were devised to certain infants, provided 
that the devisees might each ‘ take out” 
onc half of his share when he should come of 
age; and the other half not until all the other 
children should come of age; and it was ob- 
jected to the validity of a sale made by the 
guardian of the devisees, under order cf the 
probate court, that the above provision of the 
will so controlled the disposition of the prop- 


erty, that it was not the subject of sale by the 


guardian: Held, that whatever eflect this 
provision might have in controlling the use 
of the property, the title to it, the estate of 
the devisees vested in them upon the death 
of the testator, and this estate was the sub- 
ject of sale under the provisions of the 
statute, and the effect of its sale was to 
transfer whatever estate the wards had to 
the purchaser. Fitch v. Miller, 20 Cal. 352. 


75. If the husband, by his will, under- 
takes to dispose of the wife’s half of the 
common property, as well as his own, to 
her and others, and she elects to accept the 
benefits intended and provided for her by 
the will, she thereby becomes divested of 
her title in and to the undivided half of the 
common property, provided an assertion of 
her community right and interest would 
necessarily defcat the objects of the will. 

Morrison v. Bowman, 29 Cal. 337. 

76. If, by a just construction of the will, 
it appears that the testator did not intend to 
dispose of his wife’s share of the common 


1568 


WILLS. 


property, her acceptance of a bequest or de- 
vise thder the wil will not operate as an 
election to relinquish her right to one half 
of the common property. Id. 


77. If a marricd man, by will, devises his 
real estate to his wife, and the same is 
community property, and there is nothing 
on the face of the will to show that he in- 
tends to devise more than the undivided 
half which is subject to his testamentary 
disposition, and, after the death of the testa- 
tor, the executor, under a power of sale in 
the will. and in ignorance of the law which 
allows the wife to inherit one half of the 
community property, sells and conveys the 
right of the testator to all the land, and the 
purchaser, also in ignorance of the law, 
supposes he is buying the entire property, 
and the wife, also in ignorance of the law, 
receives the purchase moncy, she doves not 
thereby waive her right to the undivided 
half of the property which the statute per- 
mits her to inherit. 

King v. Lagrange, 50 Cal. 328. 


78. In such case there is no alternative by 
which the widow is required to elect whether 
she will take under the will, or repudiate it 
and claim her inheritance under the statute. 


Id. 


79. The essence of cither an election or 
ratification is that it was done with full 
knowledge of the party’s right. Id. 


80. The surviving wife, by acting and tak- 
ing under the will in this case, will not be 
deemed to have renounced her rights in the 
common property. 


Estate of Frey, 52 Cal. 658. 


81. If a testator undertakes to dispose of 
the property of a third person, and such 
person accepts a bequest or devise under the 
will, such acceptance is a confirmation of the 
disposition by the will; for a ila can not 
accept a benefit under a will, and at the 
same time reject it, by asserting, in opposi- 
tion to it, his own inconsistent proprietary 


rights. Noe v. Splivalo, 54 Cal. 207. 


CODICIL. 


82. The codicil to a will operates as a 
republication of the will, and the two are to 
be regarded as forming but one instrument, 
speaking from the date of the codicil. 

Payne v. Payne, 18 Cal. 291. 


83. Wherea will gives all the testator’s 
property to his wife, without naming his 
children, and subsequently a codicil is made 
referring to the will, and mentioning the 
children: //eld, that the codicil and the will 
must be real together as parts of one instru- 
ment in determining whether the omission 
to provide for the children was intentional, 
Wwitnin the seventeenth section of the act of 
1850 concerning wills, which declares that if 
the testator omit to provide in his will for 


his children, they shall inherit the same 
share in his estate as if he had died intes- 
tate, ‘‘unless it shall appear that such omis. 
sion was intentional.” Id. 
84. Held, further, that the only obiect 
of the statute is to protect the children 
against omission or oversizht, frequently 
arising from sickness, old ave, or other in- 
firmity, or the peculiar circumstances under 
which the will is executed ; and that when- 
ever the children are present to the mind of 
the testator—and of this the fact that they 
are mentioned is conclusive evidence—the 
statute affords them no protection if pro- 
vision is not made for them. Id. 


85. Hell, further, that in this case, as the 
property left by the husband was conimon 
property, and as his will devises all his 
property to his wife, and as the codicil men- 
tions the children, the wife takes one half of 
the property in her own right, and the other 
as devisee under the will. Id. 
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WRIT OF ASSISTANCE. 


GENERALLY. 


1. If a writ of assistance be improperly 
issued or executed, the court granting it can, 
on suminary motion, set aside the writ or 
the service, and restore the possession. , 

Skinner v. Beatty, 16 Cal. 156. 


2. Prior to the passage of the act of May 
18, 1861, judges of courts had no power 
to issue writs of assistance to place the pur- 
chaser of property sold under a decree of 
foreclosure in possession of the same. 

Chapman v. Thornbury, 23 Cal. 48. 


3. Upon an application for a writ of as- 
sistance to place a party in possession of land 
sold by the sheriff under a judgment for 
taxes, rendered by a justice of the peace, the 
applicant must produce in evidence the exe- 
cution and the judgment, and proceedings 
upon which the exccution issued. 

People v. Doe, 31 Cal. 220. 


4. Can the district court issue a writ of 
assistance to place the purchascr at a sher- 
iff’s sale in possession of land sold under a 
judgment rendered by a justice of the 

ce for taxes, and filed with and docketed 
iy the county clerk ? Id. 


5. On an application for a writ of assist- 
ance to place a party in possession of land 
purchased at a sheriffs sale made under 
a judgment rendered by a justice of the 
peace, the sheriffs deed is not admissible in 
evidence without first producing the judg- 
ment and execution. Td. 


6. The power of district courts to issue 
writs of assistance is limited to sales on 
judgments rendered by the district court to 
which the application for writ of assistance 
is made. Id. 


7. Ifthe return to the first writ does not 
clearly declare that it has been fully exe- 
cuted, and it is made to appear by affidavits 
that it has not been, it is competent for the 
court to issue another writ. 

Tevis v. Hicks, 38 Cal. 234. 


8. When the application is made for a writ 
of assistance under a sheriff's sale, enforcing 
the lien of a tax, notice should be given to 
the defendant, and also to the terretenant, if 
there be one who will be disturbed by exe- 
cution of the writ. 

San Jose v. Fulton, 45 Cal. 316. 


9. On a motion for a writ of assistance 
questions of equitable cognizance between 
the parties in possession of the land who are 
not parties to the foreclosure suit, and the 
pee as totheir respective rights to the 

d, can not be litigated. 

IcTucker, 45 Cal. 647. 


10. It is the duty of the sheriff, in the 
execution of a writ of assistance, to place 
the purchaser on forclosure of mortgage of 
apn estate in common in the possession of 

99 
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every part and parcel of the land, jointly 
with the other tenants in common. 
Tevis v. Hicks, 38 Cal. 234. 


ll. In the execution of the writ, the 
sheriff can not remove any of the tenants in 
common who hold under a title derived from 
a source independent of him through whom 
the purchaser claims. Id. 


12. In proceedings for a writ of assistance, 

& person In possession under a lease, made 

after the commencement of the action to 

foreclose the mortyage, can not collaterally 

attacks the process on the ground that it is 
erroneous. : 

Newmark v. Chapman, 53 Cal. 557. 


WHEN THE WRIT WILL LIE. 


13. A writ of assistance is the appropriate 
remedy to place the purchaser of mortgazed 
premises, under a decree of foreclosure, in 
possession, after he has obtained the sheriff’s 
deed. Montgomery v. Tutt, 11 Cal. 191. 


14.: Under our system, the order to deliver 
possession should be first made, unless a di- 
rection to that effect is contained in the de- 
cree, and if upon its service that is disre- 
garded, the court can at once direct the writ 
to issue. If delivery of possession to the 
urchaser is directed by the decrce, no pre- 
minary order will be requisite, but upon 
proof of disobedience to the decree, the 
party will be entitled, as a matter of course, 
to the writ as against the defendant in the 
suit. Id. 


LS. Prima facie, plaintiff in a foreclosure 
suit is entitled, after sale of the premises 
and sheriff’s deed to him, to a writ uf assist- 
ance as against the mortgagor, and those 
entering under him subsequent to the decree, 
if they refuse to surrender possession. 

Skinner v. Beatty, 16 Cal. 156. 


16. Where, in such case, a writ of assist- 
ance is granted, and the mortgagor and his 
wife move to set it aside on the ground that 
they had moved upon and occupied the mort- 
gayed premises as a homestead before the 
execution of the mortgage by the husband, 
and continuously ever since, and it appears 
that the mortgage was given for the purchase 
money of the premises, the motion must be 
denied, even though the wife was not a part 
to the foreclosure. ud 


17. To entitle a purchaser at a foreclos- 
ure sale to a writ of assistance, it is not 
essential that the decree of foreclosure direct 
delivery of possession to the purchaser. The 
decree ascertains the rights of the parties, 
and gives the purchaser a summary right to 
be put in possession, as against the mort- 
gagor and all others entering in subordina- 
tion to his right after commencement of suit. 

Horn v. Volcano W. Co., 18 Cal. 141. 


18. A writ of assistance can only issue 
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against the defendants in the suit, and par- 
ties holding under tiem who are bound by the 
decree. Burton v. Lies, 2] Cal. 87. 


19. The purchaser at a sale under a decree 
of foreclosure of a mortgige is entited to a 
writ of assistance, although the decree in 
the foreclosure action contains no direction 
to deliver the possession, and although at the 
time of tho application no preliminary order 
for such delivery of possession has been male 
by the court. 

Montgomery v. Middlemiss, 21 Cal. 103. 


20. All that is requisite to obtain the writ 
as against the parties, and those claiming 
with notice under them after the commence- 
ment of the action, is to furnish to the court 
proper evidence of a presentation of the deed 
to them, and a demand of the possession, 
and tieir refusal to surrender it. Id. 


21. A person who, pending an action for 
the foreclosure of a mortgage and with notice 
of its peudency, purchases from one of the 
defendants therein a portion of the mort- 
gaged premises, occupies the same position 
as his grantor in reference to the issuance of 
a writ of assistance in favor of the purchaser 
uader the decree. 

Montgomery v. Byers, 21 Cal. 107. 


22. Under the fifth section of the act of 
April 3, 1858, providing for the collection of 
delinquent taxes in Sacramento, the pur- 
chaser at a tax sale mado in pursuance of the 
act is entitle! to a writ of assistance against 
the person in possession of the premises, not- 
withstanding the existence of such fiduciary 
relations between the parties at the time of 
the sale, that a court of equity would hold 
the purchaser a trustee for the possessor in 
the purchase, ou the ground of constructive 
fraud. Mills v. Tukey, 22 Cal. 373. 


23. If the decree in a foreclosure suit 
directs the sale of all the mortgaged prein- 
ises, and forecloses and bars the equity of 
redemption of the defendants, and directs 
that the purchaser at the sheriil’s sale be let 
into possession, the person who receives the 
sheriff's deed, after a sale, is entitled to a 
writ of assistance as against all the defend- 
ents who were served with process or ap- 
peared in the action. 

Frisbie v. Fogarty, 34 Cal. 11. 

24. The above rule prevails as azainst a 
defendant who is not mentioned in the de- 
cree by name, and also as against one whose 
name is not mentioned in the sheriff’s deed. 

Id. 


WHEN THE WRIT WILL NOT LIE. 


25. L., a married man, purchased certain 
real cstate subject to a mortgage thereon, 
which had been previously executed by his 
grantor, and soon afterwards died, The 
mortgagee commenced an action to foreclose 
the mortgage, making the executors of L. 
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but not the widow, a party; and after a de- 
erce of foreclosure and sale and expiration of 
the time of redemption, received the sheriff's 
deed (himseif being the purchaser), and 
thereupon applied to the court for a writ of 
assistance against the widow, who retained 
possession of a portion of the premises, 
which on demand she refused to surrender: 
Held, on appeal from an order denying the 
writ, that the denial was proper; that the 
estate conveyed to L. became thereby the 
common property of himself aud wife; that 
upon his death the title to one half of this 
property vested in her, subject only to the 
mortgage and the lien for the payment of 
debts; that this title was not affected by the 
proceedings in the foreclosure suit to which 
she was not a party; and that not being 
bound by the decree, a writ of assistance 
could not be issued avainst her. 

Burton v. Lies, 21 Cal. 87. 


26. A writ of assistance will not be issued 
against a purchaser of the mortgaged 
premises who buys during the pendency of 
a suit to foreclose, and who is not a party to 
the suit, without actual or constructive no- 
tice of its pendency. 


Harlan v. Rackerby, 24 Cal. 561. 


27. If the court, in an action to foreclose 

a mortgage, docs not acquire jurisciction of 

the person owning the land at the time of 

the Firoclosn ks: awris of assistance against 
the owner or his grantees will be refused. 

Steinbach v. Leese, 27 Cal. 295. 


28. A writ of assistance will not issue in 
favor of a purchaser from one who received 
a sheriff's deed for land sold under a judg- 
ment for delinquent taxes. Such writ can 
only issue in favor of one who was the 
grantee of the sheriff. 

People v. Grant, 45 Cal. 97. 


29. The graatee of a shoriff's grantee, 
under a sale on a judgment enforcing the 
lien of a tax, 1s not entitled to a writ of as- 
sistance. San Jose v. Fulton, 45 Cal. 316. 


30. A party who forecloses a mortgage 
given by one partner, on, and obtains a 
sheriffs deed for, an undivided interest in 
partuership property, without making the 
other partner a party to the action, is not 
entitled to a writ of assistance to be placed 
in possession, a3 against a receiver who has 
been appointed by the court, at the instance 
of such other partner, in an action com- 
menced by him to dissolve the partnership, 
and have the partnership property sold to 
pay the debts. 

Autenreith v. Hessenauer, 43 Cal. 357. 


31. If the sheriff's grantee helds the title 
in trust for another, and such other has con- 
tracted with the defendant to sell him the 
land conveyed by the sheriff's deed, or if it 
be alleged that sach is the fact, and a real 
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controversy exists in relation to it, a writ of 
assistance should not issue. 
San Jose v. Fulton, 45 Cal. 316. 


32. The writ of assistance is a Summary 
proceeding used to give effect to the de- 
cree, and if the rights of the parties have 
been changed since the decree and sale by 
reason of any agreement between the de- 
fendant and the purchaser at the sale, or his 
cestui que trust, or if it be alleged that such 
is the case, and the allegation is contro- 
verted, the writ should not be issued. Id. 


33. Upon an application for a writ of as- 
sistance, to place the grantee of the pur- 
chaser of real estate under judgment sale in 

ssession, it appeared that the defendants 
1ad acquired, or claimed to have acquired, a 
new right to the possession from the 

urchaser: J{eld, that the writ should have 
en denied, and the parties left to settle 

their nights in a regular suit. 
Langley v. Voll, 54 Cal. 435. 
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14. WHEN THE WRIT WILL not LIE, 
18. Practice CONCERNING. 


WHEN THE WRIT WILL LIE. 


i. By the constitution, this court has ap- 
pellate jurisdiction in all cases where the 
matter in dispute exceeds two hundred 
dollars; and this court and each of its jus- 
tices are expressly authorized to issue all 
writs and process necessary to the exercise of 
its appellate jurisdiction; and by the seventh 
section of the judiciary act, have authority 
to issue all writs necessary and proper to the 
complete exercise of the powers conferred by 
the constitution, and, under these provisions, 
this court has power to issue a writ of error to 
the county court, when no express provision 
by law exists, by which such case can be 
brouvht into this court without process issu- 
ing from it. Adains v. Town, 3 Cal. 247. 


2. Where no appeal is allowed by law, 
the proper method to take a case to an ap- 
pellate court is by writ of error. 

Middleton v. Gould, 5 Cal. 190. 


3. A writ of error will only lie in cases 
where no appeal is given by the act of our 
legislature. Haight v. Gay, 8 Cal. 297. 


4. A motion for such relief will only be 
entertained upon a proper showing, and after 
due notice to respondent. Id. 


S. On application for a citation on pro- 


duction of a writ of error, from the clerk of 
the United States court, and for a stay of 
proceedings in the supreme court of this 
state, the duty and power of issuing the ci- 
tation devolves on the chicf justice, as a 
chamber proceeding, and he must sec when 
he is required to act or authorized to procee:l 
under the federal law, that he is within that 
law. Ferris v. Coover, 11 Cal. 175. 


6. A contrary doctrine would permit writs 
of error in every case, whether civil or 
criminal, and would delay the whole ma- 
chinery of justice in the courts of the state 
in every case, however destitute of any riglit 
to a writ of error. fa. 


7. The true test as to whether a writ of 
error lies to the supreme court of the United 
States from the final judgment of a state 
court is to be arrived at, not from mere aver- 
incnt in the pleadings, but from the matter 
decided, as developed in the whole record. 

Greely v. Townsend, 25 Cal. 604. 


8. When a final judgment in a suit has 
been rendered in the highest court of law or 
equity of a state in which a decision in the 
suit could be had, and a writ of error has 
been issued by the clerk of the circuit court 
of the United States, directed to the judges 
of the court in which the judgment was ren- 
dered, commanding that the record be sent 
before the supreme court of the United 
States to be there reviewed, the presiding 
judge of the court in which the judgment 
was rendered is not compelled, as a matter 
of right, to award a citation to the respond- 
ent to appear before the supreme court of the 
United States to maintain the validity of 
his judgment, but he may look into the rec- 
ord for the purpose of determining whether in 
his opinion the judgment is one from whicha 
writ of error lies, and if he determines that 
it is not he may refuse the citation. The 
granting of a citation is not a mere ministe- 
rial act, but one of judicial discretion. Id. 


9. An appeal from the supreme court of 
this state to the supreme court of the United 
States is taken within ten days ‘‘after ren- 
dering the judgment ” within the meaning 
of these terms as uscd in the act of congress, 
and operates as a supersedeas, if the writ of 
error 1s sued out and lodged with the clerk, 
and the proper security given, within ten 
days from the time a petition for rehearing 
isdenied. Magraw v. {teGlynn, 32 Cal. 257. 


10. The judge of the United States dis- 
trict court for the district of Oregon has 
no authority, while holding the circuit 
court of the United States for the district of 
California, to sign a citation upon a writ of 
error from the supreme court of the United 
States to the supreme court of this state, nor 
has he authority to take and approve of the 
security required in order to make the writ 
of error a supersedeas and operate as a stay 
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of execution upon the judgment to be re- 
viewed. Tompkins v. Mahoney, 32 Cal. 231. 


1l. If the constitution confers appellate 
jurisdiction on a court, and there is DO 
statute providing for a mode of taking an 
appeal, and the legislature has authorized 
the court to issue all writs necessary to the 
exercise of its powers, a case may be brought 
up to the court from an inferior tribunal, by 
a writ of error. 

kx parte Thistleton, 52 Cal 220. 


12. A writ of error is a writ ex dehito jus- 
titiw, wherever, by reason of error, a judg- 
ment of a court of record ought not to ad 
and an appeal is not provided by statute. Id. 


13. A writ of error may be issued by the 
county court to the city criminal court of 
the city and county of San Francisco when 
there is no statute providing the mode of an 
appeal. . Id. 


WHEN THE WRIT WILL NOT LIE. 


14. Anactionof ejectment, raising theques- 
tion whether a grant made by the Mexican 
government passed title to the tract within 
the limits of the grant, is not a case in which 
a writ of error lies under the judiciary act. 

Ferris v. Coover, 11 Cal. 175. 


15. A writ of error does not lie in any 
case where an appeal is given to the supreme 
court by statute. 

P. & N. R. Co. v. Harlan, 24 Cal. 334. 


16. A writ of error does not lie to the 
supreme court of the United States from a 
judgment rendered by the supreme court of 
this state, by which it is decided that the 
city of San Francisco was, at the date of the 
conquest and cession of California, and long 
prior thereto, a pueblo, and that as such 
pueblo she had a title to the lands within her 
Saas limits, and that such lands were held 
by the city in trust for pune uses, and were 
not, either under the old government or the 
new, the subject of seizure and sale under ex- 
ecution issued on a judgment against the 
city. Greely v. Townsend, 25 Cal. 604. 


17. A writ of error does not lie to the 
supreme court of the United States from the 
judgment of the supreme court of this state, 

y which judgment is decided that where a 
state school land warrant is located upon 
lands previously occupied and settled upon 
by another, and pre-empted by him, under 
the laws of the United States, the patent is- 
sucd by the state under the location is void, 
and the patentee can not maintain an action 
against the pre-emptioner to recover posses- 
sion of the same. The construction of an 


act of congress was not necessary in render-. 


ing such judgment, but the state law under 
Which the warrant was located afforded a 
rule for the complete determination of the 
rights of the party who made the location. 
Athearn v. Poppe, 25 Cal. 631. 


WRIT OF ERROR. 


PRACTICE CONCERNING. 


18. It is only final judgments, or decrees 
of the highest court of a state, which can 
be re-examined upon a writ of error by the 
supreme court of the United States. 

Hart v. Burnett, 20 Cal. 169. 


19. A judgment of this court on appeal, 
reversing the judgment of a lower court in 
an action of ejectment, and remanding the 
cause for a new trial—following a decision 
finally determining certain questions of law 
arising in the case which will coutrol the 
court below in its further action—is not a 
final judgment within the meaning of the 
twenty-fitth section of the judiciary act of 
1789. Id. 

20. The action of the presiding judge of a 
state court on the application for a citation 
upon a writ of error, directed to the justices 
of that court, issued by the clerk of the cir- 
cuit court of the United States, isso far judi- 
cial in its nature that he may refuse to issue 
the citation when in his judgment it is clear 
that the writ of error will not lie for want of 
jurisdiction. Id. 

See APPEAL. 


WRIT OF MANDAMUS. 
MANDAMUS. 


WRIT OF POSSESSION. 


1. Where L. and P. entered into posses- 
sion of certain lands under neither of the 
parties to an action for the possession of the 
same, and were not parties to said action, 
they can not be dispossessed under a writ 
issued on a judgment rendered for plaintiff 
therein. Rogers v. Parrish, 35 Cal. 127. 


2. When a sheritf goes to execute a writ 
of possession issued on a judgment in an 
action to recover land, if he finds other 
parties in possession than those named in 
the complaint, who claim that they are 
rightfully in possession, not in privity with 
the defendants, and the circumstances are 
such that a reasonable doubt exists whether 
the sheriff has a right to turn them out, the 
sheriff may demand indemnity, and, unless 
it is given, may refuse to execute the writ. 
This is the law, even if the premises are 
specifically described in the writ. 

Long v. Neville, 36 Cal. 455. 

3. Prima facie, all who come mto posses- 
sion of the land, pending the action to re- 
cover possession, must go out under the 
writ of possession, if the plaintitf recovers, 
for the presumption is that they came in 
under the defendant. 

Wetherbee v. Dunn, 35 Cal. 147, 


WRIT OF RESTITUTION. 
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4. If the defendant, pending an action 
against him to recover possession of land, 
colludes with another pcrson to obtain 
judgment against l:im for possession, and to 

placed in possession by a writ of restitu- 
tion, such other person must go out under a 
writ of possession against the defendant. 
He will not be protected by his judgment if 
it was collusively obtained. Id. 


5. Persons who are on land in the charac- 
ter of employees of a defendant in cject- 
ment at the time the suit is commenced 
against him, are properly turned out under 
the writ, if the suit goes against him; and 
no subsequent entry of such persons under 
said defendant, or ip collusion with him, or 
under the title determined in that action, 
will be available to protect him. 

’ Satterlee v. Bliss, 36 Cal. 489. 


6. In an action against Doyle, 
John Doe, and Richard Roe, to recover 
land, wherein there was no service of sum- 
mons, but John Doyle answered, and a 
judgement was subsequently entered against 

ames Doyle: Held, that the district court 
properly refused to direct the sheriff to 
execute the writ of possession, by turnin 
out James Doyle, jr., James Doyle, sr., aad 
Catharine Doyle, who were in possession at 
the time of the commencement of the action, 
but who had not been made parties to the 
suit. Ford v. Doyle, 37 Cal. 346. 


7. A person in possession of the demanded 
premises at the time of the commencement 
of the action to recover possession can not 
be removed under a writ issued on a judg- 
ment in the case, unless he is made dctend. 
ant, and judgment is rendered against him 
after the court acquires jurisdiction of his 
person. Id. 


8. If a writ of possession issued on a 
judgment in ejectment described the land 
recovered, so that its boundaries appear on 
the face of the writ to be possible of identifi- 
cation by the sheriff in the field, the writ is 
not void for uncertainty of description. 

Lawrence v. Davidson, 44 Cal. 177. 


9. Appellant moved in the lower court to 
restrain the sheriff from executing against 
him a writ of possession in an action of eject- 
ment to which he was not a party. It ap- 
peared from his affidavit that he entered 
after the suit was commenced, but the 
affidavit failed to show that he did not enter 
under the defendants or in collusion with 
them: J/eld, that he was not entitled to the 
order. McCreery v. Everding, 54 Cal. 166. 


WRIT OF PROAIBITION. 
PROHIBITION. 


WRIT OF RESTITUTION. 


1. Under a writ of restitution issued upon 
a judgment in favor of the plaintiff, in an 
action of ejectment, it is the duty of the 
officer serving the writ to remove from the 
premises the parties defendant and all per- 
sons who have derived possession from them 
since the commencement of the action, with 
notice, actual or constructive, and also all 
other persons, although not parties or in 
privity with them, who have acquired posces- 
sion subsequent to the filing of a lia pendens 
in the action, or with actual notice of its 
pendency. Fogarty v. Sparks, 22 Cal. 142. 
2. A n in posseasion of the prem- 
iscs at the time of the commencement of 
the action of ejectment, unless made a 
party defendant, is not affected by the judg- 
ment, nor can he, or those holding under 
him, be dispossessed by a writ of restitution 
issued thereon. Id. 
3. A party in the actual possession of land 
at the commencement of an action of eject- 
ment, and holding adversely to the plaintiff, 
is not amenable to a writ of restitution issued 
in the action to which he was not a party. 
S. B. Land Aas. v. Christy, 41 Cal. 501. 


4. One who, after an action of eject- 
ment has been commenced, enters upon the 
demanded premises, but docs not enter under 
the defendant, or by collusion with him, and 
is not made a party to the action, can not be 
removed by virtue of a writ of restitution 
issued on a judgment rendered in the action. 

Mayo v. Sprout, 45 Cal. 99. 

5. Where a plaintiff has been restored, 
under a writ of restitution, to the possession 
of the demanded premises in an action of 
cjectment, the defendant so evicted is ever 
after estopped at law to deny that plaintiff 
was rightfully restored, and that his own 
prior possession was wrongful. 

Mann v. Rogers, 35 Cal. 316. 


6. Where a defendant in ejectment has 
taken possession of land in collusion with 
the plaintiff, for no other purpose than to af- 
ford such plaintiff a pretext to take posses- 
sion under a writ of restitution, such pre- 
tended possession will be disregarded. 

S. f Land Ass. v. Christy, 41 Cal. 501. 


7. Persons not parties to a suit in eject- 
ment and in possession before and at the 
time it is brought, or those claiming under 
them, can not be ousted by the writ of resti- 
tution issued upon a judgment therein in 
favor of the plaintiff. 

Sampson v. Ohleyer, 22 Cal. 200. 


8. A person in possession of land where a 
writ of restitution is served is presumed to 
hold under the defendant in the action, and 
to avoid being dispossessed by the writ, must 
show affirmatively that he holds by a right 
independent and paramount. id. 


9. Where, pending an action of ejectment 
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WRIT OF RESTITUTION. 


against a tenant, the latter transferred the 
possession to his landlord who had actual 
notice of and defended the suit, but was not 
made a party, aud plaintiff recovered judg- 
ment: //eld, that under the writ of restitu- 
tion authorized by the judgment, the land- 
lord might be dispossessed. Id. 


10. Where, after the commencement of an 
action of ejectment against a tenant, he gave 
notice thereof to his landlord, and requested 
him to defend, and the latter employed an 
attorney to conduct the suit: Held, that the 
actual notice given to the landlord was, as to 
him, equivalent to the filing of a lis pendens, 
and in an cqual degree made the subsequent 
judgment obligatory upon him, Id. 


Ll. A person in possession of land, where 
a writ of restitution is served, is presumed to 
hold under the defendants in the action, and, 
to avoid being dispossessed by the writ, must 
show aflirmatively that he holds by a right 
independent and paramount. fa. 


12. In cjectment against the occupant of 
the premises, a judgment of recovery binds 
nct only the defendant, but all persons who 
receive possession of the premises from him, 
with actual notice of the pending suit. Id. 


13. Persons not parties to a suit in cject- 
ment, and in possession before and at the 
time it is brought, or those claiming under 
them, can not be ousted by the writ of 
restitution issucd upon a judgment therein in 
favor of the plaintiff. Id. 


14. In an application for mandamus to 
compel a sheriff to remove from possession ot 
the premises, under a writ of restitution, an 
occupant who was not a party to the ac- 
tion, it must be shown distinctly by the 
atlidavits that his possession was acquired 
under the parties or subsequent to the tiling 
of alix pendens, If these matters are left in 
doubt the epenion will be denied. 

‘ogarty v. Sparks, 22 Cal. 142. 

LS. A sheriff has no authority by virtue of 
a writ of restitution to remove from the 
premises described in the writ persons who 
were hot parties to the judgment on which 
the writ was issued, and did not enter un- 
der defendant in the judgment pending the 
sult. Tevis v. Ellis, 25 Cal 515. 


16. Where several persons are owners of a 
tract of land as tenants in common, and 
the interest of one passes to a purchaser un- 
der execution sale, who brings ejectment 
against the execution debtor alone, and re- 
covers Judgment, neither the other tenants 
in common nor their grantees who purchase 
and enter upon the id pending the suit 
can be dispossessed by the sheriff by virtue 
of the writ of restitution. 

Watison v. Dowling, 26 Cal. 124. 


17. Itis the duty of the sheriff, having the 
writ of habere facias possessiunem, to remove 


all persons who came upon the property after 
the suit was brought, except a person other 
than the defendant, who is in possession un- 
der a title adverse to the defendant. 
Long v. Neville, 20 Cal. 131. 
See also Leese v. Clark, 29 Cal. 664; 
Mayne v. Jones, 34 Id. 483. 


18. Where ejectment is brought against a 
tenant alone, and pending the action the 
landlord dispossesses him and leases to an- 
other tenant who has no notice of the pend- 
dency of the action, it is the duty of the sher- 
iff who receives the writ of habere saciaa pos- 
sessionem to remove the second tenant. Id. 


19. If a sheriff has wrongfully turned a 


person out of possession of land under a writ ° 


of restitution, he will be restored by the 
court to the possession, on motion made for 
that purpose. 
g B. Land Ass. v. Christy, 41 Cal. 501. 
Mayo v. Sprout, 45 Id. 99. 


20. If the plaintiff obtains judgment in an 
action of forcible entry and detainer, but 
does not obtain possession of the property 
and a writ of restitution is not issued, and 
the judgment is afterwards reversed and the 
action dismissed, and during the pendency of 
the action, third partics obtain possession of 
the property by collusion with a servant of 
the defendant, the defendant is not entitled 
to a writ to be restored to possession ag 
against these third parties. 

Bowers v. Cherokee Bob, 46 Cal. 279. 


21. A defendant in forcible cntry, against 
whom judgment is rendered, which is after- 
wards reversed, but who does not lose posses- 
sion of the property under or through the 
judgment, is not entitled to be restored to 
possession as against third parties who have 
ousted him during the pendency of the eae 


22. Ifa plaintiff in forcible entry and de- 
tainer recovers judgment, and is placed in 
possession of the premises by a writ of resti- 
tution, and the judgment is afterwards re- 
versed by the supreme court, the court below 
should restore thedefendant tothe possession, 

Polack v. Shafer, 46 Cal. 270. 


23. A person found in possession of land, 
and turned out under a writ of Avibere Jacias 
posaessionem, if he was not a party to the 
suit, is not prejudiced in his title, if he 
has any antedating the suit. 

Leese v. Clark, 29 Cal. 664. 


24. At the hearing, under an order for the 
sheriff to show cause why an order should 
not be made requiring him to procced and 
execute a writ of habere fuctas possessionem, 
the burden is cast upon the sheriff of estab- 
lishing athrmatively the matters which he 
alleyes as an excuse for refusing to serve the 


writ. Fogarty v. Sparks, 22 Cal. 142, re- 
ferred to in this connection. Id. 


YOSEMITE. 


25. The plcintiff in a judzment in eject- 
ment in an action on an unde ing to 
stay a writ of restitution pending an ap- 
peal, can recover the value of the use of 
whatever part of the premises the defendants 
occupied, if the judgment i3 affirmed. 

De Castro v. Clarke, 29 Cal. 11. 


26. If neither the tenant nor his landlord 
is party to an action of ejectment, and the 
landlord was in possession when the suit was 
cominenced, but subsequently leased to the 
tenant, the tenant can not rightfully be re- 
moved by a writ of restitution issued in such 
action. Calderwood v. Peyser, 31 Cal. 333. 


27. The threc hundred and forty-fifth sec- 
tion of the practice act, authorizing the su- 
preme court, on the reversal or modification 
of the judgment or order below, to make res- 
titution of the property and rights lost by 
the erroneous judsment or order, does not 
exclude the lower court from exercising the 
same power. Reynolds v. Harris, 1-4 Cal. 667. 


28. In an action between S. and D., a writ 
of restitution issued, commanding the sherilf 
to cause D. to be removed from certain prem- 
ises, and S. to have restitution of the same. 
The return to the writ by the sheriff shows 
that he me a S., by his representative M., 
in peaceable possession:” //rdd, that the pos- 
session under the writ was tht of S. and 
not of M.; that M. was the moro as2nt of 
S.; and thatthe presumption of the continu- 
ance of this relation was not destroyed by 
proof of acts of control over the premises 
subsequently exercised by M. witch were 
not inconsistent with his position as agent. 

Mitchell v. Davis, 20 Cal. 45. 

29. After the service of the writ, and 
while the relation remained unchanged be- 
tween S. and M., D. entered upon the prem- 
ises, and an action under the forcible entry 
and unlawful detainer statute was thereupon 
commenced by and in the name of M. against 
D.: Held, that M. could not maintain the ac- 
tion by reason of his want of possessiun. Id. 


30. A sheriff is not guilty of a forcible 
entry, if, acting in good faith, by virtue of a 
writ of restitution, he removes from the prem- 
ises a person against whom the writ does not 
run, and who is not in privity with any one 
against whom the writ ducs run. 

. Janson v. Brooks, 29 Cal. 214. 


31. If the tenant and landlord are jointly 
made defendants in cjectment, and the ten- 
ant suffers default, and the landlord an- 
swers in his own name, and the plaintiff dis- 
misses the action as to the landlord and takes 
judgment against the tenant, the court can 
hot, on motion of the landlord, order a stay 
of proceedings under a writ of restitution. 

Dimick v. Deringer, 32 Cal. 488. 

32. A motion made to set aside the re- 
turn of the writ, showing the dispossession 
of said parties and her tenants, and to rein- 


1575 


state them in possession, upon a showing of 
said facts, under the peculiar circumstances 
of the case disclosed by the record, was prop- 
erly denied by the court below. Leese v. 
Clark, 29 Cal. 672, cited az authority, and 
error in report of that case corrected. 

Mayne v. Jones, 34 Cal. 483. 


33. Where a defendant duly served in an 
action brought to recover possession of lands, 
was in possession of a portion of the demand- 
ed premises as guardian of an iufant who 
held an unrecorded conveyance thereof, of 
which plaintiff had no notice when the ac- 
tion was commenced: //eld, that such de- 
fendant, and the infant and her tenants, who 
entered subsequent to the commencement of 
the action, were properly disposscssed under 
a writ of restitution issued on a judgment 
for plaintiff in said action. Id. 


34. Where a writ of restitution has been 
awarded in such a case, and the sheriff re- 
fuses to cxecute the same, on the ground 
that the mine is in the possession of certain 
peo not parties to the suit, who claim to 

old under the corporation, the court will 
award a peremptory mandamus against the 
sheriff and compel him to execute the writ. 
Id. 


35. A party who is removed from the 
possession of real estate by virtue of a writ 
of restitution, issued on a judgment in eject- 
ment, and who moves to bo restored to 
the possession on the ground that he was not 
a party to the action, must make out a clear 
case, free from ambiguity. 

California M. Co. v. Redington, 50 Cal 160. 


36. If the plaintiff in cjcctment dies aftcr 

a judgment in his favor has been rendered, 

a writ of restitution may be issued on the 

judgment, at the instance and for the benctit 
of his successor in interest in the property. 

Franklin v. Merida, 5J Cal. 239. 


37. If such writ of restitution is issued 
and served in tho name of the deceased 
plaintiff, but is in point of fact issued at the 
instance and for the benefit of his successor 
in interest, although irregular in point of 
mere procedure, it is correct in substance, 
and the defendants will not be restored to 


the possession. Id. 
ConrTrempT, 1S. ForciB_zg Entry, 80, 
EsTorrPe., 143. 196. 


INJUNCTION, 38. 


YOSEMITE. 


1. Congress having, in 1864, granted to 
the state of California the Yosemite valley 
in trust for certain purposes, and with a pro- 
viso that it should remain inalienable for- 
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ever, the state Icgislature has no power to 
make an unconditional and absolute grant of 
it to a third person in violation of such trust. 

Low v. Hutchings, 41 Cal. 634. 


2. The act of February 20, 1868, granting 
certain lands held in trust by the state in 
Yosemite valley, to Hutchings and Lamon, 
being in terms not to take effect until after 
its ratification by congress, can not, in the 
absence of such ratification, have any force, 
or serve as a muniment of title, or protect 
the contemplated grantees against an eject- 
ment brought by the commissioners appoint- 
ed to manage the property. Id. 


3. The act of April 15, 1880, ‘‘ for the man- 
agement of the Yosemite Valley and the 
Mariposa big tree grove,” is not unconstitu- 


tional. People v. Ashburner, 55 Cal. 517. 


YOSEMITE. 


4. By the act of congress of June 30, 1864, 
the United States granted the Yosemite val- 
ley to the state of California, and in accept- 
ing the grant the state assumed certain obli- 
gations in the nature of a trust; but the act 
and the statute of the state accepting the 
Brau did not operate as a gift for charita- 

le uses, such as may be regulated, directed, 
and enforced by a court of equity; nor can 
the obligations of the state be enforced by the 
courts of the state. Id. 


5. The commissioners to manage the 
Yosemite valley and the Mariposa big tree 
grove are mere agents of the state, and 
persons thus clothed with functions affecting 
the public, assigned to them by state laws, 
are Officers of the state, and their terms of 
oflice expired four years after their appvint- 
ment. Id. 
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